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This is a Key-Numbered Volume 

Each syllabus paragraph in this volume is marked 
with the topic and Key-Number section «=> under 
which the point will eventually appear in the Amer- 
ican Digest System. 

rhe lawyer. is thus led from that syllabus to the exact 
place in the Digests where we, as digest makers, have 
placed the other cases on the same point— TTiis is the 
Key-Number Amwtation. 
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JUDGES 



OF THE UNITED STATES CIRCUIT COURTS OF APPEALS 
AND COURT OF APPEALS OF THE DISTRICT C 



FIRST CIRCUIT 

Hon. OLIVER WENDELL. HOLMES, Circuit Justice Washington, D. a 

Hon. GEORGE H. BINGHAM, Circuit Judge Manchester, N. H. 

Hon. CHARLES F. JOHNSON, Circuit Judge Portland, Me. 

Hon. GEORGE W. ANDERSON, Circuit Judge Boston, Mass. 

Hon. CLARENCE HALE, District Judge, Maine Portland, Me. 

Hon. JAMES M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Uttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Proyldence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDBI8, Circuit Justice Washington, D. a 

Hon. HENRY O. WARD, Circuit Judge New York. N. T. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Cona. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge New York, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut Norwalk. Conn. 

Hon. THOMAS L CHATFIELD, District Judge. E. D. New York Brooklyn, N. Y. 

Hon. EDWIN L. GARVIN, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judg^ N. D. New York Norwich, N. Y. 

Hon. FRANK COOPER, Dlatrict Judge, N. D. Kew York Albany, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge. S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND. District Judge, S. D. New York New York, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge. W. D. New York Buffalo. N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont Burlington, Vt 

THIRD CIRCUIT 

Hon. BIAHLON PITNEY. Circuit Justice Washington, D. 0. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmington, Del. 

Hon. J. WARREN DAVIS. Circuit Judge Trenton, N.J. 

Hon. HUGH M. MORRIS, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. CHARLES F. LYNCH, District Judge, New Jersey Newarlc, N. J. 

Hon. JOSEPH L. BODINE. District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON. District Judge. B. D. PennsylTanla... Philadelphia, Pa. 

Hon. OLIVER B. DICKINSON. District Judge, B. D. Pennsylyania Philadelphia, Pa. 

Hon. CHARLES B. WITMER, District Judge. M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR. District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. PeaaajrlTanla Pittsburgh, Pa. 
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FOURTH CIRCUIT 

Hon. flDWARD.D,;imiTE. Circalt Justice* Washington, D. C. 

• H<UI. JSTBitt O. rtte#3HARD. Circuit Judge* AsheviUe, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington. D. C. 

Hon. CHARLES A. WOODS. Circuit Judge Marlon, S. C 

Hon. EDMUND WADDILL, Jr., Circuit Judge* Richmond, Va. 

Hon, JOHN C. ROSE, District Judge, Maryland Baltimore. Md. 

Hon. HENRY G. CONNOR. District Judge, B. D. North Carolina...: Wilson, N. C. 

Hon. JAMBS B. BOYD, District Judge, W.. D. North Carolina Greensboro. N. O. 

Hon. EDWIN Y. WEBB. District Judge. W. D. North Carolina Charlotte. N. C. 

Hon. HBNRY A. MIDDLBTON SMITH. District Judge, B. D. S. O Charleston, 8. C 

Hon. HENRY H. WATKINS. District Judge, W. D. S. C Anderson, S. C. 

Hon. BDM0ND WADDILL, Jr.. District Judge, B. D. Virginia* Richmond. Va. 

Hon. D. LAWRENCE GRONER, District Judge, B. D. Virginia* Richmond, Va. 

Hon. HBNRY CLAY McDOWELU District Judge, W. D. Virginia Lynchburg. Va. 

Hon. BENJAMIN P. KELLER, District Judge, S. D. West Virginia.... Charleston, W. Va. 
Hon. WILLIAM B. BAKER. District Judge. N. D. West Virginia* Elklns. W. Va. 

FIFTH CIRCUIT 

Hon. JAMBS CLARK McRBYNOLDS, Circuit Joatlce Washington. D. a 

Hon. RICHARD W. WALKER, Circuit Judge Huntsville. Ala. 

Hon. NATHAN P. BRYAN. Circuit Judge Jacksonville, Pla. 

Hon. ALEXANDER C. KING. Circuit Judge Atlanta. Ga. 

Hon. HBNRY D. CLAYTON, District Judge. N. and M. D. Alabama.... Montgomery. Ala. 

Hon. WILLIAM I. GRUBB, District Judge. N. D. Alabama Birmingham. Ala. 

Hon. ROBERT T. ERVIN, District Judge, S. D.Alabama Mobile, Ala. 

Hon. WILLIAM B. SHEPPARD. District Judge, N. D. Florida Pensacola. Fla. 

Hon. RHYDON M. CALL, District Judge. S. D. Florida Jacksonville. Fla. 

Hon. SAMUEL H. SIBLEY. District Judge. N. D.Georgia Atlanta. Qa. 

Hon. BEVERLY D. EVANS. District Judge. S. D. Georgia Savannah. Ga. 

Hon. RUFUS B. FOSTBR, District Judge, B. D. Louisiana New Orleans, La. 

Hon. GEORGE W. JACK. District Judge, W. D. Louisiana Shreveport. La. 

Hon. EDWIN R. HOLMES, District Judge. N. and S. D. Mississippi Yazoo. Miss. 

Hon. W. LEE ESTES. District Judge. E. D. Texas Texarkana, Tex. 

Hon. EDWARD R. MBBK, District Judge, N. D. Texas Dallas. Tez. 

Hon. JAMBS CLIFTON WILSON. District Judge. N. D. Texas ,.Fort Worth, Tex. 

Hon. DUVAL WEST. District Judge. W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. UUTCHESON. Jr., District Judge. S. D. Texas Houston. Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas Bl Paso. Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY. Circuit Justice... Washington, D. a 

Hon. LOYAL E. KNAPPBN. Circuit Judge Grand Rapids. Midi. 

Hon. ARTHUR C. DBNISON. Circuit Judge Grand Rapids, Mioh. 

Hon. MAURICE H. DONAHUE. Circuit Judge Columbus, Ohio. 

Hon. ANDREW M. J. COCHRAN. District Judge. B. D. Kentucky Maysvllle. Ky. 

Hon. WALTER EVANS. District Judge, W. D. Kentucky Louisville. Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Detroit, Mich. 

Hon. CLARENCE W. SESSIONS. District Judge, W. D. Michigan Grand Rapids. Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo. Ohio. 

Hon. D. C. WBSTBNHAVER, District Judge, N. D. Ohio Cleveland, Ohia 

Hon. JOHN E. SATER. District Judge, S. D. Ohio Columbus. Ohla 

Hon. JOHN W. PECK, District Judge. S. D. Ohio Cinciunatl, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee. . KnoxvlUe, Tenn. 
Hon. J. W. ROSS, District Judge. W. D. Tennessee*. Jackson, Tenn. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKE, Circuit Justice Washington. D. C. 

Hon. FRANCIS B. BAKER. Circuit Judge Goshen, Ind. 

Hon. JULIAN W. MACK, Circuit Judge Chicago. IlL 

Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, 111. 

^ Died May 19, 1921. * Appointed June 2, 1921, to succeed Hon. 
■ Died April 10. 1921. Edmund Waddill, Jr. 

» Appointed Circuit Judge June 2, 1921, to • Appointed April 4, 19a. 

succeed Hon. Jeter C. Pritchard. • Appointed May SI, 1921. 



Digitized by 



Google 



JUDGB8 OF THB COURTS VU 

(ITS F.) 

Hon. BVAN A. BYANS, Circuit Judge Bamboo. WU. 

Hon. GBQROB T. PACE. Circuit Judge Peoria, 111. 

Hon. KENBSAW M. LANDIS. District Judge. N. D. lUmole Chicago, UL 

Hon. QBOROB A. CARPBNTBR. DUtHct Judge. N. D. Illinois Chicago, 111. 

Hon. LOUIS FITZHBNRY, District Judge, S. D. Illinois Peoria, 111. 

Hon. QBORGB W. BNGL.I8H, District Judge, E. D. Illinois Bast St. Louis, 111. 

Hon. ALBBRT B. ANDERSON. District Judge. Indiana Indianapolis. Ind. 

Hon. FBRDINAND A. GBIGER. District Judge. E. D. Wisconsin Milwaukee, Wis. 

Hon. CLAUDS Z. LUSB, District Judge, W. D. Wisconsin' Superior, Wis. 

EIGHTH CIRCUIT 

Hon. WILU8 VAN DBYANTBR. Circuit Justice Washington, D. C. 

Hon. WALTBR H. SANBORN, Circuit Judge St Paul, Mlna 

Hon. WILLIAM C. HOOK, Circuit Judge Leayenworth, Kan. 

Hon. WALTBR L SMITH, Circuit Judge Council Bluffs, Iowa. 

Hon. JOHN B. GARLAND, Circuit Judge .« Washington, D. a 

Hon. KIMBROUGH STONE, Circuit Judge Kansas City, Ma 

Hon. JACOB TRIBBBR. District Judge, B. D. Arkansas LItUe Rock. Ark. 

Hon. FRANK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith. Ark. 

Hon. ROBBRT B. LEWIS, District Judge, Colorado DenTcr. Colo. 

Hon. HBNRY T. REED. District Judge. N. D. Iowa Cresoo. Iowa. 

Hon. MARTIN J. WADE. District Judge, S. D. Iowa Davenport, Iowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City. Kan. 

Hon. PAGE MORRIS, District Judge, MlnnesoU Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, MlnnesoU Minneapolis, Minn. 

Hon. CHARLES B. FARIS, District Judge, B. D. MlMsourt St. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri. . .Kansas City, Mo. 

Hon. THOMAS C. MUNQBR, District Judge, Nebraska ....Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH. District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NBBLETT, District Judge, New Mexico SanU F6, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North DakoU Fargo, N. % 

Hon. ROBERT L. WILLIAMS. District Judge. E. D. Oklahoma Muskogee, Okl: 

Hon. JOHN H. COTTBRAU District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMBS D. ELLIOTT, District Judge, South DakoU Sioux Falls, 8. D. 

Hon. TILLMAN D. JOHNSON. District Judge. Utah Salt Lake City, UUh. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH MeKENNA, Circuit Justice Washington, D. 0. 

Hon. WILLIAM B. GILBERT, Circuit Judge PorUand. Or. 

Hon. BRSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WILLIAM W. MORROW, Circuit Judge San Francisco, CaL 

Hon. WILLIAM H. HUNT. Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. SAWTELLE. District Judge. Arizona Tucson, Ariz. 

Hon. BENJAMIN F. BLEDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. California Los Angeles, Cal. 

Hon. WILLIAM C. VAN FLEET, District Judge. N. D. California San Francisco, CaL 

Hon. MAURICE T. DOOLING. District Judge, N. D. CallfomU San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge. Idaho ..Boise, Idaho. 

Hon. GEORGE M. BOURQUIN, District Judge, MooUna Butte, Mont. 

Hon. EDWARD S. FARRINOTON, District Judge. Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVBRTON. District Judge. Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon PorUand, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge. W. D. Washington Tacoma, Wash. 

Hon. JEREMIAH NETERBR. District Judge. W. D. Washington Seattle, Wash. 

COURT OF APPEALS OF DISTRICT OF COLUMBIA 

Hon. CONSTANTINB J. SMYTH, Chief Justice ! Washington, D. C. 

Hon. CHARLES H. ROBI3. Associate Justice Washington. D. C. 

Hon. JOSIAH A. VAN ORSDEL, Associate JusUce Washington, D. C. 

* Appointed April 1, ld2L 
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CASES 

ARGUED AND DETERMINED 

m THB 

UNITED STATES CIRCUIT COURTS OF APPEALS. THE 

DISTRICT COURTS. AND THE COURT OF 

APPEALS OF THE DISTRICT 

OF COLUMBIA 



ABKELL SAFETY BAG CO. v. SAFEPACK MILLS. 

(Circtiit Conrt of Appeals, First drctilt. February 21, 1921. Application tor 
Rehearing Denied May 13, 1921.) 

• No. 1446. 

1. Patents <d=>328— 790,021, 790,022, for procaw and maddne for makmg crin- 

kled paper, void for aotieipation and lack of invendoo. 

The Arkell patents. No. 790,021, for a process for making stretchable 
crinkled paper, and No. 790,022, for a machine for carrying out such pro- 
cess, held void for anticipation and lack of Invention, in view of the 
prior art 

2. Patents <C^328— 790,023, for process and machine for making crinkled pa- 

per void for UMk of invention. 

The ArkeU patent, No. 790,023, for process and machine for making- 
stretchable crinkled paper held void for lack of invention. 
Morton, District Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict, of Massachusetts; G. W. Anderson, Judge! 

Suit in equity by the Arkell Safety Bag Company against the Safe- 
pack Mills. Decree for defendant, and complainant appeals. Af- 
firmed. 

The following is the opinion of Anderson, Circuit Judge, in the court 
below: 

The plaintiff's counsel has presented his client's contentions with ex- 
traordinary ability, learning and grace. But I fail to be convinced that the 
claims in the plaintifiTs patents, alleged to be infringed by the defendant, in- 
volve any real and patentable inventions. I think and find that the defendant 
is using rights that belong to the public and are not subject to any monopolis- 
tic control under patento Nos. 790,021, 790,022, and 790,023, now belonging 
to the plaintiff. 

The admonition of the Supreme Court in Atlantic Works v. Brady, 107 U. S. 
192, 199, 2 Sup. Ct. 225, 231 (27 L. Ed. 438) seems to me applicable to this 
case: 

"The process of development in manufactures creates a constant demand for 
new appliances, which the skill of ordinary head workmen and engineers is 
generaUy adequate to devise, and which, indeed, are the natural and proper 

^^For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests A Indexes 
272 F.— 1 
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outgrowth of such development. Each step forward prepares the way for 
the next, and each is nsually taken by spontaneous trials and attempts in a 
hundred different places. To grant to a single party a monopoly of every 
slight advance made, except where the exercise of invention, somewhat above 
ordinary mechanical or engineering skill, is distinctly shown, Is unjust in 
principle and injurious In its consequences. 

"The design of the patent laws is to reward those who make some sub- 
stantial discovery or invention, which adds to our knowledge and makes a 
step in advance in the useful arts. Such inventors are worthy of all favor. 
It was never the object of those laws to grant a monopoly for every trifling 
device, every shadow of a shade of an idea, which would naturally and sponta- 
neously occur to any skilled mechanic or operator in the ordinary progress of 
manufactures. Such an indiscriminate creation of exclusive privileges tends 
rather to obstruct than to stimulate invention. It creates a class of specula- 
tive schemers who make it their business to watch the advancing wave of 
improvement, and gather its foam in the form of patented monopolies, which 
enable them to lay a heavy tax upon the industry of the country, without con- 
tributing anything to the real advancement of the arts. It embarrasses the 
honest pursuit of business with fears and apprehensions of concealed liens 
and unknown liabilities to lawsuits and vexatious accountings for profits 
made in good faith." 

The plaintiff claims, broadly, patents on the process and on a machine for 
converting finished pai)er into stretchable crinkled paper for wrapping and 
packing purposes. The gist of this process is that the finished paper is first 
moistened or saturated in one or two baths, smoothed or "laterally stretched" 
by a convexed roller, pressed against and drawn around a smooth roller, from 
which it is detached by striking against a blunt blade, called a doctor blade, 
after which it Is pulled off on a carrier so regulated in speed as to leave in ' 
the crinkled paper the desired percentage of stretch as the paper is dried. 

Crinkling moist paper by this general method of striking it against a 
doctor is old — how old this record does not show. Bartlett ArkeU's patent. 
No. 565,587, issued on August 11, 1896, on an application dated December 5, 
1895, for an expansible bag with *'a lining of paper having a multiplicity of 
tight creases, • • • the creases in the paper lining being formed while 
the paper is wet," assumed that crinkled, stretchable paper was then produci- 
ble by known processes. Such crinkled, stretchable paper was manufactured 
in substantial quantities by use of the doctor in Lawrence, Mass., as early as 
1892. This appears from the entirely credible and reliable evidence of the 
witness Allen, who testified before me. 

The Lysle patent No. 414,557, of 1889, shows knowledge of the essence of 
this crinkling process 30 years ago. So also does the English patent No. 1927 
of 1894 to Lewer and Edwards. 

If moistening finished paper so that It will crinkle as paper still moist from 
the process of manufacture will crinlde involves invention, Bainbridge in 
No. 548,108, issued October 15, 1895, covered that point. I cannot believe 
that, for present purposes, it makes any difference whether the moistening is 
done by submerging a roll around which paper is passing, or by running the 
paper from roll to roll through one or more saturating baths, or by spraying or 
by a combination of any or all these processes. To dampen finished paper, 
so that it will crinkle, may be done in a great variety of ways, with only 
ordinary mechanical skill applied to devices in common use for decades. 

"The selection and putting together of the most desirable parts of different 
machines in the same or kindred art, making a new machine, but in which 
each part operates in the same way as it operated before and effects the same 
result, cannot be invention." Huebner-Toledo Breweries Co. v. Matthews 
Gravity Carrier Co., 253 Fed. 435, 447, 165 C. C. A. 177, 189. 

This is really just what the plaintiff has done; and when war conditions 
developed new and enlarged needs and demands, and profits in meeting them, 
the defendant, by using simple and well-known processes and devices, sought 
to meet some of these new demands. In this course it acted within its rights, 
and its competition conduces to the general good. 
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Both plalntiir and defendant are using nothing but a combination of old 
elements and prodadng no new result. 

**To sustain a patent on a combination of old devices, it is well settled that 
a new result must be obtained Which is due to the joint and co-operating 
action of aU the old elements." West Coast Safety Faucet Ck). v. Jackson 
Brewing Co., 117 Fed. 295, 298, 54 C. C. A. 533, 536. 

••It is not invention for a patentee to merely carry forward an old process, 
describing it in new terms and adapted equivalent modes under conditions 
recognized as possible within the knowledge of any mechanic." Cohn, Rissman 
& Co. V. Hlckey-Freeman Co. (D. C.) 246 Fed. 256. 

The language of Mr. Justice Swayne in Smith v. Nichols,' 21 Wall. 112, 119 
(22 li. Ed. 566), is in point: 

**But a mere carrying forward or new or more extended application of the 
original thought, a change only in form, proportions, or degree, the substitu- 
tion of equivalents, doing substantially the same thing in the same way by sub- 
stantially the same means with better results, is not such Invention as will 
sustain a patent These rules api^y alike, whether what preceded was covered 
by a patent or rested only in public knowledge and use." 

What has been said also covers the so-called lateral extension, either by 
running the paper over a curved rod or by the use of a roller. Both of these 
methods of keeping paper, while in process of manufacture or conversion, 
smooth or "laterally extended," are very old; the plaintiff has no exclusive 
right therein. 

Reference should be made to the testimony of Thomas E. Allen of the 
Monroe Felt & Paper Company of Lawrence, Mass., concerning the methods 
practiced by him and his concern in producing crinkled paper as early as 
1892. Mr. Allen testified in substance that his company, under his direction, 
manufactured commercial quantities of crinkled, strotchable paper at or about 
that date. Counsel for the plaintiff attacks this evidence as inadequate to sus- 
tain a finding of prior public use, citing, among other cases, Emerson & Norris 
Co. v. Simpson Bros. Corp., 202 Fed. 747, 121 C. C. A. 113. While, without Mr. 
Allen's testimony, I think the same result of a lack of invention would be 
reached, yet, as Mr Allen testified before me, and as the court above may re- 
gard his testimony as important, I find that Mr. Allen was an honest and 
reliable witness. I accept his testimony as essentially accurate, and as suffi- 
cient to establish all the material facts to which he testified. He produced 
crinkled paper made by him as early as 1896. 

One other jwint requires consideration. The defendant's counsel is ap- 
parently disposed to admit the validity of the claims in patent No. 790,023 
referring to a definite predetermined extent of stretching out the crinkles, 
as distinguished from an incidental and unmeasured stretching out. He de- 
nies that his client uses the plaintifTs method. I do not think that the plain- 
tiff has made out a case of infringement, assuming these claims to be valid. 
But I find it impossible to believe that so natural a mechanical adaptation of 
means to ends as so timing the speed of the off-take carrier with relation to 
the speed of the in-take carrier as to leave in the crinkled paper the desired 
percentage of stretch Involves invention. Any competent mechanic, accus- 
tomed to the numerous rolling processes involved in paper making and paper 
converting, would, it seems to me, easily adopt this method. 

The language of the court in Hover v. Atherton Mach. Co. (C. C.) 193 Fctd. 
78, is in point : 

"The possibility that the thread of one screw might not accurately and 
instantly mesh with that of another is not a startling or unexpected situation, 
and the means of remedying it are obvious. Any skilled mechanic would ac- 
complish it, and that, too, in the only way In which it could be accomplished ; 
for it is undeniable thht, where such a condition exists, one of the threads, 
either that of the nut or screw, must be moved side wise, a distance not ex- 
ceeding the width of the thread, and, once the two members are meshed, there 
certainly is no invention in maintaining such relation. An ordinary thumb- 
screw, spring, weight, or other simple device would accomplish it. The solu- 
tion of such everyday problems ought not to be called inventive, and the 
grant of a monopoly therefor only tends to check and paralyze invention." 
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Probably it is unnecessary to determine the yalidity of these daims in No. 
790,023, for it is clear that the incidental removal of some of the crinklinsT 
or stretchability put into the moistened paper by the doctor is a natural and 
almost inevitable result of any carrying off and drying process^ This is all 
the defendant is doing. In this regard it is clearly acting within its rights. 

Bill dismissed, with costs. 

Nicholas M. Goodlett and John P. Bartlett, both of New York, 
for appellant. 

Clyde L. Rogers, of Boston (George K. Woodworth, of Boston, on 
the brief), for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, and MOR- 
TON, District Judge. 

BINGHAM, Circuit Judge. This is an appeal from a decree of 
the District Court for Massachusetts in an equity suit charging in- 
fringement of letters patent Nos. 790,021, 790,022, and 790,023, is- 
sued to James Arkell May 16, 1905, on applications filed December 

21, 1901, July 17, 1903, and May 26, 1904, respectively. The first 
patent is for a process for making stretchable crinkled paper from 
finished paper for wrapping or packing purposes; the second is for 
a machine for making such paper according to the process of the first 
patent ; and the third is for a process and a machine for making paper 
of this character, in which the extent of the crinkling is regulated to 
allow the required amount of stretch. The patents are owned by 
the plaintiff. The defenses are anticipation, noninvention, and non- 
infringement. 

The process of No. 790,021 consists in taking suitable finished 
paper, moistening or saturating it in one or two baths, smoothing or 
stretching it laterally, pressing it against a smooth cylinder, so that it 
will closely adhere thereto, bringing it in contact with an obstruction, 
known as a doctor blade, which crinkles the paper, and then removing 
and drying the paper ; the crinkles rendering it stretchable. 

The machine of No. 790,022 for carrying out the process of 790,- 
021 consists in substance of a tank 9, in which rotates a drum 10, 
curved cross-rods 63 and 65 to laterally stretch the paper, a smooth 
roll 2Jf, partly submerged in tank 17, a press roll 27, a doctor blade 36, 
and a carrier ^9 to receive the crinkled paper as it comes from the 
doctor and carry it away to the driers. 

In No. 790,023 the process and machine are in all substantial par- 
ticulars the same as the process and machine of the patents just spoken 
of, with the single exception that the carrier is so constructed that its 
speed may be regulated with reference to the speed of the roll ^^ and 
the discharge of the crinkled paper at the doctor as to take out a defi- 
nite portion of stretch in the crinkled paper and leave in it the amount 
desired. 

[1] In No. 790,021 the claims in issue are Nos. 1, 2, 10, 19, 20, 21, 

22, and 23. Claims 21, 22, and 23 are all that we need refer to in the 
discussion of this patent. They read as follows : 

"21. The process of making stretchable paper, such as Is suitable for wra|>- 
ping or packing purposes, which consists in passing finished paper througl* 
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a saturatii^ bath; depositing it in a wet state upon a smootli-snrfaced rolltf ; 
thereafter squeezing it in close adherence to said roller; crowding the wfet 
paper back against Itself, while adhering to said roller, and thereby forming 
crinkles in the paper; and drying the paper thus crinkled; and rendering the 
crinkles permanent and the paper stretchable. 

"22. The process of making stretchable paper, such as is suitable for 
wrapping or packing pur];K>6es, which conrists in passing finished paper 
through a saturating bath ; depositing it in a wet state upon ft smooth-sur- 
faced roller; thereafter squeezing it in close adherence to said roller; crowd- 
ing the wet paper back against itself, while adhering to said roller, and there- 
by forming crinkles in the paper; and drying the paper thus crinkled, and 
rendering the crinkles permanent and the paper stretchable; the wet pai>er 
being extended laterally before it is crinkled. 

"23. The process of making stretchable paper, such as is suitable for wrap- 
ping or packipg ptarposes, which consists in wetting finished paper; deposit- 
ing it in a wet state upon a smooth-surfaced roller ; wetting the paper again 
while on said roller ; thereafter squeezing It in close adherence to said roller ; 
crowding the wet paper back against itself while adhering to said roller, and 
thereby forming crinkles in the paper; and drying the paper thus crinkled 
and rendering the crinkles permanent and the paper stretchable." 

There are five steps called for by claim 21: (1) Wetting the 
finished paper, by passing it through a saturating bath; (2) deposit- 
ing it in a wet state upon a smooth-surfaced roller; (3) thereafter 
squeezing it in close adherence to the roller; (4) crowding the paper 
back against itself, while adhering to the roll, causing the crinkles in 
the paper; and (5) drying the paper thus crinkled. In claim 22 there 
is an additional step — that of extending laterally the wet paper before 
it is crinkled. In claim 23 the lateral extension is omitted, but, as an 
additional step to claim 21, provision is made for rewetting the paper 
while it is on the roller. 

In patent No. 790,022 the claims in issue are Nos. 5, 7, 11, 15, 17, 
20, 24, 35, 38, and 39. The only claims that we need to quote are 
7, 11, and 35. They read as follows: 

"7. In a machine for making stretchable crinkled paper, the combination 
of a smooth-faced receiving-roll adapted to have the paper deposited thereon ; 
a doctor associated with said roll, and against which the paper is carried on 
said roll for crinkling; a receptacle containing a bath through which the 
paper passes before it reaches the receiving-roll ; and a pressure roU arranged 
to press the wet paper In dose adherence to the receiving roU." 

"11. In a machine for making stretchable crinkled paper, the combination 
of a smooth-faced receiving roll adapted to have the paper deposited thereon ; 
a doctor associated with said roll, and against which the paper is carried on 
said roll for crinkling; a receptacle containing a bath through which the 
paper passes before it reaches the receiving roll ; a pressure roll arranged to 
press the wet paper in close adherence to the receiving roll ; and means for 
extending the paper laterally after it has been wet and before it reaches 
the doctor." 

•*35. In a machine for making stretchable crinkled paper, the combination 
of a smooth-faced receiving roll adapted to have the paper deposited thereon ; 
a doctor associated with said roll, and against which the paper is carried on 
said roll for crinkling; means for wetting the paper while on the receiving 
roll; means for wetting the paper before it reaches the receiving roll; and 
a pressure roll arranged to press the wet paper in close adherence to the re- 
ceiving roll." 

The elements of claim 7 are: (1) A smooth-faced receiving roll; 
(2) a doctor associated with said roll, and against which the paper is 
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i0rned on the roll for crinkling; (3) a receptacle containing a bath 
through which the paper passes before reaching the receiving roll; 
and (4) a pressure roll to press the paper against the receiving roll. 
Claim 1 1 contains, in addition to the four elements of claim 7, means 
for extending the paper laterally after it has been wet and before it 
reaches the doctor ; and claim 35 contains, in addition to the elements 
of claim 7, means for rewetting the paper while on the receiving roll. 
By claim 15 the pressure roll is made adjustable; by claim 20 the 
doctor is provided with means for varying its pressure ; and by claims 
38 and 39 means for drying the paper were added. 

In patent No. 790,023 the process claims in issue are Nos. 12, 15, 
16, 20, and 22, and the machine claims are 29, 30, and 3.3. We need 
only refer to claims 16 and 33*, which read as follows : 

"16. The process of making stretchable crinkled paper, which consists in 
pressing wet finished paper in close adherence to a roll, then crowding the 
wet paper while adhering to said roll back against itself to crinkle the paper, 
then delivering the wet crinkled paper to a carrier which travels at a greater 
speed than the paper is delivered from the crinkling roll, whereby the wee 
crinkled paper is stretched and the crinkles reduced, and drying the paper so 
as to make the reduced crinkles permanent and render the paper stretchable." 

"83. In an apparatus for making stretchable crinkled paper, the combina- 
tion of a roll to receive the paper ; means for wetting the paper ; means for 
crowding the wet paper back against itself while adhering to said roll to 
crinkle it ; a carrier for the paper arranged to travel at a greater speed than 
the wet crinkled pai)er is delivered from the crinkling roll so as to reduce the 
crinkles; and means for drying the paper to make the reduced crinkles per- 
manent and render the paper stretchable." 

The steps contained in the process set out in claim 16 are: (1) 
Pressing wet finished paper in close adherence to a roll ; (2) crowding 
the paper while adhering to the roll back against itself to crinkle it; 
(3) then delivering the crinkled paper to a carrier, which stretches it 
by traveling at a greater speed than the paper is delivered from the 
crinkling roll; and (4) drying the paper. 

The elements in claim 33 are: (1) A roll to receive the paper; 
(2) means for wetting the paper; (3) means for crowding the wet 
paper back against itself while on the roll to crinkle it; (4) a carrier 
arranged to travel at a greater speed than the crinkled paper is deliv- 
ered from the roll, so as to reduce the crinkles; and (5) means for 
drying the paper. 

In the court below it was held that the process of making crinkled 
stretchable paper, from moist paper in process of manufacture, by 
striking it while on a roll against a doctor, was old (Lysle, 414,557, 
1889 ; English patent to Lewer & Edwards, No. 1927 of 1894) ; that 
the process of making such paper from heavy finished paper when wet 
was old and well known as early as December, 1895, as shown in the 
patent granted to Bartlett Arkell, No. 565,587, of August 11, 1896. 
applied for December 5, 1895 ; and that the process and apparatus for 
the manufacture of crinkled paper from thin finished paper when wet 
was also shown in the patent granted to Bainbridge, No. 548,108, 
October 15, 1895; that, although Bainbridge did not pass his thin 
finished paper through a saturating bath before it reached the crink- 
ling roll, he nevertheless provided a tank by means of which the fin- 
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ished paper was indirectly wet through the medium of a roll which 
passed through the bath and carried the moisture to the paper, the roll 
also operating to squeeze or press the moistened paper against the 
crinkling roll just before it reached the doctor ; that the fact that the 
plaintiff passed its heavy finished paper directly through the bath be- 
fore it reached the crinkling roll in both the process and apparatus pat- 
ents, and in some of the claims provided for rewetting the paper at the 
crinkling roll, did not disclose features involving invention, but only 
the application of obvious steps and ordinary mechanical skill as ap- 
plied to methods and devices well understood ; that the step or prac- 
tice of laterally extending the paper sheet and the means employed 
of a curved rod or roll for carrying it out were old in the paper- 
making art, and their application in the plaintiff's process and machine 
likewise did not involve invention. Letters patent No. 16,430, to Blake, 
January 20, 1857, and No. 37,790, to Schuyler, February 24, 1863. 
Means for adjusting the pressure roll (Bainbridge, No. 548,108; 
Schuyler, No. 37,790), for varying the pressure of the doctor (Lipwer 
& Edwards, No. 1,927), and for drying the papej- (Bainbridge, Lysle, 
and Lewer & Edwards) were regarded as of the same character. 

Having given due consideration to the arguments of counsel and the 
proofs submitted, we are of the opinion that the conclusion reached by 
the court below in dismissing the bill as to patents Nos. 790,021 and 
790,022 was right, and for the reasons stated, without regard to the 
alleged prior use of Allen. 

[2] Claims 16 and 33 of patent No. 790,023 remain to be considered. 
These claims are for a process and a machine which involve the 
stretching and reduction of the crinkles in the paper after leaving the 
doctor and during its transfer to the drier, due to the movement of the 
conveyor which travels at a greater speed than the paper is delivered 
from the crinkling roll and the doctor. It will be seen that these are 
broad claims, and that the step of reducing the stretch of the paper and 
the means for accomplishing it are not specifically limited to reducing 
the stretch a predetermined amount. The specification of the patent, 
however, states that — 

"the invention seeks to produce stretchable crinkled paper in which the ex- 
tent of the crinkling is reliably regulated with reference to the particular work 
which the crinkles are required to perform when the paper is in active use,- 
and that 'the wheels 6'2f and 6'flf are removable, so that wheels of varying sizes 
may be substituted for either or both. This enables the ratio of the diameter 
of these wheels to be varied as desired, so as to regulate the amount of crinkle 
in the paper as finally finished." 

The plaintiff contends that, inasmuch as the specification discloses 
that the invention resides in reducing the stretch in the crinkled paper 
a predetermined amount, the claims should be read as limited in that 
respect to the disclosure of the specification. If we regard them as 
thus limited, the question presented is whether the claims involve inven- 
tion or are infringed ; it being conceded that the prior art does not dis- 
close a process or device that anticipates them. In the court below it 
was held that the claims did not involve invention, and, if they did, 
were not infringed. 
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In the English patent to Lewer & Edwards, No. 1,927 of 1894, 
means are disclosed for carrying the crinkled paper from the doctor to 
the drier ; and the rolls by which this is accomplished arc so arranged 
with reference to one another as not to reduce the crinkles in the paper ; 
and it is claimed that the speed of the drying roll D ^ is so regulated 
and reduced with reference to the speed of the receiving roll P^ as not 
to lessen the stretch in the paper. But we are unable to determine 
from the specification and drawings that the speed of D^ is so reduced 
and regulated. 

In Bainbridge, No. 548,108, the crinkled paper is taken from the 
doctor to the drier by means of a carrier, and in the specification it says 
that the crinkled paper "falls directly upon the traveling receiver and 
conveyer P, and is carried away to the drier * * * without dis- 
turbing or pulling out the crinkles farmed therein, * * * " and 
that "there is no strain upon the paper which would have a tendency to 
destroy the crinkled effect in any degree." This would indicate that 
Bainbridge had conceived the idea of regulating the speed of* the 
carrier with referenoe to the speed of the crinkling roll, so that the 
crinkled paper would be moved on the carrier at the same speed it 
came off the doctor, and thus avoid any perceptible stretch. 

In the patent to Lysle, No. 414,557, the crinkled paper is carried 
from the doctor over the roll g to the drier roll B ; the drier roll and 
the roll g being operated by power ; and in the specification it is stated 
that— 

"After passing over the edge of the doctor plate the web [crinkled paper] 
may pass directly to the guide-roll g, the speed of the latter and of the drying 
cylinder B being so regulated that it will not draw the web forward any faster 
than it is crowded over the edge of the plate [the doctor], so that there will 
be no tendency to smooth or straighten out the wrinkles formed in the web by 
reason of the crowding to which it has been subjected in its endeavor to pass 
the edge of th6 plate." 

This patent, as well as the one to Bainbridge, discloses the idea of 
regulating and reducing the speed of the transfer means with refer- 
ence to that of the crinkling roll and the paper as it comes off the 
doctor, so as to maintain the stretch or crinkles in the crinkled paper; 
the movement of the paper as it comes off the doctor being at a less 
speed than that at which it was carried when on the crinkling roll. 

It being an obvious thing and well known that the stretch in the 
crinkled paper as discharged from the doctor would be reduced if the 
transfer means with the paper upon it were made to travel faster than 
the speed at which the paper was moving when discharged from the 
doctor, and it being disclosed in the prior art that the amount of stretch 
put into the crinkled paper at the doctor could be maintained during its 
transfer by giving the transfer means a given ratio of speed with refer- 
ence to the speed of the crinkling roll and of the discharged paper, we 
think that it did not involve invention to change the ratio of speed 
between the transfer means and the crinkling roll by increasing the 
speed of the transfer means a fixed percentage so as to take out a giv- 
en percentage of the stretch in the paper, either as a step in the process 
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or an element in the machine, and that the court below was ri^t in 
dismissing the bill as to patent No. 790,023. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 

MORTON, District Judge (dissenting). It is beyond dispute (1) 
that nobody before Arkell had ever made any sort of crinkled paper 
having a stated and predetermined amount of stretch, and that such 
paper when first manufactured by him was a new product; (2) that 
Arkell's machine, the patents on which are in question, was invented 
by him to make such paper, and that nothing identical with that ma- 
chine in construction, and nothing which would accomplish the same 
result had previously been devised. These facts seem to me almost 
conclusive on the issue of invention. 

Moreover, there is no evidence, except the recitals in the patent to B. 
Arkell, which I shall refer to later, that anybody before Arkell had 
crinkled in any practical way finished heavy paper in a manner which 
preserved the free "stretchability" essential to the uses here in ques- 
tion. The only previous crinkling of heavy paper had been in connec- 
tion with the original manufacture, and with the object of making a 
thick elastic paper for carpet linings and packing — ^an essentially dif- 
ferent article from Arkell's and not adapted to the same uses. 

Remaking a finished product may well involve difficulties, which arc 
not present when the same result is obtained as part of the original 
process of manufacture, and which cannot be solved simply* by ref- 
erence to that process. On the testimony of the defendant's witness 
Allen and other witnesses, that was true in this instance ; and it was 
a very different thing to crinkle heavy paper after it had been finished, 
• from doing so by merely running it against a doctor blade adjusted to 

the last roller on the paper-making machine, before the paper had been 
dried. 

The saturating bath, the squeeze roll, the lateral spreading, the 
second wetting while adherent to the crinkling cylinder, the carrier 
adjusted to retain the correct degree of crinkling, all as embodied in 
the Arkell machine, constitute a set of unified operatioijs which admit- 
tedly had never before been brought together, some of the essential' 
steps in which, e. g., the separate squeeze roll, the rewetting, and the 
adjustment of the carrier, were wholly new, and which achieved a new 
and valuable result. This constituted patentable invention. Grinnell 
Washing Mach. Co. v. E. E. Johnson Co., 247 U. S. 426, 38 Sup. Ct. 
547, 62 L. Ed. 1196. To say, as my Brethren in effect do say, that 
some of the elements being old, and those which are new being obvious 
as connecting steps between those which were old, therefore the com- 
bination or process as a whole lacked invention, seems to me not in 
accord with the established law on the subject of invention.^ ArkcU's 

I See CadiUac Motor Car Co. v. Austin, 225 Fed. 983, 141 C. O. A. 105, for 
discussion of a very similar question, and also, as to what constitutes inven- 

I tlon, Proudflt Loose Leaf Co. et al. v. Kalamazoo Loose Leaf Binder Co., 230 

Fed. 120, 144 C. C. A. 418; Frey et al. v. Marvel Auto Supply Co., 236 Fed. 

I 916, 150 C. C. A. 178; Ohmer Fare Register Co. v. Ohmer et al., 238 Fed. 182, 
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machine, like his process, should be judged as a whole, not by the 
novelty of each separate element. Stead Lens Co. v. Kryptok Co., 214 
Fed. 368, 376, 377, 131 C. C. A. 144. 

Great stress is laid in the majority opinion on certain recitals in the 
patent to B. Aricell, dated August 11, 1896; but his testiipony as to 
those recitals, and the state of the paper-making art at that time, is 
ignored without discussion, and I think without sufficient reason. He 
is not contradicted. Evidence to contradict him on the state of the 
art could certainly have been obtained by the defendant, and no doubt 
it would have been presented, if what he says were not true. The use- 
fulness of the bag which he patented was recognized, but he was 
unable to obtain crinkled paper suitable for making it before his 
father's inventions here in question, a lapse of several years. 

In order to negative invention, it devolved upon the defendant to 
prove that the crinkling of finished heavy paper in such a way as to 
produce and retain free "stretchability" of a predetermined amount 
was something which anybody skilled in the paper-making art could 
have done at the time of the patents in suit. The evidence, in my 
opinion, is far from justifying such a finding. Controlling the "stretch- 
ability" of the product by varying the speed of the carrier had never 
been even suggested. As applied to the Arkell machine it was a 
thought not lacking in brilliancy and of great value, which, as it seems 
to me, was by no means anticipated by the knowledge that in crinkling 
machines the speed of the carrier had to be adjusted to the rate at 
which the paper came off the doctor blade. The moving parts of any 
machine have to be in adjustment with each other; but it does not fol- 
low that all results which can be obtained by variation of the adjust- 
ments are obvious. 

The paper as it came from the doctor blade was crinkled more than 
necessary for actual use, and was so shortened that much of it was 
wasted. It was essential to avoid this loss, and at the same time to 
make sure'that the product would have the requisite capacity to stretch 
freely. Arkell was the first to accomplish this result, and was the first 
to crinkle successfully finished heavy paper. To this extent, at least, 
I think that l^s patents are essentially pioneer patents, and entitled 
to the liberal construction accorded such grants. On the reasoning of 
my Brethren, Watt's conception of the steam engine involved no in- 
vention, because the expansive force of confined steam was previously 
known and cylinders and pistons were in common use. 

If there be doubt on the question whether these patents show inven- 
tion, the long public acquiescence in them entitles tihe patentee and his 
assigns to have that doubt resolved in his favor. The patents have 
been outstanding about 13 years. This is the first time their validity 
has ever been questioned in court proceedings. They are of recog- 
nized value, and this long acquiescence clearly shows that the public 
familiar with the art to which they belong has not supposed that they 
lacked invention or were invalid on that ground. Such public opinion 

151 a O. A. 258; Nelll et al. v. Kinney, 239 Fed. 309. 152 C. C. A. 297; Barber 
V. Otis Motor Sales Co., 240 Fed. 723, 153 C. C. A. 521. 
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on such a matter ought not to be lightly disregarded ; it is too likely 
to be right. 

Holding these views, I am of opinion that several of the mechanical 
and process claims are not void for lack of invention and have been 
infringed 



CITY NAT. BANK ▼. SLOCUM. DELAWARE NAT. BANK ▼. SAME. 
HALLTOAY et al. v. SAME. 

(Circuit Court of Appeals, Sixth Circuit. April 15, 1921.) 

Nos. 3442-3444. 

1« Courts ^=>260— Iq suit involvLug wiU federal court cau construe, but can- 
not detennlne contents. 

In a suit by a trustee in bankruptcy to set aside an alleged preferential 
mortgage and remove clouds from the bankrupts* title created by a will 
containing interlineations and erasures, the United States District Court 
has no probate Jurisdiction and may construe the will, but cannot deter- 
mine its contents. 

2. Wills <^=»417— -Decree admitting to probate construed when asserted in 

another court. 

A decree admitting a will to probate, like every other decree which 
forms the basis of rights asserted in another court, must be examined and 
construed to determine its force and effect if t^ere is room for con- 
struction. 

3. WiUs ^^432 — ^When order admitting to probate is ambiguous, natural and 

rightful construction will be adopted. 

Where interlineations and erasures in a will were reproduced on the 
record of the court admitting the will to probate with nothing to indicate 
whether or not the probate court regarded them as, effective, another 
conn, in which the conlstruction of the will is involved, will consider what 
the probate court ought to have done, and, if one construction 6f its order 
makes it natural and rightful, and the other makes it erroneous, will fol- 
low the former construction. 

4. Wills ^=>107 — ^biterlineations and erasures made before execution ajne part 

of wiU. 

Interlineations and erasures in a will presented for probate form part 
of the will when obviously made before the will was executed, and the 
win as so changed and altered is the one which should be received. 

5. Wills 4^107 — ^Interlineations and erasures ma4le after execution of no ef- 

fect unless showing oaocellatio:i. 

Interlineations and erasures made after the execution of a will are of 
no effect whatever unless they suflSclently support an inference of can- 
cellation. 

6. Wills ^=>289 — No pre6«miptioD as te time of interlineations and erasures^ 

but burden on proponent. 

There is no presumption of law that interlineations and erasures in 
a will were made before or after execution, and the inference to be 
drawn is always one of fact, with the burden of proof on the proponent 
to show that any alteration which he wishes to be considered effective 
was made before execution. 

7. Wills ^=>289— Noting of changes in attestation clause supports inferenee 

that they are part of will. 

When changes in a will are noted in the attestation clause, this sup- 
ports the resulting inference of fact that they are part of the will, but 

^s»For otber caaes see eaxne topic & KEY-NUMBER in all Key-Numbered Digests A ladezea 
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the absence of notation may or may not be suspicioas, depending on the 
extent of formality and care that seems to have been observed. 

8. Wills ^=»30IS(4) — CkKieliisimi that interlineation was made before ezeeotion 

lield warranted. 

Where a will as originally written gave property to H. •*& the heirs of 
his body/' but the words "in trust for*' had been interlined diagonally 
through the "&/' the conclusion held warranted that the interlineation 
was made before execution of the will. 

9. Wills <^=»302 (4)— Conclusion beld waamnted that line tfarougb words 

was made after ezeeution. 

Where a will gave property to H. in trust for the heirs of his body, and 
a light and barely noticeable line was drawn through the words **ln 
trust for" and a pencil line through the words "heirs of his body/* tne 
inierence held warranted that the erasures were made after execution. 

10. Wills <8s»600(2), 692, 693(4)— Devise to heun» hdd within power of ap- 
pointment to daughter and 'issue of her body,** 

Assuming that a will giving proi)erty to the testator's wife and re- 
guesting her to make wills, "keeping in mind my beloved daughter 
♦ ♦ ♦ and the issue of her body/' gave the wife a life estate only 
with power of appointment to the daughter and her issue, a devise oy 
the wife to the daughter for life with remainder to the daughter's only 
son in trust for the heirs of his body was within the power given, as 
"issue of the body" is commonly used in a less restricted and technical 
sense than "heirs '^f the body," and will be construed to include grand- 
children unless the circumstances otherwise require. 

[Ed. Note. — For other definitions, see Words and Phrases, Issue of the 
Body.] 

11. Perpetuities ^=>4(26) — Will as supplemented by power of appointment 
held not to graat estate to party not in being. 

Where a will gave the testator's wife a power of appointment, and 
she devised property to a daughter for life with remainder to the 
daughter's son in trust for the heirs of his body, the- first will, as sup- 
plemented by the power of appointment, did not grant any estate to any 
person not In being. 

12. Bankruptcy <e=»140 (3) —Property held in trust for heir» of body does 
not pass to trustee. 

One to whom land was devised in trust for the heirs of his body had no 
title i^hich he could mortgage or convey or which passed to his trustee 
in bankruptcy. 

13. Baolcniptey 0=>143(l)^Life estate passes to trustee. 

A life estate can be mortgaged by the life tenant and passes to her 
trustee in bankruptcy when of substantial value. 

14. Bankruptcy <^=>166(4)^EEow question of preference determoned wueo 
bankrupt's liabilities were as surety stated. 

Where a mortgagor's only liabilities were as accommodation indorser 
on her son's notes, only such deficiency in the sou's assets as ought to 
nave been feared should be taken into account in determining whether 
the mortgagee had reasonable ground for believing that the mortgagor was 
insolvent so that a preference would result. 

15. Banlovptcy #=»166(4) — ^Mortgagee held without reasonable ground to t>e- 
lieve mortgagor whose liabilities were as surety was insolvent. 

Where a mortgagor's only liabilities were as accommodation indorser 
of her son's notes, the mortgagee held to have no reasonable ground for 
believing that the son was so badly insolvent as to render the mortgagor 
insolvent so that a preference would result. 

16. Banknqitcy ^s>303(l) ^Burden on trustee to show mortgagee had rea- 
sonable ground to believe mortgagor was insolvent. 

The burden of proof is on -a trustee in bankruptcy suing to set aside an 
' alleged preferential mortgage to show that the mortgagee had reason to 

^s»For other cases see same topic ft KST-NUMBER in all Key-Nambered Digests A Indexes 
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believB tbe mortgagor was insolvent, and the burden of proof was not 
changed by the amendment of 1910 of the Bankruptcy Act. 

17. Bankrupicy <S=>166 (4) -—Statute adopted prior Judicial deEi^tioD ot ''rear 
sonabie cause to believe.'* 

When tbe Bankruptcy Law (Comp. St if 9585-9656) was enacted, the 
phrase "reasonable cause to believe," as applied to a preference, had 
been judicially defined to mean, not mere suspicion, but such knowledge 
of the facts as to induce a reasonable belief, or cause for well-grounded 
belief, and such definition followed the phrase into the statute. 

[Ed. Note.— For other definitions, see Words and Phrases, First and 
second Series, Reasonable Cause.] 

18. Bankrupt^ 4S=>440— Suits to set aside preferential transfers held review- 
able by appeaL 

In a suit by a trustee in bankruptcy to set aside a mortgage and a cash 
payment its preferential, where the matters involved took such shape that 
it was necessary for the Circuit Court of Appeals to pass upon the facts, 
the decree was reviewable by appeal as distinguished from petition to 
revise. 

Appeal from the District Court of the tJnited States for the Eastern 
Division of the Southern District of Ohio ; John E. Sater, Judge. 

Suits by Ed. Slocum, trustee in bankruptcy of John Joy Halliday and 
Annie Joy Halliday, against the Delaware National Bank and others. 
From the decree the City National Bank, the Delaware National Bank, 
and Ruth Halliday and others separately appeaL Reversed, modified 
in part, and bill dismissed in part. 

. Chas. J. Pretzman, of Columbus, Ohio (Harry N. Crist, of Delaware, 
Ohio, on the brief), for appellant banUsi 

Smith W. Bennett, of Columbus, Ohio (Berne Jones, of Delaware, 
Ohio, on the brief), for appellants Halliday. 

Geo. W. Carpenter, of Columbus, Ohio (Eugene S. Owen, of Dela- 
ware, Ohio, on the brief), for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. John Joy Halliday resided upon a 
Southern Ohio farm and there carried on an extensive creamery busi- 
ness, and had become largely indebted, the Delaware National Bank 
being his chief creditor. His mother, Annie Joy Halliday, lived with 
him and had indorsed many of his notes. In November, 1916, the 
mother and son were severally adjudicated bankrupt, and Mr. Slocum 
was made trustee of each estate. He filed a bill in the court below 
against the bankrupts, attacking, as a preference, a mortgage covering 
the farm, which the mother and the son had given to the bank within 
the four months period. In the same bill he set up that the bankrupts' 
title to the farm had come from Mr. Halliday's grandfather, Thomas 
Joy, and alleged that others of the latter 's descendants or next of kin 
were claiming title adverse to or supplementary to that of the bank- 
rupts, and prayed not only to set aside the preference, but to have 
these clouds removed from the title of the bankrupts. He also filed a 
separate bill in behalf of the mother's estate against the bank, alleging 
that a $10,000 cash payment to it and the giving of a pledge of certain 

^s:»For other caMft see same topic & KEY-NUMBBR in all Key-Numbered Digests ft Indexes 
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Stocks had been preferences, and asking to have these vacated and the 
money and stocks restored to the estate. There were extensive and 
complicated pleadings, but both cases were finally heard together in 
the court below. It was adjudged that the bankrupts had held the 
entire legal and equitable title to the farm, that the mortgage on the 
farm was a forbidden preference and should be canceled, and that 
the $10,000 payment had been preferential and must be refunded. 
The pledge of stocks is not mentioned in the decree, but apparently 
the trustee abandoned his attack upon it. From these decrees there 
are appeals : First, by the minor children of John Joy Halliday, who 
claimed to own the fee to the farm ; second, by the City National Bank 
of Columbus, which was the purchaser and owner of the preferential 
farm mortgage; and, third, by the Delaware National Bank, which. 
was ordered to refund the $10,000 payment. The detailed facts are so 
complex that they can be stated better in connection with the dis- 
cussion of the separate questions. 

An inquiry into the title to the farm involves the original owner, 
Thomas F. Joy, his widow, Lettie Ann Joy, who survived him many 
years, their daughter, Annie Joy Halliday, her son, John Joy Halliday, 
and his three children, Ruth, Anna, and Elizabeth Halliday. To avoid 
confusion in names, and for convenience, these parties will be here- 
after referred to as the grandfather, the grandmother, the mother, 
Halliday, and the children. The title comes through, or is affected by, 
the successive wills of the grandfather and the grandmother. Wt 
think it more logical to determine, first, the effect of the grand- 
mother's will. Whether she was disposing of her own estate or wheth- 
er executing a power or a trust is not important to this branch of the 
inquiry. Her will was executed May. 3, 1890, and was admitted to 
probate in Delaware county August 28, 1916. The substantial part of 
the will, including the interlineation and without regard to the alleged 
erasure, is as follows : 

"I. I give and bequeath to my beloved daughter, Anna J. Halliday, all the 
personal property of every description which may be in my possession at the 
time of my death. 

'*II. The use & control of the real estate I give & bequeath to my daughter 
Anna during her natural life. 

"III. Should my grandson, Joy Halliday, then be living, I give & bequeath to 
him in trust for the heirs of his body all the real estate of which I may be 
possessed at the time of my decease. 

"IV. In case my grandson should die without issue, I give & bequeath one- 
half of all my real estate to the Ohio Wesleyan University of Delaware, O. 
The other half I desire should be divided among the brother and sisters of my 
beloved husband or their children." 

The question which we must decide, as to what we ought to treat 
as the contents of the will, arises under paragraph HI. When the 
will was first written, the phrase in question read "bequeath to him 
& the heirs of his body." At some time or times the words "in trust 
for'' had been written in the form of an interlineation extending diagon- 
ally both below and above the line, and across and largely covering up 
the "&," an ink line had been drawn through the words **in trust for,'* 
the line being broken so as to be separate for each word, and a pencil 
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line had been drawn through the words "the heirs of his body." The 
will therefore may be read, according as attention is or is not paid to 
these indications of change, in three different ways (all subject to the 
mother's life estate): (1) "To him and the heirs of his body"; (2) 
"to him in trust for the heirs of his body;*' (3) "to him." The first 
form, it is agreed, would, xmder the laws of Ohio, create an estate in 
fee tail, giving a life estate to him and remainder to his children. The 
parties also agree that the second form would give him no beneficial 
interest. The third form, it is said, would give him the fee, although 
that will call for attention later. 

[1,2] The court below had no probate jurisdiction. It might con- 
strue a will, but it could not determine the contents. That power of 
determination rested solely with the court which admitted the will to 
probate; but the decree of that court, like every contract or decree 
which forms the basis of rights asserted in another court, must be 
examined and construed to determine its force and effect, if there is 
room for construction. This probate order, seen in the light of admit- 
ted surrounding facts, at once indicates an ambiguity. As the will was 
filed for probate, it was in the condition which has been described; 
that is to say, the words "in trust for" were interlined in place of the. 
"&," an ink line was drawn through these three words, and a pencil 
line drawn through the words "heirs of his body." The order recited 
that the matter came on to be heard on the petition to admit to probate 
and record a will "heretofore filed in this court therefor," that no- 
tice had been given, and that the subscribing witnesses had testified 
to "the due execution and attestation of said will," and proceeded: 

"vi^ hereupon the court finds that the aforesaid instrument of writing is the . 
last wUl and testament of the said Lettie A. Joy, deceased. ♦ ♦ * It is 
therefore by the court ordered that the said will be admitted to probate, and 
that it ♦ ♦ ♦ be entered of record in this court." 

Thereupon the will was entered at length upon the court records; 
and its condition, as above stated, was in all details reproduced upon 
the record, except for the "&," and except for the distinction between 
an ink line and a pencil line ; that is to say, the clause was first written 
"to him in trust for the heirs of his body," and then an ink line was 
drawn through the words "in trust for the heirs of his body." It was 
doubtless intended thus to find that the will at the testatrix's death, 
and as left by her, was in the condition so reproduced ; but was it the 
intention of the probate proceeding, taken altogether, to declare that 
these words had been erased before the will was executed and so were 
no part of it, or rather that these words were then present and thus 
formed a part of the effective will? Neither intent is inconsistent with 
what was done. The drawing of the lines through the specified words 
as written upon the record tends to show that they were not to be 
considered as present in the instrument recorded. On the other hand, 
any reproduction at all of these words upon the record was unneces- 
sary, unless it was intended that they were effective. It was the duty 
of the court to record only the words and phrases which constituted the 
will, and the erasing line may well indicate that it was merely in- 
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tended to preserve the form which the instrument had when presented 
to the court. 

[3] Confronted, then, with this doubtful question of intent, how 
shall it be resolved ? In considering an ambiguous contract, the courts, 
lacking a better aid, assume that the parties intended the thing which 
was reasonable and natural and which it may be presumed they would 
have done, rather than the unreasonable and improbable ; in construing 
a doubtful order of the court below, the reviewing court presumes that 
it was intended to be as it should have been, and will not read such 
an order so as to make it erroneous if it may as well be read so that 
it is right. We see no reason why we should not treat this question in 
the same way, and consider what the probate court ought to have done 
in this respect, in order that, if it shall appear that one construction of 
its order makes it natural and rightful and the other makes it erroneous 
and the implied intent improbable, we may be thereby led to the form- 
er inference. 

[4-7] When a will is presented for probate and discloses interlinea- 
tions and erasures, it is obvious that, if they were made before the will 
was executed, they form a part of it, and tfie document; as so changed 
and altered, is the one which should be received ; while, if they were 
made after execution, they form no part of the will and are of no 
effect whatever, unless they sufficiently support an inference of can- 
cellation. It is claimed, on one side, that there is a presumption that 
such changes were made before execution, and, on the other, that 
the contrary presumption prevails, and it is said that there is a conflict 
of authority on this subject. We have made as thorough an examina- 
tion of the cases cited and others as we can, and, while there are 
decisions indicating that the judges supposed there was a presumption 
one way or the other, we are satisfied there is no substantial conflict, 
and that the true rule is that there is no presumption of law; that 
the burden of proof is on the proponent to show that any alteration 
which he wishes to be considered effective was made before execution ; 
but the face of the paper and the obvious circumstances may amply 
meet that burden, and the inference to be drawn is always one of fact. 
If the will is drawn and executed with full formality and under care- 
ful advice, it is customary to note such changes in the attestation clause. 
If so noted, this supports the resulting inference of fact that they 
are part of the will ; if not, absence of the notation may or may not be 
suspicious, depending on the extent of formality and care that seems 
to have been observed; and the changes may be, in themselves, sus- 
picious enough to indicate that they were made later, or so natural and 
probable as to support the contrary inference. These conclusions 
we draw from Wilton v. Humphreys, 176 Mass. 253, 257, 57 N. E. 374; 
O'Connell v. Dow, 182 Mass. 541, 552, 66 N. E. 788; Wetmore v. 
Carryl, 5 Redf. (N. Y.) 544; Re Dwyer's Will, 29 Misc. Rep. 382, 
61 N. Y. Supp. 903, 909; Grossman v. Grossman, 95 N. Y. 145, 153, 
154; Underbill on Wills (1900) § 268; Greenleaf s Ev. § 564. Cases 
like Toebbe v. Williams, 80 Ky. 661, and' Franklin v. Baker, 48 Ohio 
St. 296, 303, 27 N. E. 550, 26 Am. St. Rep. 547, overlook the distinc- 
tion between ordinary contracts and wills, pointed out in Page on Wills 
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(1909) § 432; and cases like Teed's Estate, 225 Pa. 633, 637, 74 Atl. 
646, 133 Am. St. Rep. 896, are found to depend on inferences of fact 
peculiar to the case. 

[8] The first change in this will is found in the insertion of the 
words "in trust for." This change is not noted in the attestation ; but, 
in the first place, it was so placed in the line and so completely super- 
seded the mere character "&" that there would seem no such necessity 
for notation as in many cases there would be ; and, in the second place, 
the will was drawA by and executed before a justice of the peace, 
and exhibits a disregard of much formality, beyond the statutory 
requisites. Then we find that these words are plainly in the hand- 
writing of the scrivener, apparently written with the same pen and 
with the same ink as the body of the will. It is against common ex- 
perience and natural presumption that, if this scrivener was called in 
and made this change at a later date, he should have done so with the 
same pen and ink and without any re-execution. It is clear to us 
that the entirely natural inference from this situation is that these 
words were written before execution, and that no other inference 
would have been drawn by the probate judge, unless supported by 
clear testimony. In addition, it appeared upon the trial of the present 
case, by expert testimony, that these words were written over and 
across the character "&" before the ink thereon was completely dry, 
and while this testimony was appropriate to the probate court issue 
as to contents, but did not bear upon construction, it indicates what 
really appears upon the face of the papers which were before the 
probate court, and tends strongly to convince that no wrong can come 
from our conclusion that the probate court should be deemed to have 
intended to include these words in the instrument which it admitted 
to probate. 

[9] We next consider the line drawn through these three words. 
We have no doubt that this erasure should be inferred to have been 
made after execution. To write in these words, and then at once to 
strike them out, would not only be an extraordinary and unusual thing, 
but, if that had been done, the erasure would natiu-ally have been 
strong and positive so that the words would have been clearly canceled. 
Instead of that, on account of the light and delicate character of the 
erasing line and its entire absence between the words, it is almost un- 
• noticeable. It is the kind of mark much more likely to be made by an 
inexperienced person who was considering a revision or change and 
contemplated that these words should not be included in a new draft. 
The natural inference, and the one which we attribute to the probate 
court, is that these lines were drawn at some time after the execution 
of the will, and by the testatrix or some one else while considering 
the subject of changes. 

The remaining change — ^the drawing of the^line through the words 
''heirs of his body" — must be deemed post execution, for two reasons. 
The first one is that no testator or scrivener, intending even as much 
formality as was shown here, would have thought of making an effec- 
tive change by a pencil mark through some words, while that would be 
the natural course of some person contemplating revision. The second 
272 F.— 2 
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is that the effect of erasing these words would be, as is now claimed, 
to give Halliday the fee without any reference to whether or not he 
had children, while the next paragraph, which remained undisturbed, 
provided for the disposition of the estate in case HaUiday should die 
without issue. The erasure of the words "heirs of his body," without 
substitution of anything else, would be quite inconsistent with the 
next paragraph. 

Hence we are led to the conclusion that this will, as duly probated, 
should be deemed to read "in trust for the heirs of his body." We are 
aware that this reasoning has the color of ourselves determining the 
contents of the will, as a court of probate might do ; but we see no 
alternative between this treatment and a conclusion that the will has 
never been probated, because the probate order is so ambiguous as to 
be wholly unintelligible and ineffective ; and we are not ready to adopt 
this conclusion. 

Such interests as the grandmother had, which she might pass by her 
will, came through the will of the grandfather. So much of that as is 
material is as follows: 

"I. I give, bequeath & devise to my beloved wife, Lettle Ann Joy, my entire 
estate of lands, stock, notes and all other property of which I may be possess- 
ed or which may ue due or coming to me at the time of my death — to be used 
& controlled by her, after paying all just claims against my estate, In such 
manner as she may think prudent and best. I fully & freely confide In her 
to provide lor & aid such charities as she knows I desire to be aided. 

''II. Should the Income from our farm not prove sufficient for the comfort- 
able maintenance of my wife, Lettle, I do hereby authorize her to contract. 
seU ,& dispose of such parts of the farm as she may think best to provide for 
her maintenance and the charities before referred to in item I, and deeds to 
execute & deliver therefor. 

"III. Within three months after my decease, I desire my beloved wife 
Lettle to execute her last will and testament, disposing of the entire estate In 
accordance with my wishes, well known and understood by her. Should cir- 
cumstances demand it, she shall execute other and later wills, providing for 
tne disposition of my estate, always, however, keeping In mind my beloved 
daughter, Annie Joy Halliday, and the Issue of her body. 

"IV. Should any devisee or legatee of either myself or my beloved wife in- 
stitute or cause to be Instituted any legal proceeding to set aside or thwart 
the purposes or provisions of either this will or the last will & testament of 
my wife, such devisee or legatee shall be by such action, cut ofT & deprived any 
portion of my. estate." 

[10] It was evidently the thought of this testator to give to his. 
widow a life interest, and to give her a measure of discretion, by ap- 
pointment, as to the remainder. There has been much discussion as 
to whether the right to consume or diyert and the power of appoint- 
ment were so unlimited as to give to her a fee instead of a life estate ; 
but, in the view we take, it is not important to decide this question, nor 
yet to determine whether the reference to the persons whose interests 
are to be kept in mind,^ "Annie Joy Halliday [the mother] and the is- 
sue of her body,** operates in a dispositive way or is only precatory. 
*VVe may, without deciding, assume that the grandmother did not take 
a fee, and that her power of appointment was so circumscribed that 
the estate in her hands was charged with a trust to appoint as directed, 
and so come to the interpretation of that trust. If the disposition or 
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appointment which the grandmother made by her will, as we have 
found her will to be, was within the limit of her discretion in the execu- 
tion of this trust, it is not necessary to go further. 

In determining tjje meaning- of this phrase "keeping in mind," etc.,. 
we are aided by the facts that at the time of the grandfather's death 
the mother was 32 years old, that Halliday was then her only child, 
and that his father was, to some degree, improvident and unsuccessful. 
The provision that after the mother had once made appointment by 
will she might thereafter make substituted appointments as the cir- 
cumstances might change shows that the grandfather had no hard 
and fast plan in mind. We can think of no reason why the testator 
should have wished to tie up the estate in the hands of his daughter, 
except that he either distrusted her ability or her husband's influence, 
or both, nor any reason why he should have wished it to be free from 
restriction the moment it reached Halliday rather than to be tied up 
for his life. The grandmother, who knew his wishes and who executed 
her will very soon after his, has, by her action, declared that she 
thought that she was complying with his wishes when she treated the 
children of Halliday as within the class described by him as the issue 
of the mother. Her action seems to us fully to satisfy the reasonably 
probable intent of the grandfather and to be a fair exercise of that 
discretion and judgment undoubtedly reposed in her. 

There is nothing in the language of the devise which prevents this 
conclusion. "Issue of the body" is commonly used in a less restricted 
and technical sense than "heirs of the body" (Daniel v. Whartenby, 
84 U. S. [7 Wall.]. 639, 643, 21 L. Ed. 661), and the word "issue" will 
be construed to include grandchildren unless the circumstances other- 
wise require (Adams v. Law, 58 U. S. [17 How.] 417, 421, 15 L. Ed. 
149; Jackson v. Jackson, 153 Mass. 374, 26 N. E. 1112, 11 V. R. A. 
305, 25 Am. St. Rep. 643 : Jarman on Wills, vol. 2, p. 33 ; Page on 
Wills, § 526). 

She was to "keep in mind the interests of" (among others; Halliday. 
His best interests might require — ^as the event shows — protection 
against himself. She had power to consume the estate for herself, to 
divert it to charities, and to change her once-made disposition. This 
power of change is almost meaningless, unless it refers to and reaches 
successive and variant dispositions made while "keeping in mind," 
etc., and we think necessarily indicates that she might make discretion- 
ary selection and inequality among the class of beneficiaries. Other- 
wise the grandfather might as well have made direct devise to his 
granddaughter and the issue of her body. Indeed, the very con- 
cession by all parties that the power existed for the grandmother to 
limit the mother's interest to a life estate rather than to make it a con- 
ditional fee admits the power to make more definite the application of 
the vague language of the supposed trust. No court can say that when 
she made Halliday a trustee of the legal title for his children, and there- 
fore entitled to the possession and use of the farm only in their right,, 
she was not "keeping in mind the interests of" the issue of her daugh- 
ter, within the intent of the grandfather. 

[11] This construction of the grandfather's will as supplemented by 
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the power of appointment does not, within the prohibition of the Ohio 
statute, grant any estate to any person not in being. If it leads to a 
fee in the grandmother — as we have assumed that it does not — that 
would not change the result in this case. -* 

[12] It follows that Halliday had no title to die farm which he 
could mortgage or convey to any one or which passed to his trustee in 
bankruptcy. . The precise character of the estate taken by his children 
does not now call for attention. 

[13] The life estate of the mother could be mortgaged by her, and 
did pass to her trustee and seems to be of substantial value. It must 
therefore be determined whether the mortgage, as to that estate, was 
a forbidden preference. 

The mortgage which is attacked as a preference was given to the 
bank on September 1, 1916, and was for $20,000. It covered the farm 
and was signed by Halliday and his mother. Since it affected only 
her life estate, we pass, without consideration, the claim of the bank 
that, because the mortgage was to secure money recently loaned to 
Halliday on the faith of the promise of a mortgage, the debt secured 
was not of the same class as others, and so the security could not be 
preferential, and we come to the claim of the plaintiff, as bankruptcy 
trustee for Halliday's mother, that the security was an invalid prefer- 
ence by her as against her estate in bankruptcy. We conclude that 
her debts and liabilities, on the date of the mortgage, were not such as 
to call for reasonable apprehension that she was insolvent. She had no 
liabilities, excepting as accommodation indorser upon about $50,000 
of her son's notes. Of some of these the bank had no knowledge, and 
apparently, no notice ; but we disregard that matter and take into the 
computation her entire debts. Her estate consisted of some miscella- 
neous items of about $2,000, her life estate in the farm, and an $11,000 
claim against the railroad company for the recently sold right of way 
through the farm. It may be that this $11,000 was not really owing 
wholly to her. The sale was apparently upon the theory that it was by 
the grandmother, under the powers in the grandfather's will, and it 
• was treated by all as having been practically completed before her 
death. In that event the proceeds were personal property, and passed 
to Halliday's mother under the grandmother's will. There is no rea- 
son for now excluding it from the computation of her assets. The 
evidence indicates that $18,000 was a fair estimate of the present value 
of her life estate in the farm. This should be computed as it would 
be if the fee was to be sold at judicial sale and the life estate treated 
as an incumbrance to be paid off. Treating it as worth only what it 
might sell for separately would be unfair. Her assets were thus at 
least $31,000. 

[14,15] We think it clear that upon the ultimate accounting as 
between the two estates in bankruptcy the mother's estate would be im- 
paired only to the extent of the deficiency left on the indorsed notes 
after Halliday's estate was exhausted, and that, in estimating her in- 
solvency for the purpose of determining the bank's duty of appre- 
hension, we should take into account, not her total, contingent liability, 
but only such deficiency as ought to have been feared. We find no 
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express decision to this effect^ though there is analogy to the joint and 
several liability of partners. See Jacobs v. Van Sickel [C. C] 123 
Fed. 340, 342; In re Hull (D. C.) 224 Fed. 796, 800. No doubt debts 
founded on indorsements may be proved against the indorser, but it 
does not follow that they must be taken at their face in forming a 
judgment as to the indorser 's solvency.' The method pursued by the 
trustee is to use the total of the indorsed paper in determining the 
maker's solvency, and then to use the same total again, as against the 
indorser's assets, to show her insolvency. We think this obviously 
unsound, particularly when the inquiry is not as to actual solvency, 
but only as to what future situation the creditor should reasonably 
anticipate. One who has ample property to pay his separate debts 
cannot be subject to be put into bankruptcy because he is also indorser 
for a solvent maker ; but this is the alternative to the rule we have 
stated. Halliday had been for some time carrying on an 'extensive 
creamery business. He had upon the farm a herd of valuable cattle 
and appropriate buildings and apparatus, was buying milk and cream 
in quantities, and shipping butter to other parts of the country. The 
necessity alleged by him to the bank for his increasing loans was that 
the business, was increasing so rapidly that it took larger and larger 
capital to carry it. As late as October he stated to the bank that he and 
his mother [the record says wife] had a net worth of $130,000. This 
probably was intended to include the value of the farm, but deducting 
this would leave a net worth of $80,000 or $90,000. The directors of 
the bank then made him an additional loan of $3,500. We cannot ac- 
cept the suggestion that this was made with knowledge of his insolv- 
ency and to enable him to keep the business going until the mortgage 
of September 1st should become unassailable by the lapse of four 
months' time : First, because this rests only on surmise ; and, second, 
because, when the bank, on November 16th, first received a statement 
showing the full amount of his debts and the small sum of his re- 
ceivables, it refused to honor a small overdraft, and thus precipitated 
the collapse — ^action entirely inconsistent with the surmised intent. It 
seems probable that Halliday was generally regarded as conducting a 
prosperous business, and we have no doubt tliat the bank, as late as 
October, considered him solvent. The district judge, upon a care- 
ful review of the evidence, concluded that the proof sufficiently es- 
tablished that the bank ought to have believed him to be insolvent, or 
at least had reasonable ground so to believe. We are not inclined to 
question this conclusion, but it does not go far enough to be controlling. 
In order to make the mother insolvent, it was necessary that Halliday 
should be not merely insolvent, but so badly short that his assets would 
pay only about 40 per cent, of his debts.* The controlling question, 
therefore, is whether the bank had reason to believe that Halliday was 
so badly insolvent that the deficiency coming against his mother on 

^ If his debts were $70,000 and the Indorsed paper $50,000, to bring a de- 
ndency of $30,000 on the $50,000 would require a shortage of $42,000 on the 
$70,000, indicating ability to pay only 40 per cent. If his debts were only 
$60,000, there must be a shortage of $36,000 to carry over $30,000 against the 
indorser, thus indicating the same dividend. 
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account of the paper she had indorsed would be more than $30,000. 
The court below did not consider this question in this aspect. 

[18, 17] The burden of proof is on the trustee to establish such 
reason to believe on the part of the bank (Kimmerle v. Farr [C. C. A. 
6] 189 Fed. 295, 297, 111 C. C. A. 27), and the burden of proof was 
not changed by the amendment of 1910 of the Bankruptcy Act (36 
Stat. 838), though the fact to be proved was affected (Baxter v. Ord 
f C. C. A. 6] 239 Fed. 503, 504, 152 C. C. A. 381 ; Pyle v. Texas Co., 
238 U. S. 90, 98, 35 Sup. Ct. 667, 59 L. Ed. 1215). A review of all 
the evidence compels us to think that the trustee has failed to satisfy 
this burden, and that the securities given to the bank by the mother 
on her property cannot be successfully attacked as preferences by her. 
When the present Bankruptcy Law (Comp. St. §§ 9585-9656) was 
enacted, the phrase "reasonable cause to believe," in this very connec- 
tion, had been judicially defined to mean, not mere suspicion, but "such 
knowledge of the facts as to induce a reasonable belief,", "cause for 
well-grounded belief.*^ That definition follows the phraseinto this act; 
and it has been so construed arid applied by this court. Grant v. Na- 
tional Bank. 97 U. S. 80, 81, 24 L. Ed. 971 ; Stucky v. Masonic Bank, 
108 U. S. 74, 75, 2 Sup. Ct. 219, 27 L. Ed. 640; In re Eggert (C. C. A. 
7) 102 Fed. 735, 43 C. C. A. 1 ; Carey v. Donahue (C. C. A. 6) 209 Fed. 
328, 331, 126 C. C. A. 254; Baxter v. Ord, supra. 

This conclusion disposes also of the attack made by her trustee 
upon the payment of about $10,000 made by her on September 16th. 
She devoted $10,000 of .the money received from the railroad right of 
way to retiring that amount of paper in the bank which she had in- 
dorsed for her son, and we assume that the taking up of rediscounted 
paper was equivalent to the payment of direct paper. It is true that 
this payment reduces her separate assets by the sum of $10,000, but 
it reduced by the same amount Halliday's debts to the bank and any 
possible deficiency which could come against her on her indorsement. 
The situation, therefore, as to this alleged preferential payment dif- 
fers only in degree from that of the mortgage of September 1st, and 
is covered by the same conclusion. 

Since we sustain the mortgage given to the Delaware bank to the 
extent of the mortgagor's title, it is not necessary to consider separate- 
ly the rights of the City National Bank as assignee of the mortgage. 

[18] Motions have been made to dismiss the appeals because they 
present only proceedings in bankruptcy rather than controversies, and 
therefore should have been brought to this court by petition to re- 
vise. These motions are based upon In re McMahon, 147 Fed. 684, 
77 C. C. A. 668, and Bank v. Title Co., 198 U. S. 280, 25 Sup. Ct. 693, 
49 L. Ed. 1051. All the matters involved took such shape that it was 
necessary for this court to pass upon the facts, and we think the right 
to have review by appeal is sustained by Coder v. Arts, 213 U. S. 223. 
29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008; Moody v. Century 
Bank, 239 U. S. 374, 36 Sup. Ct. Ill, 60 L. Ed. 336; Weidhom v. 
Levy, 253 U. S. 268, 40 Sup. Ct. 534, 64 L. Ed. 898; Barnes v. Pam- 
pel (C. C. A. 6) 192 Fed. 525, 528, 113 C. C. A. 81. These motions 
to dismiss are denied. 
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Upon the appeal of the children, No. 3444, the decree below, as to 
them, will be reversed, and the bill, as to them, dismissed. Upon ap- 
peal of the City National Bank, No. 3442, with reference to the 
mortgage on the farm, the decree will be reversed and modified so 
as to sustain the mortgage to the extent of the title possessed by Annie 
Joy Halliday, the mother. On the appeal of the Delaware National 
Bank, No. 3443, as to the preferential payment, the decree will be 
reversed, and the bill dismissed. 

The appellants will recover their costs upon all the appeals. The 
cases will be remanded for the entry of new decrees and further pro- 
ceedings in accordance with this opinion; 



EDWARDS MFG. 00. v. NATIONAL FIJlfiWORKS DISTRIBUTING GO. 
NATIONAL FIB&WORKS DISTRIBUTING CX>. ▼. EDWARDS BIFG. CO. 

(Circuit Court of Appeals, Sixth Circuit April 14, 1921.) 
Nos. 3445, 3446. 

1. Patents 0=»328— 4^26,308, daim 6, for toy pistol, held valid. 

Claim 6, of the Wertz patent, No. 926,308, for a toy pistol, held valid. 

2. Patents ^=s>l€8(2)— AmenAnent to meet Patent Offiee^s view as to proper 

deedgnation of parts held not ao estoppel limitation. 

where a claim for a toy pistol was amended to provide for a spring on 
the hammer, instead of the trigger, to meet the Patent Office's views as 
to the proper designation of the different parts of a pistol, the amendment 
involved no surrender of the claim as first stated, and could not he con- 
strued as an estoppel limitation, either in intent or effect. 

3. Patents ^^178 — Not to be denied equivalents* differing only in form and 

arrangement, ihough art crowded. 

Though an invention relating to toy pistols is In a crowded art, and 
cannot be given a broad range of equivalents, it should not be given such 
narrow construction as to exclude from Its protection equivalents func- 
tioning in exactly the same manner, producing the same result, and 
' differing only In form and arrangement. 

4. Patents ^=>174 — Claim not narrowly eonstnied, to extent that it introduced 

new element into the art. 

A Claim for a toy pistol, to the extent that it introduced a feeding 
spring, which was a new element in the art, should not be narrowly con- 
strued. 

5. Patents <Ss>234 — Not infringed by device of different construetlon, differ- 

ent mode of operation, and different result. 

A patent for a toy pistol is not infringed by a device disclosing a dif- 
ferent plan of construction, a different mode of operation, and a different 
specific result 

6« Patents <d=:>323-4^26,308» dalm 6, for toy pistol, held Infringed. 

Claim 6 of the Wertz patent, No. 926,308, for a toy pistol, held infringed, 
though a rigid pawl, held in place by a spring enga^g with the trigger, 
was used to operate the feeding element, Instead of a spring alone, en- 
gaging on the halnmer. 

7. Patents 4^==>328— 891,956, for toy j^tol, held not faifk-inged, if valid. 

The Clark patent. No. 991,9SB, for a toy pistol, held not Infringed, if 
valid, in view of the prior art. 

^=9For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests a Indexes 
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Cross-Appeals from the District Court of the United States for the 
Western Division of the Southern District of Ohio; John W. Peck, 

Judge. 

Suit by the National Fireworks Distributing Company against the 
Edwards Manufacturing Company. From a decree for plaintiff for 
insufficient relief, both parties appeal. Affirmed. 

Nathan Heard, of Boston, Mass. (Allen & Allen, of Cincinnati, Ohio, 
on the brief), for plaintiff. 

Wm. R. Wood, of Cincinnati, Ohio (Wm. R. Wood, of Cincinnati, 
Ohio, on the brief), 'for defendant. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The bill of complaint filed in the Dis- 
trict Court of the United States for the Southern District of Ohio, 
Western Division, charges infringement by the Edwards Manufactur- 
ing Company of claim 6 of the Wertz Patent, No. 926,308, June 29, 
1909, and of the single claim of the Clark patent, No. 991,956, May 9, 
1911. Both patents relate to toy pistol construction. The District 
Court entered a decree finding claim 6 of the Wertz patent valid and 
infringed; that the claim of the Clark patent was not infringed by 
the defendant's construction, and for that reason did not pass upon 
the validity of that patent. The defendant appealed frdm that portion 
of the decree finding claim 6 of the Wertz patent valid and infringed, 
and the plaintiff filed a cross-appeal from that portion of the decree 
finding that defendant's construction did not infringe the Clark patent. 

Claim 6 of the Wertz patent reads as follows : 

"6. A toy pistol, comprising a magazine adapted to receive an explosiye 
tape therein, a spring for guiding the tape, a trigger, a hammer on the trigger, 
and a spring on the hammer adapted to engage the tape, for feeding it in the 
path of the hammer, as the hammer is actuated preparatory to striking the 
tape." 

It is not seriously contended by the defendant that this claim of the 
Wertz patent is invalid. On the contrary, it is claimed that, in view 
of the prior art and the Patent Office proceedings preliminary to its 
issue, it is not entitled to the liberal construction of a generic inven- 
tion, dominating the broad combination of a guide spring with any 
means for feeding the ammunition tape, so as to include within the 
range of equivalents defendant's wholly different construction. 

[1] The case of Crescent Specialty Co. v. National Fireworks Dis- 
tributing Co., 219 Fed. 130, 135 C. C. A. 28, involved the validity of 
claim 6 of the Wertz patent, and the validity of the single claim of 
the Clark patent. That case, however, was an appeal from an order 
of the District Court granting a preliminary injunction against the in- 
fringement of these patents, and necessarily this court confined its in- 
vestigations to a determination of the question whether the District 
Court in granting the preliminary injunction had "exercised its dis- 
cretion upon a wholly erroneous conception of pertinent facts or law," 
and therefore did not finally determine the validity of either patent ; 
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but Upon a full consideration of the evidence in this case, this court 
now adopts, without repeating, what was said by it in the opinion in that 
case in reference to the validity of claim 6 of the Wertz patent. 

[2] It appears from the file wrapper of the Wertz patent that the 
Patent Ofl&ce, in rejecting some of the original claims, required a re- 
vision as to- terms as follows : 

"In the nomenclature of the art, the part which strikes the cap, cartridge, 
or firing pin is known as the hammer; that which is manipulated hy the 
finger, to discharge the gun or pistol, as the trigger ; the spring which actu- 
ates the hammer as the mainspring ; and the part 6', on which the cap of ful- 
minate is exploded, as the anvil." 

The applicant, in pursuance of this suggestion, amended claim 6 in 
conformity therewith, designating the part to which the feed spring 
was attached as the hammer, instead of the trigger. Appellant's con- 
struction has the separate trigger and hammer, and, in order to make 
this a vital distinction, it now contends that this amendment of the 
Wertz claim constituted an estoppel Umitation, both in intent and effect, 
and that irrespective of intent or effect of this amendment, in view of 
the prior art, the claim cannot be lawfully extended to embrace de- 
fendant's device, which discloses a different principle of construction, 
mode of operation, and specific result. 

In the form shown by Wertz the trigger and hammer are one piece, 
pivotally operating upon a fulcrum. 'The feed spring was inserted in 
a recess in the part above the fulcrum, which part of the single piece 
hammer and trigger the Patent Office insisted should be designated 
as the hammer, notwithstanding it was integral with the part below 
the fulcrum, which the Patent Office required to be designated as the 
trigger. To meet this requirement, the applicant substituted the words 
•'spring on the hammer" for the words "spring on the trigger." It is 
apparent, therefore, that this amendment of claim 6 did not involve any 
surrender whatever of the claim as first stated, but rather a mere 
change in the terms used to designate parts of the construction to con- 
form to the nomenclature of the art, and therefore cannot be construed 
as an estoppel limitation either in intent or effect. National Tube Co. 
V. Mark, 216 Fed. 507, 522, 133 C. C. A. 13; Frey v. Marvel Co., 236 
Fed. 916, 921, 922, 150 C, C. A. 178. 

[3] While undoubtedly the plaintiff's invention is in a crowded art, 
and for that reason claim 6 cannot be given a broad range of equiva- 
lents, yet certainly there is no reason for giving it such a narrow con- 
struction as to exclude from its protection equivalents functioning in 
exactly the same manner, producing the same result, and differing only 
in form and arrangement. 

It appears from the evidence of plaintiff's expert that the feature 
which differentiates the improvement covered by claim 6 of the Wertz 
patent from the prior art centers about the tape-holding and tape- feed- 
ing springs, which co-operate to control the tape and effect a uniform, 
regular feeding movement, and which also co-operate to prevent back- 
fire. It is unnecessary to review the prior patent art further than to 
say that these two elements co-operating to produce these results are 
not found therein. 
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[4] These elements constitute the main featufe of the invention. It 
is not merely a new arrangement of old parts, but introduces at least 
one new element, the feeding spring, into toy pistol construction, and 
to that extent, at least, this claim should not be narrowly construed. 

[5] If, however, as contended by counsel for appellant, defendant's 
device discloses a different plan of construction, a different mode of 
operation, and a different specific result, then it is not the equivalent of 
plaintiff's patent, and does not constitute infringement. 

[B] In the defendant's construction a rigid pawl, instead of a flat 
spring, as in Wertz, is used for feeding the tape on the anvil. One end 
of this pawl engages the trigger extension, and the other end comes 
in loose contact with the tape-holding spring in the inside upper por- 
tion of the pistol casing. This pawl is held in place by engagement 
with one end of a spring coiled On the casing fulcrum of the trigger 
member. By reason of this spring attachment this pawl, in perform- 
ing its function of feeding the tape on the anvil, presses yieldingly 
against the ammunition tape, as does the flat tape feeding spring in file 
Wertz patent. It also co-operates with the guide spring to prevent 
backfire. The fact that in defendant's construction a part of the feed- 
ing element is a rigid pawl engaging with a spring that permits it to 
press yieldingly against the tape does not distinguish it from this 
element of the Wertz patent, in which a yielding spring constitutes the 
entire element. The prmciple is the same ; it is actuated by the same 
finger pressure upon the trigger, functions in the same manner, and pro- 
duces the same result. 

Nor is it important that this coil spring and pawl which constitute 
the feeding element in the defendant's construction, and which corre- 
spond to the flat spring which constitutes the feeding element in the 
Wertz patent, engages with the trigger, instead of the hammer. In 
order to produce tihe desired result, this feeding element in either 
construction must engage with one or the other of the moving parts, 
which in turn communicates motion to it. In the Wertz patent the 
only moving part is the one-piece trigger and hammer rotating on a pivot 
or fulcrum, the ends moving in opposite directions when the force of 
the operator's finger is applied to the trigger end, and reversing this 
movement when that force is removed and the mainspring permitted 
to function. 

In Clark and in defendant's construction the trigger and hammer are 
separate parts, but, as suggested by the Patent Office, "whether formed 
together or separately, the purpose and function of the hammer and 
trigger remain the same." It is therefore obviously a mere matter of 
choice of arrangement as to which of these two moving parts shall be se- 
lected to communicate motion to the tape-feeding device. It would be 
idle to say that the fundamental function of this tape-feeding device is 
changed or altered in any respect by reason of the fact that in one 
arrangement it is attached to the hammer and in the other it is at- 
tached to the trigger. In the last analysis the real question is whether 
one device is the equivalent of the other. 

[71 The claim of the Clark patent reads literally upon claim 6 of 
the Wertz patent, except that the Clark claim in addition thereto also 
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calls for the detail of the escapement mechanism functioning to control 
the two-part trigger and hanuner operation. Both the one and the two* 
piece hammer and trigger are old in the art. Plaintiff's expert testi- 
fied that the use of one or the other is merely a matter of choice. We 
are cited to at least 11 different patents in which the trigger and ham- 
mer are of the two-piece construction, so that whatever of novelty, if 
any, there is in the Clark patent, must reside in the escapement mech- 
anism of these elements. In Adaifis, No. 350,087, when the lower part 
of the trigger is pulled rearwardly, the upper end will engage with a 
lateral projection on the hammer in such manner as to slide the ham- 
mer away from the anvil and compress the mainspring. When the trig- 
ger reaches the limit of its rearward movement, the upper end slips 
under the projection on the hammer and permits the hammer to be 
thrown forcibly against the anvil. The lower end of the projection 
on the hammer is beveled from the front to the rear. On the upper end 
of the trigger is a reverse bevel. Upon the return movement of the 
trigger, which is accomplished by finger pressure, instead of a spring, 
the beveled end of the trigger is brought into engagement with the 
corresponding bevel portion of the projection on the hammer, permitting 
the trigger to be brought back into operative engagement with this pro- 
jection. 

Qark differs from Adams, in that he uses but one bevel, which is 
located on the shoulder of the hammer. The upper end of the trigger 
comes in contact with this shoulder, so that, when the lower end of 
the trigger is pulled rearwardly, the upper end moves the hammer for- 
ward until the trigger passes under it, and the hammer is thrown 
against the anvil by the action of the mainspring. The trigger is also 
provided with a spring coiled about its pivot, which spring, when the 
trigger end is released, will cause the trigger to move backward, the 
inner side of the upper end sliding over the bevel side of the hammer 
shoulder to its original position before firing. To compensate for the 
absence of the second htvtl in Adams, the trigger in Clark is loosely 
connected upon its axis. 

Whether the loose connection of this trigger as a substitute for the 
second bevel in Adams is such an advance over the prior art as to 
amount to invention, it is not necessary at this time to decide, for the 
reason that the defendant's construction differs from both Clark and 
Adams, in that the projection on the lower end of the hammer member 
engages with the shoulder on the lower end of the trigger member. 
When the trigger is pulled rearwardly, the engaging end of the ham- 
mer moves backward with the trigger until it passes the shoulder, and 
is then raised hy a bevel on the trigger directly back of this shoulder 
to the plane of the outer surface of the shoulder itself. This permits 
the escape of the hammer member, which is then ttal)wn by the action 
of the mainspring forcibly against the anvil. ^ 

The sole function of the bevel on the trigger to the rear of the 
shoulder is to permit the escape of the hammer member to the plane 
of the outer surface of the shoulder itself. Unlike the bevels in Clark 
and Adams, it performs no duty whatever in the return of the trigger 
to operative engagement. On the contrary, the lower end of the ham- 
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mer member does not come in contact with this bevel, but, having been 
raised by it to the plane of the outer surface of the shoulder on the 
trigger, passes directly over that surface into its original position be- 
hind the shoulder and in contact with it. "* While the lower end of the 
hammer member that connects with the shoulder on the trigger is 
rounded to some extent, in order to present as little area of contact as 
possible, and thus avoid friction, yet, this end of the hammer having 
been raised to the level of the plane of the outer surface of the shoulder 
on the trigger, no bevel on the hammer member is necessary to permit 
its return, and the point of contact is the highest point of this rounded 
end. Even if this end of the hammer that engages with the trigger 
were beveled, to facilitate its return over the beveled part of the trig- 
ger to the rear of the shoulder, then we would have the double bevel 
of Adams, instead of the single bevel and loose connection of Clark. 
For the reasons above stated, the judgment of the EHstrict Court, 
finding claim 6 of the Wertz patent valid and infringed, and further 
finding that defendant's construction does not infringe the Clark pat- 
ent, is aflSrmed 



NEW YORK LIFE INS. CO. v. MASON. 

(Circuit Court of Appeals, Ninth Circuit. AprU 4, 1021.) 
No. 8523. 

1. Witnesses ^»148-43eDeflciary can testify to conversation wkli insured in 

5uit against company. 

Rev. Codes Mont. § 7891, cL 4, as amended by Laws 1918, e. 41, making 
Incompetent as witnesses parties to an action against any person or cor- 
poration as to the facts of direct transactions or oral commonlcatlons 
between the proposed witness and the deceased, does not exclude the testi- 
mony of the beneficiary under an Insurance policy. In an action to recover 
the amount of the policy, to a conyersatlon with the insured before his 
death. 

2. Witnesses ^==>192 — Statute excluding ^communications" of wMe refers only 

to confidential conrnumlcations. 

Rev. Codes Mont. $ 7892, forbidding testimony by a wife without her 
husband's consent as to any communication made by one to the other 
during the marriage, though not limited expressly to confidential com- 
munications, should be construed as applying only to such communications, 
since there Is no public policy excluding such testimony further than neces- 
sary to guard the marital relation. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Communications.] 

3. Witnesses ^=>192 — Communications by husband testified to by wife lield 

not '^confidential communications.'' 

In an action on a life Insurance policy brought by the wife of Insured, in 
which the defewip was suicide, testimony by the wife to conversations with 
her husband slisrtly before and Immediately after the shooting, showing 
that the husband was not contemplating suicide and that the shooting 
was accidental, are not "confidential communications" and were not in- 
admissible under Rev. Codes Mont. 9 7892. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Confidential Communication.] 

^issFor other cases see same topic & KBY-NUMBER In aU Key-Numbered Digests A Indexes 
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i. Insorance <d=»669 (2)— Evidence showing state of mind held admisuble to 
retmt defense of suicide. ^ , , , 

In an action on a life Insurance policy, where the defense was suiciae, 
evidence by a friend of insured as to the statements of insured showing 
absence of motive to commit suicide, and showing a reason for the pur- 
chase of the gun with which the wounds were inflicted, was admissible to 
rebut the defense. 
5. Evidence 4@=^473— Tesdmony that a person appeared ignorant of operation 
of gun held not an opinion. 

In an action on a life insurance policy, where the defense was suicide, 
testimony by a witness who had sold to insured the gun with which the . 
fatal Injury was inflicted, and who stated that insured did not know 
how to operate the pistol and related in detail the instructions he gave 
insured, that insured appeared to be wholly ignorant as to the operation 
of the gun, was not an expression of opinion, but merely an abbreviated 
way of relating the facts as he elsewhere had stated them. 

In Error to the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Action by Evelyn E. Mason against the New York Life Insurance 
Company. Judgment for plaintiflF, and defendant brings error. Af- 
firmed. 

Walsh, Nolan & Scallon, of Helena, Mont., and Fletcher Maddox, 
of Great Falls, Mont., for plaintiff in error. 

George A. Judson and H. R. Eickemeyer, both of Great Falls, 
Mont., for defendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The defendant in error, as the benefi- 
ciary of a policy of insurance on the life of her deceased husband, 
brought an action against the plaintiff in error to recover on the poli- 
cy. The defendant pleaded that the deceased had committed suicide 
before the expiration of the first two insurance years. The poficy con- 
tained the provision that in the event of self-destruction during that 
period, "whether the insured be sane or insane," the insurance should 
be equal only to the sums paid as premiums. The deceased died as the 
result of two pistol wounds from a pistol which he held in his hand. 
The defendant contended that the wounds were voluntarily inflicted. 
The plaintiff contended that they were accidental. The shooting oc- 
curred in the basement of the house in which the deceased lived with 
his wife and child. The wife and child were absent at the time. The 
plaintiff testified that on returning to the house and hearing the voice 
of her husband calling her, she went to the basement, where she found 
him lying on a bed ; that there was propped up near the head of the 
bed an envelope containing money and bills amounting to $745 ; that 
her husband rose from the bed and with her assistance walked up- 
stairs to their bedroom ; that a doctor was summoned and the deceas- 
ed was taken to a hospital, where he died a few hours later. The de- 
fendant, assuming the burden of proving its defense so pleaded, intro- 
duced in evidence the envelope above mentioned, and which had been 
theretofore put in evidence at the coroner's inquest and filed in the of • 

^=:9For other casea see same topic A KEY-NUMBKH in all Key-Numbered Digests & Indezec 
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■fice of the clerk of the District Court as a part of the official record 
of the coroner's report. The defendant also introduced in evidence 
the record of certain questions propounded to the plaintiff at the in- 
quest, and her answers thereto. This testimony related to the iden- 
tification of the envelope, the money contained therein, and certain 
statements of the deceased to the plaintiff. 

The defendant having rested, the plaintiff testified in her own be- 
half concerning statements made by the deceased to her. She testified 
that on the morning of the day in which he was shot, he had said that 
he would go down town "and get the gun and some shirts, and get the 
money that he had coming." She testified further that she had asked 
him to get the gun. Objection was interposed to evidence of oral 
communications between the husband and wife, on the ground that 
under the Montana statutes the plaintiff was forbidden to testify to 
the same by clause 4 of section 7891, as amended by the act of the 
Legislature of 1913 (Laws 1913, c. 41), and section 7892. The first 
of these statutory provisions provides : 

"The following persons cannot be witnesses: ♦ ♦ ♦ (4) Parties or as- 
signors of parties to an action or proceeding, or persons in whose behalf an 
action or proceeding is prosecuted against any person or corporation, as to 
the facts of direct transactions or oral communication between the proposed 
witness and the deceased agent, of such person or corporation, and between 
such proposed witness and any deceased officer of such corporation." 

The second provides as follows : 

**There are particular relations in which it Is the policy of the law to en- 
courage confidence and to preserve it inviolate ; therefore, a person cannot be 
examined as a witness in the following cases: (1) A husband cannot be 
examined for or against his wife, without her consent ; nor a wife for or against 
her husband without his consent; nor can either, during the marriage or 
afterward, be, without the consent of the other, examined as to any conmiunlca- 
tion made by one to the other during the marriage ; but this exception does 
not apply to a civil action or proceeding by one against the other, nor to a 
criminal action or proceeding for a crime committed by one against the other." 

[ 1 ] We agree with the court below that the statute first mentioned 
had no application to the case. The witness -was not asked to detail 
transactions or oral communications that she had had with a deceased 
party to the action or with the deceased agent of such person or cor- 
poration, or deceased officer of such corporation. As to section 7892, 
the court below ruled that inasmuch as the defendant had, by proving 
a portion of the coroner's record, introduced some testimony as to 
what had taken place between the plaintiff and the deceased, it had 
waived its right to invoke the statute. Thereupon the plaintiff testi- 
fied that she had asked her husband to get the gun because some one 
had broken in the back door, and some one was around the house that 
night, and that he had promised to get it. Subject to the same objec- 
tion, the plaintiff testified that her husband told her, after he was shot, 
that he had sold his miningf stock in consequence of their intention to 
buy a house nearer to town. She further testified ; 

"He told me, *I bought that gun, and it shot me twice,' and he told me not 
to touch it; that it shot repeatedly; that it might shoot me. He told me he 
did not mean to shoot himself, and said, 'Why would an accident happen like 
this?' and said that he did not think he was shot seriously." 
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There were other similar statements detailed by the witness. The 
ruling of the court in admitting that testimony over the said objections 
advanced thereto is assigned as error. 

[2] The statute of Montana, section 7892, has not been construed 
by any decision of the Supreme Court of that state. The defendant 
directs attention to the fact that the statute differs from that of sever- 
al of the states in that the inhibition is not limited expressly to confi- 
dential communications, but" extends to all communications between 
husband and wife. That difference, however, is not believed to be 
material." In 4 Wigmore on Evidence, p. 3263, it is said: 

**In many jurisdictions this fundamental element of confidence Is not ex- 
pressly named in the statutory enactment ; it privileges 'any communication/ 
Some courts, however, have construed this phrase in the spirit of the correct 
principle, and have implied a limitation to confidential communications. 
Others have literally applied the words of the statute, which Is thus allowed 
to create an intolerable anomaly in the law of privileged communications. 
No Justification for such an extension of the privilege has ever been attempted, 
and it must be supposed that this broad statutory phrasing originated in inad- 
vertence. It is proper enough to maintain (as already noticed) that all 
marital communications should be presumed to be confidential until the con- 
trary appears ; but if the contrary appears, there is no reason for recognizing 
the privilege.** 

In 40 Cyc. 2:^, it is said : 

*The rule under discussion excludes only testimony as to confidential 
matters, and leaves the witness competent to testify as to any matters as 
to whicdi his or her knowledge is not acquired through the confidence of 
the marital relation, and the disclosure of which by the witness in- 
volves no breach of marital confidence, although such matters relate to the 
transactions of his or her spouse." 

We have examined a large number of cases in which the reasonable 
and just doctrine so expressed has been applied to statutes identical 
with that of Montana, and we find that the weight of authority sus- 
tains that view of the meaning of such a statute. In Sexton v. Sex- 
ton, 129 Iowa, 487, 105 N. W. 314, 2 L. R. A. (N. S.) 708, construing 
a similar statute, the court said: 

"There can be no reason arising out of public policy, or otherwise, requiring 
that every word spoken between husband and wife shall be privileged, ir- 
respective of the presence In which spoken or the subject or occasion thereof. 
And, within our observation, no court has ever gone so far as to so hold. The 
spirit of the rule as enforced at common law, and, within our understanding, 
the meaning to be gathered from the statute, is that the privilege shaU be 
construed to embrace only the knowledge which the husband or wife obtains 
from the other, which, but for the marriage relation and the confidence grow- 
ing out of it, would not have been communicated, or which is of such nature 
or character as that, to repeat the same, would tend to unduly embarrass or 
disturb the parties- in their marital relations. It is the marital communication, 
then, that is sou^t to be protected, and this is so because there can be no 
purpose of public policy to interfere, except to guard and foster the marital 
relation." 

Other cases in point are Sackman v. Thomas, 24 Wash. 660, 64 Pac. 
819; Van Alstine's Estate, 26 Utah, 193, 72 Pac. 942; Graves v. 
Graves, 70 Ark. 541, 69 S. W. 544; State v. Snyder, 84 Wash. 485, 
147 Pac. 38; Ward v. Oliver, 129 Mich. 300, 88 N. W. 631; State 
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V. Pearce, 87 Kan, 457, 124 Pac 814; Moseley v. Eakin, 15 Rich (S. 
C.) 324, 339; Macon Ry. Co. v. Mlason, 123 Ga. 773, 51 S. E. 569; 
Stanley v. Stanley, 112 Ind. 143, 14 N. E. 261. 

[3] The testimony which the plaintiff gave as to communications 
from her husband were not, within the meaning of the statutes, con- 
fidential disclosures or communications, the publication of which 
wo.uld betray conjugal confidence and trust or tend to produce family 
discord. Clements v. Marston, 52 N.H; 38; Parkhurst v. Berdell, 
110 N. Y. 386, 18 N. E. 123, 6 Am. St. Rep. 384; Greenlee v. Kansas 
City Casualty Co., 192 Mo. App. 303, 182 S. W. 138. The view which 
we have taken of the construction of the statute renders it unneces- 
sary to discuss the question of waiver or estoppel, upon which the 
court below admitted the testimony. 

[4] The witness Frederickson, a friend of the plaintiff and the de- 
ceased, testified that a few days prior to his death the deceased said 
^'he was going to sell his stocks he had and was going to buy city propn 
erty with his money from now on. * * * He said he might sell 
the old home and build a home closer on account of his wife didn't 
watit to stay out there alone. It was too far out." He testified fur- 
ther that he had heard the plaintiff say to the deceased, "George, you 
will have to get me a gun if you want me to stay out at that house," 
and that the deceased had said to the witness that 1|^ would have to 
have a gun because his wife did not like to stay in thPnouse alone un- 
less she had a gun. Objection was made to this testimony as imma- 
terial, irrelevant, and also as self-serving. The testimony was offered 
for the purpose of showing absence of motive to commit suicide. 
"Where the defense is that the insured committed suicide, any legal 
evidence is admissible which tends to throw light on the circumstances 
and causes of the insured's death, such as evidence as to the condition 
or state of mind of the insured before his death." 25 Cyc. 940 ; Shar- 
land v. Washington Life Ins. Co., 101 Fed. 206, 41 C. C. A. 307. The 
defendant had introduced testimony tending to show that the death of 
the deceased was suicidal, that on the day of his death he had collect- 
ed a considerable sum of money, and had bought a pistol. In rebut- 
ta^l of the inference deducible from that testimony, it was competent 
for the plaintiff to introduce evidence tending to show that very short- 
ly before his death the deceased had no intention to commit suicide. 
Messersmith v. Knights of Pythias, 31 N. D. 163, 153 N. W. 989. In 
Fidelity Mlut. Life Assn. v. Miller, 92 Fed. 63, 34 C. C. A. 211, it was 
held that a letter written by the insured to his wife a day before his 
death was properly admitted to rebut evidence which tended to show 
that he was contemplating suicide. 

[5] The witness who sold the pistol to the deceased was asked by 
plaintiff's counsel whether or not the deceased "appeared to be. wholly 
ignorant as to the operation of the gim which you showed him," to 
which the witness said : "I should say so, yes." The testimony was 
objected to as incompetent. It is now contended that it was reversible 
error thus to admit evidence of the opinion of the witness. The wit- 
ness had already testified that the deceased did not know how to op- 
erate the pistol, and added; "I showed him all I knew about it" On 
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cross-examination he related in detail the instructions he gave, the 
loading;, the filling of the magazine, the cocking of the hammer, the 
operation of the safety device, and the manner of holding and shoot- 
ing the pistol. It is not strictly accurate to say that in stating that the 
deceased appeared to be wholly ignorant of the operation of the gun 
the witness was but expressing an opinion. What the witness said was 
but an abbreviated way of relating the facts as he elsewhere stated 
them, and we think it was clearly admissible. See State v. Cooley, 19 
N. M. 91, 140 Pac. 1111-1117, 52 L. R. A. (N. S.) 230, and cases 
there cited. 

The judgment is affirmed. 



IGNATIUS V. FARMERS' STATE BANK OF HAVRE, MONT. 

(Circalt Court of Appeals, Ninth arcnit. April 4, 1921.) 

No. 3480. 

L Bankniptcy ^=»185*-TruBtee takeg right of creditors and may avoid a 
fraadulenA eoDveyanee. 

Under Bankruptcy Aet« 9 47a, subd. 2, as amended hy Act June 25, 1910, 
S 8 (Gomp. St. 9 0631), and In view of sections 70a and 70e (section 
0654), a trustee in bankmptcy is deemed vested with all the rights 
and powers of a creditor holding an nnsatlsfled execution, and may 
avoid any transfer fraudulent as to creditors which a creditor might 
have avoided, had bankruptcy not intervened. 
2. BankrupiQr 4&:=>304— Whether chattel mortgage, attacked by trustee in 
Imnkruptcy, was In fraud of creditors, for the Jury. 

In an action by a trustee in bankruptcy to set aside chattel mortgages 
given by the bankrupt, the question whether the mortgages were, under 
Rev. CJodes Mont. 9 5758, as amended by Laws 1013, c. 86, and sections 
6127, 6130, in fraud of creditors, being intended to hinder and delay them, 
heldf under the evidence, which was conflicting, for the jury. 

In Error to the District Court of the United States for the District 
of Montana ; George M. Bourquin, Judge. 

Action by W. L. Ignatius, as trustee of the estate of J. R. Crites, 
bankrupt, against the Farmers' State Bank of Havre, Mont. Judg- 
ment for defendant, and plaintiff brings error. Reversed, with direc- 
tion to grant new trial. 

Freeman & Thelen and G. S. Frary, all of Great Falls, Mont, for 
plaintiff in error. 

Victor R. Griggs and Arthur F. Laniey, both of Havre, Mont., and 
James E. Colston and L. S. Hamm, both of San Francisco, Cal., for 
defendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. This action was brought in the lower 
court by W. L. Ignatius, as trustee of the estate of J. R. Crites, bank- 
rupt, as plaintiff, against the Farmers' State Bank of Havre, Mont., 
as defendant The action arises out of the liquidation of the estate of 

^s>For other cases see same topic ft KBY-NUMBER in all Key-Numbered Digests A Indexes 
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the bankrupt, J. R. Crites, and is for a decree declaring certain mort* 
gages null and void and for the specific recovery of the sum of $16,- 
000 from the defendant bank. 

The action involves the question of the validity of three certain 
chattel mortgages given by the bankrupt, J. R. Crites, to the defend- 
ant, Farmers' State Bank, under date of October 11, 1917, for an in- 
debtedness amounting lo the sum of $22,837. These three chattel 
mortgages covered all of the property of the bankrupt, and it is the 
contention of the plaintiff in error, and as alleged in the complaint, 
that the three chattel mortgages are and were null and void, so far as 
the creditors of the bankrupt, Crites, are concerned, by reason of the 
fact that they were given to hinder, delay, and defraud the creditors 
of the said bankrupt. 

Prior to the execution of the mortgages in question, the bankrupt 
and defendant bank had been operating under a certain business ar- 
rangement having the earmarks of a joint adventure. Plaintiff in error 
alleged that the defendant bank knew at the time of the execution of the 
chattel mortgages that the bankrupt was indebted to other creditors, 
and that the bank knew or had reasonable cause to believe that the bank- 
rupt was insolvent, and that his property or the property of his busi- 
ness at a fair valuation was not sufficient to pay his indebtedness in 
full ; that the chattel mortgages were excuted by the bankrupt, Crites, 
at the solicitation of the defendant bank, with the suggestion and in- 
ducement to the bankrupt that it would prevent other creditors of the 
bankrupt from collecting their debts by an action at law ; that the said 
chattel mortgages were accepted by the Farmers' State Bank with the 
fraudulent intention to hinder, delay, and defraud the other creditors 
of the bankrupt; and that the purpose of the bankrupt and defendant 
bank in executing and accepting the chattel mortgages was to hinder, 
delay, and defraud the other creditors of the bankrupt, by preventing 
the creditors from collecting their claims by an action at law, and said 
transfers were in fraud of the creditors of the bankrupt, Crites, and 
in violation of the bankruptcy laws of the United States (Comp. St. 
§§ 9585-9656), and of the laws of the state of Montana, and espe- 
cially sections Nos. 5757 to 5773, inclusive. 

Defendant filed its answer, denying the above, and alleging that the 
chattel mortgages were executed to secure an indebtedness of $22,825. 
Plaintiff filed his reply, denying the allegations in general of defend- 
ant's answer, and, upon the trial of the action before a jury, evidence, 
both oral and written, was introduced by both plaintiff and defendant. 
Upon the close of the case, defendant moved the court to direct the 
jury to return a verdict for defendant on the ground of failure of 
proof, and the court ordered that said motion be granted, and direct- 
ed the clerk to enter such verdict, to which plaintiff took exception. 
The mortgaged property was sold under the mortgage and purchased 
by the defendant. It is not charged that there was any irregularity in 
such proceedings. 

[1] Section 47a, subdivision 2, of the Bankruptcy Act, as amended 
June 25, 1910 (36 Stat. 838-840, § 8; Comp. St. § 9631), provides: 
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*• * • • And snch trustees, as to all property In the custody or coming 
into the custody of the bankruptcy court, shall be deemed vested with all the 
rights, remedies, and powers of a creditor holding a lien by legal or equitable 
proceedings thereon; and also, as to all property not In the custody of the 
bankruptcy court, shall be deemed vested with all the rights, remedies, and 
powers of a judgment creditor holding an execution duly returned unsatisfied." 

The Supreme G)urt of Missouri, commenting on this provision of 
the Bankruptcy Act, in Riggs v. Price, 277 Mo. 333, 344, 210 S. W. 
420-423, said: 

"This provision must be construed together with these portions ot sections 
70a and 70e of the act (In re Hammond [D. C] 188 Fed. 1020), which further 
emphasizes the vesting of the title of the bankrupt's property in the trustee, 
and expressly Includes property transferred by him in fraud of his creditors, 
and authorizes the trustee to institute actions to avoid any of such transfers 
which any creditor might have avoided by a suit in a bankruptcy court, or in 
a state court, which would have jurisdiction if bankruptcy had not intervened 
(Parker v. Sherman [D. O.] 195 Fed. 648, 28 Am. Bankr. Hep. 379). The trus- 
tee is thus subrogated to the rights of the creditors, and the limitation as to 
his right of action is that prescribed by the state law as to proceedings to 
set aside fraudulent conveyances, and not to the four months of the Bankruptcy 
Act Baldwin v. Kingston (U. S. Dist Ct. N. J.) 40 Am. Bankr. Rep. 641, 
247 Fed. 163; Manders v. Wilson (D. C.) 230 Fed. 53G; Holbrook v. Inter. Tr. 
Co., 220 Mass. 150, 107 N. E. 665; Bllck v. Nimmo, 121 Md. 139, 88 Atl. 116; 
Hobbs V. Frazier, 61 Fla. 611, 55 South. 848; Newcomb v. Blmer (D. O.) 199 
Fed. 529; Hall v. Glenn (D. G.) 39 Am. Bankr. Rep. 54, 247 Fed. 997; Mc^ 
Kenna y. Simpson, 129 U. S. 506, 9 Sup. Gt. 365, 32 L. Ed. 771." 

[2] Turning to the law of the state of Montana on this subject, we 
find it provides, in section 5758 of the Civil Code of that state, as 
amended in 1913 (Laws 1913, c. 86), that : 

"Any interest in personal property which is capable of being transferred 
may be mort^i^aged. 

"A mortgage of personal property must be signed by the mortgagor, and 
be acknowledged by the mortgagor before some oflScer qualified to take ac- 
knowledgments ; and every such mortgage must have attached thereto the 
affidavit of the mortgagee, his agent, attorney, or other representative, that 
the same is made In good faith to secure the amount named therein, and 
without any design to hinder, delay or defraud creditors; and where there 
are two or more mortgagees named in a mortgage, whether copartners or 
otherwise, any one of said mortgagees may make such affidavit on behalf of all 
the mortgagees named therein. No further proof or formality of the execution 
of said mortgage is required to admit it to be filed." 

Section 6127 of the same Code of 1907 provides: 

"Every transfer of property, or charge thereon made, every obligation in- 
curred, every Judicial proceeding taken, and every act performed, with intent 
to delay to defraud any creditor, or other person, of his demands, is void 
against all creditors of the debtor and their representatives or successors in 
interest, and against any person upon whom the estate of the debtor devolves 
in trust for the benefit of others than the debtor." 

Section 6130 of the same Code of 1907 provides : 

"In all cases arising under section 4688 (1650), or under the provisions of 
this title, except as. otherwise provided in section 6128 (4491), the question 
of fraudulent intent is one of fact and not of law ; nor can any transfer or 
charge be adjudged fraudulent solely on the ground that it was not made for 
a valuable consideration." 
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Was there any evidence tending to show that the transfer of the 
title of the property described in the three mortgages in suit was with 
the intent to delay or defraud the creditors of the mortgagor? The 
mortgages covered all the property of Crites, the m6rtgagor, and 
there was evidence tending to show that he was insolvent at that time 
and that the officers of the bank, the mortgagee, knew that fact. 

J; R. Crites, the mortgagor, testified that he was in the autcmiobile 
business at Havre, Mont., in 1917; that — 

''along in September that year the business was showing np pretty poor, not 
very good; outside of the bank I had creditors who wanted their money 
coming in every day, almost every day, some salesman or some collector; 
I stalled them off, couldn't pay them ; I didn't have any money ; the banlc had 
quit financing the business ; they wouldn't give me any money ; they said they 
didn't have any money; wouldn't give me any money; I had ali the money 
I was going to get on that deal; they wouldn't furnish me any money; not 
during the audit, they wouldn't furnish me any money. After the audit was 
over, I told them at the bank that my creditors were bothering me, that I 
would have to do something about it, and they said, 'Stall them along the 
best I could.' That was before I signed any mortgages. And I stalled them 
as much as I could staU them. 

"As to how I came to sign this note and mortgage for $22,825 on or about 
the 11th day of October, 1917, they said they would have to have the mortgage 
fixed up and we would sign it. I went there. • ♦ • i signed the mortgage 
In the bank. * * * I was there and Blair [the president of the bank] was 
there, and Mr. McBrayne [the cashier of the bank] was there. I told them 
that other creditors would Jump in and raise a fuss about that ; they wanted 
their money. 'Well,' he says, *they can't get everything ; we have this mort- 
gage ; I would like to see them get anything, when we have the mortgage here.' 
I didn't like to sign the mortgage, because it was too strong, and that Is why 
I got a second agreement, that I wouldn't be kicked out of there in the next 
day or so; that's all. ♦ • • At the time I executed that mortgage my 
purpose was to get along until the first of the year, and then pay these bills 
up, and not have anybody jump on me and put me out of business before the 
first of the year; and, as I understand it, that was the idea of having me 
give a mortgage, and after the first of the year the understanding was they 
would pay it up ; they would have more money to pay these claims, or satis^ 
them in some way, satisfy these creditors. My purpose at that time In giving 
this mortgage was certainly to hinder the balance of my creditors from jump- 
ing in. I didn't want to pay anything then. Uiwn that occasion Mr. Blair 
said, if anybody came in and wanted to attach the property, they would have 
to pay that mortgage off first, and then, he said, we would go across the 
street and start another garage." 

J. J. Blair, the president of the defendant bank, testified: 

"I did have a conversation with Mr. Crites relative to what other creditors 
he owed, at the time we were considering renewal of the mortgage in October, 
and he stated that all he wanted was a chance ; that he had some other small 
creditors, but he had made arrangements with them to pay them so much a 
month, and if we could carry him over he would have no trouble with them ; 
and I made the arrangement with Mr. Crites for the giving of the $22,825 
note and the three chattel mortgages given to secure that note. During those 
negotiations Mr. Crites did not at any time grive me a list of his creditors, nor 
did he ever tell me that they were threatening to sue him, any of them. I did 
not know at that time, or prior to that time, that any of his creditors were 
threatening to bring legal proceedings ; as a matter of fact, he said they were 
not. I absolutely did not tell him that if he would give me these mortgages 
I would advance him some money about the first of the year to take up his 
other debts. X did not tell him that if I got these chattel mortgages I would 
like to see any other creditor get anything, or words to that effect" 
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This testimony is conflicting, and we think it presented a question of 
fact that should have been submitted to the jury. 
Judgment reversed, with direction to grant a new trial. 



J. N. PHARR & SONS, limited, v. C. D. K£NN¥ CO. 

(Circuit Court of Appeals, Fifth Circuit. March 19, 1921.) 
No. 3630. 

1. Sales <S=»411— Petition held to allege suflQcieiitly a putting of the setter In 

default. 

In a buyer's action for the seller's breach of a contract for the sale of 
sugar to be delivered In November, 1919, a petition alleging that the 
seller breached the contract, and refused, notwithstanding repeated de- 
mands, to fulfill the contract by shipping the sugar, and that the buyer 
timely and seasonably made demand during November, 1919, and again 
during December, on the seller, for the fulfillment of its part of the con- 
tract, but without avail, sufficiently alleged a putting in default. 

2. Sales €=»182(1) — ^Whether weather conditions and greenness of sugar cane 

were causes of seller^s refusal to deliver sugar held for the jury. 

Though weather conditions delayed the manufacture of sugar by a 
seller, yet, where it manufactured enough sugar to fill all of its contracts, 
it was a question for the jury whether the greenness of the cane and the 
weather conditions were the cause of its refusal to deliver sugar under a 
contract of sale ccmtingent on causes beyond the seller's control, in view 
of an advance in price. 

3. Sales <&=»e8-— Gontmet of sale eontingent on causes l»eyond sellei'a eon- 

trot held to include sugar manufactured from purefaaaed eane. 

Under contracts for the sale of sugar by a grower of sugar cane and * 
manufacturer of sugar, contingent on causes beyond its control, though 
it may not have been compelled to buy cane from other parties in order to 
flU the contract, where it did so, and it was its uniform custom to do so, 
tne contracts included sugar manufactured from cane so purchased. 

4. Evidence ^=^461 (3)— Intention of seller of sugar by written eontraet to 

contract only for sugar manufactured from its own cane not inroven. 

Under a written contract for the sale of sugar by a grower of sugar 
cane and manufacturer of sugar, contingent on causes beyond its control, 
evidence, would not have been admissible of anything said, when the c(hi- 
tract was negotiated, as to the manufacturer's intention to contract only 
for the future delivery of sugar manufactured from cane grown on its 
own plantations. 

5. Sales <^=»411— Petition in buyer^s action held not to lin^t buyer's rights to 

sugar manufactured in partieular parish. 

Where contracts for the sale of sugar by a manufacturer did not refer 
to the place of manufacture, but were contingent on causes beyond the 
manufacturer's control, an allegation in the petition in the buyer's, ac- 
tion for the manufacturer's breach that the manufacturer's place ofl 
business and domicUe were in a particular parish was not equivalent to 
an allegation that the contracts applied only to sugar manufactured in 
that parish, where the contracts were pleaded and made a part of the 
petition by reference. 

6. Sales ^=420— Measure of damages fw breach of contract of sale properly 

left to Jury, notwithstanding profit fixed by Food Administration. 

In an action against a seller for breach of a contract for the sale of 
sugar purchased for resale, though the United States Food Administration 
had fixed a margin of profit on resales, and the buyer was abiding by 

Cs»For otber cases see same topic & KEY-NUMBER in all Key-Numbered Digests « Indexes 
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such Rcale of profits, the court properly left the measure of damages to 
the jury, under Instructions that they might consider the profit fixed by 
the Food Administration, instead of charging that the measure of dam- 
ages was limited to the profit so fixed. • 
7. War ^=^4 — ^Food Administration eouid not afbitrarily fix future aeXBing 
price of sugar. 

The United Wtates Food Administration could not, under the act of Con- 
gross (Comp. St. 1018, Comp. St. Ann. Supp. 1919, §S 3115^fce-3115%kk, 
3H5%?-3115^^r) creating it, arbitrarily fix a price at which future sales 
of sugar should be made. 

In Error to the District Court of the United States for the New Or- 
leans Division of the Eastern District of Louisiana; Rufus E. Foster, 
Judge. 

Action by the C. D. Kenny Company against J. N. Pharr & Sons, 
Limited. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 

R. E. Milling, of New Orleans, La. (Milling, Godchaux, Saal & Mill- 
ing, of New Orleans, La., on the brief), for plaintiff in error. 

W. J. Waguespack, Herbert W. Waguespack, and J. P. Baldwin, all 
of New Orleans, La., for defendant in error. 

Before WALKER, BRYAN, and KING, Circuit judges. 

BRYAN, Circuit Judge. October 3, 1919, the parties to this suit 
executed the following memorandum contract : 

"Bought of J. N. Pharr & Sons, Ltd., Berwick, La., for the O. D. Kenny CJo., 
.Baltimore, Md., 1,000 barrels of La. plantation granulated sngar at 12c. net 
per pound, f. o. b. cars at factory. Shipment as soon as iwssible during No- 
vember, 1919. All shipments to be made — S/D attached to B/L payable on 
arrival of goods at destination. 

"This purchase to be Invoiced and paid for at contract price. No allow- 
ances will be made for declines in market. 

"This contract contingent upon strikes, accidents^ fire, or other causes be- 
yond seUer's control." 

October 6, 1919, they entered into another contract similar in all re- 
spects, except that it provided for the purchase and sale of 300 barrels 
of sugar at the price of 11.76 cents per pound. 

Defendant in error (herein called plaintiff), alleging that plaintiff 
in error (herein called defendant) refused to sell and deliver the sugar 
contracted for, sued to recover damages. Defendant first filed an ex- 
ception of no right or cause of action, which was overruled, and then 
pleaded tliat at the times the contracts were entered into it was known 
to the parties that the sugar was not in existence, but would have to 
be manufacured, and that weather conditions became such that the 
cane did not mature early enough for the sugar to be manufactured as 
agreed, and thereupon averred that these weather conditions consti- 
tuted a cause beyond the defendant's control within the meaning of the 
contracts, and also that before deliveries became due the United States 
Food Administration fixed the price of sugar at 18 cents per pound. 

Defendant owned and operated two sugar factories, and manufac- 
tured 3,781 barrels of sugar in November, and 6,236 barrels of sugar 

^=>For other caaes see same topic & KET-NUMBER in all Key-Numbered Digests ft Indexes 
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in December, of 1919. In September it had contracted to sell 2,200 
barrels of sugar to parties other than the plaintiff. November 8, 1919, 
the Food Administration fixed a maximum price of 18 cents per pound 
for sugar for the season of 1919. November 14, 1919, defendant no- 
tified the plaintiff that it desired to be relieved of its obligation to fur- 
nish sugar, and also stated that, on account of the greenness of the 
cane and excessive moisture, defendant had been unable to start its 
factory, and asserted that it was excused from doing so by reason of 
the action of the Food Administration, and during the same day offered 
to sell to defendant at the price fixed by the government 10,000 barrels 
of sugar, to be delivered as purchased during the months of Novem- 
ber and December, upon condition that the contracts be canceled. 
Plaintiff declined to accept these offers of defendant. 

There was evidence that the Food Administration allowed whole- 
salers to make a profit of one cent per pound, and retailers to make a 
profit of two cents per pound, on sugar during these months of No- 
vember and December. There was also evidence that the plaintiff had 
84 stores at which it sold sugar, and that it was abiding by the scale of 
profits approved by the Food Administration, and that plaintiff was 
able to procure only about half of the quantity of sugar it needed to 
supply its customers. Defendant's secretary and treasurer gave as one 
of the reasons for failure to deliver the sugar that he thought the pro- 
ducer, and not the middleman, whether wholesaler or retailer, should 
have the benefit of the advance in price, especially in view of the limi- 
tation by the Food Administration of profit to the middlemen of one 
and two cents per pound, and further testified that he was willing for 
plaintiff to have the entire output of the sugar manufactured by de- 
fendant, if by doing that plaintiff would surrender its contracts and 
claims thereunder. 

The court charged the jury that, if defendant was prevented from 
manufacturing sugar by weather conditions, or the unripe condition of 
the cane, or the shortness of the sugar crop, it would be excused from 
making delivery ; that it was the duty of the plaintiff to minimize the 
damages as much as possible by buying other sugar to take the place of 
that contracted for ; and also that the government, through the Food 
Administration, had fixed the margin of profit for dealers as already 
stated, and instructed them to consider this fact in arriving at the meas- 
ure of damages. It was shown by the evidence that a barrel of sugar 
contains 350 pounds or more, from' which it is apparent that, if plain- 
tiff had recovered the difference between the contract price and that 
fixed by the Food Administration, the damages would have been at 
least $27,552. Plaintiff recovered a verdict of $18,200. 

[1] The exception of no right or cause of action was based upon the 
supposed failiu-e of the petition to allege a putting in default. The al- 
legations are that defendant **breached the said contract, and refused, 
notwithstanding repeated demands on the part of petitioner, to fulfill 
its part of said contract, by shipping said sugar," and that plaintiff "did 
timely and seasonably make demands during the month of November, 
1919, and again during the month of December, 1919, upon the said de- 
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f endant, * * * for the fulfillment of its part of the said contracts, 
but all without avail." These allegations of the petition make it clear 
that no error was committed in overruling the exception. 

[2] Defendant moved for a directed verdict in its favor. The 
grounds of the motion were in substance the same as the affirmative de- 
fenses pleaded, of causes beyond defendant's control and the action of 
the Food Administration. While it might have been true that weather 
conditions delayed the manufacture of sugar and rendered the yield 
less than it would have been, yet the fact remains that the defendant 
during the month of November manufactured enough sugar to fill its 
November contracts with plaintiflf and all its other customers. Besides, 
it is quite apparent from the evidence that it was with great hesitation 
and reluctance that defendant requested plaintiff to cancel the contracts. 
It was for the jury to decide whether the greenness of the cane and 
weather conditions were the causes which influenced the action taken by 
defendant, in view of the advance in price of sugar and the fact that 
enough of it was manufactured to fill the contracts. 

At the time the contracts were entered into the Food Administration 
had not undertaken to control the price of the sugar crop of 1919, and 
when this was done no attempt was made to cancel the contracts al- 
ready made, if indeed, that was within tha power of the Food Admin- 
istration. It is not necessary to decide whether it was or not, or wheth- 
er the recent decision by the Supreme Court in United States v. L. Co- 
hen Grocery Co., delivered February 28, 1921, 255 U. S. , 41 Sup. 

Ct. 298, 65 L. Ed. , has any effect upon civil suits. 

[3, 4] It is further contended that the contracts only contemplated 
the sale of sugar manufactured from cane grown by defendant. It 
may be, as stated by the District Judge, that defendant was not com- 
pelled imder its contracts to buy cane and manufacture sugar out of 
it ; but the evidence shows it did so, and that it was its uniform cus- 
tom to do so. The terms of the contracts are broad enough to in- 
clude all sugar manufactured by defendant, and it is difficult to see how 
they could be modified or varied by defendant's intention only to con- 
tract for future delivery of sugar manufactured from cane grown 
upon its plantations. The broker who negotiated the contracts denied 
tliat anything was said upon this subject, and if there had been it would 
not be admissible as evidence. 

[5] It is assigned as error that the court admitted evidence as to tlie 
quantity of sugar manufactured at one of defendant's factories out- 
side of St. Mary's parish during the month of November. It is insisted 
that defendant did not manufacture enough sugar at its factory within 
St. Mary's parish during November to fulfill its contracts for that 
month. This assignment is not based upon anything in the contracts 
themselves, but solely upon the contention that plaintiff in its petition 
only alleged that it was entitled to the sugar manufactured in St. Mary's 
Parish. We do not so construe the petition. It is true that it alleges 
defendant's place of business and domicile were in St. Mary's parish, 
but the contracts are pleaded in other paragraphs, and made a part of 
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the petition by reference. It is therefore wholly immaterial at which 
factory the sugar was manufactured. 

[6, /] It is also urged that the damages are excessive, upon the the- 
or>' that, if defendant had delivered the sugar, plaintiff would only have 
been able to realize a profit of one cent or two cents per pound, de- 
pending upon whether it sold the sugar at wholesale or at retail. The 
amount of damages was properly left to the jury, and there is nothing 
in the instructions which could possibly , have harmed the defendant. 
The Food Administration could not, under the provisions of the act of 
Confess (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 31151^6- 
Sllfl/skk, ailSVsWUSVsr) which created it, arbitrarily fix the price at 
which future sales should be made. That remained a question finally to 
be determined by a jury, as it was in this case, under instructions that 
appear to be entirely correct. 

Defendant produced enough sugar to fulfill its contracts. There 
were not sufficient weather or other conditions beyond defendant's 
control to prevent fulfillment, and there was no action of the Food Ad- 
ministration which operated to relieve defendant of its obligations. 

The assignments of error are very numerous, but they only raise |p 
various ways the questions which have been considered, and no error 
prejudicial to tfie defendant is made to appear by any of them. 

The judgment is affirmed. 



WIGGINS T. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. February 9. 1921.) 

No. 160. 

1. Criminal law ^»409 — ^AAnission sufficient proof of ownership. 

In a prosecution under National Prohibition Act Ckit. 28, 1919, tit 2, f 
21, for maintaining a nuisance by keeping a place. where liquors were kept 
and sold, the voluntary admission of defendant to the officers making the 
arrest that he was proprietor of the place and owner of the liquors held 
sufficient proof of such fact 

2. Criminal law <e=»693 — ^Legality of method of obtaining evidence not open to 

inquiry at triaL 

A collateral inquiry into the mode by which evidence ofiTered has been 
obtained will not be allowed, when the question is raised for the first time 
at the trial. 
S. Intoxicating liquors <e=»143 — ^Proof of knowledge of sale not neoessary to 
SDstain conviction for maintaining nuisance. 

Where there was sufficient evidonce to sustain a finding that a defend- 
ant maintained a nuisance in violation of the National Prohibition Act, 
by keeping intoxicating liquors in his saloon for sale, it was not neces- 
sary to prove that he had knowledge of any actual sale. 

In Error to the District Court of the United States for the South- 
em District of New York. 

Criminal prosecution by the United States against Albert H. Wig- 
gins. Judgment of conviction, and defendant brings error. Affirmed. 

^=9For other cases see same topic ft KBY-KUMBGR in all Key-Numbered Digests 4k lodezf*- 
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The plaintiff in error was the defendant below and Is hereinafter referred 
to as the defendant. An Information was filed against the defendant by the 
United States attorney which charged that on the 4th and 5th days of March, 
1920, in the Southern district of New York, the defendant unlawfully, will- 
fully, and knowingly maintained a common nuisance at a place particularly 
described in New York City where Intoxicating liquor, to wit, whisky, brandy, 
gin, and wine, containing more than one-half of 1 per cent, of alcohol by 
volume, and lit for use for beverage purposes, was sold, kept, and bartered, in 
violation of title 2 of the National Prohibition Act, being the Act of October 
28, 1919 (41 Stat. 307). The jury returned a verdict of guilty on June 8, 
1920, and the defendant was sentenced to imprisonment for 60 days in the 
New York City prison and to pay a fine of $100. 

The government's evidence showed that on March 5, 1920, certain police 
officers attacned to the Special Service Division of the New York Police De- 
partment entered, without a search warrant, a saloon and restaurant in New 
York City having on the outside the sign **Wiggins Hotel." The officer who 
first entered asked for a glass of whisky and was served by the bartender. 
Xhen another officer entered and tasted the drink and found it to be whisky 
and arrested the bartender. The bartender broke two bottles behind the 
bar. He then showed the officers a closet behind the bar containing a large 
number of demijohns and bottles containing liquid and labeled variously 
champagne, whisky, and gin. In a short time Wiggins came in. He told 
the officers he was the proprietor, that he had been arrested only yesterday, 
tHit he had had this "stuff" only a few days, and that it had cost a lot of 
money, and he asked them whether the affair could not be fixed up, and 
whether they could not leave the liquor or a portion of it He himself 
stated that the demijohns contained whisky and sherry. One of the officers 
seized three bottles which he took from behind the bar and sealed them and 
took to a chemist. The whisky which was served in the glass to the officer 
wno had asked for whisky was put into a small bottle and carried off by 
the officers. The chemist testified that the contents of all the liquor 
given to him contained more than one-half of 1 per centum of alcohol by 
volume. The defendant rested on the government's case, offering no evi- 
dence whatsoever. 

George L. Donnellan, of New York City, for plaintiff in error. 

Francis G. Caffey, U. S. Atty., of New York City (Albert C. Roth- 
well, Asst. U. S. Atty., of New York City, of counsel), for the United 
States. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
defendant asks this court to reverse the judgment of conviction which 
has been pronounced upon him, and to dismiss the information. 

[1] A motion to dismiss the information and discharge the de- 
fendant was made at the close of the defendant's case. The motion 
was made upon the ground that the government had failed to make out 
its case. This was predicated upon the theory that it was necessary 
on the part of the government to show knowledge on the part of the 
defendant of the sales made or alleged to have been made of liquors 
by the man employed there, and that there was not sufficient evidence 
before the court even to show ownership of the premises in the de- 
fendant. The court denied the motion and an exception was taken. 

The National Prohibition Act, tit. 2, § 21, provides as follows: 

"Any room, house, building, boat, vehicle, structure, or place where intoxi- 
cating liquor is manufactured, sold, kept, or bartered in violation of this 
title, and all Intoxlcatlug liquor and property kept and used In maintaining* 
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the same, Is hereby declared to be a common nuisance, and any person who 
maintains such a common nuisance shall be guilty of a misdemeanor and upon 
convlctioh thereof shall be fined not more than $1,000 or be imprisoned for 
not more than one year, or both. If a person has knowledge or reason to be- 
lieve that his room, house, building, boat, vehicle, structure, or place is occu- 
piea or used for the manufacture or sale of liquor contrary to the provision 
of this title, and suffers the same to be so occupied or used, such room, house, 
building, boat, vehicle, structure, or place shall be subject to a lien for and 
may be sold to pay aU fines and costs assessed against the person guilty of 
such nuisance for such violation, and any such lien may be enforced by action 
in any court having Jurisdiction." 

The statute thus makes any room or place where intoxicating liquor 
is manufactured, sold, kept, or bartered in violation of the act, and 
all intoxicating liquor and property kept and used in maintaining the 
same, a common nuisance, and makes any person who maintains such 
a common nuisance guilty of a misdemeanor and liable to the penalty 
of the law. To convict the defendant of the offense charged in the 
information against him, it was necessary to prove he was a person 
maintaining a common nuisance as defined in the statute. 

As to the defendant's ownership of the premises there is evidence in 
the record showing that the bartender, after his arrest, sent for Wig- 
gins, and that in a short time Wiggins came into the place while the 
officers were still there, and got into conversation with them. He ask- 
ed one of the officers, **Can't we do anything about this?" He was 
asked, "Who ^re you, the proprietor?" He answered "Yes." One 
of the police officers testified as follows: 

"Q. Did you have any conversation with him? A. I was standing in the 
rear of the store, the rear room, and he came over to me ; he said : *What is 
tne trouble?' I told him the bartender was arrested for selling liquor, and he 
said, 'Jesus,' he said, 'This is too bad ; I am only after coming from court* 
He said, 'Are there anything can be done?' I said, 'Not that I know of.* He 
said, 'Well, what are you waiting for?* I said, 'Why, we are seizing all this 
liquor back of the bar.' Just directly in back of the mirrors of the bar was a 
room. He said: 'That is terrible; that is only in here a couple of days; I 
only got that in here a couple of days ago.' He said, 'Are there any chance 
of my getting some of it out?* I said, 'No ; there is not any.* I said, 'Deane 
just notified the revenue department and they are sending men up to 
seize it.* He said, 'That is a lot of expense to lose all that.* He said, 'Are 
there anything we can do at all?' I said, 'Absolutely nothing.*" 

The defendant made statements to other officers admitting ownership 
of the liquors and his desire to keep the liquors which had been seized. 
The admissions of a defendant, made voluntarily, and not impeached 
as having been made involuntarily, are strong evidence of the truth 
of what they purport to say. As there was evidence that the defendant 
admitted that he was the proprietor of the .place and that he owned the 
liquors, the court could not have done otherwise than send the case 
to the jury, and there was no error in overruling the motion to dismiss. 

It appears that after the bartender was placed under arrest he 
handed a key to one of the officers, and the latter used it to unlock a 
closet, whidi the officers opened and liquor secreted therein was taken 
into their possession. The four bottles previously referred to in the 
preliminary statement were produced at the trial and marked for iden- 
tification; subsequently, when the chemist was on the stand, these 
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bottles were shown him, and after he had stated that the initials on 
them were his they were received in evidence over the defendant's 
objection, and exceptions were taken. The defendant's counsel stated 
that he objected to their reception in evidence upon the ground that 
the evidence showed they were seized illegally, and not in due process 
of law, and in violation of the constitutional rights of the defendant, 
and at a time and on an occasion when the defendant was not present. 
There had been no knowledge shown on the part of the' defendant of 
any transaction on the part of the bartender. 

After these exhibits were admitted in evidence, the witness stated 
that he had made an analysis of the contents o( each, and ascertained 
the alcoholic content of each, and he proceeded to state what the al- 
coholic content was. The lowest any one of them contained was 18.57 
per cent, and the highest was 38.36 per cent. The admission of this 
evidence has been assigned for error. 

[2] It is established law that a collateral inquiry into the mode in 
which evidence has been obtained will not be allowed, when the ques- 
tion is raised for the first time at the trial. Silverthome Lumber Com- 
pany V. United States, 251 U. S. 385, 392, 40 Sup. Ct. 182, 64 L. Ed. 
319; Weeks v. United States, 232 U. S., 383, 395, 396, 34 Sup. Ct. 
341, 58 L. Ed. 652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177; 
Adams v. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. Ed. 575. 
The rule is stated in Greenleaf on Evidence, vol. 1, § 254a, as follows: 

"It may be mentioned in this place that though papers and other subjects 
of evidence may have been illegally taken from the possession of the party 
against whom they are offered or otherwise unlawfully obtained, this is no 
valid objection to their admissibiUty if they are pertinent to the issue. The 
court will not take notice how they were obtained, whether lawfully or unlaw- 
fully, nor will it form an issue to determine that question." 

In Wigmore on Evidence, vol. 3, § 2183, p. 2955, that writer says 
that— 

"It has long been established that the admissibility of evidence is not af- 
fected by the illegality of the means through which the party has been enabled 
to obtain the evidence. The illegality is by no means, condoned ; it is merely 
ignored." 

He had previously stated that — 

"A judge does not hold court in a street car to do summary justice upon a 
passenger who fraudulently evades payment of his fare; and upon the same 
principle, he does not attempt, in the course of a specific litigation, to investi- 
gate and punish aU offences which incidentally cross the path of that litiga- 
tion. Such a practice might be consistent with the primitive system of justice 
under an Arabian sheikh ; but it does not comport with our own system of 
law." 

A defendant who thinks himself wronged by a seizure of property 
belonging to him, which he expects will be used against him later as 
evidence on a criminal charge, is not without adequate remedy. He 
should apply to the court for the return of the property alleged to have 
been illegally seized, and the issue of the legality of the seizure can then 
be determined in accordance with law and in an orderly manner. In 
what has been said we do not mean to imply that, where liquor is 
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being sold in violation of law, the arresting officers who witness the 
commission of the offense have not as much right to seize the liquors 
without a. search warrant as they have to apprehend the wrong doer 
without a warrant of arrest. And we do not consider the suggestion of 
counsel that the search and seizure of the locked closet cannot be 
justified under the claim* that it was the seizure of the instrument of 
the crime made at the hour of the arrest If the suggestion has any 
merit at all, it certainly is without merit in this case — not having been 
made .prior to trial in an independent proceeding. 

[3] The suggestion was made at the argument in this court that 
the trial court erred in charging that the defendant is liable for the acts, 
of the barkeeper. The answer. to this is that the trial court did not so 
charge. It was not necessary to prove that the defendant knew of 
any sale having been made, or that the defendant profited by the sale 
made on Mardi 5th. The portion of the charge complained of was 
as follows : 

"It you are satisfied from the evidence beyond a reasonable doubt that there 
was a nuisance maintained on these premises, that is, that liquor was kept in 
Tiolation of the law — and as I say, it could not be kept there consistently with 
the law, because this place is not claimed to be the dwelling of anybody, but 
a saloon, and the law prohibits the storage of liquor in such a place at an, 
where the liquor is for beverage use and contains more than one-half of 1 
per cent of alcohol in content by volume — and then again, if the liquor was 
Kept there for the purpose of sale, if you deduce that to be the fact, it would 
be entirely unimportant and immaterial whether the defendant knew of any 
sales made. If it was kept there by him for the purpose of being sold by his 
barkeeper, it would not be necessary for you to inquire whether he had. any 
knowledge of any particular sales by the barkeeper, if that was the purpose 
of having the barkeeper and the liquors there. He would be Just as guilty 
as though knowledge of these actual sales was brou^t home to him, these 
sales to these particular persons. If you find therefore beyond a reasonable 
doubt that intoxicating liquor within the meaning of the law, was kept on 
these premises in violation of the law, or was sold there, and if you find 
further that that was done by him Or contemplated to be done by him, and 
tuat the premises were his, and that he knew of the storage and disposition 
to be made of this liquor by his barkeeper, then he would be maintaining a 
nuisance in violation of section 21 of the law, and should be convicted." 

There was no error in the above, or in any portion of the charge. 
It was fair throughout, and could not have misled the jury in any 
respect. One portion of it was so admirable that it may be found in 
the margin.* 

1 In concluding his charge Judge Grubb said : "Of course, you are not con- 
cerned with the propriety of this legislation, either the Eighteenth Amend- 
ment or the act of enforcement. That is none of your business, as it is none 
of mine. Yon might have one Idea about it; you might disapprove of the 
law ; so might I. But we are not sitting as Lej^slatures, and therefore have 
no right to criticize the laws that have been enacted by Congress and upheld 
by the highest court of the land, as is true of this amendment and law. 
They are the law of the land, and the law that you as jurors are sworn to sup- 
port, just as I, as judge, anv. And that is true, even though we might disap- 
prove of the legislation. After the law becomes enacted, and when it comes 
to be enforced in courts by jurors, it would be a violation of their oaths, and 
of the judge's oath to do anything else, if the evidence shows beyond a rea- 
sonable doubt that the man on trial has violated the law. Now, if every juror 
was permitted to decide a case or every judge were permitted to decide a 
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The defendant has had a fair trial and the evidence fully justified 
the jiwy in returning a verdict of guilty. It is evident that die jury 
did not doubt that the defendant had violated the law. 

Judgment affirmed. 



WUITEUURST V. UNITED STATES. HUDGINS v. SAME. JONES ▼• 

SAME. 

(Circuit Court of Appeals, Fourth Circuit February 1, 1921.) 

Nos. 1805-1807. 

1. Evidenee ^=»352(1)— Entries in books <rf railroad adn^ssiUe to show to 

whom cars were consigned. 

In an action for the value of nitrate of soda stolen from the government 
and sold to defendants, v^here It was shown by other evidence that certain 
cars were loaded with nitrate belonging to the United States, entries oy 
railroad officers in the due course of the railroad's business, showing that 
sach cars were consigned to defendants, were admissible; the verity of 
the books on this point not dei>ending on infomiation furnished by the 
thief. 

2. Trover and conversion ^=>44i— Market value usual roeasnre of recovery. 

In an action based on the implied promise of one converting to his 
own use the goods of another to pay for them, the measure of recovery is 
usually the market value of the goods at the time of the conversion. 

3. Trover and conversimi ^=»47 — ^Measure of recovery, where there was no 

marlcet, stated. 

In an action for the value of nitrate of soda stolen from the government 
and sold to defendants, where the government as a war measure had 
closed the market for nitrate of soda, and It could be bought and sold 
only by government consent, at prices fixed by the government, the pre- 
vailing price in Chile, paid by the government, plus the cost of transporta- 
tion to the United States, was the measure of damages. 

4. Trial 49=>255(7) — Defendants held bound to ask for instruction on theory 

that different substance was substituted for stolen article before reaching^ 
them. 

In an action for the value of nitrate of soda stolen from the government 
and sold to defendants, an Instruction that the burden was on the govern- 
ment to prove that the nitrate of soda mentioned in the declaration was 
the property of the government, and was purchased and received by de- 
tendants, required a finding that the substance received was nitrate of 
soda belonging to the government, and imposed on defendants the duty 
of asking a specific Instruction that they would not be liable if the stolen 
nitrate of soda was taken from the cars on which it was loaded, and a 
different substance substituted before reaching defendants. 

5. Appeal and error 4=»1066 — Reference in charge to matter alnmt which 

there was no evidence held harmless. 

In an action for the value of nitrate of soda stolen from the govern- 
ment and sold to defendants, where defendants claimed that the article 
received by them was not nitrate of soda, because it killed their crops, 
but there was no evidence that nitrate of soda of any kind would have 

case, dependent upon his approval of the law, it would be open for any man 
who disapproved of punishing a man for burglary or highway robbery, to sit 
on a jury, and say he would not convict because he did not approve of that 
law. That is not our system. As long as the law is a law, whether veise or 
unwise, we as jurors and judges have nothing to do with it. It is our duty to 
support it, provided the evidence beyond a reasonable doubt shows the def^Kl- 
ant on trial violated it." 
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sach effect, a reference in the charge to inferior or deleterious nitrate of 
soda was irrelevant and harmleBS. 
6. Trial 0=»252 (20)— Instruction as to damages about whlefa tiiere was no dis- 
INite held irrelevant. 

In an action for the valne of nitrate of soda stolen from the govern- 
ment and sold to defendants, where there was no dispute as to its value, a 
requested instruction that the government was entitled to recover only 
the actual value was irrelevant, and properly refused. • 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Separate actions by the United States against W. L. Whitehurst, 
against W. E. Hudgins, and against N. M. Jones, which by consent 
were tried together. Judgments for the United States, and each de- 
fendant brings error. Affirmed. 

Thomas H. Willcox, of Norfolk, Va. (William W. Old, Jr., of Nor- 
folk, Va., on the brief), for plaintiffs in error Whitehurst and Jones. 

James G. Martin, of Norfolk, Va. (Fred C. Abbott, of Norfolk, Va., 
on the brief), for plaintiff in error Hudgins. 

Hiram M. Smith, Sp. Asst. U. S. Atty., of Richmond, Va. 

Before KNAPP and WOODS, Circuit Judges. 

WOODS, Circuit Judge. In each of these actions of assumpsit, tried 
together by consent, the United States recovered judgment for the al- 
leged value of nitrate of soda charged to have been stolen by W. B. 
Tredwell and sold to the defendants separately. Error is assigned in 
the admission of testimony and in the instruction on the measure of 
recovery. 

•In August, 1918, the United States, through W. R. Grace & Co. and 
Wesscl-Duval Company, ship agents, imported two shiploads of ni- 
trate of soda to the port of Norfolk, in the ships Eastern Star and 
Russ. The ship agents employed W. B. Tredwell, a stevedore, to un- 
load the nitrate into cars on the Norfolk & Western Railroad and bill 
it to munition plants as directed by the Ordnance Department. After 
some of these cars had been loaded, Tredwell billed them to fertilizer 
companies and other consumers, and invoiced and forwarded fictitious 
bills of lading to the munition plants. He was convicted of larceny 
for the alleged offense, and the judgment was affirmed by this court. 
266 Fed. 350. 

[1] The specific claims of the government are that three of the 
cars, marked "St. L. & S. F. 122972," "D., L. & W. 26219," and "C, 
M. & St. P. 90482," were consigned to the defendants, respectively, 
and the contents converted by them. To establish its claim against the 
defendants it was necessary for the government to prove the fact that 
Tredwell had stolen the contents of the cars received by defendants. 
For this purpose parol testimony was introduced to the effect that the 
cargoes unloaded from the ships and placed on cars by Tredwell con- 
sisted of nitrate of soda belonging to the United States, whicU it was 
his duty to consign to government munition plants. The government 

^s»For otiier cases see same topic ft KET-NUMBER in all Key-Numbered Digests & Indexes 
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was allowed to introduce the books of the Norfolk & Western Rail- 
road, showing that the cars marked as indicated, after being loaded, 
were actually consigned to the defendants. The books were fully 
identified, and the entries proved by the railroad officials who made 
them to have been made in the course of the railroad's business by 
the direction of Tredwell. The proof outside of the book entries was 
plenary that the cars described were loaded with nitrate, the property 
of the United States. The only material fact proved by these book 
entries was that the cars so loaded and so marked were consigned to 
the defendants. The verity of the books on this point did not depend 
on information furnished by Tredwell ; they were the records of acts 
of consignment to the defendants, done by the railroad officers them- 
selves in the due course of the railroad's business. In this view, and 
for this purpose, all possible objection to the book entries disappear. 
This becomes the more evident when it is remembered that other rail- 
road records, introduced without objection, showed the delivery of 
the identical cars to the defendants. 

[2, 3] In actions like these, based on the implied promise of one who 
converts to his own use the goods of another to pay for them, the 
measure of the recovery is usually the market value of the goods at 
the time of the conversion. Here, however, the proof was that the 
market for nitrate of soda had been closed by the government as a 
war measure ; that it could not be bought and sold except by govern- 
ment consent and at prices fixed by the government The United States 
had bought this nitrate of soda in Chile at the prevailing price paid 
by all the allied governments, and had paid $25 a ton additional for its 
transportation to Norfolk. This cost price delivered at Norfolk was 
therefore the value to the United States of any nitrate of soda re- 
ceived by the defendants, and was therefore necessarily the only cri- 
terion for ascertaining the damage resulting to the government from 
the loss of any nitrate of soda stolen from it. The court correctly so 
charged. 

The defendants introduced testimony to the effect that the material 
received by them as nitrate of soda did not have the usual appearaijce 
of nitrate of soda ; that nitrate of soda, applied as this substance was 
applied, was beneficial to crops ; and that the application of the sub- 
stance received by defendants in the proper quantities killed their grow- 
ing crops of spinach and kale. There was also evidence of the well- 
known fact that the same element, nitrogen, which makes nitrate of 
soda valuable in making munitions constitutes its value as a fertilizer. 
All this was in the effort to prove that the cars received by defendants 
were not loaded with nitrate of soda, but with some other substance. 
Responding to the issue thus made the court charged: 

"The burden is upon the government to prove by a preponderance of the 
evidence that the nitrate of soda mentioned in each declaration was the prop- 
erty of the governnient, that the same was purchased and received by each 
of the several defendants, and that theretofore it had been stolen from the 
government." 

[4] This meant it was necessary that the jury should find, as a con- 
dition for the recovery of the government, that the substance which the 
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defendants received was nitrate of soda belonging to the government, 
and stolen from the government, and not some other substance. Tliis 
issue thus submitted to the jury was the only real issue made by the 
testimony for the defendants, namely, whether the substance received 
on the cars by the defendants was nitrate of soda — not whether it was 
inferior nitrate of soda. If the defendant wished a more specific in- 
struction that they would not be liable if nitrate of soda stolen from 
the government had been taken from the cars and another substance 
substituted, they should have asked for it. 

[5] There was not a particle of evidence in the record indicating that 
nitrate of soda of any kind would have a deleterious effect on vegeta- 
tion used in the way described by the defendants, and the reference 
in the charge to inferior or deleterious nitrate of soda was entirely ir- 
relevant and harmless. 

[I] The request of the defendants to charge that the government 
was entitled to recover only the actual value of the goods was also 
irrelevant. There was no dispute as to the value of nitrate of soda. If 
the defendants received the nitrate of soda belonging to the govern- 
ment, they were liable for the value so proved. If they did not re- 
ceive nitrate of soda, they were not liable at all. 

The court having fairly submitted to the jury the only substantial 
issue, whether the defendants received nitrate of soda stolen from the 
government in the quantities charged in the declarations, and the value 
of nitrate of soda having been proved beyond dispute, there is no 
foundation for the assignments of error in the charge. 

Affirmed. 



CARROLL V. MELVILLE SHOE CORPORATION. 

(Circuit Court of Appeals, Second Circuit. February 23, 1921.) 

No. 92. 

Sales ^=»1 (4)— Blanket orders for iiiaiiufa«iure of shoes held eontraets when 
aeeepied. 

Blanket orders for shoes, to be filled several months, later given by a 
dealer to a manttfactnrer and accepted, which spedfled the styles of shoes 
and the kind of leather, number of pairs, and price of each style, held 
to constitnte binding contracts, though the sizes and widths were left to 
be specified later, in accordance with the custom of the trade. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Robert D. V. Carroll, trustee in bankruptcy of the Mac- 
donald & Kiley Company, against the Melville Shoe Corporation. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

This is an action brought by the trustee in bankruptcy of the Macdonald 
k Kiley CJompany, a corporation organized under the laws of West Virginia, 
and having a place of business in the city of Cincinnati, in the state of Ohio. 
The defendant is a corporation existing under the laws of the state of New 
York and having its principal office in the Southern district of New York. The 
comc^laint alleges that between June 1. 1916, and November 1 of the same 

^s^Fbr oUier cases see same topic ft KBY-NUMBEH in all Key-Numbered Digests ft Indexes 
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year, the Macdonald & Klley Company sold and delivered to the defendant 
shoes of the reasonable value and agreed price of $38,143.61; that no part 
thereof has been paid except the sum of $29,555.24, and that there remains due 
and owing a balance of $8,588.37. It is also alleged that on October 10, 1916, 
the Macdonald & Kiley Company was adjudged bankrupt, and that on Novem- 
ber 6, 1916, the complainant was appointed trustee in bankruptcy of the said 
bankrupt, and that he duly qualified and entered upon the performance of liis 
duties in which he is still engaged. He demands judgment against the de- 
fendant in the sum of $8,588.37. 

ine answer sets up, by way of set-off and counterclaim, that the Macdonald 
& Kiley Company agreed to sell to defendant, and defendant agreed to buy 
from that company, certain shoes, to wit, 16»660 pairs of shoes at $3.50 per 
pair, 8020 pairs of shoes at $4 per pair, and 3,000 pairs of shoes at $4.50 per 
pair; that the vendor promised to deliver all of the said shoes to defendant 
on or prior to February 1, 1917; that on or prior to October 30, 1916, the 
company, in part performance of its agreement, duly delivered to defendant 
10,795 pairs of shoes at the agreed price of $3.50 each, 2,441 pairs at the 
agreed price of $4 each, 300 pairs of shoes at the agreed price of $4.50 eacn, 
and no more. The answer also states that the defendant was at all times 
ready and willing to accept and receive the residue of the said shoes, which 
the company, however, neglected and refused to sell and deliver. It alleges 
that by reason of the premises the defendant has been damaged in the sum of 
$10,000, which amount it seeks to set off or counterclaim against the sum 
which may be found unpaid in respect of shoes heretofore delivered by the 
company to the defendant. 

The plaintiff thereupon filed a reply in which it admitted that prior to 
October 30, 1915, the company had delivered to the defendant 1,566 pairs of 
shoes at the agreed price of $3.35 per pair, 7,927 pairs at the agreed price ot 
$3.50 per pair, 2 pairs of shoes at the agreed price of $3.75 per i>air, 3,831 
pairs of shoes at the agreed price of $4 per pair, 1 pair of shoes at the agreed 
price of $4.25, 326 pairs of shoes at the agreed price of $4.50, 8 pairs of shoes 
at the agreed price of $4.75 per pair, 16 pairs of shoes at the agreed price of 
$5 per pair, and 1 pair of shoes at the agreed price of $5.25 per pair. 

At the close of the case both sides moved for the direction of a verdict. 
The court after having taken the case under advisement directed a verdict 
for plaintiff for $5,803.27. Judgment was entered in favor of the plaintiff in 
that amount on August 1, 1919. Thereafter the defendant moved to vacate 
tne judgment and for a new trial. The court took that motion under advise- 
ment and filed an opinion that the defendants damages exceeded in amount 
the total of the plaintiff's claim, and that judgment should be vacated and 
directed a verdict for defendant An order was entered on December 10, 
1919, vacating the previous judgment, and on December 13, 1919, a judgment 
was entered in favor of defendant upon its counterclaim against the plaintiff 
to the amount of the plaintiff's demand. This judgment was vacated on May 
11, 1920, and a new judgment in f^vor of defendant was entered on the same 
day. 

Cadwalader, Wickersham & Taft, of New York City (Walbridge S. 
Taft, of New York City, of counsel), for plaintiff in error. 

Hastings & Gleason, of New York City (A. H. Gleason, of New 
York City, of counsel), for defendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
is an action to recover the value of shoes sold and delivered, amounting 
to the sum of $8,588.37. The defendant admits such sale. The differ- 
ence between the parties arises as to the defendant's counterclaim. The 
theory of the defendant is that the Macdonald & Kiley Company con- 
tracted to deliver an additional number of shoes and then failed to 
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make delivery of them in accordance with its agreement. It is neces- 
sary, therefore, to determine whether there was any such contract a» 
the defendant asserts. The defendant corporation is not engaged in 
the manufacture of shoes, but conducts some IS retail shoe stores. It 
was necessary to notify the shoe manufacturers in advance of what the 
retailers would need, so as to give the factories the time needed to man- 
ufacture them. The defendant usually ordered its fall goods in March 
and April and its spring goods were ordered in the summer. The pres- 
ident of the defendant corporation testified as follows : 

"Q. When you give orders can you pive the exact sizes you want? A. No ; 
we don't do that ; we do it in blank. We give the quantity of a certain grade 
of shoes to a manufacturer, and he covers, and that ia then detailed at differ- 
ent intervals after that. 

"Q. When you say detailed, what does that mean? A. Write out the sizes 
and the detailed description of the shoe. 

"Q. In other words, if a man has an order for 10,000 shoes of a certain 
number, the material, no matter what the size, is identical, is it? A. Yes, sir. 
We buy 10.000 pairs of shoes No. 13, Russian, of a certain grade of shoe to be 
delivered, for instance, between the 1st of July and the Ist of November. We 
will deiail within two weelfs a portion of that order, maybe 15 or 20 per cent., 
and two weeks after another 15 per cent. 

"Q. You mean you give the sizes? A. Yes, sir. 

"Q. The number of the particular sizes? A. Yes, sir; the tip punch and 
different other Uttle details of the shoe. 

"Q. That is what you mean by details? A. Yes, sir. 

•The Court: In your first order you did not give either the sizes or the 
details? 

"The Witness : No, sir. 

"The Court : But merely the number of shoes? 

'*The Witness: Tne object of the first order is for the manufacturer to 
cover himself with leather that goes into that shoe." 

- At the time herein involved the defendant did not deal in either 
women's or children's shoes, but only in men's shoes. 

The Macdonald & Kiley Company on March 28, 1916, wrote to the 
defendant a long letter, in which it explained the reasons why in the 
existing condition of the market, and because leather at the time 
was "continuing to soar higher and higher every week," it was im- 
portant that orders should be placed with them early. The letter in- 
formed defendant that a great many merchants recognizing conditions 
had placed orders in March which heretofore had not been placed until 
May or June. The writer added : 

*'I wish to be in a position to know the exact number of shoes you would 
wish for next fall', so as to prepare and set aside for your Individual business 
all materials including upper leathers, mat calf, linings, fbdngs, sole leathers, 
innersoles, welting, heel stocif, etc., which I purchased at the old prices, so a» 
to be able to give you your regular line of shoes at the same price as formerly 
and aUow you to seU them at the prices you have been selling this grade of 
merchandise." 

The letter also stated: 

M « « « -^Q ^iii iu nQ ^ay embarrass you on your size-up orders, with- 
out giving you plenty of time to adjust yourselves to the new conditions 
arising." 
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This led to what is called the first blanket order sent to the Macdonald 
& Kiley Company. It is dated April 14, 1916. It stated that: 

"Below is a list of shoes which we will buy of you for deliyery from August 
1, 1916, to NoTexnber 15, 1916. The sizes will be detailed as far In adrance as 
we feel safe in detailing them. These shoes should be the same quality as we 
are now recelying from you at ^.50 and $4 per pair. Please acknowledge 
this blanket order by return mail, as we are anxious to cover on shoes and 
to know positively that we are protected. We will need tan and black in a 
higher grade to sell a^ f 6." 



Pairs. 
600 
400 
300 
890 
270 

2460 
Pairs. 
800 
1350 
5n0 
600 
150 
550 



This followed: 






Stock No. 


Price. 


A Patent) 


101 
102 
104 
107 
109 


^.50 
i« 

u 
u 
a 




Stock No. 


Price. 


151 
154 
<Qunmetal) 155 
158 
172 
176 


$3.50 
<« 

f4 
f< 
M 

U 


, 


Stock No. 


Price. 


(Pat. calf 
Mat top) 


0103 


$4.00 


124 
138 
146 
122 


^ $3.50 

f( 

M 


(Buck top) 


0108 
0109 
0132 
0143 
0153 
0162 


$4.00 

« 
** 

n 
<( 



4000 

Pairs, 

220 



1200 
400 
500 

1000 

3100 

ir>oi 

300 
150 
150 

2o(> 
300^ 

1300 



Patent 

Tan 
Gunmetal 



The second blanket order is like the first. It is dated April 26, 1916. 
It begins : 

"Please add to the blanket order sent you April 14th the following number." 
The third blanket order is like the first. It is undated and begins : 

"Please add to the blanket order sent you April 14th the following num- 
bers: • • •" 

None of these blanket orders contained any reference to sizes, as the 
first of the orders specifically stated. They indicated, however, the 
price, the number of pairs, and the stock. The omission of the size and 
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width is explained by the statement in the letter sent the defendant ask- 
ing for the orders, and which we have already quoted that the manu- 
facturer would "in no way embarrass you on your size-up orders." 

Before the Macdonald & Kiley Company wrote its letter of March 
28th soliciting orders its president in February had a conversation in 
New York City with representatives of the defendant. The president 
testified that at that time it was agreed that the defendant. would want 
"roughly" 40,000 pairs of shoes and would get at the orders very short- 
ly. The court asked him whether he meant final orders, and the wit- 
ness replied : "His final orders to me for the following fall's business." 
He also testified that after he returned from New York he addressed 
the letter dated March 28th to defendant, "because we were very anx- 
iously waiting for those orders that had been promised to be sent to us 
a long while before." This must refer to "the final orders" to which 
he had previously referred. He also testified that the letter written by 
defendant on April 14th, and referred to above as the first blanket or- 
der, was probably the answer to his letter of March 28th. 

The following excerpt from the testimony of the president of the 
Macdonald & Kiley Company concerning the first of the blanket orders 
is instructive. It is as follows : 

"Q. Mr. Graydon In regard to this we wm say Defendant's Exhibit B one 
Item if yon wiU take it, stock No. 101, 600 pairs ; from that you knew how 
much stock to order to take care of that, wouldn't you? A. Yes, we would 
know how much stock practically. 

"Q. I mean in a general way. A. Yes. 

"Q. And that would be true, without my going through the whole lot of 
each stock number, would it not? A. Of the stock number, that is true In 
regard to- stock. . 

"Q. You would not need, of course, the sizes, would you? A. No. 

"Q. You have to purchase leather in order to meet your future demands 
especially on a rising market, don't you? A. That is the policy. 

•*Q. I mean it is good business policy to do so? A. Yes. 

*'Q. And I believe that you indicated that good business policy in regard to 
the leather you purchased? A. Yes. 

••Q. And therefore you desire to know in the spring about how much stock 
you would use, don't you? A. We always calculate, about. 

"Q. If it is a rising market especially? A. Yes. 
**Q, And in the spring of 1016 it was a rising market, was it not? A. Yes. 

"Q. I refer now to stock No. 101, price $3.50, 600 pairs. If a week or ten 
days or two weeks or a month after that you received an order to make 100 
pairs of 6's, 200 pairs of 7's, 200 pairs of 8's, and 100 pairs of 9's, and the 
widths were given, you could go on with the order from that detail, couldn't 
you? A. We could go on with the order, because we had Mr. Melville's lot 
number, lot 101. We had the style of the shoe in our firm. 

"Q. So all you needed then was the size, the number of sizes and the width, 
was it, to complete? A. You had to have your sizes and width. 

"Q. And that was true of aU the stock numbers here, was it not, on these 
exhibits? A. As regards the stock numbers on these exhibits, I in my business 
never even looked at them, because I was only figuring on the stock. They 
didn't mean anything to me. 

**Q. With stock No. 101 and 102, you knew what that was. A. I knew the 
style of the shoe. 

*'Q. And aU you needed to make up was the number of sizes and the width? 
A. Yes ; and the order to make it." 

The stock number in the blanket order described the shoe, the style, 
and trim, and height of heel. Unless these "blanket orders" were in 
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fact orders they could not have been of value to the Macdonald & 
Kiley Company in helping them determine the amount and various kinds 
of leather needed. But there is nothing in the testimony showing that 
they were ever objected to, after their receipt, as being ambiguous or 
indefinite or in any way unsatisfactory. In a letter dated June 29th, 
and which evidently relates to the blanket order of April 24th, above 
printed, the Macdonald & Kiley Company wrote the defendant as fol- 
lows: 

**An Item, which I wish to call to your attention, is in regard to the Tan 
Calf shoe, and that is to the effect that the tan calf shoe at $3.50 per pair is 
a very difficult proposition for us, as the cutting figures in this shoe are way 
aoove cost for the shoe at $3.50.* This refers only to the $3.50 shoe in the 
tan leather. We ha^-p plenty of stock to cover the $4 shoe, which is the 
No. 33, or darker shade of leather. We hope you can see your way clear to 
give us as many shoes as possible in the $4 grades, as a tan shoe at $3.50 is 
rather disastrous to us. Where U Ut possihle toe hope you can cut this order 
down in the $3.50 shoe in the tan leather, and put samje in the $4 grade, as 
we realize you would not wish us to go too far in making a shoe at an actual 
loss." 

An order may be either an offer or an acceptance. The blanket orders 
given in this case appear to have been offers. The evidence in the rec- 
ord discloses that these offers were accepted by the Macdonald & Kiley 
Company, to which they were made. On April 19th, acknowledging 
receipt of the first of the blanket orders, the company wrote, referring 
to the gun metal, patent, tan calf, and patent calf shoes : 

"We beg to state we have material on hand to take care of these entire 
orders at the present time.'* 

Then they added: 

"In case there is any difficulty in regard to getting the particular shade of 
buck top that you desire, we will get Into communication with you and have 
you use your influence with the Richard Young Company.** 

On April 28th the company acknowledged receipt of the second 
blanket order, writing : 

"We have your specifications of April 26th and are adding same to your 
blanket order of April 14th. We beg to state in regard to the material, to 
cover these specifications, we are In excellent shape. • ♦ • With regard 
to the buck situation for the toi)s of shoes, we can say it is clearing up very 
nicely. Monday morning we will receive enough buck material to take care of 
your last orders. • • ♦ From the above you can see the situation in re- 
gard to this material will meet all of your requirements." 

On May 29th, concededly after all three blanket orders were given, 
the company asked for a readjustment of the selling price of the 
Cordovans. If it had not considered that it had accepted the orders, it 
would have been unnecessary to plead for a readjustment of the selling 
price. In a letter dated June 21st, the company wrote, acquiescing in 
the defendant's request that its order for 5,000 pairs of Cordovans 
should be reduced to 2,000 pairs, and added : 

"You must recognize the fact that we carried out all of our obligations in 
this regard and covered on enough material to take care of your entire order." 
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There are other statements in the correspondence which it is not 
necessary to set out in detail which convinces us that the oflfers made 
by the defendant were accepted, and that it was the understanding of 
both parties that a binding contract existed between them. This was 
not a unilateral, but a bilateral, agreement. It cannot be supposed that 
if, after the company, in reliance upon these blanket orders, had laid in 
the required stock, the price of leather had materially declined, and de- 
fendant had repudiated the orders, the company could not have re- 
covered for any damages it suffered by such a repudiation. 

It is true that in the letters which the Macdonald & Kiley Company 
addressed to the defendant the term "order" is sometimes used, and at 
other times the word "specification" is employed. The counsel for the 
trustee in his argument in this court attached importance to the fact, 
and has asked the court to regard the term as meaning simply an es- 
timate. This correspondence must be construed as a whole, and the 
writer of the letters has sometimes used the word "order" and some- 
times "specification," evidently referring to the same thing. The first 
definition of "specification" given in the Century Dictionary is the fol- 
lowing: 

"An act of specltying, or making a detailed statement, or the statement so 
made; a definite or formal mention of particulars; as a specification of 
one's reqnirements." 

V Each blanket order was a specification of the number of shoes and 
the kind of leather they were to be made from, which the defendant 
would require and desired the company to furnish. Both parties re- 
ferred to it as an order, and so understood and acted upon it The Mac- 
donald & Kiley Company had not asked for an '^estimate." In the letter 
of March 28, 1916, already quoted, they stated that they wished "to 
be in a position to know the exact number of shoes" wanted, so as "to 
set aside for your individual business all materials" that would be 
needed. It was in reply to that request for the exact number that de- 
fendant sent in the orders. The defendant, in sending them, did not 
state that it would want approximately the number of pairs of shoes 
specified, or that it was estimating its needs. The orders were absolute, 
and it was as important for the defendant to have an absolute under- 
standing of the matter as it was that the manufacturer should know 
"the exact" number. The defendant, in sending in the order, requested 
the company, as we have seen, to "acknowledge this blanket order by 
return mail, as we are anxious to cover on shoes and to know positively 
that we are protected/' And how can it be seriously contended that a 
statement is an "estimate," and not an "order," which begins : 

"Below is a list of shoes which we will hny of you for delivery at a time 
and price specified." 

In Croshaw v. Pritchard, 16 Times L. R. 45, a builder solicited esti- 
mates for work in connection with his construction job. The defendant 
submitted a detailed statement, which he headed "Estimate." The 
plaintiff immediately wrote, saying that his estimate was accepted. The 
court held the estimate was a firm order. 
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We do not think that the agreement made between the parties in- 
volved any such indefiniteness as invalidated it. The price to be paid 
was fixed. The number of pairs of shoes to be made and delivered was 
determined. The kind of leather to be used was agreed upon. The style 
of shoes was specified. The fact that the manufacturer did not know 
the size and the width of the various kinds of shoes it was to furnish 
was alone left for future determination. But it was not left open to 
be determined by both contracting parties. It was for the sole deter- 
mination of the defendant. As long as the manufacturer knew how 
many pairs of patent leather shoes he was to furnish at $3.50 per pair, 
it was not important that he should know whether they were to be size 
7 or size 8 until the defendant wanted the shoes made up, and so it was 
agreed that defendant, should furnish that information thereafter, and 
far enough in advance to enable the shoes to be delivered when they 
were wanted. It cannot be said that this left the contract so indefinite 
as to be unenforceable. 

In Single Paper Co. v. Hammermill Paper Co., 96 App. Div. 535, 
89 N. Y, Supp. 116, the parties entered into a contract to sell and deliver 
50 tons of No. 1 sulphite manilla paper upon a certain basis of weight 
at 3 cents per pound. The order given and accepted specified the 
amount and general kind and quality of paper to be furnished, the 
price, and the details as to shipment and delivery. By agreement it was 
understood that certain details were later to be furnished relating to 
the size and weight of the sheets. The information as to these omitted 
details was to be furnished subsequently at certain stipulated times. It 
was held that the contract was not 'made indefinite because the plain- 
tiff was left to determine the details of size and weight, and that the de- 
fendant, having accepted the offer, could not cancel it ; the plaintiff not 
being in default as to furnishing the information as to size and weight. 
"In our opinion," said the court, "the contract was not rendered in- 
complete or inoefinite, in its substantial provisions and requirements, 
because plaintiff was left in the future to furnish these details of size 
and weight." 

It clearly appears that the contract was breached, and that the dam- 
ages sustained by the defendant exceed the plaintiff's demand 

Judgment affirmed. 



GASTON, WILLIAMS & WIGMORB OF CANADA, Umited, v. WARNEHK. 

(Carcuit Court of Appeals, Second Circuit March 2, 1921.) 
No. 123. 

1. Sales <^»2 — ^Law of dcmlcile does not always ^vem transfers of person- 

alty. 

The domicile of the owner is not always controlling as to the law whieb 
governs a contract for the sale of personal property, but such sale may, 
l!ke all sales of land, be governed by the law of the place where the 
property is situated. 

2. Shlppincr <^=>33 — Salo passes title, regardless of registration. 

As between the parties, the sale and delivery of a vessel passes the 
title at common law, regardless of the question of registration, which is 

^=»For other cases see same topic & KBT-NUMBER In all Key-Numbered Digests & Indexes 
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not compulsory, but a privilege, of which the purchasers may or may not 
avail themselves, as they choose. 
8. Brokers <®==>G1(4) — ^Principal must disclose to bn^er foreign laws restrlct- 
Ipg sale of ship. 

Where a domestic corporation, acting for a foreign corporation, au- 
thorized a citizen to procure a purchaser for a ship, the broker, even if 
it be assumed that he had knowledge that the ship and its owner were 
foreign, is not chargeable with knowledge of the foreign law restricting 
the sale, but the principal should have informed the broker of such 
restriction. 

4. Brokers ^=»61 (4) ^Principal most disclose to ship broker contract re- 

stricting right of sale. 

A shipowner must disclose to a broker a bunker agreement between 
it and a foreign government, which restricted its right to sell its ship, to 
avoid liability for payment of commission, when the broker procured a 
customer ready, willing, and able to buy, but to whom the owner could 
not sell under the agreement. 

5. prokerg <9=»54— Whether bfoker's customer is legally able depends on local 

law. 

If a ship broker is Impliedly bound to produce as purchasers of the 
ship persons under no legal disability, which precluded them from en- 
tering into a binding contract for purchase, the question whether such 
puivrhaser was produced depends on the law of the place where the 
contract ^as entered into. 
€, Contracts <3=»101(1), 144, 27G— Ordinarily validity and construotlon gov- 
erned by law where made; performance governed by law of place of 
perfoniMuice* 

Though the parties to a contract, which by its terms is to be per- 
formed in a place other than that in which it is made, are presumed to 
adopt the law of the place of performance as the law of the contract, 
the general rule as to contracts is that they are governed as to their 
validity, as well as to their nature and interpretation, by the law of the 
place where they are made, unless the contracting parties clearly appear 
to have had some other la^ in view. 

7* ftrokers ^=3>54— -Must procure pmclioeer ready» willing, and aUe to buy. 

A broker employed to find a purchaser is not entitled to a commi^ion, 
where no sale is made, unless he has at least produced a purchaser wno 
is able, ready, and willing to take the property on the terms specified; 
all three of those elements being necessary. 

8. Brokers <9=»54 — Ability of customer determiiied by local law. 

Where the contract is one not to be performed elsewhere, the cus- 
tomer produced by a broker should be, by the law of the place of the con- 
tract, legally able to enter into the contract. 

9. Brokers ^=^54 — ^Contract with customer procured precludes principal ques- 

tioning ability of customer to perform. 

Where the principal has entered into a contract for the sale of the prop- 
erty with a customer procured by his broker, he thereby accepts the 
customer as one able to perform the contract, and cannot thereafter ques- 
tion his ability. 

10. Brokers ^=>&S — ^Illegality of contract for services defeats right to coni- 

mLselon. 

A broker Is not entitled to his commission, if the transaction nego- 
tiated by him is illegal, and he participates in the illegality, or has loiowl- 
edge thereof, or if his services are tainted with illegality. 

11. Brokers <d=»63(l) — ^Not to be deprived of commission because buyer could 
not obtain registry of vessel sold, and principal alone refused for undis- 
closed reasons* 

Where a ship broker procured buyers for a ship, who were accepted 
by the owners, and with whom a valid contract was made, he is not to 

m • > ■ »- 

^=:>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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be deprived of his commissioxi because the buyers could not obtain 
registry of the vessel under their government, and the principal alone 
refused to consummate the transaction for reasons personal to himselfr 
not disclosed to the broker. 

Hough, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Philip A. Warner against Gaston, Williams &• Wigmore 
of Canada, Limited. Judgment for plaintiflf, and defendant brings 
error. Affirmed. 

The plaintiff in error was defendant below, and will be referred to 
hereinafter as defendant. The defendant in error was plaintiff below, 
and will be referred to hereinafter as plaintiff. The plaintiff is a citi- 
zen of the state of New York, residing in the Southern EHstrict there* 
of. The defendant is a corporation organized under the laws of the 
Dominion of Canada, and having an office for the transaction of busi- 
ness in the Southern district of New York. The case is stated in the 
opinion. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City 
(Cletus Keating and L. De Grove Potter, both of New York City, of 
counsel), for plaintiff in error. 

Joseph P. Nolan, of New York City, for defendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. The plaintiff was in the ship broker's 
business, and he has brought this action to recover the sum of $11,- 
675, which he alleges to be due to him as a commission for finding a 
purchaser for the British screw steamship Eskasoni, of St. Johns, 
Newfoundland, at the price of $475,000. The case has been in this 
court before. 261 Fed. 993. At that time the right of the plaintiff to 
recover was sustained, and judgment for defendant was reversed. A 
new trial has been had, and a judgment has been entered for the plain^ 
tiff. The case now presented differs in material respects from the case 
when it came here before. 

It is alleged that on December 11 and 12, 1918, the defendant was 
the owner of the steamship, and that it agreed with the plaintiff, that if 
he should succeed in finding a purchaser for the boat at the price of 
$475,000, the defendant would pay to the plaintiff the sum of 2^ per 
cent, upon such purchase price for his services in the matter. It is 
further alleged that thereafter the plaintiff procured Philip Temple- 
man and George A. Moulton, as purchasers of the steamship, who 
thereupon began negotiations for the same, and who thereafter enter- 
ed into a contract of purchase and charter for the steamship with the 
defendant for the purchase price of $475,000. It is claimed that the 
sale was effected through the efforts of the plaintiff. Nothing has 
been paid to the plaintiff, except the sum of $125, which was paid to 
him on March 15, 1917. The plaintiff has obtained a verdict for $11,- 
750. with interest from March 12, 1917. 
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It IS admitted that the defendant at the time alleged was the owner 
of the vessel, and that it entered into the agreement with the plaintiff 
that he alleges. It is also admitted that the plaintiff procured Philip 
Templeman and George A. Moulton as purchasers of the vessel, and 
that they thereafter entered into an attempted contract with the de- 
fendant for the purchase and charter of the steamship at the price of 
$473,000, and that they paid down $5,000 on the execution of the al- 
leged contract, and that the defendant paid 21/^ per cent, of that 
amount to the plaintiff as a commission thereon. But it appears that 
the purchase was not consummated, and it is claimed that neither the 
vendor nor the vendees were capable, under British law, of consum- 
mating it. The defendant, the owner of the vessel, and Templeman 
and Moulton were all of them subjects of the kingdom of Great Britain 
and Ireland and residents of the crown colony of Newfoundland. 
They were British subjects, and as such were subject to the laws and 
commands and orders of the British government. 

At the time of the alleged contract of purchase the defendant was 
bound by a contract which it had with the British government, where- 
in it agreed to comply with certain instructions and rules of the Brit- 
ish government in the operation of its vessels, and agreed that it would 
not charter any vessel to any one to whom the British government ob- 
jected. There was put in evidence at the trial so much of the British 
Defense of the Realm Regulations as is quoted below. Those regula- 
tions, it is admitted, were in force at the time the alleged contract for 
the purchase and sale of the vessel was entered into between the de- 
fendant and Templeman and Moulton. Section 39CC of the above 
regulations reads as follows : 

"A person shall not. without permission in writing from the Shipping Comp- 
tPoll<!r directly or indirectly and whether on his own behalf or on behalf of 
or in conjunction with any other person, purchase or enter into or offer to 
enter into any agreement or any negotiations with a view to an agreement 
for the purchase of any ship or vessel. 

• "If any person acts In contravention of this regulation, or if when any 
permission of the Shipping Comptroller has been granted under this regula- 
tion, subject to any conditions and the person to whom It was granted fails 
to comply with any such condition, he shall be guilty of an offense against 
these regulations." 

It is argued that this regulation was obligatory upon the defendant 
and upon Templeman and Moulton, being British subjects and as the 
ship was a British ship. Consent to the sale was never obtained from 
the British Shipping Comptroller under section 39CC. When the de- 
fendant approached the British authorities at New York on the sub- 
ject, it was notified by the British consul that the British government 
would withhold its consent. Thereupon the defendant refused to 
consummate the sale and paid back to Templeman and Moulton the 
$5,000 paid by them to bind the contract. 

At the trial a British barrister was permitted to testify as an expert 
in British law. He stated that the contract of sale which the defend- 
ant had made with Templeman and Moulton was void under British 
law. But in the opinion of the majority of this court, and for rea- 
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sons which will appear later, it is not material whether the contract of 
sale was void under British law or not. 

The court below declined to charge the jury, as requested by the 
defendant, t)iat "if they believed the evidence to the effect that the 
contract under British law was illegal and void, that that would con- 
stitute a good defense to this action." This refusal was excepted to 
at the time, and has been assigned for error. It is also assigned for 
error that the court instructed the jury that the existence of British 
law was no defense to the action, and in directing them to bring in a 
verdict for the plaintiff for the full amount claimed. 

[1] The law has long been firmly established that the lex loci rei 
sitae determines the validity of a contract for the sale of real property. 
It has been many times said that personal property has no locality, but 
follows the person of the owner, "mobilia sequuntur personam," and 
that the validity of its transfer must be determined according to the 
laws of the owner's domicil. The proposition, however, has also 
been denied. In Pullman's Palace Car Co. v. Pennsylvania, 141 U. S. 
18, 22, 11 Sup. Ct. 876, 878 (35 h. Ed. 613), it was said: 

"The old rule, expressed in the maxim 'mobiUa sequuntur personam,* by 
which personal property was regarded as subject to the law of the owner's 
domicile, grew up in the Middle Ages, when movable property consisted chief- 
ly of gold and jewels, which could be easily carried by the owner from place 
to place, or secreted in spots known only to himself. In modern times, since 
the great increase in amount and variety of personal property, not Immediate- 
ly connected with the person of the owner, that rule has yielded more and 
more to the lex situs, the law of the place where the property is kept and used." 

And in Bulkley v. Honold, 19 How. 390, 15 L. Ed. 663, the court 
held that the sale of a ship, which was effected at New Orleans, the 
vendor having his domicile in New York, was governed by the laws 
of Louisiana, where the contract was made and performed, and not 
by the laws of New York. In that case both parties apparently had 
their domicile in the United States. In the case now before us the 
vendor and the vendee had a British domicile. That fact alone is not 
of controlling importance, so far as the question now before this court 
is concerned. 

[2] As between the parties, the sale and delivery of a vessel passes 
the title at common law. The question of registration is another and 
distinct matter. The registration of a vessel is not compulsory, but a 
privilege and advantage, of which the purchasers may or may not 
avail themselves as they choose. In the argument in this court in the 
instant case, the question of whether the validity of the contract for 
the sale of the ship depended upon the lex loci contractus, the lex loci 
celebrationis, or whether it depended upon the law of the domicile, 
was not mooted. 

The complaint alleges that defendant agreed with plaintiff that, if 
plaintiff should succeed in finding a purchaser for the steamship Es- 
kasoni at the price of $475,000, the defendant would pay to plaintiff 
the sum of ZYo per cent, upon such purchase price for its services. 
Then the complaint goes on to allege that the plaintiff thereafter pro- 
cured Philip Templeman and George A. Moulton as purchasers of 
the vessel, and that they entered into a contract of purchase with de- 
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fendant for the purchase price of $475,000. The truth of these alle- 
gations defendant expressly admitted in its answer. 

While the action is brought against Gaston, Williams & Wigmore 
of Canada, Limited, plaintiff was employed directly, not by that corpo- 
ration, which existed under the laws of the Dominion of Canada, but 
by another corporation, known as Gaston, Williams* & Wigmore 
Steamship Corporation, which the record disclosed to be an "Ameri- 
can corporation," and which managed the affairs of the Canadian 
corporation. The evidence of the employment is in the following let- 
ter: 

'•The. Globe line, 
"Gaston, Williams & Wigmore Steamship Gorporation, 

"Office of Vice President & General Manager, 120 Broadway, New York. 

•'[Flag] December 11th, 1916. 

**J. B. Austin, Jr., Vice Pres. & Gen. Mgr. 

"Mr. P. A. Warner, 30 Ohnrch Street, New York City — Dear Sir: Referring 
to our conTersaUon this afternoon, I beg to advise that you are authorized to 
offer the steamer Eskasoni for sale for four hundred and seventy-five thou- 
sand dollars, $475,000.00. Details as to terms of payment, transfer of steamer, 
etc., can be talked over when you have purchasers. 

"Yours very truly, J. B. Austin, Jr., Vice Pres. & Gen. Mgr." 

[3] The Mr. Austin who sig^s the letter and who arranged the em- ' 
frfoyment of the plaintiff testified that he is a citizen of the United 
States. The letter does not disclose that the steamer did not belong to 
the American corporation, or that she had a British registry, or that 
the proposed purchasers of the ship would have to be approved by the 
British authorities, or that the American corporation was acting for, 
or on behalf of, the Canadian corporation which owned the ship. The 
record does not disclose that the plaintiff's attention was called in any 
way to these facts at the time he was employed, or that he knew any- 
thing about them until after the contract of sale had been signed by 
the defendant and by the purchasers brought into the transaction by 
the broker. We do not know any rule of law which enables this court 
to go outside the record, and infer that the plaintiff must have known 
that the ship he was employed to sell was a British ship. But we shall, 
for the sake of the argument, assume, what no doubt was true in fact, 
that the plaintiff knew all the time that the ship was British and that 
the seller and purchasers were British. We know of no rule of law, 
however, which imposed upon the plaintiff under such circumstances 
the duty of acquainting himself with the British law, and any rules 
and regulations which the British government has established con- 
cerning the transfer of British ships during the war. What a broker 
undertakes is merely to produce a person able, ready, and willing to 
purchase on the terms prescribed by his principal. If there are othet 
conditions to be complied with, it is the duty of the principal to ac- 
.quaint the broker with them. The principal is not relieved from the 
duty of disclosure by the fact that the conditions happen to grow out 
of tiie peculiarities of the foreign law. It is the foreign principal, and 
not his American broker, who is assumed to know what the foreign 
law is. 
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[4] It appears, too, that the defendant had entered into a bunk'er 
coal agreement with the British government, by which it agreed to 
comply with certain instructions and rules of the government in the 
operation of its vessels, and agreed that it would never charter any 
vessel to any one to whom the British government objected. The an- 
swer to the complaint alleges, referring to the above agreement, that 
"this fact was or should have been known by the plaintiff." It could 
not have been known to him, however, unless Gaston, Williams & 
Wigmore, or the defendant, or the British authorities disclosed it. 
The evidence does not show that the information was communicated 
to the plaintiff, and the plaintiff himself testified that he had "no 
knowledge of the bunker agreement," by which we understand him to 
mean that he had no knowledge of it until after the contract of sale 
was executed by the vendor and vendees. If a principal enters into an 
agreement which restricts his right to sell, it is his duty to disclose it to 
his broker; and if he makes no such disclosure, and the broker has 
no knowledge, of it, the broker certainly cannot be deprived of his 
commission because the principal fails to complete the sale on that 
account. 

The fact of the matter is that it never occurred to the principal, at 
.the time he employed his broker, the plaintiff, nor, for that matter, 
until after the contract of sale was signed by it and the purchasers, 
that there might be an obstacle to the final consummation of the sale 
by the refusal of the British authorities to approve it. The fault was 
that of the seller, and not that of the broker. The broker performed 
all. that he was required to do by the terms of his emplo3rment, and 
the seller cannot be heard now to defeat his right to his commission by 
setting up its own failure to make the disclosure as a bar to his re- 
covery. 

The broker produced two purchasers, and one only wsls objected to, 
and the one who was objected to assigned all his interest in the con- 
tract of sale to the other, who was able, ready, and willing to perform. 
Notwithstanding the assignment, the vendor refused to proceed with 
the sale under the contract which it has executed. With its reasons 
for doing so we are not now concerned. Mr. Austin, the general man- 
ager of Gaston, Williams & Wigmore, testified that at that time the 
price of vessels was rising, and that his concern was getting offers for 
the ship "right along." In reference to one of the offers he was ques- 
tioned and answered as follows : 

"Q. Was it as high as $575,000? A. I can teU from my papers; somewhere 
around that." 

It does not appear whether or not that fact influenced the defend- 
ant's conduct. 

[5, 6] It may be proper for us to say more explicitly, although it 
might be inferred from what has been already stated, that if it be 
assumed that the broker was impliedly bound under his contract of 
employment to produce as purchasers of the ship persons utider no 
legal disability which precluded them from entering into a binding 
contract of sale that the question as to whether such persons were pro- 
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duced depends upon the lex loci contractus, using the phrase as de- 
noting the place where the contract was entered into. It may be con- 
ceded that, where a contract is by its term to be performed in a place 
other than that in which it is made, the parties, according to the trend 
of American authorities, are presumed to adopt the law of the place 
of performance as the law of the contract Hall v. Cordell, 142 U. S. 
116, 12 Sup. Ct. 154, 35 L. Ed. 956. The general rule as to contracts, 
however, is that they are to be governed as to their validity, as well 
as to their nature and interpretation, by the law of the place where 
they are made, unless the contracting parties clearly appear to have 
had some other law in view ; and under the express terms of the exe- 
cuted contract of sale between the vendor and the vendees the ship 
was to be delivered at New York. It certainly cannot be said that it 
was made known to the broker at the time of his employment that any 
other law than the law of the place of contract was in any way appn- 
cable to the transaction in which the parties were engaged. By the lex 
loci contractus the vendees were not subject to any legal disability, and 
were able, ready, and willing to consummate the transaction. 

[7] It is elementary that a broker employed to find a purchaser is 
not entitled to a commission, where no sale is made, unless he has at 
least produced one who is able, ready, and willing to take the property 
on the terms specified. Ferguson v. Willard, 196 Fed. 370, 116 C. C. 
A. 406; Wittwer v. Hurwitz, 216 N. Y. 259, 110 N. E. 433; Wheel- 
er V. Lawler, 222 Mass. 210, 110 N. E. 273; Abbott v. Lee, 86 Conn. 
392, 85 Atl. 526. Each of the words "able, ready, and willing" ex- 
presses an idea that the others do not convey. Phillips' Ex'r v. Rudy, 
146 Ky. 780, 784, 143 S. W. 397. And all three of these elements must 
be found in the purchaser who is produced, to entitle the broker to his 
commissions. Bronk v. Connecticut Trust, etc., Co., 89 Conn. 134, 93 
Atl. 128; Riley v. Hoffman, 216 Mass. 352, 103 N. E. 904; Von Bay- 
er v. Ninigret Mills Co., 164 App. Div. 698, 150 N. Y. Supp. 291 ; 
McDermott v. Mahoney, 139 Iowa, 292, 115 N. W. 32, 116 N. W. 788. 

The general rule appears to be that the broker is entitled to his 
commission when his efforts have resulted in a sale, or in procuring a 
customer who is able, ready, and willing to buy upon the terms pre- 
scribed by the owner. If the customer is produced who is able, ready, 
and willing to buy, the fact that the sale fails through no fault of the 
broker and no fault of the customer cannot deprive the broker of his 
commission. Home Banking & Realty Co. v. Baum, 85 Conn. 383, 386, . 
82 Atl. 970; Smith v. Peyrot, 201 N. Y. 210, 214, 94 N. E. 662. 

[8] Where a contract is one not to be performed elsewhere, the cus- 
tomer produced should be by the lex loci contractus legally able to en- 
ter into the contract. In Volker v. Fisk, 75 N. J. Eq. 497, 72 Atl. 
1011, the owner of certain real estate agreed with a broker to sell the 
same for $5,700, or any greater sirni, and said that she could retain for 
her own use all purchase money in excess of that sum. The broker 
procured one to purchase the premises for $6,000. Later the purchas- 
er, who was an infant at the time the property was purchased, repu- 
diated the purchase and recovered back the purchase price. The coiirt 
held that the broker never earned the conmiission, as it was paid on a 
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sale which was afterwards avoided, and that the comttiission which 
had been paid could not be retained by the broker. The Vice Chan- 
cellor said: 

"An Invalid sale Is practically no sale, • • • and she [the broicer] 
cannot retain an advantage resulting from her unavailing effort." 

In Fox V. Ryan, 240 111. 391, 397, 88 N. E. 974, the court declares 
that when a broker produces a buyer, and the seller accepts him and 
executes an enforceable contract of sale, it is held to be a determina- 
tion by him of the purchaser's ability to perform his contract, and the 
seller cannot defeat the broker's commissions on the ground that the 
purchaser is not able to buy the property. And see Wilson v. Mason, 
158 111. 304, 311, 42 N. E. 134, 49 Am, St. Rep. 162. And in Mitchell 
V. Weddington (decided by the Kentucky Court of Appeals) 122 S. 
W. 802 (1909),^ the broker was employed to purchase the coal and 
minerals on a certain farm. He obtained from the owners of the farm 
a contract, signed by each of the six owners, in which they declared 
that they had sold to the defendant all the coal and minerals in, on, 
and under their lands at the agreed price. It appeared that one of the 
owners who signed the contract was a minor. The defendant, the 
vendee, refused to complete the purchase. The broker brought suit 
against him for his commissions. The court below instructed the jury 
to find for defendant- The Court of Appeals affirmed the judg- 
ment, saying: 

"The cases cited by appellant are not applicable to the facts of this case. 
In those cases the brokers had done all that they contracted to do. Here tne 
appellant did not do all that he contracted to do, because he failed to pur- 
chase the land by a contract that was binding on all the parties signing it" 

The general rule in England and the United States rejects the con- 
tinental rule, and holds that the capacity of a party to contract is de- 
termined by the law of the place where the contract is made. In the 
above case by the lex loci contractus the contract was not binding, be- 
cause of the infant's right to disaffirm. 

In Goodnough v. Kinney, 205 Mass. 203, 91 N. E. 295, it is said: 

"It is settled that, where the broker secures a customer who is both willing 
and financially able to purchase property upon the terms authorized by the 
principal, who has been informed of the completion of the negotiations, a 
commission has been earned, even i^ a sale Is not completed because the 
parties never enter into a binding agreement, or the owner refuses or neglects 
to make a conveyance." 

[9] In Kalley v. Baker, 132 N. Y. 1, 29 N. E. 1091, 28 Am. St. Rep. 
542, a broker was employed by the defendant to effect a sale of his 
farm. The broker produced a customer, and negotiations began which 
resulted in an agreement for an exchange of the farm for an apart- 
ment house owned by the customer the broker produced. The written 
contract provided that the two properties were to be free from all 
incumbrances, except the apartment house was to be subject to two 
mortgages. When it came to the exchange of deeds, the person who 
employed the broker found objections to the title offered by the cus- 

^ The case is not in the Kentucky Reports. 
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Comer. A considerable sum of interest on the mortgages was unpaid, 
as well as a large amount of unpaid taxes, and the customer was a 
married ^voman, and her husband had not joined in the deed. There 
were other objections, and the title was rejected, and the contract of 
exchangee -was never performed. The court held that the broker was 
entitled to his commissions when the contract of exchange was exe- 
cuted. The court below instructed the jury: 

••That, in the absence of any express agreement to the contrary, the law Is 
that tlie broker is entitled to his commissions when the vendor accepts, when 
he [the broker] brings to the vendor a party ready and wlUing to accept the 
terms fise^ by the vendor, and the party is satisfactory to the vendor and he 
enters into a contract with him." 

The Court of Appeals held that the instruction presented no error. 
In Colvin v. Post Mortgage & Land Co., 225 N. Y. 510, 516, 122 
N. E- 4-54, it is laid down that to earn his commissions a broker or- 
dinarily must accomplish what he undertakes to do in his contract of 
employment; that if he fails to do so, but produces a buyer with 
whom the owner is satisfied, and who executes a contract of sale with 
the owner at a price and upon terms satisfactory to the latter, the 
broker is entitled id his compensation. The court then goes on to say 
that a failure to complete thereafter, whether due to the fault of the 
buyer or of the seller, will not deprive the broker of his commissions. 
This seems to be the law of the state of New York, which is the place 
in vrhich the broker was employed and where the services were ren- 
dered; and in the instant case the broker produced customers who 
were able, ready, and willing to contract, and were accepted by the 
seller, who executed a contract of sale- with them. 

[10] That the broker may lose his right to his commission because 
of the illegality of the transaction is, of course, true. The rule is that, 
if the transaction negotiated by the broker is illegal, and he partici- 
pates in the illegality or has knowledge thereof, he is not entitled to 
his commission. Neither is he entitled to it if hi§ services are tainted 
with illegality. 9 C. J. 634; 19 Cyc, 375; Irwin v. Williar, 110 U. S. 
499, 510, 4 Sup. Ct. 160, 28 h. Ed. 225 ; Volker v. Fisk, supra ; Walsh 
v. Hastings, 20 Colo. 243, 38 Pac. 324; Kahn v. Walton, 46 Ohio St. 
195, 20 N. E. 203. But in this case the contract of sale was not ille- 
gal under the law of the state of New York, where it was made and 
was to be performed. 

The Supreme Court has held that, if the party employing a broker 
makes representations to the latter who obtains a customer able, will- 
ing, and ready to buy, the vendor is bound for the commission, if the 
sale fails solely because the vendee finds that the representations made 
by the vendor to the broker and repeated by him to the vendee were 
false. In Dotson v. Milliken, 209 U. S. 237, 28 Sup. Ct. 489, 52 L. 
Ed. 768, the ow^ner of 124,000 acres of coal land agreed with a bro- 
ker to give him $2.50 an acre for every acre the broker could sell at 
$20, and that the broker was to go to work for a purchaser. The 
owner made certain representations to the broker as to the intentions 
of a railroad company to run its road through the property. The 
broker secured a purchaser on the terms named by the vendor, but 
272 F.— 5 
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when it came to consummating the deal the purchaser declined to take 
the property, because he learned that the representations as to what 
the railroads would do were not true. The broker sued for his com- 
mission, and obtained a judgment in his favor, which the Supreme 
Court affirmed. The court, in a unanimous opinion written by Mt. 
Justice Holmes, said: 

"We must repeat that It does not matter how much or how little the pur- 
chaser relied upon the defendant's representations, if the plaintiff relied 
upon them and obtained a purchaser ready and able to purchase upon the basis 
that the defendant's representations to the plaintiff were true." 

In the above case the thing contemplated was a sale, and no sale re- 
sulted ; but the broker got his commission. In principle we are un- 
able to distinguish such a case as the above from one in which the 
vendor withholds from the broker essential conditions as that the 
buyer must be approved by a foreign government, and the buyer pro- 
duced is able, willing, and ready to perform, but the sale fails solely 
because of some condition undisclosed to the broker. 

[11] To recapitulate in brief, the broker in this case produced pur- 
chasers able, ready, and willing to buy, and not disqualified from do- 
ing so by the lex loci contractus. They were accepted by the defend- 
ant, who signed with them a valid contract of sale. While the pur- 
chasers were British subjects, and could not obtain British registry for 
the ship, that fact would not invalidate the sale, nor prevent title from 
passing, and they were willing to take the title at their own risk, with 
full knowledge of all the facts. The principal alone refused to con- 
summate the transaction, for reasons personal to himself and not 
disclosed to the plaintiff. The failure to complete was not the fault of 
the plaintiff, who is entitled to recover his commissions. 

Judgment affirmed. 

HOUGH, Circuit Judge (dissenting). This broker produced pur- 
chasers, who were rjeady, willing, and able enough to do everything 
needful, except satisfy British law- in the sale of a British vessel. The 
arrangement for which this court rewards plaintiff below would have 
subjected the purchasers to penalties, if not tc criminal prosecution, 
made the ship something that had better be kept hidden from the mari- 
time power of Great Britain, and rendered it practically impossible for 
vendors to stay in the shipping business. To produce such an im- 
broglio is not a service, and to call it a sale is a misnomer. What 
set-ms to me error arises from totally disregarding the law of the 
ship's flag. 

I dissent 
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THE JOHN D. ROCKEFELLER. THE FALI^ CITY. STANDAIUD OIL CO. 

V. DAVIES. 

(Circuit Court of Appeals, Fourth Circuit. February 14, 1921.) 

No. 1804. 

1. Collision <^»6— Pilot rules held not inconsistent with statutoiy rules, 

and hence binding. 

Pilot rul^, made under Rey. St. S 4412 (Comp. St. S 8166), for the 
Mississippi river, held not inconsistent with the statutory rules for the 
avoidance of collisions, and hence binding upon navigators. 

2. Collidon ^=>d-^RlTer customs subordinate to statutory rules, but violation 

Is a fault, when not inconsistent with statutory rules. 

The customs of the Mississippi river are subordinate to the statutory 
rules of navigation and the pilot rules adopted under Rev. St § 4412 
(Comp. St. $ 8166), but, when not inconsistent with those rules, should 
be observed, and the violation of an establli^ed custom is attributed to 
a vessel as a fault 

3. Collision ^=>1 — Right to expect observance of rules and customs by other 

navigatmiB. 

Navigators have a right to expect the observance by each other of the 
rules of navigation and the customs of the river. 

4. Collision ^=^0-— Vessel, seeing another's disregard of required precautions, 

must act in view of such ronJssness. 

When a vessel sees, or should see, that another is disregarding requir- 
ed precautions against collision, and fails to take reasonable precaution 
herself, in view of the other's remissness, both will be held at fault 

5. Collision ^=»76— Navigator, seeing that signals are misunderstood, should 

stop and reverse. 

Where it is evident to & navigator of a vessel that his signals are 
misunderstood, he should immediately stop and reverse, until his signals 
are understood, and he will be at fault for failure to do so. 

6. Collision ^=^98— Steamer descending Alississippi river not entitled to give 

signal for starboard passing. 

Under the statutory rules for navigation on the Mississippi river and 
the pUot rules made under Rev. St. S 4412 (Comp. St. S 8166), if an 
ascending steamer gave the signal for a port to port passing, or gave 
no signal, a descending steamer was bound to make a port to port passage, 
or sound the alarm signal and stop, and if necessary to reverse, and had 
no right to signal for a starboard to starboard passing, even though the 
ascending steana^er was on the wrong side of the river, under a custom of 
the river. 

7. Collision ^=>91 — ^Fault of descending steamer In going forward, after giving 

signal for starboard passing, not asseikted to, held proximate cause of 
collision. 

The act of a steamer, descending the Mississippi river, in signaling for 
a starboard to starboard passing, with knowledge that an ascending vessel 
must change her course and immediately increase her speed, and that the 
maneuver would be difficult, if not impossible, and in proceeding with 
the current without any assent to the signal, held a proximate cause of a 
collision. 

8. Collision ^=^91 — ^Ascending steamer held at fault In not repeating signal 

and taking precautions to prevent collision. 

A steamer ascending the Mississippi river held at fault in failing to 
repeat its signal for a port to port passing, when not assented to, and in 
making no effort to avoid a collision, though it should have known that a 
descending steamer, rounding a bend in the sweep of the current, would 

^=»For other cases see same topic & KEY-NUMBER in all Key-Numbered DigesU & Indexes 
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expect any ascending vessel to be on the other side of the river, under a 
cnstom of the river. 

9. CoUision <@=>91— Fault of aMendfng steamer, which was practically at 

rest, b^d not proxhnate cause of collision. 

Where a steamer, ascending the Mississippi river and changing pilots, 
was almost at rest, and a descending steamer could plainly see her, and 
was required by the rules of navigation to pass port to port, and had 
abundant room for so passing, the failure of the ascending steamer to 
signal for a port to port passing, or repeat her signal when not assented 
to, was not a proximate cause of the collision. 

10. Collision ^==>95 (2)— Towing company and tugs, and not steamer, held 
responsible for navigation of steamer. 

Where a steamer was in charge of a towing company under an inde- 
pendent contract of towing, the towing company and its tugs, and not 
the steamer, were responsible for a fault in her navigation. 

Cross-Appeals from the District Court of the United States for the 
Eastern District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Libel by the Standard Oil Company, owner of the steamship John 
D. Rockefeller, against the steamship Falls City, with cross-libel by 
D. Davies, as master and claimant of the steamship Falls City, against 
the steamship John D. Rockefeller. From a decree dismissing the libel 
and cross-libel (260 Fed. 982), both vessels appeal. Affirmed. 

Certiorari denied 255 U. S. ,41 Sup. Ct. 535, 65 L. Ed. . 

John M. Woolsey, of New York City, and Edward R. Baird, Jr., of 
Norfolk, Va. (J. Parker Kirlin and Robert S. Erskine, both of New 
York City, on the brief), for appellant and cross-appellee. 

Leon T. Seawell, of Norfolk, Va. (Hughes, Little & Seawell, of 
Norfolk, Va., on the brief), for appellee and cross-appellant. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

WOODS, Circuit Judge. At 5:30 p. m., November 15, 1917, two 
large ocean steamships, the John D. Rockefeller and the Falls City, 
collided on the Mississippi river near Pauline Street wharf, New Or- 
leans. Both vessels were injured, and the Falls City, on arrival at 
Norfolk, was libeled by the Rockefeller for damages, placed at $40,- 
000. By cross-libel the Falls City claimed $30,000 damages. 

The District Court, on testimony taken by commission, found the 
collision was due entirely to the fault in the navigation of the Falls 
City on the part of the Bisso Towboat Company, having the vessel in 
tow as an independent contractor, and held that company alone liable. 
As neither the Towboat Company nor its tugs were before the court, 
the result was a decree dismissing the libel and cross-libel. Both ves- 
sels appealed. The Rockfeller alleges that the Falls City did not have 
vuch an independent contract with the Bisso Towboat Company as to 
irelieve her of the liability from fault in her navigation ; the Falls City 
alleges fault in the navigation of the Rockefeller resulting in the col- 
lision. 

The cause turns on the action of the navigators of the two vessels, 
in view of their legal rights and duties in the relative positions which 
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the evidence shows the vessels occupied to each other. At the point 
of collision the Mississippi river is about 2,000 feet wide. The Rock- 
efeller was an oil tank steam vessel 458.3 feet long, 60 feet wide, and 
28.6 feet deep, cwi her way up the river to Baton Rouge. At the time 
of the collision she had just exchanged a bar pilot for a river pilot. 
She was on the New Orleans side of the river, at a distance of about 
75 to 150 feet from the shore, according to the varying estimates of 
her officers, and from 200 to 600 feet according to the varying esti- 
mates of the officers of the Falls City. The Falls City, a British 
steamer, 397 feet long and 52 feet beam, was descending the river, and 
came iii sight of the Rockefeller on turning a bend about a mile dis- 
tant. 

It thus appears that the navigator of each vessel had opportunity to 
observe the movements of the other in abundant time to navigate his 
vessel so as to avoid any risk of collision. The witnesses are so at 
variance in their estimates of distances that it is impossible to state 
with accuracy the relative positions of the two vessels when they came 
in sight of each other. According to the testimony of the witnesses 
on the Falls City, she was in a course end on, or nearly end on, with 
the Rockefeller. The witnesses on the Rockefeller testify that, if the 
Falls City\ had kept her course, she would have passed the Rockefeller 
port to port about 400 feet distant. It is sufficient to say that the tes- 
timony leaves no possibility of doubt that the vessels were approach- 
ing each other so niear end on as to involve a degree of risk of collision 
without careful navigation and full understanding and agreement as 
to signals and passing courses. The danger was more obvious from 
the fact that the Falls City had just rounded a bend, so that her exact 
course was difficult to discern from the Rockefeller. Harrison, the 
master of the Rockefeller, testified that when he saw the Falls City 
she was "a little" on the port bow of the Rockefeller. 

What the vessels did after the emergency arose requires no atten- 
tion, for we think it clear that the collision was due to disregard of 
the rules of navigation when the vessels first came in sight of each 
other. The applicable statutory rules governing navigation in the 
Mississippi river are : 

"Bule 18. If two vessels under steam are meeting end on, or nearly end on» 
80 as to Involve risk of collision, the helms of both shall be put to port, so that 
each may pass on the port side of the other." 

"Rule 21. Every steam vessel, when approaching another vessel, so as to 
involTe risk of collision, shall slacken her speed, or, if necessary, stop and 
reverse; and every steam vessel shall, when in a fog, go at a moderate 
speed." 

**Rule 24. In construing and obeying these rules, due regard must be had 
to all the dangers of navigation, and to any special circumstances which may 
exist in any particular case rendering a departure from them necessary in 
order to avoid immediate danger." 

"Rule 26. Nothing in these rules shall exonerate any ship, or the owner, 
or master, or crew thereof, from the consequences of any neglect to carry . 
lights or signals, or of any neglect to keep a proper lookout, or of the 
neglect of any precaution which may be required by the ordinary practice 
of seamen or by the special circumstances of the case," 
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[1] Pilot rules, made under section 4412 of the Revised Statutes 
(Comp. St. § 8166), provide as follows: 

"Rnle 1. When steamers are approaching each other fr(Hn opposite direc- 
tions, the signal for passing shall be one short and distinct blast of the 
whistle to alter course to starboard so as to pass on the port side of the 
other, and two short and distinct blasts of the whistle to alter course to 
port so -as to pass on the starboard side of the other. 

"When two vessels are meeting end on, or nearly end on, so as to involve 
risk of collision, the helms of both shall be put to port, so that each may pass 
on the port side of the other. 

"When an ascending steamer is approaching a descending steamer, the 
pilot of the ascending steamer shall give the first signal for passing, which 
shall be promptly answered by the same signal by the pilot of the descend- 
ing steamer, if safe to do so, and both shall be governed accordingly ; but If 
the pilot of the descending steamer deem it dangerous to take the side in- 
dicated by the ascending steamer, he shall immediately signify the fact by 
sounding the alarm or danger signal of four or more short and rapid blasts 
of the whistle, and it shall be the duty of the pilot of the ascending steamer 
to answer by a signal of four or more short and rapid blasts of the whistle, 
and the engines of both steamers shall be immediately stopped, and backed if 
necessary, until the signals for passing are given and answered. After sound- 
ing the alarm signal by both steamers, the pilot of the descending steamer 
shall indicate by his whistle the side on which he desires to pass, and the 
pilot of the ascending steamer shall govern himself accordingly, the descend- 
ing steamer being entitled to the right of way. , 

"Where possible the signals for passing must be made, answered and un- 
derstood before the steamers have arrived at a distance of half a mile of 
each other." 

These pilot rules are in no way inconsistent with the statutory rules, 
but are merely more detailed regulations for the avoidance of collisions, 
and are binding upon navigators. Belden v. Chase, 150 U. S. 674, 14 
Sup. Ct. 264, 37 L. Ed. 1218.^ 

[2] The customs of the river are, of course, subordinate to the 
statutory rules and to the pilot rules ; but, when not inconsistent with 
those rules, they should be observed for promoting both dispatch and 
safety, and the violation of an established custom of this sort is attrib- 
uted to a vessel as a fault! On the Mississippi river the recognized 
applicable customs, established, we think, by the weight of the evidence 
in this case, and recognized in all the cases we have been able to find 
on the subject, are these : Where the navigation is not materially af- 
fected by bends or other special conditions, the descending vessel 
should keep in the middle of the stream, and the ascending vessel 
<?hould keep to her right side of the river. But, where there are bends, 
the ascending vessel has a right to run the points, and the descending 
v^essel to run the bends ; that is, the ascending vessel should take the 
course from the point on one side of the river to the nearest point on 
the other, to avoid the resistance of the current by keeping in the eddy 
water near the bank, while the descending vessel should keep the main 
channel current, following the bends, thus using the force of the 
current. Snow v. Hill, 20 How. 543, 53 L. Ed. 1017; Goslee v. Shute, 
18 How. 463, 15 L. Ed. 462; The Magenta, 16 Fed. Cas. 391, No. 
8,946; Bates v. The Natchez, 2 Fed. Cas. 1023, No. 1,102; Shirley v. 
The Richmond, 21 Fed. Cas. 1325, No. 12,795; Sinnott v. The Ores- 
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den, 22 Fed. Cas. 228, No. 12,908; The Magnolia, 16 Fed. Cas. 478, 
No. 8,958. 

[3] As all vessels navigating the Mississippi river should observe 
these rules and customs, navigators have a right to expect their ob- 
servance by each other. 

[4] A rule of caution laid down by the courts — to be applied, how- 
ever, with great discrimination — ^is that, when one vessel sees, or 
should see, that another is disregarding the required precautions 
against collision, and fails to take reasonable precaution herself, in 
view of the remissness of the other vessel, both will be held at fault. 
The Albert Dumois, 177 U. S. 250, 20 Sup. Ct. 593, 44 L. Ed. 751 ; 
Maria Martin, 12 Wall. 31, 20 L. Ed. 251 ; The America, 92 U. S. 432, 
23 L. Ed. 724; The Manitoba, 122 U. S. 97, 7 Sup. Ct. 1158, 30 L. 
Ed. 1095; The 'New York, 175 U. S. 187, 20 Sup. Ct. 67, 44 L. Ed. 
126; The Pegasus (C. C.) 19 Fed. 46; The Warren (D. C.) 18 Fed. 
559; The Einar v. The Ivanhoe (D. C.) 45 Fed. 497. 

[5] Where it is evident to a navigator of a vessel that his signals 
are misunderstood, he should immediately stop and reverse until his 
signals are understood, and he will be held at fault for failure to do 
so. The Johnson, 9 Wall. 146, 19 L. Ed. 610; The Imperator (D. C.) 
76 Fed. 879; Brooklyn Ferry Co. v. U. S. (D. C.) 122 Fed. 696; The 
Peconic (D. C.) 124 Fed. 848; The Eugene F. Moran, 154 Fed. 41, 83 
C. C. A. 153; The Dictator, 169 Fed. 789, 95 C. C. A. 255; The Tug 
Boat No. 6, 170 Fed. 306, 95 C. C. A. 502. 

[8] Under the pilot rule above quoted the Rockefeller, as the as- 
cending steamer, had the right and duty to give the first signal for 
passing, and the navigator of the Falls City was bound to yield by 
answering with the same signal. If, therefore, the Rockefeller gave 
the signal of one blast, requiring a port to port passing, the navigator 
of the Falls City was bound to give a like response, unless he regarded 
the port to port passing dangerous ; and in that event he was not allow- 
ed to give a two blast signal, requiring starboard to starboard passing, 
but his only right was to sound immediately the alarm signal, imme- 
diately stop, and, if necessary, reverse his engine. Even if it be as- 
sumed that the Rockefeller was on the wrong side of the river under 
the custom of navigation, that did not exempt the navigators of the 
Falls City from their obligation to assent to the one-blast signal of the 
Rockefeller, the ascending steamer, as required by the pilot rules, or 
even in the absence of a signal to navigate to starboard, so as to make 
a port to port passage as required by both the statutory and pilot rules. 

[7] According to the testimony of the officers of the Falls City and 
the officers of the tugs, they observed the Rockefeller from one-half 
mile to a mile distant, 200 to 500 feet from the New Orleans shore. 
It was therefore evident to her navigator that the Rockefeller was 
coming up on the New Orleans side of the river, and it should have 
been evident to him that the Rockefeller was moving very slowly, en- 
gaged in exchanging pilots. In this situation her witnesses testify 
her navigator signaled for a starboard to starboard passing. He was 
charged with knowledge that the Rockefeller would have to change her 
course and immediately increase her speed in order to pass starboard 
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to Starboard, and with knowledge that this maneuver would be diffi- 
cult, if not impossible. Charged with this knowledge, and with the 
further knowledge that under the pilot rule the Rockefeller was enti- 
tled to give the commanding signal, he was bound, at the very least, as 
soon as he failed to receive an assent to his signal for a starboard pas- 
sage, either to navigate to starboard, so as to pass port to port, in 
obedience to the rules, or to reverse and stop. Instead of doing this, 
according to the testimony on his own behalf, he proceeded without 
change until he had given a second signal for a starboard passing, and 
received a dissent from the Rockefeller of one blast, demanding a port 
to port passing. It was then too late. Going forward with the cur- 
rent, which made control of his ship more difficult, when there was no 
assent to his signal, on the assumption that the Rockefeller would 
yield to his demand, and that he could have a safe starboard to star- 
board passing, was evidently a proximate cause of the collision. 

[8] The case of the Rockefeller is more difficult. The navigator of 
the Rockefeller should have known that the Falls City, rounding the 
bend in the sweep of the current, would probably expect any ascending 
vessel to be on tiie other side of the river rimning the points, accord- 
ing to the custom, and this situation required extra precaution on his 
part. Gring v. Boyer, 157 Fed. 220, 84 C. C. A. 668. Her navigator 
was indifferent to the signals of the Falls City, took no account of the 
failure of the Falls City to assent to his signal, did not promptly re- 
peat it, and made no effort to avoid the collision until the Falls City 
was too near to prevent it. This is shown by the testimony of the 
officers of the Rockefeller themselves, which is inconsistent and unsat- 
isfactory. Harrison, the master, testified that when the Falls City was 
a half mile away the bar pilot on the Rockefeller gave a signal of one 
blast for a port to port passing and received an assenting signal of 
one blast ; that the courses of the two vessels at that time were par- 
allel, about 400 feet apart; that immediately after giving the assent- 
ing signal the Falls City suddenly changed her course and swung 
across the course of the Rockefeller. The master also testified that 
another signal of one blast was given by the river pilot of the Rocke- 
feller, five minutes after the first. He is contradicted, however, by 
the other officers on the Rockefeller. Davies, chief engineer, and Sea- 
gren, third officer, testified that they heard the single blast from the 
Rockefeller, but heard no signal of any kind from the Falls City. 
Lombard, the bar pilot, says he gave the signal of one blast, but could 
not remember response or signal of any kind from the Falls City. 
Lombard gives also the significant testimony that, when the Falls City 
was half a mile distant, he blew one blast, without any impression of 
an assenting signal. He appears, according to his testimony, to have 
leisurely turned over the Rockefeller to the river pilot, without tak- 
ing further notice of the Falls City or giving any. other signal, al- 
though the Falls City was coming toward the Rockefeller, having 
given no response to indicate that the signal had been heard or un- 
derstood. According to the testimony of Neihysel, the river pilot of 
the Rockefeller, the Falls City was only 150 to 200 yards away when 
he gave the second signal of one blast. Lombard testified, also, that 
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after going to the shore in a motorboat he walked two squares and was 
about to step on a street car before he heard any danger signal. ^ 

Much consideration of the evidence leads to these conclusions : The- 
Rockefeller and the Falls City were approaching each other, if not 
end on, near enough to that relation to require that each should give 
careful attention to the rules of navigation to prevent collision. The 
Falls City signaled for a starboard to starboard passing, and without 
an assent from the Rockefeller proceeded until it was too late to 
avert a collision. The Rockefeller gave a port to port signal, and paid 
no attention to the signal of the Falls City, when, if she had observed, 
she would have known that her signals had not been understood, and 
that the Falls City and the two tugs were coming on, demanding a 
starboard to starboard passing. She did not promptly repeat her sig- 
nal when it was not answered. i 

[9] The navigators of the Rockefeller are subject to criticism for 
their failure to repeat the signal, and for not attending more closely 
to the signals and movements of the Falls City. She would be held at 
fault, and liable, if her negligence in these respects had been the prox- 
imate cause of the collision. But we do not think it was. She was 
almost at rest ; the Falls City could plainly see her, and was enjoined 
by the rules to pass port to port. There was abundant room for the 
passing, without any movement of the Rockefeller. Under such con- 
ditions it was the obvious duty of the Falls City to pass port to port, 
even if the Rockefeller had given no signal. Nothing could have jus- 
tified the attempt of a starboard to starboard passing, except a con- 
senting signal from the Rockefeller. Her navigators are therefore 
not in a position to charge the accident to fault of the Rockefeller in 
not signaling to her to do what the law required her to do. We think 
the fault in the navigation of the Falls City was the sole proximate 
cause of the accident. 

[10] The Falls City being in charge of the Bisso Towboat Compa- 
ny under an independent contract of towing, that company and its 
tugs, and not the Falls City, are responsible for the fault in her nav- 
igation. Sturgis v. Boyer, 24 How. 110, 16 L. Ed. 591; Eugene F. 
Mbran, 212 U. S. 466, 29 Sup. Ct. 339, 53 L. Ed. 600; The Crom- 
well, 259 Fed 166, 170 C. C. A. 234; The Dorset, 260 Fed. 32, 171 C. 
C. A. 68. 

Affirmed, 
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CRAIG-GILES IRON CO. v. BROWNLEE el aL 

(Circuit Court of Appeals, Fourth Circuit. February 1, 1021.) 

No. 1825. 

1. Public buds ^=>183— Evidence held to warrant finding that grant from the 

state waa not proTed. 

In ejectment, where plaintiff's title depended on a grant from the state, 
the record of wlilch did not bear the signature of the Governor, evidence 
fteld to warrant a finding that plaintiff had not sustained the burden of 
showing the execution of the grant. 

2. Appeal and error ^=>1M6 (3)— Ruling as to burden of proof immaterial, 

when court found weight of evidence was against plaintiff. 

That the District Court erroneously imposed on plaintiff the burden of 
establishing the execution of a lost grant from the state by conclusive 
proof was immaterial, where the court explicitly found that the weight 
of evidence was against the inference that the grant was ever executed. 

3. Lost instruments ^=>23(3) — ^Degree of proof required stated. 

Evidence of the existence of an instrument conveying land alleged 
to be lost must not only be preponderant, but so strong and clear that 
the mind of the Judge or Jury rests with complete satisfaction on the 
conviction that the security of land titles will not be disturbed by a 
finding in favor of the existence of the alleged lost instrument. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Roanoke ; Henry Clay McDowell, Judge. 

Action by the Craig-Giles Iron Company against Mrs. Lee Brownlee 
and others. Judgment for defendants, and plaintiff brings error. Af- 
firmed. 

W. J. Henson, of Roanoke, Va., and M. P. Farrier, of Pearisburg, 
Va. (Vinson & Thompson, of Huntington, W. Va., Williams & Far- 
rier, of Pearisburg, Va., and Jackson & Henson, of Roanoke, Va., on 
the brief), for plaintiff in error. 

W. B. Snidow, of Pearisburg, Va., and H. T. Hall, of Roanoke, Va. 
(Hall, Wingfield & Apperson, of Roanoke, Va., on the brief), for de- 
fendants in error. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, Dis- 
trict Judge. 

WOODS, Circuit Judge. In this action of ejectment the plaintiff's 
claim of title begins with ah alleged grant from the state of Virginia 
to George Chambers, dated January 21, 1796. Jury trial having been 
waived, the court found on the evidence that the plaintiff had failed to 
prove the grant to Chambers. This finding was fatal to the plaintiff's 
claim, and judgment was entered in favor of the defendants, without 
consideration of the other defenses made by them. 

[1] The plaintiff could produce no original grant, but introduced 
the record of the land office of Virginia, in which was copied as a rec- 
ord the form of a grant, complete in every respect, except that it lacked 
the signature and seal of the Governor. It is not contended that the 
record of the seal was usual or necessary. The plaintiff, conceding that 
it was necessary to prove that the instrument appearing on the record 

^=9For other cases see same topic & KtiV-NUMBlilK ia all Key-Numbered Digests it Indexes 
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as unsigned had in fact been signed by the Governor, relied on this 
evidence as proof: Documents showing that all the formal steps req- 
uisite to obtaining the grant had been taken ; procurement by Cham- 
bers of the land warrant lind its record ; official survey made by the 
coimty surveyor and returned to the land office; preparation by the 
registrar of the grant in the prescribed form ; the custom and general 
duty of the Governor to sign the grants upon the completion of these 
proceedings; recording of the document in the book which the law 
required to be kept for the record of grants completed by the Gov- 
ernor's signature, not for the recording of blank forms ; the presump- 
tion of fact that the registrar would not have recorded as a grant an 
unsigned form; the entry of a charge on the land warrant of the 
number of acres covered by the alleged grant; the entry of the land on 
the tax books of Botetourt county, the registrar being required to f ur- 
. nish to the commissioners of the several counties lists of the land grants 
for purposes of taxation; the failure of the registrar to find in the 
land office the original paper, signed or unsigned; the recital of the 
grant in a deed from Sarah A. Chambers to one Booth, in 1853, refer- 
ring to the grant in detail, thus indicating that the grant was before 
the draftsman ; and the sale by the state of the land for taxes as the 
property of the heirs of George Chambers. 

The chief countervailing evidence relied on by the defendants against 
the inference that the grant was executed were : The fact itself that the 
paper as recorded by 3ie registrar lacks the signature of the Governor ; 
a notation on the margin of the record "Ex'd & del'd," and the can- 
cellation of the words "& del'd" by a line drawn through them, as in- 
dicating that the words were canceled because the paper purporting 
to be a grant had not been delivered on account of the lack of comple- 
tion by the Governor's signature ; the finding on the record of only one 
other paper on which such cancellation is made on the margin ; the pay- 
ment of taxes by George Chambers on three other tracts granted to him 
and his failure to pay taxes on this land at any time; the plat itself 
as showing that the land as surveyed should not have been granted, be- 
cause the breadth did not bear the proportion to the length required by 
statute as a condition for the issuance of a grant. 

As to the inference to be drawn from the record of the unsigned form 
of a grant, the Virginia court lays down this rule : 

"The paper of October 21, 1687, was admissible only as a memorandum from 
the colonial records, tending to prove that proceedings had been taken looking 
to an execution and Issuing of a grant, to be followed up, If possible, by evi- 
dence tending to show that the grant, so contemplated and begun, was actually 
executed, Issued, and delivered; but, standing by itself, the copy was a 
nullity as a grant, and proved nothing but its own abortive existence." Hol- 
loran v. Meisel, 87 Va. 398, 13 S. E. 33 ; Holleran v. Meisel, 91 Va. 143, 21 
8. E. 658 ; Hudgins v. Simon. 94 Va. 659, 27 S. E. 606. 

In the second report of the case first cited it was said that the pre- 
sumption might be entertained by the jury that the grant had been 
signed from the production of the unsigned form and other facts and 
circumstances, in view of the improbability that land so near the seat 
of government had remained ungranted as late as 1887. But the land 
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involved in the case before us was wild mountain land, and the pre- 
sumption from mere lapse of time that a grant had been issued to some 
one by the state, if it exists at all, is very weak. 

The Supreme Court thus states the inference to be drawn from the 
record of an unsigned form of a grant standing alone : 

"Again, It is said that the record of an instrument which the law requires to 
be recorded is prima facie evidence of the validity of the instrument That is 
undoubtedly true, if the instrument recorded is apparently valid. The pre- 
sumption arising from the record is, that whatever appears to have been done, 
actually was done. If the record shows a perfect instrument, the presumption 
is in favor of its validity; but, if it shows an imperfect instrument, a cor- 
responding presumption follows. Here the instrument recorded appears to 
have been incomplete, and consequently it must be presumed to be invalid. 
This presumption wiU continue until overcome by proof that the instrument 
as executed and delivered was valid." McGarrahan v. Mining Co., 96 U. S. 
81(W23, 24 li. Ed. 630. 

The colorless statement we have made is sufficient to show that the 
evidence made a serious issue of fact as to the preponderance for or 
against the inference of the signing of the grant by the Governor. A 
critical examination of the record book brings more clearly into view 
cogent reasons against the inference that the paper prepared as a grant 
was signed. A very large number of grants had been recorded with 
the Governor's signature, and the recording was constantly going on. 
It is altogether improbable that the person recording so many grants, 
and in the habit of copying the Governor's signature, would have omit- 
ted it in this instance, if it had been present in the original. If it was 
the custom to record the proposed grants before the signature of the 
Governor, and add his signature to the record after it was made on 
the original, the absence of the signature from any record would seem 
to indicate that the original had never been completed by the signa- 
ture. The notation and the erasure show that for some reason the 
registrar or a clerk gave his attention to the record of this paper a 
second time after it had been recorded. If the original had been signed, 
it seems probable almost to the point of certainty that on the second 
examination of the record the registrar or his clerk would have ob- 
served the conspicuous and singular absence of the Governor's signa- 
ture, and would have made the correction to correspond with the 
original. 

It seems to us, therefore, the evidence affords abundant support for 
the conclusion of the District Court that the plaintiff had not sustained 
the burden of showing that tlie form of the grant had been signed 
by the Governor. 

[2, 3] It is argued, however, that we are not bound by this finding 
of fact, because the District Court erroneously imposed upon the plain- 
tiff the burden of establishing the execution of the grant by conclusive 
proof. To this contention there are two answers. In the first place, the 
District Court explicitly found the weight of the evidence to be against 
the inference that the grant had been signed. Second, we think that 
the District Court's statement that the execution of an instrument pur- 
porting to convey land alleged to be lost must be proved by clear and 
convincing or conclusive proof was correct. Simmons Creek Coal 
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Co. V. Doran, 142 U. S. 435, 12 Sup. Ct. 239, 35 L. Ed. 1063 ; Fudge v. 
Payne, 86 Va. 303, 308, 10 S. E. 7 ; Wright v. Wright, 124 Va. 114, 97 
S. E. 358. This means in practical application, we think, that the evi- 
dence in proof of the existence of an instrument conveying land al- 
leged to be lost must be, not only preponderant, but so strong and clear 
that the mind of the judge or jury rests with complete satisfaction on 
the conviction that the security of land titles will not be disturbed by a 
finding in favor of the existence of the alleged lost instrument. 

The District Court found, not only that the evidence of the execution 
of a grant was not dear and conclusive, but that the weight of the evi- 
dence was against the inference that it had been signed. Both of these 
findings have ample support in the testimony, and the judgment of the 
District Court is therefore binding on us. 

Stark V. Starr, 6 Wall. 402, 18 L. Ed. 925, and Barney v. Dolph, 
97 U. S. 652, 24 L. Ed. 1063, do not support the position that in an ac- 
tion of ejectment compliance with all the conditions required by the 
'Virginia statute for obtaining a grant is equivalent to the grant itself. 
Both cases were decided unde.r special statutes relating to Oregon lands, 
and have no application here. 

Affirmed. 



DldONSON et al. v. ROBINSON et al 

(drcult Court of Appeals, Fourth Circuit February 1, 1921.) 

No. 1839. 

L Mines and minerals <@=>75— Provision for arbitration in lease lield to apply 
to diflTerenees as to rent for renewal term, as alTecting validity of renewal 
clause. 

Whcfre an oil and gas lease gave lessee the right of renewal on expira- 
tion of the term "at an agreed rental and royalty not less than the an- 
nual rent and royalty as reserved by this lease,'* and also provided that 
"all quesiions and differences arising under this lease" should be arbi- 
trated as therein prescribed, the latter provision held to apply to any dif- 
ference which might arise as to the rent and royalty for the renewal 
term ; and to remove any uncertainty as to such rent and royalty which 
might affect the validity of the renewal clause. 

2. Ejectment <f=»n — Lessor without standing to malntaip ejectment against 
lessee. 

Where a lessee is in possession with right of renewal, and has given 
notice of his election to exercise the right, the lessor cannot acquire a 
right of possession which will qualify him to maintain ejectment against 
the lessee by refusing to agree on the rental for the renewal term, or 
to arbitrate the question as required by the lease. 

3« LAndlord and tenant <&=»86(2) — ^Lessee should give notiee of election to re- 
new by end of term. 

A lessee should give notice of his election to renew under the terms of 
his lease before or at the termination of the original term, though sucn 
notice need not be a formal written or even oral communication ; but any 
act, expression, or course of conduct indicating his election to renew is 
sufllcient. 

^=s»For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests 6 Indexes 
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Irj Error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston ; Jeter C. Pritchard and Ben- 
jamin F. Keller, Judges. 

Ejectment by Willard F. Robinson and the Owens Bottle MacfaiM 
Company against John Q. Dickinson and J. Q. Dickinson & Co. Judg- 
ment for plaintiffs, and defendants bring error. Reversed. 

W. E. R. Byrne, of Charleston, W. Va. (R. G. Altizer, of Charleston, 
W. Va., on the brief), for plaintiffs in error. 

Buckner Clay, of Charleston, W. Va. (James F. Brown, of Charles- 
ton, W. Va., Brown, Geddes, Schmettau & Williams, of Toledo, Ohio, 
and Brown, Jackson & Knight a,nd Price, Smith, Spilman & Clay, all 
of Charleston, W. Va., on the brief), for defendants in error. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

WOODS, Circuit Judge. In this action of ejectment for the re- 
covery of 1,318 acres of land, error is. assigned in the exclusion of 
oral testimony offered by the defendants and in the direction of a 
verdict in favor of the plaintiffs. 

Benjamin F. Butler and A. Augustus Low, trustees, being seized 
as owners of a tract of land containing 8,700 acres, more or less, 
on January 25, 1893, executed an oil and gas lease covering the entire 
tract to the Great Kanawha Company, The lease passed by assign- 
ment of the lessees to the Eastern Oil Company, November 23, 1893 ; 
to the Charleston Natural Gas Company, March 28, 1894; to the 
defendant John Q. Dickinson, July 1, 1907; to the defendant cor- 
poration, J. Q. Dickinson & Co., March 30, 1915. The last assignment, 
to the defendant J. Q. Dickinson & Co., was acknowledged Decem- 
ber 18, 1917, delivered in February, 1918, and recorded December 
28, 1918. 

Benjamin F. Butler, having become sole trustee, on December 5, 
'1911, conveyed 1,318 acres, the land here involved, part of the 8,700 
acres, to Willard F. Robinson. On April 17, 1917, Robinson executed 
an oil and gas lease covering the tract of 1,318 acres to the Kanawha 
Manufacturers* Gas Company. The Kanawha Manufacturers' Gas 
Company on July 1, 1917, assigned their lease to the Owens Bottle 
Machine Company. Butler, trustee, conveyed, on November 29, 1902. 
1,069.43 of the 8,700 acres to the Marmet Coal Company, and on May 
16, 1916, the oil and gas under the remainder to I. G. Sayre, but these 
two conveyances are not involved. 

The sole issue in this case is whether the defendants, under the 
terms of the senior lease of January 25, 1893, duly assigned to them, 
are entitled to hold the oil and gas rights against Willard F. Robin- 
son, the owner of the fee under the junior conveyance from Butler 
of December 5. 1911, and the Owens Bottle Machine Company, Robin- 
son's lessee under his lease of April 1, 1917. 

Defendants' lease v/as for 25 years from January 25, 1893, and it 
had therefore expired before August 5, 1918, when this action was 
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commenced. Defendants' claims rest on the alleged exercise of the 
right of renewal set up under these provisions of the contract: 

*'It is agreed that this lease shall remain in force for a term of 25 years from 
this date, and that at the end of said term the party of the second part shall 
have the privilege of renewing this lease for a further i>eriod of 10 years, at an 
agreed rental and royalty not less than tjie annual rent and royalty as reserved 
by this lease to the parties of the first part. ♦ • ♦ 

"It is further mutually agreed that all questions and differences arising 
under this lease between the parties hereto shall be settled by two arbitra- 
tors, one of which shall be named by each of the parties hereto, who, In case 
they fall to agree, shall be at liberty to appoint a third arbitrator, and the 
decision of such arbitrators shall be final and binding upon the parties in re- 
spect of all matters embraced In such arbitration." 

The plaintiffs undertake to sustain the judgment on these propo- 
sitions : 

(1) The agreement for renewal is void for uncertainty; a con- 
tract at a price to be thereafter agreed on is no contract, 

(2) The agreement for arbitration relates to differences as to the 
duties assumed by the lessees, such as the location of the wells and 
pipes and interference with the use of the land for other purposes, and 
not to the terms of the renewal. 

(3) If the stipulation as to arbitration can be extended to cover 
a difference as to the future rental, it is void. 

(4) The defendants failed to give the notice requisite to the privilege 
of renewal. 

(5) If the defendants had any right of renewal, it was a mere 
equity, which could not avail them under the plea of the general issue. 

[1] In modem jurisprudence it is elementary that parties to a writ- 
ten contract intend every provision of it to have meaning, and force, 
and the courts will scrutinize, not only the separate provision itself, 
but connect it with every part of the contract, in the effort to escape, 
the conclusion that it is void for tmcertainty. The right of renewal 
was a part of the lease contract; the difference as to the rent and 
royalty to be paid on the renewal was a difference arising "under this 
lease." The provisions quoted, therefore, meant that the renewal was 
to be on the same terms, except that, if the rent could not be agreed 
on, it should be fixed by arbitration. 

We are unable to discern any principle of law on which the validity 
of such a contract can be questioned. It may be true that the courts 
of equity will not specifically enforce an agreement to arbitrate. But 
the right of either party to demand perfornlance of the contract to 
arbitrate, and his right to have the court of equity determine that which 
the other party refuses to have decided by arbitration as agreed, is 
too firmly established in reason and authority to be questioned. In 
such a case the substance of the contract is considered to be the sale 
or lease, and the method of determining the price a mere matter of 
form which the courts will not allow to destroy the substance. Bristol 
V. Bristol, etc.. Waterworks, 19 R. I. 413, 34 Atl. 359, 32 L. R. A. 
740; Domestic Tel. Co. v. Metropolitan Telephone Co., 41 N. J. Eq. 
241, 3 Atl. 709; Slade v. City of Lexington, 141 Ky. 214, 132 S. W. 
404, 32 L. R. A. (N. S.) 201; Joy v. St. Louis, 138 U. S. 1, 11 Sup. 
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Ct. 243, 34 L. Ed. 843 ; Kauf mann v. Liggett, 209 Pa. 87, 58 Atl. 129, 
67 L. R. A. 353, 103 Am. St. Rep. 988; Gunton v. Carroll, 101 U. S. 
426, 25 L. Ed. 985. 

[2] But the plaintiffs contend that, even if this be so, the defend- 
ants have no remedy except by bill in equity. It is true that, since the 
plaintiffs refuse to arbitrate, the defendants cannot ascertain what rent 
and royalty they are to pay without recourse to the court of equity. 
But it by no means follows that the plaintiffs can eject the defendants 
by virtue of their own breach of contract. In ejectment the issue is the 
right to possession. The utmost that the defendants could be re- 
quired to do was to give notice of their election to renew, their willing- 
ness to pay any rent that could be agreed on, and on failure to agree 
on the rent to propose arbitration. 

It is true there is a difference between the renewal and the continu- 
ation of a lease ; but there is no reasoi\ nor authority for the propo- 
sition that a lessee in possession with a right of renewal, who has 
expressed his election to renew, can be ejected by a lessor on the 
ground that the lessor himself has breached his contract to renew. In 
such case the legal right of possession is in the lessee without a new 
contract. A due expression of his election is equivalent to a new lease 
in protecting his possession. Note, 123 Am. St. Rep. 465 ; note, 29 L. 
R. A. (N. S.) 177 ; Sanford v. Tuchelt, 133 Minn. 233, 158 N. W. 245 : 
Andrews v. Marshall Creamery Co., 118 Iowa, 595, 92 N. W. 706, 60 
L. R. A. 399, 96 Am. St. Rep. 412. 

[3] Some authorities maintain that a mere holding over is sufficient 
expression of the election of the lessee to exercise his right of renew- 
al, without further notice to the lessor. The conflicting cases are cited 
in notes in -112 Am. St. Rep. 752, 29 L. R. A. (N. S.) 176, and 16 
R. C. L. 397. Our view is that the lessee should in some way give 
notice of his election to renew, before or at the termination of the 
original term. But the notice need not be a formal written or even an 
oral communication. Any single act or expression, or any course of 
conduct, of the lessee, indicating to the lessor or other party interested 
his election to renew, is sufficient ; and the lessor by his words or acts 
may waive notice of the election of the lessee. 

The District Judge did not express the specific ground on which 
he directed a verdict in favor of the plaintiffs. From the fact that 
he excluded practically all the evidence offered by defendants tending 
to show notice to the lessor and his assigns of his election to renew 
the lease, we infer that he was of the opinion that the stipulation for 
renewal was invalid. As we have found this conclusion erroneous, 
it follows that all the evidence offered by defendants tending to show 
notice, to any of the parties in interest, either from express notice in 
writing, or from negotiation looking to an agreed rental, or from 
any other circumstances whatever, and all evidence tending to show 
the relationship of the parties to each other, was competent, and the 
District Judge erred in excluding it. 

This testimony may be very material in the decision of the question 
to whom the notice should be given, and hence we leave that question 
open. 

Reversed. 
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ANDERSON-TULLl^ €0. et al. ¥. WINEMAN et al.* 

(Circuit Court of Appeals, Eighth Circuit March 21, 1921.) 

No. 553a 

L Navigable waters ^=>45— MoTement of river, wiiich washed away island, 
field not avulsion. 

A movement of the channel of a river during the course of nine years, 
whether resulting from a shift in the channel higher up, or from some 
other cause, which caved off and washed away the upper ends of two Islands 
theretofore existing, was not ^n avulsion. 
2. Navigable waters ^»44 CD— Evidence held not to show land was accretion of 
island within state, under wliicfa plaintiff claimed. 

In an action to quiet title to land lying on the east side of the main 
channel of the Mississippi river, but on the site of former islands which 
had admittedly been in Arkansas, evidence Tield not to sustain the conten- 
tion of plaintiff, who purchased It at an Arkansa;? tax sale, that the land 
in controversy was an accretion of land originally on the Arkansas side 
of the main channel, or was a part of an Island which itself was an 
accretion to one of the original islands, and therefore not to show It was 
in Arkansas. 

Appeal from the District Court of the United States for the Eastern 
District of Arkansas; Jacob Trieber, Judge. 

Action to qiiiet title by L. W. Wineman and others, composing the 
firm of A. G. Wineman & Sons, against the Anderson-TuUy Company, 
a corporation, and others. Decree for plaintiffs, and defendants appeal. 
Reversed, with directions to dismiss the action for want of jurisdic- 
tion. 

Allen Hughes, of Memphis, Tenn. (Frank Montgomery, of Tuni- 
ca, Miss., and W. W. Hughes, of Memphis, Tenn., on the brief), for 
appellants. 

J. B. Daggett, of Marianna, Ark., and H. C. Watson, of Greenville, 
Miss., for appellees. 

Before HOOK and STONE, Circuit Judges, and JOHNSON, Dis- 
trict Judge. 

JOHNSON, District Judge. This is an action to quiet title to real 
estate. The occasion of the lawsuit v^as the shifting of the channel 
of the Mississippi river in the vicinity of the land in controversy. The 
parties agree that the fundamental question in the case is whether the 
land in controversy lies in the state of Mississippi or in the state of 
Arkansas. 

Appellees are owners of two islands, known as Ship Islands, which, 
when surveyed by the government in 1823, were on the Arkansas 
side of the river. Appellant Ball is the owner of certain lands which, 
when surveyed by the government in 1835, were adjacent to the river 
in the state of Mississippi opposite said islands. The appellant Ander- 
son-Tully Company is the owner of the timber on the lands of the 
appellant Ball. The appellant Jones was an employee of the Anderson- 

^=9For other cases see same topic ft KBT-NUMBER In all Key-Numbered Digests A Indexes 
2T2 F. — 6 •Rehearing denied June 13. 192L 
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Tully Company, engaged in removing the timber on said lands at the 
time the suit was commenced. 

At the present time the middle of the area originally occupied by 
the islands is in the river; the area originally occupied by the is- 
lands, which is east of the river, is within the boundaries of the land 
in controversy ; and the area originally occupied by the islands which 
is west of the river is attached to the Arkansas mainland. 

The subject-matter of the lawsuit is, as intimated, a piece of land 
on the east side of the Mississippi river, apparently in the state of 
Mississippi. It is at the apex of a great bend in the river, which in- 
closes on the Arkansas side several thousand acres of land. Its western 
boundary is the present channel of the Mississippi river; on the 
north, east, and south it is bounded by what is called Old river — an 
old channel a few hundred feet in wioth along its middle course and 
narrowing toward the ends. In shape the land in controversy ap- 
proximates a segment of a circle of which Old river is the arc and 
the east bank of the Mississippi river the chord. The land is 3% 
miles long and more than a mile wide in its greatest width, and 
contains about 2,000 acres. 

Appellees claim to be the owners of all of said land. Appellants 
assert title to only that part which may be roughly described as the 
north half of it. Appellees (plaintiffs there) prevailed in the court 
below. The defendants (appellants here) have appealed, and assign 
as ground for reversal of the judgment, in effect, the insufficiency of 
the^ evidence to support the finding of the trial court that said land is 
in the state of Arkansas. 

The parties are in disagreement as to the facts under the evidence, 
but are in substantial agreement as to the law applicable to the 
case. In support of the judgment of the trial court appellees contend 
the evidence shows that in the shifting of the river toward the west 
a part of Ship Islands, or a new island built up on a part of the 
site of the original islands, passed from the west or Arkansas side to 
the east or Mississippi side of the main channel of the river, and 
now forms a part of the land claimed by them — ^the remainder be- 
ing, as they contend, accretions to the new-made island, or to the 
part of Ship Islands around which the channel has shifted. 

Appellants contend the evidence shows that in the progress of 
the river toward the west it washed away all of Ship Islands within 
the area now in and east of the river, and that the only part of said 
islands which is now in existence is west of the river in the state of 
Arkansas. They contend there is no evidence showing that a new 
island was built up on any part of the site of the original islands, 
which in the shifting of the river passed from the Arkansas side 
to the Mississippi side of the main navigable channel of the river, 
and now forms a part of the land claimed by appellees. Their con- 
tention is that the evidence shows that the north half of said land 
— the part claimed by them — is an accretion to what is known as 
Fox Island, which is admitted by appellees to be in the state of 
Mississippi. 
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During the course of the trial the appellees admitted that the change 
in the course of the river at this point was not caused by an avulsion, 
and both parties admitted that at all times some part of Ship Islands 
was in existence. It is the contention of appellees that the shifting of 
thi main navigable channel of the river, as claimed by them, from the 
east to the west side of a part of the original Ship Islands, or from the 
east to the west side of a new island built up on a part of the site 
of the original islands, was not an avulsion, but was slow and gradual 
— bringing the case within the rule stated in Commissioners of the 
Land Office of the State of Oklahoma et al. v. United States et al., 
270 Fed. 110, opinion filed December 14, 1920. 

It is also the contention of appellees that they are the owners of 
any new i||and built up on the Arkansas side of the main navigable 
channel of the river on the site of the original islands, by virtue of 
the statute of the state of Arkansas (section 4918, Kirby's Digest), 
which provides: 

"All lands which have formed or may hereafter form. In the navigable waters 
of this Btate and within the original boundaries of a former owner of land 
upon such stream, shall belong to and the title thereto shall vest in such former 
owner, his heirs or assigns, or in whoever may have lawfully succeeded to the 
right of such former owner therein.** 

In respect to the admission that some part of Ship Islands has al- 
ways been in existence, appellants explain that said admission refers 
to, and was intended to refer to, a part of said islands west of the 
river in the state of Arkansas, which, they assert, is still in existence. 
The admission of appellees that the change in the river was not caused 
by an avulsion, and the explanation of appellants that at all time^ 
some part of Ship Islands has been in existence, are consistent with 
the contentions made by them, respectively, in this court and in the 
court below. We dismiss without further comment the meaning and 
effect attributed to these admissions in the argument of counsel. 

The evidence in the case consists of: (a) Opinions of expert wit- 
nesses, (b) Maps of surveys of the river and of lands on both sides 
of the river in the vicinity of the land in controversy, (c) Testimony 
of living witnesses. 

First. Opinions of expert witnesses: 

Plaintiffs called C. H. Purvis, an engineer of 30 years' experience. 
It is his opinion that, when the channel of the river shifted at Bor- 
deaux Chute (this chute is referred to in the case of Davis v. Ander- 
son-Tully Co., 252 Fed. 681, 164 C. C. A. 521, and is a few miles 
above the land in controversy), a terrific current set in and the caving 
was very heavy, that a new island was formed on practically the 
same ground originally occupied by Ship Islands, and that the land 
in controversy is an accretion to that island. 

The defendants called Colonel Ockerson, a civil engineer who had 
been connected with the government surveys of the Mississippi river 
since 1876. In his opinion the river has gradually worked its way 
westward, cut into the soil on the Arkansas side, and deposited 
soil on the Mississippi side. During the period he has been connect- 
ed with government surveys of the river he does not think there had 
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been any such changes in the river in this vicinity as to leave intact on 
the Mississippi side land that had formerly been on the Arkansas side 
of the river. 

A. M. Alexander, who has been engaged in engineering work for 
about 10 years and has some acquaintance with the land in controversy, 
is of opinion that the river has moved gradually, without abrupt 
change. 

A. L. Dabney, a civil engineer of considerable and varied ex- 
perience, is of the opinion that the river has gradually moved west- 
ward in the locality of the land in controversy — an accretion form- 
ing on the east side, and caving occurring on the west side. 

Second. Maps : 

Plaintiffs introduced in evidence composite maps showing the gov- 
ernment surveys of 1823 and 1835, the Mississippi River Commis- 
sion's survey of 1883, and a private survey made for plaintiffs of 
the land in controversy and of the river and lands in the vicinity 
of the said land in controversy in 1916. 

Defendants introduced in evidence composite maps showing the 
government surveys of 1823 and 1835, the Mississippi River Com- 
mission's survey of 1883, and a private survey made for defendants 
of the land in controversy and of the river and lands in the vicinity 
of the said land in controversy in 1916. 

The maps of the parties showing the surveys above mentioned 
are in every respect similar. The maps of the defendants also show 
a survey of 1878 by the Mississippi River Commission. They also 
introduced in evidence official maps prepared by the Mississippi Riv- 
*- er Commission of the surveys of the river made under the direction 
- of the Commission in 1878, 1881, and 1883. In addition to these offi- 
cial maps, defendants introduced in evidence an official map of a sur- 
vey of the river made by Colonel Suter under the direction of the 
War Department in the vicinity of the land in controversy, in 1874. 
■ Counsel for appellees vigorously attack the accuracy of the Suter 
survey and question the accuracy of the Commission survey of 1878. 
Inasmuch as the accuracy of the Commission survey of 1883 is admit- 
ted, it becomes unnecessary to determine the accuracy of the question- 
ed surveys in respect to details. In broad outline the surveys of 1874 
and 1878 are corroborated by the survey of 1883 and by the testimony 
of Hying witnesses called by the plaintiffs. The surveys and maps will 
be referred to and considered in connection with the testimony of the 
witnesses called by the parties. 

Third. The testimony of living witnesses: 

J. D. Palmer, a witness called by the plaintiffs, has been acquainted 
with the river in the vicinity of the land in controversy, from child- 
hood. He was bom in 1856, and his recollection of the river and its 
surroundings would probably not be much earlier than 1865. He 
testified that he had been acquainted with what is generally known as 
Ship Island for about 50 years. The case was tried in 1919, and 50 
years earlier was 1869. He says : 
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"When I first remember the island, it was used as a plantation and woodyard 
by John McCann. He had about 1€K) acres in cultivation. The place was in 
Arkansas.*' 

On cross-examination he said : 

"When I first knew these islands, there were two channels, one east of 
Ship Island, and the other west of Ship Island. The eastern channel ran 
between the Arkansas chore and Fox Island, and between the north end of Ship 
Island and the south end of Fox Island. The river between these two 
islands must have been over a half to a mile wide. The channel between Ship 
Island in Arkansas there was navigable, and was narrower, and was called 
the Chute." 

George Garrison, a witness called by plaintiffs, an old colored man 
87 years old, born in 1832, speaking of Ship Island, says : 

**I have known it since 1840. It was all wild woods then. It was on the 
west side of the river, and nothing between it and Austin, except water. 
• • • John McCann had a woodyard on the east side of Ship Island next 
to Austin. • • • When I first knew the territory, boats from Memphis got 
to Austin by going between Ship Island and what is now known as Fox 
Island-" 

W. J. Nelson, 67 years old, born in 1852, a witness called by plain- 
tiffs, testified: 

"I have known the land generally known as Ship Island since 1858. It was 
then said to be in Arkansas. ♦ • • When I first remember, the Mississippi 
river lay between Fox Island and Ship Island. • • ♦ The McCann farm 
and woodyard was directly west of Austin." 

As already stated, the land in controvt;«sy is at the apex of a 
great bend in the river, which incloses, on the Arkansas side, several 
^ousand acres of land. At the time of the government survey 
in 1823, the land inclosed in the bend was approximately in the shape 
of a parallelogram about 5 miles long and 2^ miles wide. The low- 
er end of this land has long been known as Hardin's Point. Under 
Hardin's Point were two islands, since known as East and West 
Ship Islands. West Ship Island was a long, narrow island, separated 
from the mainland by a narrow chute, not more than 200 yards wide, 
and contained about 500 acres. East Ship Island lay east of West 
Ship Island, and contained about 800 acres. Between the islands 
there was a chute, about 600 yards wide at its upper end, and about 
one-half that wide at its lower end. The islands in their greatest length 
were more than 2 miles long. East Ship Island was the eastern ex- 
tremity of the land inclosed in the great bend of the river, around which 
the river swept in its course from east to west. The witnesses have 
East Ship Island in mind when they speak of Ship Island in their 
testimony. The town of Austin is in the state of Mississippi, located 
about one-half mile east of the river bank of 1835, and southeast from 
East Ship Island. Looking west from Austin, the line of vision is one- 
fourth of a mile south of the most southerly point of East Ship Island 
as it existed in 1823. 

Fox Island is the name of a long, narrow piece of land, presum- 
ably an accretion, on the Mississippi side of the river northeast of 
Ship Island. It is evident from tlie testimony of the witnesses above 
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quoted that East Ship Island, or some very considerable part of it, was 
still in existence within the memory of these witnesses. It is un- 
doubtedly true that John McCann had a farm and woodyard upon 
East Ship Island. One of the allegations of plaintiffs' complaint is 
that John McCann, by deed dated in 1852, from Benjamin Springer and 
wife, became the owner of all fractional sections 27, 32, 33, and 34. 
All these lands were on East Ship Island, except a few acres of 
section 32 which was on West Ship Island. 
The witness Palmer, testifying further, said : 

"When I first remember Ship Island it was about 7 or 8 miles long and a 
mile and a half or 2 miles wide. The lower end of it at that time was abont 
opposite Harbert*s Landing on the Mississippi side, and the upper side was 
about opposite Hunt's Landing on JQie Mississippi side." 

Harbert's Landing was around the bend about 5 miles west of 
Austin. Hunt's Landing was on the river bank at the foot of Seld- 
en avenue, a roadway running east and west, located more than a mile 
north of Austin. It appears from the testimony of the witness Palmer, 
last quoted, that in the interval since 1835, by accretions to East Ship 
Island, or by the formation of a new island or islands south and west 
of East Ship Island, and by filling in or accretions to the islands, new 
or old, or both, all became united into one island, extending East 
Ship Island southwest and west a distance of 4 or 5 miles, in the 
form of an arc of a circle around the bend. This island we will 
hereafter refer to as Long Ship Island. 

There is no evidence in the record from which it is possible to 
determine where, when, or how Long Ship Island began to be form- 
ed, or when it reached its maximum size. It is a matter of conjecture 
whether a sand bar or island formed somewhere southwest or west 
of East Ship Island and thereafter built up to and united with it, or 
whether by accretions to East Ship Island that island was extended 
4 or 5 miles in length, as described by the witness Palmer. If it is 
assumed a sand bar or island formed somewhere southwest or west of 
East Ship Island, which afterwards built up to and united with it, 
then it is a matter of conjecture whether such sand bar or island when 
first formed was on the Arkansas side or Mississippi side of the main 
navigable channel of tlie river. 

The testimony of the witnesses is convincing that, at some time dur- 
ing or after the formation of Long Ship Island, the chute between 
East and West Ship Islands bec;ame the main navigable channel of the 
river. In addition to the testimony of the witness Palmer already quot- 
ed on this subject, he testified: 

"When I first knew this island, there was a channel on each side of it. The 
old river came around by Austin, and what is known as the Chute went west 
of the island. ♦ • * I don't know which end of the old channel around in 
front of Anstin closed up first, but I think the upper end did. It just gradually 
filled. • • • For a long time they could go down to the lower end of Sliip 
Island, and go on up the old channel nearly to Austin." 

Henry Clark, 60 years old (born 1859), a witness called by plain- 
tiffs, who had known the land commonly called Ship Island since 1869, 
testified : 

"The main channel was then (1869) west of the island." 
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The witness Nelson, apparently, though probably not altogether, 
testifying to his earliest recollection, said: 

"But tbere were two chanoels ; the main channel on the Arkansas side and 
the old riyer on the Mississippi side. We haye always called the channel on 
the Mississippi side the Old C^ute. In high water boats could run on both 
sides, but in low water they ran on the Arkansas side." 

It is quite apparent from his testimony that the witness Palmer 
was familiar with the existence of East Ship Island, as distinguish- 
ed from the long island of his earliest recollection. He says: 

'The Island caved oflf at the upper end. Considerable of the original Ship 
Island cayed off. ♦ • • I do not think there is any of the old original Ship 
Island there. I couldn't say for certain. • • ♦ All the upper part of 
the island down to opposite Austin caved off before I left" (in 1882). 

The witness Nelson, testifying as to the caving of the island, said : 

*The main cave was on the north of Ship Island — ^north and west When 
I first knew the island, the end was 200 or 300 yards northwest of Austin." 

It is reasonably certain that between 1865, or about that date, and 
1882, the upper end of East Ship Island, if not substantially all of the 
island, caved off and washed away; and, as we shall hereafter see, 
the same thing must be true of West Ship Island. The witness Palm- 
er, testifying further as to the caving and washing away of Long 
Ship Island, said: 

"At the lower end of Ship Island, it caved the island off for a mile as far as 
to about O. K. Landing [about two miles southwest of Austin on the Mississippi 
^de of the river]. « • « The caving I mentioned on the lower end of 
.Ship Island, opposite O. K. Landing, was from the Chute river east. Near 
what is known as Shoo Fly Jbar [down the river in the neighborhood of Har- 
bert*s Landing] the old river caved off annually. • • ♦ I don't know exactly 
the year that McCann quit the wood business over there. It was long about 
*68^ '69, or '70. He was an old man, and the river was caving, so he moved to 
Austin, and lived there a number of years. It was caving eastward. ♦ • • 
When I moved away from Austin, there was a very narrow strip of that origi- 
nal island there. • • ♦ There was a strip of the old island left, running up 
next to the old channel, that constituted the main river originally. When I 
left there was a little strip of old timber there of the original island right 
west of Austin." 

The witness Garrison testified: 

''John McCann had a woody a rd on the east side of Ship Island next to Aus- 
tin. His place washed away in 1870." 

The witness Nelson testified that he kept the landing at Shoo Fly — 
located about half way between O. K. and Harbert's Landing — until 
1887. He said: 

"Some of Ship Island was still intact. Lots' of it had gone away. • • • 
In 1872 I got on a boat on the west side of the island. Practically all of it 
was then intact. « « * The main cave was on the north of Ship Island — 
north and west." 

The witness Clark testified: 

"The main channel was then west of the island, and there was a chute called 
'Austin Chute' on the east side. That chute was about 200 yards wide and 
navigable up as far as Austin. * * * Ever since I can remember, the 
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foot Of Ship Island was opposite O. E. Landing, and it was about the same 
shape it is now." 

Putting the testimony of these witnesses together into a connect- 
ed story, it is fairly conclusive that prior to 1874 all of East Ship 
Island had been washed away, except a narrow strip of timber west 
of Austin; that the new-made land of Long Ship Island had been 
washed away between Harbert's Landing and O. K. Landing; that 
of Long Ship Island there was left only a remnant, a small island 
near the Mississippi shore, extending southwesterly from Austin to 
O. K. Landing — a distance of a mile and a half or 2 miles. On the 
westerly edge of this new island there was a narrow strip of old timber 
of East Ship Island remaining, according to the witness Palmer, as 
late as 1882. As we shall see, he was probably mistaken as to the date. 
New Ship Island, as long as it contained any part of East Ship Is- 
land along its western edge, was not less than a mile in width. 

If we compare the Suter map of 1874 with the conditions above 
described, we find that according to the map the original Ship Is- 
lands and Long Ship Island have disappeared; that southwest of 
Austin, between it and O. K. Landing, just off the Mississippi shore, 
there is a small island marked "Ship Island No. 57," in every respect 
similar to the new island described by the witnesses. Between the 
island and the Mississippi shore there appears a narrow channel or 
clrute 200 or 300 yards wide. Extensive sand bars are shown on both 
sides of the river, and Fox Island appears as a long, narrow piece 
of land about 2 miles northwest of Austin. 

From the foregoing description it is apparent that the Suter map 
in general outline is in every respect in harmony with the testimony 
of the witnesses. Upon comparison we also find the Mississippi 
River Commission map of 1878 in general outline to be in harmony 
with both the Suter map and the testimony of the witnesses. Ac- 
cording to the map of 1878, East Ship Island and Long Ship Island 
have disappeared. New Ship Island, apparently slightly larger in size 
than is shown on the Suter map, occupies the position given it by 
the witnesses and by the Suter map. According to the map of 
1878 the sand bars on the Suter map have been in large part washed 
away. Two sand bars are shown upon the map of 1878 in the mid- 
dle of the river, in part upon the site of the northerly ends of East 
and West Ship Islands. 

The map of the surveys of the Mississippi River Commission of 
1883, admitted by plaintiffs to be accurate, shows New Ship Island 
in the same position given it on the other maps and by the witnesses, 
except that it is eroded along its outer or western edge and is smaller 
than it was on the map of 1878. New Ship Island, as shown on the 
maps of 1878 and 1883, is upon no part of the site of East Ship Is- 
land. The narrow strip of old timber along the western edge of New 
Ship Island, mentioned by the witnesses, was undoubtedly of an ear- 
lier date, and had, prior to 1878, been washed away. 

The Arkansas shore line of the river of 1883 was a mile south- 
west of the Arkansas shore line of 1823 for a distance of about 4 
miles, extending southeasterly from a point south of and opposite 
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the outlet of Bordeaux chute to the east side of East Ship Island. For 
that entire distance the Mississippi shore line was also below and 
southwest of the Arkansas shore line of 1823. In other words, in 
1883 the river had shifted to the southwest, so that the river, for a dis- 
tance of about 4 miles below Bordeaux chute, was wholly within what 
had in 1823 been the Arkansas .mainland and East and West Ship 
Islands. 

The Arkansas shore line of 1878, as shown by the survey of that 
date, differed but slightly from the Arkansas shore line of 1883. The 
Mississippi shore line of 1878 differed materially from the Mississippi 
shore line of 1883, by reason of sand bars and accretions built up on 
the Mississippi side of the river between said dates. 

If a comparison is made with the Suter map, and attention given 
to the appearance of the river in general outline, the position of the 
shore lines, and their relation to each other, one cannot escape 4he 
conclusion that in 1874 the river had already shifted approximately 
to the position it occupied in 1883. The shifting of the river shown by 
the various maps certainly occurred, in large part, during the time 
Long Ship Island was being washed away. 

[1] Aside from the admission to that effect, it is certain that the 
movement of the river now being considered was not an avulsion. 
Whether as the result of the shifting of the channel of the river at 
Bordeaux chute, or from some other cause, the river, between 1865 
and 1874, began to erode the northerly side of the mainland below 
Bordeaux chute, and to cave off and wash away the upper ends of 
East and West Ship Islands. During the same period the lower 
part of what we have called Long Ship Island was also washed away. 

It is reasonable to conclude, from the testimony of -the witnesses 
describing the caving off and washing away of the upper end of 
East Ship Island, when considered in connection with the position 
of the channel of the river as shown by the maps of the surveys of 
1874, 1878, and 1883, that the parts of East and West Ship Islands 
within the area northeast of the main navigable channel of the river 
in 1883, had been washed away by a gradual movement of the chan- 
nel westward. This conclusion is confirmed by the conduct of the 
then owners of the islands. 

[2] Plaintiffs' title is based upon tax titles acquired by the state of 
Arkansas through sales of said lands for taxes. According to the 
allegations of plaintiffs* complaint all of said lands, except two quarter 
sections, were forfeited and sold to the state of Arkansas for the 
nonpayment of taxes for the years 1865 to 1875. 

One of the excepted quarter sections was forfeited and sold for 
the taxes of 1886; the other, owned by John McCann, was forfeited 
and sold for the taxes of 1876. The failure of the several individual 
owners to pay the taxes, and to prevent forfeiture and sale of the lands 
for taxes accruing for the years 1865 to 1875, is most significant, and 
the fact that John McCann continued to pay taxes upon one fractional 
quarter section of his land until 1876 is equally significant. Tliis 
quarter section was on the south side of East Ship Island — the side of 
said island west of Austin. The strip of timber observed by tlie wit- 
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nesses west of Austin was, no doubt, on this quarter section, and was 
the last of the McCann land to be washed away by the river and to 
disappear. It is fair to say that John McCann continued to pay taxes 
as long as he had any land in existence. 

In addition to the testimony of the witnesses detailing their ob- 
servations of. the caving and washing away of East Ship Island, 
the representation of the maps showing its disappearance, and tht 
silent action of the then owners in simultaneously ceasing to pay taxes 
on hundreds of acres of the islands, there is the testimony of the wit- 
nesses Alexander and Dabney to tiie effect that they examined the 
land in controversy, including the parts of it on the site of East and 
West Ship Islands, and fouad no timber growing thereon comparable 
to the timber found on the mainland in the neighborhood. 

As already noted, the Mississippi shore line of 1883 was marked- 
ly ^different from the Mississippi shore line of 1878. On the Mis- 
sissippi River Commission map of 1878 there is shown a sand bar 
in part upon the site of the upper ends of East and West Ship Is- 
lands, lying between two channels of the river. From the point of 
separation of the two channels one passes north of the sand bar toward 
the east under the lower end of Fox Island and along the east bank 
of the river to Austin Landing, thence southwest, parallel to the west 
bank of New Ship Island, to a point west of the island and north of 
O. K. Landing, whereat unites with the other channel, which comes 
down the river west of the sand bar. 

The map of 1883 shows that between that date and 1878 the river 
had abandoned the channel under Fox Island and down the Mississippi 
bank to Austin Landing. In the interval between these two dates a 
sand bar southwest of and adjacent to Fox Island had been built up 
about a mile wide. United to and southeast of this sand bar there is 
shown upon the map a body of land marked "Willows" and "Sand" 
extending south end southeast below the sand bar and Fox Island for 
a distance of more than 2 miles, terminating in a point below the south 
line of the lands claimed by the defendants. East of this new-made 
land, and between it and the river bank of 1878, is a chute, about 20Q 
yards in width, extending up to and terminating immediately below 
Fox Island. This chute is a part of what is now called Old river. 
The most southerly point of this new-made land was a half mile north 
of the north end of New Ship Island. Included within the limits of 
this new-made land is that part of the sand bar or island of 1878, which 
was upon the site of the upper ends of East and West Ship Islands. 
This land, with the subsequent accretions to it, constitutes, roughly 
speaking, the north half of the lands claimed by plaintiffs — the south 
half being New Ship Island, with its accretions on the north and west. 

Plaintiffs contend : That this sand bar or low-lying island of 1878, 
was, when formed, west of the main navigable channel of the river^ 
and therefore in the state of Arkansas; that by accretions to the 
sand bar or island as a nucleus the new-made land above described 
was built up ; that title to said sand bar or island and its accretions is 
vested in them by the statute of the state of Arkansas above quoted 
and the common law of accretions. Is there any ground for the con- 
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tention that this sand bar or island was, when formed, west of the 
main navigable channel of the river? 

As already stated, it is reasonable to conclude from the testimony 
of the witnesses describing the caving off and washing away of the 
upper end of East Ship Island, when considered in connection with 
the position of the channel of the river as shown by the maps of 
the surveys of 1874, 1878, and 1883, that the parts of East and 
West Ship Islands within the area northeast of the main navigable 
channel of the river in 1883 had been washed away by a gradual 
movement of the channel westward. This sand bar or island is 
not, then, any part of the original islands, around which the channel 
of the river shifted in its movement toward the west. There is 
nothing in the evidence which suggests that there was any reverse 
movement in the channel, after the river had begun to erode and 
wash away the upper ends of Ship Islands, which would have allow- 
ed space and time for the building up of a sand bar or island west 
of the main channel of the river. 

A study of the Suter map leads to an opposite conclusion. 'l*he 
river is comparatively narrow in the vicinity where East and West 
Ship Islands must have been located. It is probable that the upper 
ends of the islands were in or near the sand bar west and south of 
Fox Island. When we study the map of the survey of 1878 in con- 
nection with the Suter map, it is a reasonable conclusion that the river 
after 1874 cut a channel through and around the. sand bar west and 
south of Fox Island and washed the sand bar* away, except that part 
of it shown in the middle of the river on the map of 1878. This infer- 
ence is reinforced when we observe the name Fox Island Landing 
marked upon the west side of the sand bar on the map of 1878. This 
notation indicates that this point had been at some previous time at- 
tached to Fox Island and used as a landing by the people on the east 
or Mississippi side of the river. 

The conclusion from the maps is that the sand bar or island in 
the middle of the river in 1878 was formed on the east side of the 
main channel of the river by accretion to Fox Island during ,the 
time Ship Islands were being eroded and washed away. 

Plaintiffs also make the contention that they are vested with the 
title to New Ship Island and its accretions, because it was at one 
time a part of Long Ship Island, which, in turn, as they claim, was 
East Ship Island and accretions to it. We have already stated where- 
in the evidence is insufficient to support this contention. 

Upon any view of the case, we think that plaintiffs have failed to 
show that any part of the land claimed by them lies within the state 
of Arkansas. The trial court, therefore, was without jurisdiction. 

The decree is reversed, and the court below is directed to dismiss 
the action for want of .jurisdiction. 
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FARNSWORTH v. UNION TRUST & DEPOSIT CX). 
In re R. ]^L SMITH ft CO. 

(Circuit Court of Appeals, Fourth Circuit. March 7, 1921.) 

No. 1852. 

Ba-nkruptey <S=>353 — ^Preferential payments made by state reeeiver should be 
equalized in bankruptcy proeeeding. 

The payment of a dividend, by the receiver of a state court appointed 
for an insolvent partnership in a suit by one partner for dissolution, to 
such creditors as presented their claims within four months prior to 
bankruptcy of the partnership, Jield to operate as a voidable preference, as 
against other creditors, who were without notice and did not participate, 
and to entitle them, on proving their claims in bankruptcy, to payment 
of an equal percentage thereon before further dividends were paid; for 
the primary purpose of the bankruptcy act is to give to all unsecured 
creditors the same percentage of their claims, and a court of bank- 
ruptcy should administer it broadly as a court of equity to that end. 

Appeal from the District Court of the United States for the North- 
ern EHstrict of West Virginia, at Parker sburg, in Bankruptcy; Alston 
G. Dayton, Judge. 

In the matter of R. M. Smith & Co., bankrupt ; the Union Trust & 
Deposit Company, trustee. John W. Farnsworth, special receiver of 
the Smith-Chapman Lumber Company, appeals from an order of the 
District Court. Reversed. 

See, also, 211 Fed. 9l2, 128 C. C. A. 290, 

Philip P. Steptoe, of Clarksburg, W. Va. (Louis A. Johnson, of 
Clarksburg, W, Va., and Linn Brannon, of Weston, W. Va., on the 
brief), for appellant. 

Mason G. Ambler, of Parkersburg, W. Va. (Van Winkle & Ambler,, 
of Parkersburg, W. Va., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

KNAPP, Circuit Judge. The partnership of R. M. Smith & Co.^ 
was composed of Robert M. Smith and his brother, John H. P. Smith. 
In January, 1908, the former brought suit against the latter, in the cir- 
cuit court of Wood county, W. Va., for a dissolution of the partner- 
ship and the distribution of its assets among the creditors, on the 
ground that it was in such financial straits as not to be able to continue 
in business. A receiver was thereupon appointed, who took possession 
of the firm's property, and later the matter was referred to a commis- 
sioner to ascertain the indebtedness. In March, 1909, the commis- 
sioner reported a list of creditors numbering 388, with the amounts 
owing to them severally, aggregating $438,901.81, and on the 26th of 
that month the receiver was directed to pay to those creditors a div- 
idend of 121^ per cent. The commissioner stated that this was a par- 
tial report, made for the purpose of allowing a partial distribution, 
and the order of confirmation recommitted it to him ''to hear evidence 

^=»For other cases see same topic & KEY<NUMBER In all Key-NumbeA*ed Digests & Indexes 
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in proof of any question in relation to any of the claims reported in 
the list filed with his report or any other claim." Some 2V^ months 
afterwards, on July 10, the partnership of R. M. Smith & Co. and its 
members individually were adjudged bankrupt on their own petition. 
It does not clearly appear whether the receiver had in the meantime 
paid the 12^ per cent, to the creditors reported by the commissioner 
in March, and appellant denies that he had ; but for present purposes it 
may be assumed that at least most of them received this dividend prior 
to the adjudication. 

The claim of appellant, Famsworth, arose in this way: The bank- 
rupt firm, or its members, owned a controlling interest in the Smith- 
Chapman Lumber Company, a corporation carrying on business in 
Braxton county, W. Va. The failure of the partnership involved the 
failure of the corporation, and in August, 1909, its creditors brought 
suit in the circuit court of Braxton county for dissolution and the wind- 
ing up of its aflFairs. In that suit Famsworth was appointed receiver, 
after several others had declined to serve, in March, 1910. As it ap- 
peared that R. M, Smith & Co. were largely indebted to the corpora- 
tion on their subscription to its capital stock, the receiver was directed 
to take appropriate action for the recovery of the unpaid balance. Ac- 
cordingly, on April 19, 1910, he filed a pcoof of claim in the bank- 
ruptcy proceeding for $22,500. Objection to its allowance was made 
by the trustee, appellee here, and a long litigation followed, including 
an appeal to this court, which in February, 1914, reversed the court 
below and directed that the claim be allowed for $16,923.75. 211 Fed. 
912, 128 C. C. A. 290. 

On the amount so allowed a dividend was presently paid of IS per 
cent, equaling the aggregate of two dividends previously paid by the 
trustee to unsecured creditors. It was then proposed to distribute the 
remaining funds in hand pro rata among all the creditors as a final 
dividend; but appellant called attention to the fact that other cred- 
itors had received 12% per cent, of their claims under order of the 
state court shortly beJFore the bankruptcy, as above recited, in which 
his claim had not shared, and asked that first he be paid such sum as 
would put him and them on the same footing. This request was de- 
clined by the trustee, and thereupon, on April 30, 1914, appellant filed 
a "supplemental petition and proof of claim," setting up the facts in 
detail, alleging that the other creditors had obtained an illegal pref- 
erence by the payment to them of the 12% per cent., and praying ia 
substance that they' be required to return the same or that he be allowed 
an amount which would equalize what they had thus received. The 
trustee's motion to dismiss this petition was sustained by the referee 
in a lengthy opinion, on the sole ground— every other element of a 
voidable preference concededly existing — that the creditors to whom 
payment of 12% per cent, was ordered by the state court did not "have 
reasonable cause to believe" that such payment "would have the effect 
of giving them a preference" over other creditors. This ruling was af- 
firmed by the District Court, and Famsworth appeals. 

We are constrained to a different conclusion. The dividend in ques- 
tion, though paid by order of the court then having jurisdiction, was 
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practically a transfer of property by R. M. Smith & Co. within four 
months of their bankruptcy. The suit in the state court was by one 
member of the firm against the otKer, and the receiver was appointed 
at their instance. The notice given by the commissioner, to whom it 
was referred "to take proof and report to the court the names of and 
amounts due the several creditors," was directed only to the parties 
to the suit, and the list reported by him appears to have been made up, 
at least in large part, from the books of the firm. There was no ad- 
judication as to what persons were creditors, or of the amounts owing 
to them, respectively. Indeed, as already stated, the report was a par- 
tial one, made for a special purpose, and the order based thereon pro- 
vided expressly for creditors whose claims had not been proven. More- 
over, at that time, more than a year after the appointment of a re- 
ceiver, all the creditors were aware that the partnership was hopelessly 
insolvent, and they took their dividend with that understanding. 

In these circumstances it seems obvious that every creditor receiv- 
ing the I2y2 per cent., not only had reasonable cause to believe, but in 
the nature of the case must have known, that he was thereby getting 
a preference over other creditors who did not share in that distribution, 
and it does not matter whether or not he knew that there were such 
creditors. In short, it appears that the bankrupts, R. M. Smith & Co., 
(1) while insolvent, (2) within four months prior to the adjudication in 
bankruptcy, (3) in a suit in the state court which they instituted and 
controlled, (4) procured payment to the other creditors of a dividend 
of 1214 per cent, out of the partnership assets then in the hands of the 
receiver, and (5) that the necessary result of such payment was to 
give to them a percentage of their respective claims which appellant has 
not received on the claim subsequently established by him, . Thus all 
the elements of a voidable preference are present, and the transaction 
must be regarded as of that character. The facts are somewhat novel, 
it is true ; but the question presented seems to us not doubtful, either 
as a matter of first impressions or as viewed in the light of decisions 
in analogous cases, Wilson v. Nelson, 183 U. S. 191, 22 Sup. Ct. 74, 
46 L. Ed. 147: Bradley Timber Co. v. White, 121 Fed. 779, 58 C, C. 
A. 55 ; In re English, 127 Fed. 940, 62 C. C. A. 572 ; In re Porterfield 
(D. C.) 138 Fed. 192; English v. Ross (D. C.) 140 Fed. 630. 

Even if it be granted that the payment in question is not, strictly 
speaking, within the statutory definition of a voidable preference, it 
by no means follows that creditors who received that payment should 
be allowed to retain it, and also have in addition the same percentage 
in bankruptcy as appellant or any other creditor to whom the 12V^ per 
cent, was not paid. On the contrary, we perceive no reason for refusing 
to put him, and others in like situation, if there be such, upon an equal- 
ity with those to whom the state court ordered a partial distribution. 
The primary purpose of the Bankruptcy Act, as of the insolvency laws 
of the state, is to give to all unsecured creditors the same percentage of 
their claims, and that purpose is manifestly defeated by the decree un- 
der review. If the partnership affairs had been wholly wound up in the 
state suit, the claim of appellant would have received its pro rata share. 
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for the state law so requires ; and the same result would have followed 
if that suit had not been brought, but bankruptcy resorted to in the first 
place. This being so, we cannot believe that a different result should 
be permitted merely because the administration of this insolvent estate 
begun, but not completed, in the state court, was transferred to another 
jurisdiction by the paramount authority of the Bankruptcy Act. 

On the facts of record, which carry their own comment, it must be 
held that appellant is entitled to be placed on an equality with creditors 
who received the 12^^ per cent, ; and it is therefore the duty of the 
bankruptcy court, as a court of equity, to direct such payment to him 
from the funds now held by the trustee, and which are understood to 
be ample for that purpose, as will equalize the 12 V^ per. cent, paid to 
them, the remainder to be divided pro rata among all the creditors. It 
appears, however, that those who received the 12^^ per cent, credited 
it on their respective claims, and proved in bankruptcy, if they proved 
at all, only for the balance. It results that the payments afterwards 
made to tiiem by the trustee were not IS per cent, of their original 
claims, but of only seven-eighths thereof, whereas appellant has had 
15 per cent, of the full amount allowed him, and this should be taken 
into account in equalizing the further dividends. In other words, the 
funds in hand should be so distributed as to give to the creditors who 
got the I2y2 per cent., and proved the balance in bankruptcy, the same 
aggregate percentage of their original claims as appellant gets in the 
aggregate on his claim of $16,923.75. 

The pleas of laches and res adjudicata set up by appellee are without 
merit. In the suit to dissolve the partnership there was no disclosure 
of indebtedness to the Smith-Chapman Lumber Company for unpaid 
subscription to its capital stock, and that claim did not arise until Fams- 
worth was appointed receiver of the corporation. Within a month 
thereafter he filed proof of claim in the bankruptcy proceeding, and 
the records of this court show that he prosecuted the same with rea- 
sonable diligence ; and until that claim was established, in 1914, he was 
plainly without standing eithfer to assert that the 12^^ per cent, dividend 
was a voidable preference or to demand equalization with those who re- 
ceived it. The former appeal involved only the validity and amount 
of the claim ; there was no adjudication, and could be none, of the mat- 
ters now in dispute. 

The decree will be reversed, and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 

Reversed, 
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KOPPITZ V. UNITED STATED 

(Circuit CJourt of Appeals, Ninth Circuit. April 4, 1921.) 
No. 3604. 

1. CMminal law «=»1081— SufBdeney of notice of aiipeal tested by what ap- 

pears oo its face. 

A notice of appeal in a criminal case being in the nature of judicial 
process, its sufficiency must be tested by what appears on its face. 

2. Criminal law ^=»1081— Notice of appeal held suffid^it as to Jadgment ai>- 

pealed frmn and crime charg:ed. 

A notice of appeal, properly entitled and directed, and stating that de- 
fendant appealed from a judgment of a United States commissioner and 
ex officio justice of the peace for a specified precinct and division, in such 
entitled action, on a spedfied date, in which defendant was tried without 
a jury on a criminal complaint signed by a private prosecutor on the 
charge of violating the Alaska Bone Dry Law, approved February 14, 
1917 (Comp. St 1918, Comp. St. Ann. Supp. 1919; ff 3643b-3643r), and 
that defendant was found guilty and fined $250 and costs, or sentenced to 
imprisonment for 125 days, was sufficiently definite and certain as to the 
judgment appealed from and the offense of which defendant was con- 
victed, especially where it was more spedfic than the judgment. 

3. Intoxicating liquors <&=>13, 132 — ^Alaska Bone Dry Law not repealed by con- 

stitutional amendment or national law, 

The Alaska Bone Dry Law, approved February 14, 1917 (Comp. St 
1918, Comp. St Ann. Supp. 1919, §f 3643b-3643r), was not impliedly re- 
pealed by Const. Amend. 18, or the National Prohibition Act 

In Error to the District Court of the United States for the Third Di- 
vision of the Territory of Alaska; Fred M. Brown, Judge, 

John Koppitz was convicted of a misdemeanor, and his appeal to the 
District Court was dismissed, and he brings error. Reversed and re- 
manded, with directions. 

B. O. Graiiam and Edward F. Medley, both of Cordova, Alaska, and 
E. E. Ritchie, of Valdez, Alaska, for plaintiff in error. 
William A. Munly, U. S. Atty., of Valdfez, Alaska. 

Before GILBERT and HUNT, Circuit Judges, and WOLVERTON, 
District Judge. 

HUNT, Circuit Judge. Koppitz was tried, convicted, and sentenced 
for a misdemeanor in the commissioner's court in Alaska, Third divi-i 
sion, Cordova precinct. After formalities the complaint accused him in 
these words : 

• • ♦ • Violating the Alaska Bone Dry Law, *An act to prohibit the 
manufacture or sale of alcoholic liquors in the territory of Alaska, and for 
oiner purposes,' committed as follows, to wit : The said John Koppitz, in the 
territory of Alaska, and within the jurisdiction of this court, did willfully 
and unlawfully, on the 31st day of May, 1920, at Cordova, Alaska, be found 
Qrunk on the public streets, to wit, in said town of Cordova, contrary to the 
form of the statute in such case made and provided, and against the peace and 
dignity of 'the United States of America." 

^=»For other canes see same topic & KEY-NUMBER in all Key-Numbered Digests A Indezea 
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The complaint was signed and verified by William L. Fursman. The 
material part bt the judgment entered by the commissioner is as fol- 
lows : • 

**The above-named defendant, John Koppltz, having been brought before me, 
* • * charged with violating the Alaska Bone Dry Law, and having plead- 
ed not guilty to said charge, * • * were each sworn and testified on be- 
half of plaintifE, and thereafter, defendant having no evidence to offer and„ 
the court being fully advised In the law in the premises, and by the court found . 
guilty, and nothing appearing why sentence should not be pronounced, It is 
hereby adjudged for the crime. afoi^esald said defendants be sentenced," etc. 

Thereafter, in due time, defendant Koppitz gave a "notice on appeal." 
. After correctly giving the title of the court and the cause, the notice of 
appeal was addressed: 

•■To the United States of America, the Above-Named Plaintiff, the Hon. Wm. 
A. Munly, Attorney for Said Territory and Division, and Wm. L. Fursman, 
Private Prosecutor in the Above-Entitled Action : Tou will please take notice 
that John Koppitz, the above-named defendant, appeals from the decision and 
judgment given by Hon. R. H. L. Noaks, United States commissioner and ex 
officio justice of the peace for the Cordova precinct. Third division, territory 
of Alaska, in the above-entitled action on June 2, 1920, said action for which 
said defendant was tried on his plea of not guilty by the court without a jury 
on June 2, 1920. being a criminal complaint, signed by Wm. L. Fursman, as 
private prosecutor, charging the said defendant with the crime of violating* 
the 'Alaska Bone Dry Law,' which is an act entitled 'to prohibit the manu- 
facture or sale of alcoholic liquors in the teritory of Alaska, and for other 
purposes,' enacted by the United States Congress, and approved February 14, 
1917, and that on said trial the said defendant was found guilty by the said 
United States eommlssioner and ex officio justice of tiie peace, and uplm said 
conviction it was ordered and adjudged by the said United States commis- 
sioner and ex officio justice of the peace that the said John Koppitz be fined 
the sum of $250 and costs of the action, taxed at $25.05, or be imprisoned in 
the federal jail not exceeding 125 days. Dated at Cordova, Alaska, this 2d 
day of June, 1920." 

The notice was signed by John Koppitz, defendant, and the record 
shows that the service of a true and correct copy of the notice of appeal 
was acknowledged at Cordova, Alaska, June 2, 1920, by "Wm. L. 
Fursman, private prosecutor in the above-entitled action." The notice 
was filed in the District Court, Territory of Alaska, Third Division, 
June 7, 1920. On the same day that the notice of appeal was served, 
a bond on appeal was also filed. The conditions of the bond recite that 
whereas, Koppitz was on June 2, 1920, before the commissioner for the 
Cordova precinct, Alaska, duly convicted of the crime of violating the 
Alaska Bone Dry Law (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 
3643b-3643r), "by being drunk in the public streets in violation of an 
act entitled 'An act to prohibit the manufacture or sale of alcoholic. 
liquors in the territory of Alaska, and for other purposes/ * * * 
and upon said conviction it was ordered and adjudged," etc. 

The District Court, on a motion 'of the United States attorney, dis- 
missed the appeal on the ground that the notice of appeal "was void for 
the reason that the same did not describe and identify the judgment 
entered in the said commissioner's court or describe with particularity 
the crime for which defendant was convicted." The judgment of dis- 
272 F.— 7 
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missal of the appeal gave judgment as it was given in the commission- 
er's court. Section 2559, Code Criminal Procedure of Alaska. 

The main assignment necessary ^o be considered is whether the notice 
of appeal was sufficient to- confer jurisdiction upon the District Court. 
Section 2550, Alaska Criminal Code, authorizes an appeal from a judg- 
ment of conviction in a justice's court to the District Court, as pre- 
scribed in chapter 43, Compiled Laws of Alaska. Section 2551 of the 
Code is as follows : 

"That an appeal may be taken within thirty days from the date of the en- 
try of the Judgment by servinj? a notice upon the district attorney or upon 
the private prosecutor in the action and filing the original, with the proof of 
service Indorsed thereon, with the Justice, and by giving the imdertaking for 
the costs of the appeal as hereinafter provided/' 

[1,2] A notice of appeal being in the nature of judicial process, its 
sufficiency must be tested by what appears on its face. Applying this 
rule to the present case, we are of the opinion that the notice was suffi- 
cient It gave the court and title of the action ; it notified those to 
whom it was addressed that Koppitz appealed from the decision and 
judgment given by the United States commissioner and ex officio justice 
of tilt peace for the Cordova precinct. Third division, territory of Alas- 
ka, in the entitled action on June 2, 1920 ; it stated that the action re- 
ferred to was that in which Koppitz was tried by the court without a 
jury on June 2, 1920; that the trial was upon a criminal complaint 
signed by Wm. L. Fursman, as private prosecutor; that the charge 
was thft the defendant committed the crime of violating the Alaska 
Bone Dry Law, which was specified as the act of Congress to pro- 
hibit the manufacture or sale of alcoholic liquors, and for other pur- 
poses, approved February 14, 1917. The notice also specifically stated 
that on the trial Koppitz was found guilty by the commissioner, and that 
upon conviction judgment was ordered that he be fined $250 and costs 
of the action, or that he be imprisoned in the federal jail not exceeding 
125 days. 

This notice was sufficiently definite and certain to enable the Dis- 
trict Court to identify the judgment appealed from, and that the judg- 
ment was for violation of a particular statute. It may have been de- 
fective in not giving the particular section of the described act of Con- 
gress which defined the elements of the offense for which the defend- 
ant was convicted, but the description of the judgment left* no reason- 
able doubt of its identity. It was even more specific than was the judg- 
ment entered by the commissioner against the defendant, and which the 
government would enforce as valid. As said by the Supreme Court of 
Oregon in Mendenhall v. Elwert et al., 36 Or. 375, 52 Pac. 22, 59 Pac. 
805, in quoting from Crawford v. Wist, 26 Or. 596, 39 Pac. 218: 

"The tendency of the court, as Indicated hy recent decisions, is to construe 
notices of appeal liberally, and hold them sufficient if, by fair construction or 
reasonable intendment, the court can say that the -appeal is taken from the 
judgment in a particular case." 

See Neppach v. Jordan, 13 Or. 246, 10 Pac. 341 ; State v. Hanlon, 
32 Or. 95, 48 Pac. 353 ; 24 Cyc. 689 ; 3 Corpus Juris, p. 1226. 
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[3] The contention of defendant that the complaint on its face is 
invalid, because it charged that the offense was committed on May 31, 
1920, and that the Alaska Bone Dry Law was impliedly repealed by 
the Eighteenth Amendment and the National Prohibition Act (41 U. S. 
Stat. [1919] p. 305) is not well founded, for this court ruled to the 
contrary in Abbate v. United States, 270 Fed. 735. 

Because of the error of the court in holding the notice of appeal void, 
the judgment is reversed, and the cause is remanded, with directions to 
the District Court to entertain jurisdiction. 

Reversed and remanded. 



REID ▼• DURBOBAW. 

(CSrenit Court of Appeals, Fourth Clrcalt Febmary 1, 1021.) 

No. 1821. 

1. InsmuKO <^^586, 587— Benefidary without vested right, when right to 
ciiange reserved, and not entitled to notice of change. 

One named as beneficiary in a life insurance policy, in which the right 
to change the beneficiary is reserved, has no vested interest, and ia not 
entitled to notice of change. 

t. Insmraaee €=»587— Insurer without dtecretlon to refiuo to iodone cbaoge 
of bonf^darr. 

Under a life policy reserving the right to change the beneficiary, the 
change to take effect only when indorsed by tbe company on the policy, 
the company has no discretion to refuse to indorse the change on the 
policy, when insured has sent the policy to it with a request for the 
cnange. 

3. Insuranee ^=>5S7— ClMuige of beoefldaxy treated aa made^ wheo Insured 
has done all that be could. 

Under a life poUcy reserving the right to change the beneficiary, ef- 
fective only when Indorsed by the company on the policy, equity, consid- 
ering that as done which ought to be done, will treat the change as 
actually made when Insured has done all that he could to meet the con- 
ditions for change required by the poUcy. 

i. Insurance ^=»587-*R6qulred condUlona for IndcMrBeiiMat of cfaange of bene- 
fldary may be waived. 

Under a life poU<Qr reserving the right to change the benefidary, ei- 
fective when indorsed by the company on the policy, the insurer may 
waive performance of the conditions required for the indorsement of 
cue diange. 

5. Insurance ^=»587— Conditions of diange of benefidary fixed by eontnui, 
and cannot be changed. 

The power to change the benefidary under a policy is a power of ap- 
pointment, and the terms of its exerdse are fixed by the contract be- 
tween insurer and Insured for the protection of both parties, and the 
court has no power to change the contract by dianging such conditions. 

S. Insurance ^=»587— InsoredTs Intended change of benefidary bdd not ef- 
fective. 

Under a life policy reserving to insured the right to change the benefi- 
dary, effective when indorsed by the company on the policy, where in 
sured wrote an agent, asking that a change be made, effective imme- 
diately, but, on receiving proper blanks, delayed executing them, be- 
cause in baggage that was in storage, and, after executing the formal 

^=9Por otl&er cases see same topic A KEY-NUMBER in all Key-Numbered Digests a Indexes 
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request for change, failed to forward it tc» the company, accompanied by 
the policy, though for over a month before his death the policy was at 
hand, the change was not effected, as insured must do all that he can to 
comply with the conditions of the policy before his Intention will be 
effectuated by the courts. 

Appeal from the District Court of the United States for the District 
of Mar>'land, at Baltimore ; John C. Rose, Judge. 

Bill of interpleader by the New England Mutual Life Insurance 
Company against Katherine Reid and Ethel Banta Durboraw. From 
a judgment in favor of Durboraw (263 Fed. 451), Reid appeals. 
Reversed. 

Louis J. Burger, of Baltimore, Md., and McKinley Pritchard, of 
Asheville, N. C. (Hinkley, Hisky & Burger, of Baltimore, Md., and 
Albert J. Long, of Hagerstown, Md., on the brief), for appellant. 

Joseph Pacl^rd and A. Morris Tyson, both of Baltimore, Md, for 
appellee. 

Before KNAPP and WOODS, Circuit Judges, and WEBB, Dis- 
trict Judge. 

WOODS, Circuit Judge. We adopt the following clear statement 
of facts made by the District Judge : 

"On July 31, 1915, the New England Mutual Life Insurance CJompany, here- 
inafter called the 'company,' issued a policy for $5,000 to Raymond H. Dur- 
boraw. As he was then unmarried, it was made payable to his sister, Kather- 
ine Roid ; but he reserved the right to change the beneficiary when and as 
often as he saw fit, by filing at the comi>any's home office a written request for 
such change, to take effect only when endorsed by the company on the policy. 
Nearly three years later, he wrote to the agent through whom he had effected 
the Insurance that he had married five days before, and wanted his i>olicy to 
at once be made payable to his wife, so as to take effect 'to-day, June 16, 1918,' 
adding, 'I put this in this way, so that if I should go before the change is 
recorded this letter will be evidence of my desire in the matter.* He gave his 
wife's name, and asked if this was sufficient information, or if any other step 
was necessary. 

'The agent had some time before left the employ of the company, ana un 
the 2l8t day of June he sent Durboraw's letter to the general agent of the 
company at Des Moines, Iowa, and on the same day wrote the insured : 'In 
regard to the change in beneficiary, I am sending your letter to headquarters, 
50 that your wish will be made effective at once. The proper blank will be 
sent to you for your signature. This blank, together with your policy, will 
be sent to the home office, where the change of beneficiary will be endorsed on 
it. This will be done without expense to you.' 

"On the 28th of June, the company's general agent at Des Moines wrote 
to the insured that he had been advised that he desired to change the benefi- 
ciary, and inclosed blanks for the purpose, which he told the insured to sign, 
date, and have witnessed, and rotum with the policy, adding that the de- 
sired change would be then made. When this letter was received, both the 
injured and his wife were at Moorhead, Minn., teaching in a summer school. 
After the school closed, they had planned to go to Hinsdale, Mass., for a 
month or more, and after that to locate in New York City, where both ex- 
pected to take courses at Columbia University. 

"It so happened that the blanks and policy got into baggage that they put 
in storage, and in consequence were inaccessible until fall. On the 22d day 
of August, the insured, in sending from Hinsdale his annual premium, stated : 
•I shall be unable to send you the blanks concerning change in beneficiary of 
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said policy for some weeks yet I trust the delay win be of no particular 
consequence. I will be able to send It soon after September 1st.' 

*'On the 23d of September, the insured executed the two duplicate forms of 
notice of change of beneficiary, in the presence of one George W. Metcalf, who 
duly witnessed the same. Shortly before that time the insured and his wife 
had begun housekeeping in an apartment in New York City. They both en- 
tered Ck>lumbia. For some hours every d^y he was engaged In teaching, and 
during others in studying. They had their new home to fit up. They had a 
succession of guests, and were very busy. It may have been that the policy 
was where it took a little trouble to get at it. At all events, for some reason 
or other, he overlooked forwarding to the company either the policy or notice 
of change of beneficiary. In the latter part of October he was taken ill with 
the flu, and although he was only 35 years of age, and had been in excellent 
health, he died on November 3, 1918. Twelve days later his widow sent the 
notice of change of beneficiary to the company. The sister persisted in her 
claim. The widow sued the company in Iowa ; the ^ster In Maryland. The 
company, availing Itself of the provisions of the act of Congress of February 
22, 1917 (chapter 113, 39 Stat. 929 [jGomp. St. 1918, Comp. St. Ann. Supp. 
1919, § 991a]), filed a bill of interpleader here -and paid the amount of the 
policy into the registry of the court." 

We regret our inability to agree with the District Court that the 
action of the assured accomplished a change in the beneficiary of the 
policy. The policy provides : 

"When the right of revocation has been reserved, the insured (with the 
assent of the assignee, if any), upon written request filed with the company 
at its home ofiice, may from time to time designate a new beneficiary here- 
under, or have the policy made payable to his estate, such change to take 
effect only when endorsed hereon by the comi)any." 

[1-4] It is true that one named as beneficiary has no vested inter- 
est and is not entitled to notice of change ; that the right to change a 
beneficiary is a propertj' right of the assured, which in the case of 
insolvency the court can' require him to exercise in favor of his credi- 
tors (Cohen v. Samuels, 245 U. S. 50, 38 Sup. Ct, 36, 62 L. Ed. 143) ; 
that the insurer has no discretion to refuse to indorse the change of 
beneficiary in the policy when the insured has sent the policy to the 
home office with a request for the change; that equity, considering 
that as done wliich ought to be done, will treat tlie change as actually 
made when the insured has done all that he could to meet the conditions 
for change required by the policy; that the insurer may waive per- 
formance of the conditions required for the indorsement of the change 
on the policy. 

[5] But the power to change the beneficiary is a power of appoint- 
ment, and the terms of its exercise are fixed by the contract between 
the insurer and the insured ; not alone for the protection of the insur- 
er, but of tlie insured as well. The court has no power to change "that 
contract by changing the conditions upon which the exercise of the 
power of appointment is limited. The utmost extent to which the 
courts have ever gone is to effectuate the intention of the insured 
when he has done all that he could to comply with the conditions, and 
has been prevented by circumstances beyond his control from meet- 
ing the requirements. If the policy has been lost, if it is in the pos- 
session of another, who refuses to surrender it, or is otherwise in- 
accessible, if it has been sent to the home office of the insurer, with 
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the requisite request, and the insured dies before the indorsement is 
made, if the insurer has waived the conditions, the change will be 
considered made without actual return of the policy or indorsement of 
the change. The numerous decisions will be f otmd cited in the text- 
books and annotated cases. 

[B] In the case before us the insured, in response to his request for 
a change of beneficiary, was reminded, by letters dated the 21st and 
the 28th of June, to send the policy forward with a formal request 
for the change. He signed the formal request in New York on the 
23d of September, 1918. At that time the policy was in a trunk in 
his apartment, and so remained until his death on November 3d, after 
a 10 days' illness. Thus it appears that a period of more than a 
month elapsed, with a formal request duly executed in his hands and 
the policy also at hand, without any effort to send them forward to 
the home office for indorsement of the chang^e. No excuse or explana- 
tion has been suggested, either in the evidence or in the argument, 
except procrastination of the insured. 

Regrettable as it may be, we see no escape, cither on principle or 
authority, from holding that no reasonable effort was made to exercise 
the power of changing, the beneficiary in the method contracted for, 
and that the original appointment of the sister as beneficiary must 
stand. 

Reversed. 



ENGLAND v. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. February 1, 1921.) 

No. 1851. 

Prostitution ^=>4— Instruction, In prosecution nnder White Slave TrafBe Act, 
that certain evidence was Immaterial, held erroneous. 

In a pro$%ecutioD for transporting and aiding and assisting in the 
transportation of a girl in interstate commerce in violation of White Slave 
Traffic Act 8 2 (Comp. St. 9 8813), where there was evidence that the girl 
went of her own accord In pnrsnance of previous plans made hy her and 
another girl, who accompanied her withont inducement by defendant and 
that she paid her own fare, an instruction in effect that such facts were 
immaterial held erroneous. 

In Error to the District Court of the United States for the North- 
em District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Criminal prosecution by the United States against Benjamin H. 
England. Judgment of conviction, and defendant brings error. Re- 
versed. 

William T. George, of Phillipi, W. Va., and C. M. Hanna, of Par- 
kersburg, W. Va., for plaintiff in error. 

C. N. Campbell, Asst. U. S. Atty,, of Martinsburg, W. Va. (Stuart 
W. Walker, U. S. Atty., of Martinsburg, W. Va,, on the brief), for 
the United States. 
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Before KNAPP and WOODS. Circuit Tudg:es. and WEBB, District 
Judge. 

KNAPP, Circiu*t Judge. PlaintifF in error, herein called defend- 
ant, was convicted of a violation of the White Slave Traffic Act (Comp. 
St. §§ 8812-8819). He did not himself testify at the trial, and no wit- 
ness was called in his behalf. The government's proofs may be sum- 
marized as follows : 

Defendant, a young married man, lived witl^his wife and two chil- 
dren near Belington, Barbour county, W. Va. In the same neighbor- 
hood, a mile or so distant, lived with their respective families two young 
girls, Gladys Poling, under 16 years of age, and Thelma England, about 
a year older, the latter a niece of defendant. They were very friendly 
with each other, and defendant was often in the company of Gladys. 
Some time prior to October, 1919, defendant deserted his wife and chil- 
dren, and went to Akron, Ohio, where he obtained employment with 
the Goodyear Tire and Rubber Company. During the next few weeks 
he wrote four or five letters to Gladys, the contents of which do not 
appear, as th^ were not introduced in evidence. It does appear, how- 
ever, that one letterwas delivered to her shortly before the transpor- 
tation charged in the indictment. It also appears that about the same 
time he told the landlady with whom he boarded in Akron that he was 
going back to bring his wife, and probably a cousin. 

On the evening of October 18th Gladys went to the home of Thelma, 
to which she had sent a suit case containing her personal belongings. 
She told her motiher that she would attend Sunday school with Thelma 
the following day, but left a note pinned to her bed stating that she 
had gone away. That same evening defendant appeared at the house 
\Vhere Thelma lived, spent the night there, and early next morning 
helped the two girls carry their baggage to the station, where they 
boarded a train for Wheeling. He took the same train, but did not 
ride with them. Having missed at Wheeling the connecting train for 
Akron, they spent the night at a lodging house in that city, where de- 
fendant and Gladys occupied the same room ; Thelma sleeping in an 
adjoining room. Upon their arrival in Akron the following day, they 
all went to defendant's boarding house, later removing to another, where 
he and Gladys lived together as husband and wife until his arrest. 

Called by the government and examined as a hostile witness, Gladys 
testified, in substance, among other things, that because she and Thel- 
ma had been unpleasantly talked about where they lived they had long 
before planned to go to Akron, that she felt she had been disgraced 
at home and wanted to get away, that both she and Thelma paid all 
the expenses connected with their journey to Akron, and that defendant 
in no wise persuaded or induced her to go there at any time or in any 
manner. Her statements in this regard were corroborated by Thelma, 
and her mother testified that she had been aware of her daughter's 
intention. 

It will thus be seen that the vital question was whether there had 
been on defendant's part that persuasion and inducement which the 
statute denounces, or whether the girl went to Akron of her own will 
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and desire, without solicitation by defendant, for the reasons stated 
by her, and in pursuance of a plan which she and Thelma had pre- 
viously formed. It is enough to say in a word that the circumstantial 
evidence was ample to take this question to the jury, notwithstanding 
the positive testimony of the l^o girls. The trial court was therefore 
right in refusing to direct a verdict for defendant, and the contrary 
contention is wholly without merit. Indeed, we should have little hes^ 
itation in affirming the judgment, were it not for the following instruc- 
tion to the jury, whicWfeeems to us so erroneous and prejudicial as 
to require reversal. At the end of a clear and adequate charge, other- 
wise unobjectionable, the learned judge said : 

'*The defendant having announced to his landlady In Akron bis purpose of 
{;olng to bring out to his rooms, rented by him, his wife and cousin, if you 
believe he intended to bring there Gladys Poling and represent her to be Ms 
wife, Instead of his real wife, then you must find that he, In so carrying out 
such purpose as disclosed by the evidence, used such aiding and assisting the 
girl in going, in interstate commerce, as made him liable under this statute, 
and the fact that she bought her own railroad fare is immaterial, as is 

^aUo the fact that she iccnt tcilUngly, in accord with her own purpose and 

'design.'* 

We have put in italics the closing statement in this instruction, be- 
cause it covers the point on which the case turns, and virtually tells 
the jury, as must have been understood by them, that the mere act of 
defendant in traveling with the girl from West Virginia to Akron, 
and there having immoral relations with her, although she went en- 
tirely of her own accord and without the slightest persuasion on his 
part;, or even against his advice, constituted a violation of the statute, 
and rendered him liable to its penalties. That this is an erroneous 
construction of the iaw has been held by us after full consideration in 
Welsch V. United States, 220 Fed. 764, 136 C. C. A. 370, and tbe ar- 
gument need not be repeated. To the same effect are Biggerstaff v. 
United States (C. C. A.) 260 Fed. 926, Fisher v. United States (C. C. 
A.) 266 Fed. 667, and the Caminetti Case, 242 U. S. 470, 37 Sup. Ct 
192, 61 L. Ed. 442, L. R. A, 1917F, 502, Ann. Cas. 1917B, 1168. 

From the significant array of circumstances shown by the govern- 
ment the jury may well have found, against her denial, that Gladys 
went to Akron as the result of defendant's inducement and persuasion ; 
but it was within their province to believe the testimony to the con- 
trary, and, so believing, to return a verdict accordingly. Whether 
there was such inducement and persuasion should have been submitted 
to their determination. 

The judgment must be reversed, and a new trial granted. 

Reversed. 



Digitized by 



Google 



HiNES V. Komrns 105 

(272 P.) 

HINBS, Director General of Railroads, t. KaUNTIS. 

(Circuit Court of Appeals, Forurtji Circuit. February 1, 1921.) 

No. 1831. 

Railroads «^=»400(«)— Nefjliffent tnjnry in yards held question for Jury. 

In an action for injury to plaintiff whil^ crossing the tracks In a yard 
of defendant railroad company at night, with some 500 other workmen 
who were accustomsod to cross the tracks both day and night In going to 
and from work, with the knowledge of defendant, where there was evi- 
dence tending to show that plaintiff was struck by a cab kicked along ft 
crossover track without signal, control, or lights, the question of defend- 
ant's negligeizce held properly submitted to the Jury. 

In Error to the District Court of the United States for the Easterp 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Action at law by James Kountia against Walker D. Hines, Director 
General 6i Railroads, operating the Norfolk &. Western Railway. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Robert E. Scott and H. G. Buchanan, both of Richmond, Va., for 
plaintiff in error. 

H. M. Smith, Jr., of Richmond, Va. (Smith & Gordon, of Rich- 
mond, Va., on the brief), for defendant in error. 

Before KNAPP and WOODS, Circuit Judges, and BOYD, Dis- 
trict Judge. " i 

WOODS, Circuit Judge. The plaintiff, James Kountis, was run 
over by one of defendant's cars in its yard near Hopewell, Va, He 
recovered judgment against the defendant for the loss of a leg and 
other injuries. The main assigned error is the refusal of the District 
Judge to direct a verdict for the defendant for failure of proof of 
negligence. Except at the one crucial point the facts are undisputed. 
Plaintiff was an employee of E. I. Du Pont de Nemours & Co. at its 
Hopewell plant In the contiguous yards of the Norfolk & Western 
Railway Company there were three tracks parallel to each other con- 
nected by crossover tracks. In going to work from the village where 
they lived and returning, large numbers of the employees ai the Du 
Pont plant walked through the railroad yard every day at the change 
of shifts. Ther'e was no evidence of objection to this custom, thousrh 
it must have been well known to the railroad officials. At about 11 
o'clock on the night of January 11, 1918, about 500 of these em- 
ployees, plaintiff being one of them, at the change of shift were mak- 
ing their way through defendant's yards. While on or near one of the 
tracks plaintiff was run over. 

As to the precise place and manner of the accident the evidence is 
in sharp conflict. Plaintiff is a Greek, and his testimony, given partly 
in apparently broken English and partly through an interpreter, is not 
clear. Mlaking the best of it we can, and taking it in connection with 
the testimony of two other witnesses in his behalf, his case as pre- 
sented to the jury was this : Plaintiff on his way home walked through 

^s>For other cases see same topic & KBY>NUMBER in all Key-Numbered Digests ft Indezei 
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the Du Pont plant gate to the main line track and along that track 
until he got to a crossover to another track. He then turned at the 
crossover, and had proceeded a few paces on or near the crossover 
track, when a cab, kicked from the main line onto the crossover with- 
out light or guard or control, struck him from the rear. The plaintiff 
testified that he looked back for cars at least twice as he proceeded. 

The testimony of defendant's witnesses in charge of the engine, ten- 
der, and cab was to the effect that they kicked the cab down the main 
line and then backed the engine and tender on the crossover in order 
to get another car on the next track ; that they did not see the plaintiff 
or know that he was struck. If their testimony is true, the plaintiff 
must have been struck, not by the kicked cab, but by a tender in front 
of an engine in charge of a full crew, making an ordinary train move- 
ment without knowledge of the plaintiff's danger or his presence. It 
is difficult to understand, however, their alleged failure to see the 
plaintiff, when there was abundant light for him to have becQ observed. 

In view of the issue of fact thus made as to whether the plaintiff 
was injured in an ordinary yard movement of cars or by a cab kicked 
on him without. guard or control or lights, the District Judge gave to 
the jury this general proposition of law applicable to defendant's view 
of the facts : 

"The court instincts the jury that, In undertaking to pass through and 
along the yards of the railroad at the time and place Indicated in the evi- 
dence, the plaintiff assumed all the risks of the danger incident to the place ; 
that it was h^s duty to look and listen for approaching cars and engines be- 
fore stepping on or attempting to cross any track ; that It was also his duty 
to continue to Usten and constantly look in both directions for approaching 
endues and cars so long as he remained on any track ; that the employees and 
agents of the Director General in charge of the movement of the engine and 
cab referred to In the evidence were at the time and place mentioned under no 
duty of prevision as far as the plaintiff was concerned ; that is, they were not 
bound to make any previous provision to protect him from injury ; that they 
were not bound to ring any bell, or to provide any lookout, either on front of 
the cab or the rear of the tender, or to operate the engine and tender in any 
particular manner or at any particular rate of speed. All that they were re- 
quired to do was to use ordinary care to avoid injuring the plaintiff after the 
person or i>ersonB in charge of the movements of the engine or cab saw or by 
the exercise of ordinary care should have seen the i^intiff in a position of 
danger from which he could not extricate himself." 

If any criticism could be made of this instruction, it was too favor- 
able to the defendant, in view of the conceded fact that large numbers 
of persons were walking through defendant's yards with its knowl- 
edge and implied consent. 

Responding to the aspect of the case presented by the testimony on 
plaintiff's behalf, the District Judge gave this instruction: 

"The court instructs the jury that if they believe from the evidence that 
the defendant's tracks and right of way at the place in question, for a long 
time prior to the accident, had been openly, continuously, and liabitually used 
as a passway by large numbers of persons, both by day and night, and that 
the defendant knew, or in the exercise of reasonable care could have known, of 
such use of its tracks, and that the servants of the defendant 'kicked* or 
'shunted' a car without lookout, light, or signal along said tracks and right 
of way on the night in question, where and when they might have reasonably 
expected people to be passing, and that they hereby failed to exercise the de- 
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gr«e of care ordinarily and reasonably ^<> ^^^ "^^^S^ ^l^"" ^ nnder tbe 
dmimstances, and that by reason thereof, the pW^^^^ f l^^j, ^f 

ordinary care on his part, was struck and Injured by said cr >»Jj^^/^^ ^^ 
should find for the plaintiff." 

The correctness of this last instruction is too v ^^^^ established for 
citation of authorities. Many of them are collate- ^ .^ j^ ^ ^ igjgC, 
1033, and in 10 Ann. Cas. 15. 

Evidently a directed verdict would have Ik ^ i„iproper, in view of 
the rule of law stated in the charge, and th- ^ ^ K^^^^ ^j j^^^ ^^ ^^ 
whether plaintiff was struck by a kicked ^ ^^^^^^ ,j ^^^^ g^ard, or 

control, at a place where the defendant ^^^^ ^^^^ ^^ ^p^ n^a^y 
persons moving about m its yards, or D^ ^ ^j^^ tender of an engine mov- 
ing under the observation and contro»^ ^^j ^ j^jj ^^^^^ 

Affirmed. 



3n re V (JSOBEBJOU 
LUNDBET 150 ^^ DONER, 

tdttmit C«art of Appeals ^ Seventh Carcult October 6, 1020.) 

1. Bankrutiiity <^408(2)-J)i' idiarge beM not tarred by false oath in schedule 
aa to nonownershlp of r iropeit:^* 

A ^bankrupt's discbarr ;e was oot barred «d tbe ground that be made a 
false oath in his 8Che< i^ie, in that be denied ownership of certain lotf, 
where a creditor, mor e than a year befone the banl^rnptcy, had secured 
Judgment against bir j, which became a lien npon, and for several times 
the value of, the lotr j, and within less than 20 days after the alleged false 
oath the same crec'ator got a tax title to tbe lots, and, more than twb 
years before the aY ieged false oath, tbe bankru9t had executed a warranty 
deed to the lots, b»jt it had never been recorded. 

Z. Banliruptcy ^^==»40';(5)^Statcaent in note lield not a false statement, hiu^ 
ling discharge; "property.** 

Bankrupt's discharge kcM «ot tMrred, on the ground he had obtained 
property <ni a materially fatse written statement, in violation of Bank- 
ruptcy Act, § 14b (Comp. St. ( 9508), where he gave a creditor (who had 
previously bad a judgment note by means of which a lien was obtained 
upon the l>ankrupt*& property, so that the creditor knew that liens could 
be easily perfected by entering judgment on a lien note) a renewal judg- 
ment note on which was written the words, **being a lien on" certain lots, 
obtaining thereby an extension of time for the payment of an old debt ; 
for, alttaoQgb this was obtaining '^property," within section 14b (3), the 
law is t4ULi the statement must have been intentionally and knowingly 
false, and coupled with an intent to deceive, and the creditor mnst have 
relied thereon In parting with his prope;jrty, and the fact is that the 
creditor did obtain juflgment on the' note, which became a lien ou the 
lots mwe than a year before the bankruptcy. 

[Ed. Note.--For other definitions, see Words and Phrases, First and 
Second Series, Property.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 



^s»For other cams see same topic A KEY-NUMbER in aii Key-Numbered Dlsests & Indexes 
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In the matter of Tureh Lundberg, bankrupt. On objection by Sofia 
Dixner, the bankrupt was denied discharge, and he appeals. Order re- 
versed, and cause remanded. 

Edward N. Sherburne, of Chicago, 111., for appellant. 
Charles H. Leech, of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and PAGE, Circuit Jadgcs. 

PAGE, Circuit Judge. This is an appeal from an order of the Dis- 
trict Court denying appellant a discharge in bankruptcy. 

Appellant was adjudged a bankrupt on October 11, 1918, and on the 
19th day of the following December applied for his discharge. On 
February 7, 1919, appellee filed objections thereto, and on October 24, 
1919, filed amended objections. On January 12, 1920, the referee re- 
ported that objections to the discharge should be overruled. Excep- 
tions were filed, and on the same day the discharge was denied. 

[1] The objections charged that appellant made a false oath in his 
schedule, in that he denied ownership of any real estate, whereas the 
objections asserted that he in fact owned lots 23 and 24 in block 4 of 
Rood & Weston's addition; etc. On July 18, 1917, appellee got a judg- 
ment against appellant, which became a lien upon, and for several times 
the value of, those lots. Within less than 20 days after the making of 
the alleged false oath, appellee got a tax title to the lots. More than 
2 years before he made the alleged false oath, the bankrupt executed 
a warranty deed to the property in question, but it had never been re- 
corded. 

[2] In the fifth objection as originally filed it was charged that ap- 
pellant, by materially false statements, etc., obtained money from one 
Ulander and others. Nine months later, in the amended objections, the 
charge was that appellant obtained $950 from appellee by making a 
materially false statement in writing. The master found that appel- 
lant had for some years been indebted to appellee at the time appellant 
gave her, in September, 1913, a renewal judgment note for $800, upon 
which was written the words : 

"Being a lien on lote 23 and 24 in block 4 of Rood & Weston's rabdlYlsion, 
section 20. township 37 north, range 14 east of the third principal meridian, 
on Park street and 110th." 

That statement is alleged, in the objections, to have been materially 
false. 

The Bankruptcy Act (Comp. St. §§ 9586-9656) provides that the 
bankrupt shall be discharged unless he has done one or more of the 
three things specified in section 14b. He may not be discharged if 
he has — 

** (3) obtained money or property on credit upon a materially false statement 
in writing, made by him to any person or his representative for the purpose 
of obtaining credit from such person." 

The evidence is not before us, nor was it before the court. The 
case was disposed of on consideration of the master's report only. All 
appdlant obtained at the time of the delivery of the judgment note, 
bearing the alleged false statement, was an extension of time for the 



Digitized by 



Google 



SPIESS V. SOJUMARSTBOtf' SHlP BUHiDINQ CO, 109 

(272 F.) 

payment of an old debt. This is held to be obtaining "property/' 
within the meaning of section 14b (3) of the Bankruptcy Act Samet 
V. Farmers' & Merchants' National Bank, 247 Fed. 669, 159 C. C. A. 
571. But the law also is that, to bring a statement within that sec- 
tion, it must have been intentionally and knowingly false and coupled 
with an intention to deceive. The creditor must also have relied upon 
the statement when parthig with his money or his property. Gilpin 
v. Merchants' National Bank, 165 Fed. 607, 91 C. C. A. 445, 20 L. R. 
A. (N. S.) 1023; In re Stafford (D. C.) 226 Fed. 127. 

Appellee had previously had a judgment note by means of which a 
lien was obtained upon appellant's property, so that appellee or some 
one acting for her knew that liens could be easily perfected by the 
simple process of entering judgment on a judgment note. It is prob- 
able that under the laws of Illinois the language complained of would 
be held to create an equitable lien as between the parties upon the prop- 
erty in question. Appellee obtained a judgment on the note, which be- 
came a lien on the lots, on July 18, 1917, more than a year before the 
bankruptcy. . 

But there is a grave question as to whether the statement written on 
the note, even if false, came within the statute. The Circuit Court of 
Appeals in the Second Circuit recently said : 

"It is plain that the intention of Congress was to extend not the statute to 
all cases of false written statements where credit happens to he given, and 
the thought helng to confine the statute to cases where the decision to give 
credit was induced by the false statement. Such statement must he a financial 
statement, as distinguished from a mere misrepresentation." In re Morgan, 
267 Fed. 059, D62. 

We are of opinion that there was no such materially false statement 
in writing shown that under the circumstances in this case should bar 
a discharge. 

The order denying the discharge is reversed, and the cause is re- 
manded to the District Court, with instructions to proceed in harmony 
with this opinion. 



SPIESS V. SOl^fMfARSTROM SHIP BUILDING CO. 

(Circuit Court of Appeals, Ninth Circuit. April 4, 1921.) 
No. 3623. 

L Shipping <e=>86(2)— Order dismissing libel held proper. 

A libel, by employee of subcontractor of outfitting contractor against 
shipbuilding company and the outfitting contractor and subcontractor, tor 
injuries from slipping on gangplank improperly fastened, held properly 
dismissed as to the shipbuilding company; it appearing on the face ot 
the libel that the gangplank was furnished by one or the other of the. 
subcontractors and containing no allegation that it was part of the equip- 
ment of the ship or was furnished by it, . 

^. Release ^=»29<l)--SeUlement with saboontractoi^ held to release ship- 
builder. 

Where a libel was based on the theory that defendants were joint t,ort- 
feasors, but it bad been dismissed as to defendants contractor and sUb- 

^=>For other cases see same topic & KEY-NUMBETH in all Key-Numbered Digests & Indexed 
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• contractor by a stipulation showing on its face that the libelant com- 
promised and settled with and thereby released the defendants, under 
whom he was working at the time of the injury, it was not maintainable 
against the defendant shipbuilding company,. as there was but one right 
of action for the injury, for which libelant was entitled to but one satis- 
faction. 

Appeal from the District Court of the.Unfted States for the District 
of Oreg^on ; Charles E. Wolverton, Judge. 

Libel by Joseph Spiess against the Sommarstrom Shipbuilding 
Company and others. From an order of dismissal as to the named 
defendant, libelant appeals. Order affirmed. 

Wm. P. Lord, of Portland, Or., for appellant- 
Carey & Kerr and Charles A. Hart, all of Portland, On, for ap- 
pellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This libel was brought by the appellant 
against Pacific Marine Iron Works, a corporation, George H. Sturges 
and Robert B. Sturges, doing business as partners under the name of 
Sturges & Sturges, and the appellee corporation, which latter corpo- 
ration constructed, at its shipyards at Columbia City, Or., a certain 
steamship named Datis, and launched it June 21, 1918, and contracted 
with the Pacific Marine Iron Works corporation for the fitting out by 
the latter of the ship for an ocean voyage, for which purpose the ship 
was, on the 29th of April, 1919, berthed by the builder at the dock of 
the Iron Works Company in the Willamette river, which latter com- 
pany sublet a portion of its fitting out and plumbing contract with the 
Sommarstrom Shipbuilding Company to the firm of Sturges & Sturges, 
who were plumbers. The libelant was an employee of Sturges & 
Sturges in performing their contract, and while so engaged, in pass- 
ing from the ship to the dock by means of the gangplank, the latter 
slipped because it was not properly fastened, thereby throwing the 
libelant into the water of the river and inflicting the injuries for which 
the action was brought. 

The defendant shipbuilding company filed exceptions to the libel on 
the ground that it owed no duty to the libelant with respect to the safety 
of the plank furnished by his employers for the purpose of going on 
and off the ship in the performance of his work, which exceptions 
were sustained by the trial court. Subsequently the proctors for the 
libelant, Sturges & Sturges, and the Pacific Marine Iron Works Cor- 
poration entered into this stipulation: 

"it is hereby stipulated and agreed by and between the Ubelant and George 
H. Sturges and Uobert B. Sturges and the Pacific Marine Iron Works, a cor- 
poration, the respondents above named, that the above-entitled cause and all 
suits or actions arising from the facts set forth in the libel, whether in ad- 
miralty, law, or equity, have been compromised and settled as between them, 
and may be dismissed as to said named respondents with prejudice and with- 
out costs, by order and judgment of the court." 

And pursuant to that stipulation an order was thereafter entered 
by the court dismissing the libel — 
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"witb prejudice and without costs to the respondents, George H. StargeB and 
Bobert B. Sturges and Pacific Marine Iron Works." 

Subsequently the order which is the subject of the present appeal 
was entered in the court below. It reads : 

"This cause was heretofore heard by the court upon the exceptions of the 
respondent, Sommarstrom Shipbuilding Company, to the libel herein and order 
was duly entered sustaining said exceptions on November 3, 1019 : Now, there- 
fore, upon application of said respondent, Sommarstrom Shipbuilding Com- 
pany, appearing by Mr. Robert Kuikendall, of proctors. It is ordered that 
tne libel herein be and the same is hereby dismissed." 

The theory upon which the libel was based obviously was that the 
defendants thereto were joint tort-feasors. The stipulation by which 
it was dismissed as to the Pacific Marine Iron Works and the Sturges- 
es shows upon its face that the libelant compromised and settled with 
and thereby released the defendants under whom he was working at 
the time of his injury. In the nature of things there was but one right 
of action for his injury, for which he was entitled to but one satis- 
faction. The St. Cuthbert (D. C.) 157 Fed. 799; Ann. Cas. 1913B, 270; 
Tanana Trad. Co. v. Nor. Am. T. & T. Co., 220 Fed. 783, 786, 136 
C. C. A. 389. 

It is to be observed, also, that the libel contains no allegation that 
the plank used in the doing of the siibconstractors' work was furnish- 
ed by the builder as a part of the ship's equipment, or that the diefendr 
ant Sommarstrom Company ever had anything to do with it. On the 
contrary, we think it appears upon the face of the libel itself that it 
was a plank furnished by one or the other of the subcontractors in 
the performance of their work ; for the libel shows that the ship was 
conveyed by the builder to the dock of the Pacific Marine Iron Works, 
to be prepared and made ready for an ocean voyage, in the course of 
which the libelant was injured by reason of the failure to properly 
fasten a plank leading from the ship to the dock, described in the 
libel as — 

"a board or plank of about 8 Inches by 12 inches and about 14 feet or more In 
length, placed from the after main deck of said steamship t(f the aald dock 
or wuarf." 

Not only is there no allegation that such "board or plank** was a 
part of the equipment of the ship furnished by its builder, but we think 
it obvi6us that it was a mere temporary plank furnished by one or the 
other of the subcontractors for the work they contracted to da 

The order is affirmed. . 
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TURNER V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit February 18, 1921.) 

No. 18G3. 

L Oriminal law <&=>365<3)— Evidence of assault on deeeased's eompaniwi im- 
mediately after killinir aAnissible as res gesttt. 

In a prosecution for homicide, where the state's evidence showed de- 
fendant attempted to rob deceased and his oompanion, while defendant 
claimed he was merely begging, for money and that he shot in self-defense^ 
evidence that immediately after the killing defendant made a violent as- 
sault upon deceased's companion, indicating an attempt to rape^ was 
admissible as part of the res gestae. 

2. Homicide <&:='112(2) — One attempting robbery cannot plead self-defense. 

One who brought on the shooting by attempting to rob the deceased at 
Che point of a pistol cannot avail himself of the plea of self-defense. 

In Error to the District Court of tiie United States for the Eastern 
District of Virginia, at Ricluuond. 

William H. Turner was convicted of murder in the first degree, and 
he brings error. Affirmed. 

Wm. F. Denny, of Richmpnd, Va., for plaintiff in error. 
Hiram M. Smith, Sp. Asst. U. S. Atty., of Richmond, Va, 

Before KNAPP and WOODS, Circuit Judges, and WEBB, Dis- 
trict Judge. 

WOODS, Circuit Judge. The defendant, William H. Turner, was 
convicted of murder in the first degree and sentenced to death. The 
assigned errors relied on are in the admission of testimony and the 
refusal to set aside the verdict as contrary to the law and the evidence. 
These facts are not in dispute. 

At about midnight of May 22, 1920, Thomas M*. Moore and Miss 
Pearl Clark, his nancee, were sitting in an automobile on the side of 
the rOfid from Washington to Alexandria, at the end of the bridge. 
The defendant came up, and after exchanging a few words he and 
Moore shot two or three times at each other. Moore was killed al- 
most instantly, and the defendant was slightly wounded in the ri^ht 
thigh and thumb. Miss Clark and the defendant were the surviving 
witnesses of the tragedy. 

The real issue was made by the conflict in the testimony as to de- 
fendant's purpose in approaching the car and during tKe altercation 
with Moore, as indicated by his words and actions. According to 
Miss Clark, defendant came to the car, presented a pistol at Moore, 
sitting in the rear seat of the automobile, and demanded what Moore 
had, saying that he wanted a dollar ; Moore answered he had nothing ; 
Moore, on defendant's demand, got out of the car, and Miss Clark 
also got out ; Moore, in response to her request to give defendant what 
he had, repeated that he had nothing; defendant then demanded what 
Miss Clark had, threatening her if she made an outcry, and she took 
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off and gave him two rings and a wrist watch ; in the excitement she 

could not tell who fired the first shot. 
The defendant gave this account: 

"At that time I was in a lady's house, sitting around about. 2% hours, and 
started away from her house, and came down on the road, and some boys were 
shooting crap, and they had a quart of whisky, and I saw the bottle of whisky, 
and I stopped and Joined them, and lost a couple of dollars, or something like 
that and after that they stopped and come back up, and I started back to 
Washington to the south end of the bridge. I had three car tickets in my 
pocket, but did not have a penny to pay my way, and as I was walking along 
the electric railroad track I could see a car sitting there between two trees, 
and I walked over to see what was the matter. I thought It was an accident 
When I got there the party raised up and sat down in the seat, and when they 
raised up I said, *I beg your pardon, I thought you had an accident ;* and they 
said, 'No, nothing was the matter.* I said, 'Sport, you cannot give me a 
dollar?* and I thought he was getting the dollar, and he got out a gun and 
shot at me, and shot again and hit me in the hip, and when he shot the second 
time I pulled on him and shot, and he said to the lady, *Pearl, he has shot me.* 
She was standing about a foot and a half from him, and he was standing at 
•the radiator, three feet irom the rear, when I got the second shot, and 1 
pulled out my gun and shot back again the second time, and he fell, and 1 
said, *Here is where he shot me, about.' I did not know that I had shot him 
that bad. I went back to see if I could take him in the car to Washington, 
and that is the time she gave me the rings, and she went on towards Washing- 
ton to the south end of the bridge, and I had to go south, and she went on 
hollering, and I came souths and Abe went north." 

The testimony of Dr. Swain that in his opinion Moore must have 
collapsed immediately upon being shot tends to support defendant's 
statement that Moore fired the first shot. Defendant on cross-exam- 
ination admitted that Miss Clark handed to him her rings and watch 
before any shot was fired, but insisted that she did so in response to 
his mere begging request for a dollar. 

[1] On the issue thus made of defendant's motive — whether he ac- 
costed Moore as a highway robber, or as a mendicant asking for a lit- 
tle money and receiving tiie jewels in response, and shot Moore in 
self-defense — ^the District Judge allowed Miss Clark to testify to a 
violent assault upon her by defendant immediately after the homicide, 
indicating an attempt to ravish while she was fleeing from tlie spot in 
the eflFort to escape and summon help. 

Testimony as to this act of the defendant, following the homicide 
with scarcely a break in continuity, is clearly competent as a part of 
the res gestae, and as evidence that defendant's motive, when he ac- 
costed Moore and his companion and throughout, was not innocent, 
but malicious. Even if the defendant had not testified at all, the evi- 
dence would have been competent as part of the res gestae, showing 
felonious motive. It does not affect the admissibility of the testimony 
that the evidence may show another crime. The rule, we think, is too 
familiar, for extended discussion. 10 R. C. L. 105, 164. The court 
carefully instructed the jury that the evidence of Miss Clark as to the 
assault on her could have no weight, except on the issue of motive. 
Defendant had the benefit of his denial of the assault. 

[2] There is no basis for the assignment of error in the refusal to 
set aside the verdict If the defendant brought on the shipoting by at- 

272 F.— « 
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tempting to rob the deceased at the point of a pistol, he cannot avail 
himself of the plea of self-defense. 
Affirmed. ♦ 



TINCBNH et aL ¥• fJ^^ITED STATES.^ 

(GlrcQit Court of Appeals, Fourth Clrcoit March 4, 1021.) 
No. 1883. 



1. War «»33— ProhiMtlon Act has not become iiivaUd bj eesMtlon of war 

powers. 

The War Prohibition Act had not, in November, 1920, when defendants 
were convicted thereunder, become Invalid by reason of the cessation of 
the war powers of Congress, as the United States government Is still of- 
ficially at war. 

2. Criminal law ^=»15r-Repeal of criminal statute defeats prosecutions under 

it, unless contrary Intent shown. 

As a general rule, the unqualified repeal of a criminal statute expresses 
the legislative will that acts which were offenses under it and were done 
\%hile it was In force shall no longer be regarded as criminal or punished ; 
but the rule does not apply when a later statute declares a contrary inten- 
tion. 

3. War ^=»4— Prohibition Act nat repealed^ as to aHeoats already eomiiitted, 

by National Prohibition Act 

War Prohibition Act, 8 1, par. 4, was not repealed, as to offenseB al- 
ready committed, by the National Prohibition Act, in view of title 1, § 7, 
providing that its provisions shall not be construed to repeal any of the 
provisions of the War Prohibition Act, and title 2, 9 35, providing that it 
shall not relieve any person from any liability already incurred under 
existing laws. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Charles Vincenti and others were convicted of conspiracy to violate 
the War Prohibition Act, and they bring error. Affirmed. 

Philio B. Perlman and Ogle Marbury, botli of Baltimore, Md. (Lloyd 
L. Jackson, Jr., and William Curran, both of Baltimore, Md., on the 
brief), for plaintiffs in error. 

Robert R. Carman, U. S. Atty., and George E. Kieffner, Asst. U. S. 
Atty., both of Baltimore, Md. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

WOODS, Circuit Judge. The defendants were indicted October 28, 
1920, for conspiracy on the 1st day of July, 1919, to violate section 1, 
paragraph 4, of the Act of Congress approved November 21, 1918, 
called the War Prohibition Act (40 Stat. 1046). A demurrer to the in- 
dictment was overruled, and the defendants were convicted on No- 
vember 20, 1920. A motion in arrest of judgment was also overruled. 

[t] Defendants' first position is that the War-Time Prohibition Act 

^B=»Foi other cases see eame topic A KBY-NUMBBR in all Key-Numbered Digests a lodexet 
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at the time of their trial had become invalid by reason of the cessation 
of the war powers of Congress. That act provide3: 

''After June 30, 1919, nntil the conclusion ot the present war and thereafter 
until the termination of demobilization, the date of which shall be determined 
and proclaimed by the President of the United States, for the purpose of 
conserving the man power of the nation, and to increase efficiency in the pro- 
duction of ann8» munitions, ships, food and clothing for the army and navy, it 
shall be unlawful to sell for beverage purposes any distilled spirits. • • •** 

In Kahn v. Anderson, 255 U. S. — , 41 Sup. Ct, 224, 65 L. Ed. , 

the Supreme Court decided^ on January 31, 1921, that the government 
of the United States was stiD officially at war. This is also the effect 
of the decision in Hamilton v. Kentucky Distilleries Co., 251 U. S. 146, 
40 Sup. Ct, 106, 64 L. Ed. 194. 

[2, 3] The other contention is that the defendants could not be le- 
gally tried, convicted, and sentenced for a conspiracy to violate the 
War-Time Prohibition Act, because at the time of the trial that stat- 
ute had been repealed by the National Prohibition -Act, passed October 
28, 1919 (41 Stat. 305), in pursuance to the Eighteenth Amendment, 
ratified in January, 1919. The general rule is that unqualified repeal 
of a criminal statute expresses the legislative will that acts which were 
offenses under it, done while the statute was in force, shall no longer 
be regarded criminal,, and shall not be punished under the repealed 
statute. But obviously this cannot be the result when the Legislature 
has declared in the later statute a contrary intention, either by providing 
that the former statute shall not be repealed, or that it shall remain in 
force as to acts already done, which were offenses under it before the 
repeal. Section 7, title 1, of the National Prohibition Act, provides: 

"None of the provisions of this act shall be construed to repeal any of the 
provisions of the *War Prohibition Act."* 

Section 35, title 2, contains this clause : 

"Nor shall this act relieve any person from nny liability, dvll or criminal, 
heretofore or hereafter incurred under existing laws." 

These provisions can mean nothing less than that the War Prohibition 
Act was to remain in force as to acts already done which were by its 
terms made criminal offenses. Any other construction would be sub- 
versive of the language as well as the plain scheme and purpose of the 
later statute. 

This conclusion removes from the case the question whether a con- 
spiracy to violate a criminal statute can be punished after the repeal of 
such criminal statute. 

Affirmed. 
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BURGNER T. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. February 15, 192L) 

No. 1854. 

1. Crimiiml law «=»1156a)— Dlseretion In refasinir new trial not revlewabla. 

The granting or refusal of a new trial after a verdict of guilty is within 
the discretion of the trial court, and not subject to review on writ ot 
error. 

2. Crimiiial law ^^806(3)— Instruetlon on.eoerelmi of womaa by fauBband 

held not erroneous, because not repeating Instruction on reasonable 
doubt 

In a prosecution for removing and concealing spirits on which the 
tax had not been paid, on instruction that a married woman, committing 
an offense In the presence of her husband, is presumed to have acted under 
his coercion, and such coercion excuses her act, but that such presump- 
tion may be rebutted, if the circumstances show she was not coerced, is 
not erroneous, because the instruction on reasonable doubt, which had 
been given before the instruction in question, was not repeated after or 
In immediate connection with the quoted charge, since the Jury could 
not have failed to understand that the instruction on reasonable doubt 
applied to what was afterwards said In regard to coercion. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Big Stone Gap ; Henry C. McDowell, Judge. 

Alpha Burgner was convicted of removing and concealing a quantity 
•of spirits upon which the tax imposed by law had not been paid, and 
she brings error. Affirmed. 

. Morton & Parker, of Appalachia, Va., for plaintiff in error. 

William A. Stuart, Asst. U. S. Atty., of Big Stone Gap, Va, (Joseph 
H. Chitwood, U. S. Atty., of Roanoke, Va., on the brief), for the Unit- 
ed States. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

KNAPP, Circuit Judge. Alpha Burgner, herein called defendant, 
her husband, George Burgtier, anJd her brother, Reuben Hall, were 
jointly indicted for removing and concealing a quantity of spirits upon 
which the tax imposed by law had not been paid. The husband plead- 
ed guilty ; defendant was convicted ; the brother acquitted. 

The record shows no objection to any ruling in the course of the trial, 
no request for a directed verdict, and no exceptwn to the judge's charge. 
The only error assigned is the refusal of the court below to set aside 
the verdict and grant a new trial, on the ground that the verdict **is 
contrary to the law and evidence in this case" ; and the sole contention 
under this assignment is that defendant, "at the time said act was al- 
leged to have been committed, was in the presence and under the con- 
trol of her said husband, George Burgner, and that she did no overt 
act towards committing the offense charged independently or without 
the supervision and coercion of her said husband." 

[1,2] It has long been settled that the granting or refusal of a new 
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trial is within the discretion of the trial court, and not subject to re- 
view on writ of error; and the judgment herein might well be affirmed 
on that ground. But, assuming the question were properly before us, or 
should be considered under the rule that this court "may notice a plain 
error not assigned/' we hold it to be wholly without merit. The learned 
judge charged the jury, among other things, as follows : 

**If a married woman, in the presence of her husband, commits an act 
which would be a crime under other circumstances, she is presumed to 
have acted under her husband's coercion, and such coercion excuses her act ; 
but this presumption may be rebutted if the circumstances show that in 
fact she was not coerced." 

This is claimed to be insufficient, not because incorrect, but because 
it followed, and therefore was not covered by, tlie previous instructions 
relating to burden of proof, reasonable doubt, and the like. It will thus 
be seen that the contention under review rests entirely on the fact that 
the instruction as to reasonable doubt was not repeated after or in im- 
mediate connection with the quoted charge on the subject of coercion, 
although no exception was taken to that charge and no request made 
for further instructions. The proposition is clearly untenable. The 
jury had already been told that they must be satisfied of defendant's 
guilt beyond reasonable doubt, and they could not have failed to 
understand that this instruction applied as well to what was after- 
wards said in regard to coercion. That defendant was not acting un- 
der the compulsion of her husband is abundantly shown by the testi- 
mony, and any claim to the contrary seems only an afterthought. 

Affirmed. 



GANTT V. JONES et al. 

(Circuit CJourt of Appeals, Fourth Circuit. February 1, 1921.) 

No. 1832. 

\, Baalornptcgr ^=>:se2(3)— Court has lnq^lied power to order sale of property 
free from liens. 

The power of a bankruptcy court to order a sale of the bankrupt's prop- 
erty free from liens is not expressly conferred, but is necessarily Implied, 
as such sale is often necessary to the due execution of the power and 
duty to reduce the assots to money and distribute it to creditors. 
t Bankruptcy ^»268 — Sale of moH^aged property free from liens gives good 
title as against wife, renouncing dower. 

A sale of a bankrupt's mortgaged property free from liens under an 
order of the bankruptcy court gives the purchaser the same title as if the 
sale were made in any other court of equity to foreclose the mortgage or 
marshal the assets of an insolvent, and his title is good against the 
privies of the mortgagor and mortgagees, including the wife of the mort- 
gagor, who has renounced her dower. 
^ Bankruptcy <^='267— -Proceeds of sale free from lien to be distributed as if 
mortgage foreclosed. 

, On a sale of mortgaged property bf a banknipt free from Jiens, the 
proceeds come into the hands of the bankrupt court for distribution, and 
the same incidents attach to the surplus as if the mortgage had been 
formally foreclosed. 
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4. Dower «=>49<2)— -Wife, renonndns, has no right In land or sorptns on sate. 

Under the law of South Carolina, a wife, renonncing dower on a mort- 
gage executed by the busband, has no right of dower, either in the land or 
in the surplus proceeds of a sale made to satisfy the mortgage. 

On Petition to Superintend and Revise, in Matter of Law, Proceed- 
ings of the District Court of the United States for the Eastern District 
of South Carolina, at Charleston, in Bankruptcy; Henry A. Middleton 
Smith, Judge. 

Proceeding by J. C. Miller, as trustee in bankruptcy of C. A. Baker 
and W. A. Gantt, individually and as copartners doing business as the 
People's Drug Company, for the sale of land. On a petition by the pur- 
chaser, an order was made adverse to Alice Gantt, wife of one of the 
bankrupts, and she brings a petition against the trustee and Iredell Jones 
and others to superintend and revise. Affirmed. 

E. D. Blakeney, of Camden, S. C, for petitioner. 

John D. Lee, of Sumter, S. C, and Thomas J. Kirkland, of Camden, 

5. C, for respondents. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

WOODS, Circuit Judge. In October, 1919, C. A. Baker and W. A. 
Gantt were adjudged bankrupts, as copartners and individuals. Gantt 
owned a tract of 371 acres of land, known as "Scyamore Farm," on 
which were several outstanding mortgages executed by him. On each 
of these mortgages his wife, Alice Gantt, had renounced her dower. 

Under a petition filed by the trustee, with due notice to the mortga- 
gees, the court ordered the land sold free of the liens of the mortgages. 
The petitioner, Alice Gantt, wife of the mortgagor, gave notice at the 
sale of her claim of dower. Under a petition filed by the purchaser, to 
which Alice Gantt was made a party, the questions were made, first, 
whether the purchaser took a good title at the sale free from the claim 
of dower; and, second, whether Mrs. Gantt was entitled to an allot- 
ment of dower in the surplus proceeds of the sale. 

[1] The power to sell a bankrupt's property free from liens is not 
expressly conferred by the statute. But such a sale is often necessary 
to the due execution of the power and duty to reduce the assets to mon- 
ey and distribute it^to creditors. This necessarily implied power of the 
court of bankruptcy as a court of equity has been asserted in numerous 
cases. 7 C. J. 231, § 359, note. 

[2-4] At such sale the purchaser takes the same title as if the sale 
were made in any other court of equity to foreclose the mortgages or 
to marshal the assets of an insolvent, with all lienholders and other par- 
ties in interest before the court. This title is good against the mort- 
gagor, the mortgagees, and all their privies, including the wife of the 
mortgagor, who has renounced her dower. So, also, the proceeds of 
sale come into the hands of the bankrupt court for distribution among 
creditors precisely as if the mortgage had been formally foreclosed. 
The same incidents attach to the surplus over the lien debts. It is a 
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rule of property in South Carolina that, when a wife renounces her 
dower on a mortgage executed by her husband and the land is sold to 
satisfy the mortgage, she has no right of dower, either in the land or 
in the surplus proceeds of sale. Grube v. Irilienthal, 51 S. C. 442, 451, 
29 S. E. 230. 
Affirmed. 



GREGORY V. UNITED STATES et aL 

(Circuit Ckrart of AK^eals, Fourth CSrcnit. Febmary 17, 1921.) 

No. 1877. 

IndJctmcpt and infonnation ^=»69— Poisons ^==>9— In^etment charginir sal^B 
of morphine in quanUties and to persons nnloiown to grand Jurocs £i suffi- 
cient. 

An indictment which charged that accused between two stated dates 
sold morphine to divers persons, both the exact quantities and the names 
of the recipients being unknown to the grand jurors, is sufficient against 
demurrer and motion to quash, on the ground that it failed to state the 
times and places and the persons to whom the drug was furnished. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge, 

H. L. Gregory was convicted of the unlawful sale of morphine, 
and he brings error. Affirmed. 

Barnard B. Evans, of Columbia, S. C, for plaintiff in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for the 
United States. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

PER CURIAM. The one question in this case is whether an in- 
dictment which, in addition to the other usual allegations, charged that 
the accused at various times between April 29, 1919, and March 31, 
1920, sold, bartered, and gave away moit)hine to divers persons, both 
the exact quantities and the names of the recipients being, as the 
indictment alleged, to the grand jurors unknown, is sufficient as against 
demurrer and a motion to quash, on the ground that it failed to state 
the times and places at which or the persons to whom the drug was fur- 
nished. We think it was. Durland v. United States, 161 U. S- 314, 
16 Sup. Ct. 508, 40 L. Ed. 709. 

Affirmed. 
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BASmNSKY COTTON CO* v. SUNSBT UGHTBRAGE CORPORA- 
TION et al. 

(District Court, S. D. New York. Febmary 28, 1919.) 

No. 65/188. 

1. Admiralty ^=>61 — Tluti; defense eovered by deniiU was not thought of 

when respondent {beaded held hnmateriaJ. 

In a suit for breach of an alleged contract to transport cotton in New 
York Harbor, where every allegation of the libel except the jurisdictional 
one was denied, it is immaterial that a defense, which respondent's plead- 
ing is wide enough to cover, was not thought of when respondent pleaded. 

2. Prindpal and agent <^='143(4) — Undisclosed principal may adopt and sue 

on agent's contract for transportation. 

The undisclosed principal of agents making a contract for the use of 
a lighter in transporting cotton may adopt the contract and sue thereon. 

3. Shipping <@=>104— Plaintiff, suing for breach of contract^ must show 

defendant was carrier. 

In a suit in admiralty for breach of an alleged contract to transport 
cotton, the libelant was bound to .prove by a fair preponderance of the 
evidence that defendant Intended to do something necessarily Imposing 
upon it the liability of a carrier. 

4. Shipping <&=»104— One hiring lighter to another for transportation of cot- 

ton not liable as carrier. 

Where defendant hired a lighter to plaintiff at a spedfled price per 
day for the purpose of transporting plaintiff's own cotton at its own 
charges, defendant was not responsible for the cotton as carrier. 

In Admiralty. Libel by the Bashinsky Cotton Company against the 
Sunset Lighterage Corporation, impleaded with Peter P. Terhune and 
others, copartners doing business as the Williams & Terhune Company. 
Libel dismissed. 

Harrington, Bigham & Englar, of New York City, for libelant. 
Macklin, Brown & Purdy, of New York City, for respondents. 

HOUGH, Circuit Judge. [1] The plain theory of the libel is that 
libelant delivered to the respondent certain bales of cotton, "pursuant 
to a contract made by the libelant with the respondent" ; that ccmtract 
was to carry said cotton from one part of New York Harbor to an- 
other and deliver it in good order and condition, which in violation of 
its aforesaid contract the respondent failed to do, and therefore suit 
was brought. Every allegation of this libel, except the jurisdictional 
one, is denied. 

It may very well be true that what now looks like the defense most 
likely to prevail on this trial was not thought of when respondent 
pleaded; but, if the pleading is wide enough, that is nothing against 
the defense. It seems to me that the facts in this case present a rather 
new, but growing, method of performing lighterage business in this 
harbor. The libelant asserts in substance that it employed the Sunset 
Corporation to transport this cotton from one pier to another. 

[2, 3] As matter of fact the respondent never heard of this libelant 
until long after the loss complained of ; it did business with Williams 
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& Terhune, who (as it turns out) were agents for the libelant. That 
is no reason why the libelant cannot adopt the contract of its agent and 
sue upon it ; but the legal question remains the same : What was the 
nature of the arrangement made between the Sunset Corporation and 
Williams & Terhune? The truth is that the practical men who tes- 
tified did not, and quite possibly do not now, understand the niceties of 
the law of chartering or of that of agency; nevertheless what they 
said and did must be fitted to those very niceties of law, unless it can 
plainly be seen, and unless (in this case) it is proved by the libelant by 
a fair preponderance of evidence, that the Sttnsct Corporation intended 
to do something which necessarily imposes upon it the liability now 
sought to be asserted. 

[4] On the evidence it is clear that the Sunset Corporation did not 
own and did not charter the lighter Guinan. They hired it out to whom- 
soever they chose, at so much per day, on a 10 per cent, basis. If 
they found no employment for the lighter, they got nothing; neither 
did the lighter owner. Out of what they got they paid the wages of 
the lighter captain for account of the owner. They told Williams & 
Terhune that they would furnish the lighter at so much per day, and 
they undertook to have the towing and stevedoring done, and render 
the bills to Williams & Terhune without additional charge, and spe- 
cifically declined to do either the towing or the stevedoring at any fixed 
rate, or to do it themselves because of the uncertainties of the labor 
market and the instabilitv of prices generally. It was on these terms 
that the business was done, and the master of the lighter, by necessary 
inference, must have connived with river thieves to dispose of about 
50 bales of cotton. 

On these facts, whatever may be the liability of the Guinan in rem, 
it is plain to me : 

(1) That the Sunset Corporation never undertook as a carrier to 
transport this cotton. 

(2) They did not as charterers of the Guinan accept the cotton as 
freight. 

(3^ They did furnish the Guinan to Williams & Terhune (or, what is 
the same thing, to the Bashinsky Cotton Company as now appears) 
for the purpose of transporting their own cotton at their own charges. 

So much for the law as I understand it. As matter of common 
sense, it is against every inclination of fairness or good business to hold 
on these facts that there was any intent or purpose on the part of the 
Sunset Corporation to accept a carrier's responsibility for thousands of 
bales of cotton for $1.50 a day. 

Libel dismissed, with costs as to the Bashinsky Company, and with- 
out costs as to Williams & Terhune. 
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THE JUNGSHOTED. 

(District CJourt, S. D. New York. April 5, 1921.) 

1. Shipping ^=>42— -Implied warranty of seftworthiness of chartered bar^o. 

Where the owner of a ship's cargo of coffee in bags api^led to a firm of 
brokers for barges on which to discharge a part of the cargo, there was 
an implied warranty by the brokers not disclosing that they were acting 
as such, that each of the barges furnished was seaworthy and fit to sus- 
tain and carry the weight usual for boats of her size and kind. 

2. Shipping «=»42— Charter demise carries implied warranty of seawoitiiineaB. 

Under an oral demise of a barge for a specified use, there is an implied 
warranty that she is seaworthy and fit for the intended use except for 
patent defects. 

3. Shipphig ^=»22— One letthig barge without disclosing ownership liable for 

its unseawortliiness* 

A brokerage firm which was also tbe owner of barges* which ctiartered 
three barges to libelant for use in discharging a ship, held liable for a loss 
caused by the unseaworthiness of one of the barges, though it was not the 
owner of that barge but let it as agent for the owner, where libelant wap 
not notified of the fact that the lessors were acting as brokers. 

4. Principal and agent <8=3l45(4)— May be held Jolnfly liaMe for breach of 

warrant of seaworthiness of vessel. 

In a suit in rem against a vessel under charter for failure to deliver 
cargo, which was lost by the sinking of an unseaworthy barge hired by 
the charterer for use In discharging the ship, the charterer held entitled to 
bring in both the broker from whom it hired the barge and its undisclosed 
owner, for whom the broker acted as agent, and to a Joint and several 
decree against both for breach of the Implied warranty of seiiworthlness 
of the barge ; for tbe doctrine of election is not applicable, as the wrong 
sounds in tort as much as In contract. 
6. Shipping €=s>104— ''Carriage^* does not necessarily involTO moTement of 



"Carriage" includes ability to lift a cargo and hold it afloat, and does 
not necessarily involve any translation of the vessel from one place to 
another. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Carriage.] 

In Admiralty. Suit against the steamship Jungshoved, Punch, Edye 
& Co., charterers, with C. F. Harms & Co. and Alice B. Croasdale im- 
pleaded by charterer. Decree for libelants against all respondents. 

Hiis proceeding was started by a number of libels in rem against the steamer 
Jungshoved, for failure to deliver 4,C08 bags of green coffee in accordance 
with libelants' bills of lading. The Jungshoved at that time was under 
charter to Funch, Edye & Co., and the loss occurred while the charterers were 
discharging. The pier at which the ship lay was greatly crowded on January 
24, 1917, and in order to obtain storage space it became necessary temporarily 
to discharge some of the cotfee upon barges alongside. Two of these barges* 
obtained by employees of Funch, Edye & Co. from the respondents, C. F. 
Harms & Co., brokers and owners, turned out to be seaworthy. The loss oc- 
curred because of the unseaworthiness of the third barge. Crown, likewise 
procured from C, F. Ha:*ms & Co. and owned by the respondent Alice B. 
Croasdale, who had left her under the control of the brokers to let out on 
commission. 

The charter was oral, and was made by one Zeller, an employee of C. F. 
Harms & Co. acting for them, and by either Fleet or Christenson, acting 
for Funch, Edye & Co. That question is In dispute. There was also a 
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dispute as to wbat the terms of the oral charter were, Zeller saying that 
Fleet, with whom he dealt, asked for a barge to lift 4,000 bags of eoflTee, and 
that he assented provided the cargo was no greater. Christenson, who Punch, 
Edye & Co. say acted for them, swore that there was no limitation as to 
cargo. 

The stevedores loaded the bnrge through the night', and at about 8 o'clock In 
the morning of the 25th without warning she sank. It was proved beyond 
. question that she was not seaworthy for the tonnage stowed upon her, and 
it was also proved that a new barge of her size if seaworthy should success^ 
fully Hft more than the number of bags actually stowed. The barge was some 
15 .vears old and on being raised proved to be not worth the cost of her repairs. 

Funrh, Edye & Co., the charterers of the Jungshoved, by petition under the 
then Fifty-Ninth Rule in Admiralty (2^ Siip. Ct. xlvi). brought in the brokers. 
Harms & Co., and the owner, Croasdale. The ship acknowledged Judgment to 
the libelants, and the substantial is.sues litigated were of the liability over of 
Harms and Croasdale to Fuuch, Edye & Co. in exoneration of their liability 
as charterers to the ship. 

Roger H. Loughran, of New York City, for libelants. 
Roscoe H. Hupper, of New York City, for the Jungshoved and 
Punch, Edye & Co. 
Horace L. Cheyney, of New York City, for C. F. Harms & Co. 
Pierre M. Brown, of New York City, for Croasdale. 

LEARNED HAND, District Judge (after stating the facts as above). 
The first question in this case is one of fact : What was the contract 
of hiring between Punch, Edye & Co. and C. P. Harms & Co. ? I think 
that Christenson called up Zeller and merely asked for a lighter, and 
that Zeller said nothing about any limitation in her capacity. This I 
conclude in spite of the fact that Christenson was not clear in his mem- 
ory of what he said and was mistaken in his recollection of the price 
to be paid, and that Fleet was unsatisfactory in his denials. This vague- 
ness of both seems to me to be rather an index of honesty than oth- 
erwise. On the main point Christenson was clear, i. e., that there was 
no limitation of the loading capacity. 

As against this I cannot accept Zeller for several reasons : First, it 
seems to me nearly impossible that Fleet should have told him that he 
had 4,000 bags to load when he could not have known how many he 
would have, and when in no event could 4,000 have been a number in 
his mind. Next, I cannot fail to regret that Zeller should have de- 
stroyed the written memorandum of his talk made the very next day 
and after the trouble had arisen. Finally and chiefly, the correspond- 
ence between the parties on the 25th and 29th of January, and on Feb- 
ruary 1st, effectively precludes any such supposition. On the 25th 
Punch, Edye & Co. wrote to Harms notifying them of the loss and that 
they would be held responsible. In that letter they stated the number 
of bags stowed, 4,608, thus advising them clearly of the putative over- 
loading. Harms answered on the 29th excusing themselves be- 
cause they were agents, but not noticing the violation of the contract, 
which Zeller not only knew, but says that he had actually called to 
Fleet's attention on the 25th. On the 29th, Punch, Edye & Co. repeated 
its claim dnd insisted that Harms was liable. On February 1st, Harms 
replied in an answer which seems to me conclusive: 



Digitized by 



Google 



124 272 FEDERAL REPORTER 

'•AVhen you asked us to get boats for you we quoted you a price for the boats 
at so much a day same (sic) as we have done In the past" 

Again : 

"We told your representative when he asked us to secure boats for your 
company that we would do what we could to get them." 

At thCj time they knew that Funch, Edye & Co. would not be content 
with their disclaimer of responsibility, and meant to press them for a 
recovery. It is inconceivable that they should have kept back a com- 
plete defense to the whole claim if they knew of it. Zeller's excuse is 
trivial He says he did not wish to injure Fleet by a disclosure. Yet he 
must disclose the fact to the owner or be guilty of a gross breach of 
faith, which he repudiates. Unless Funch, Edye & Co. was to be put 
off with no excuse, Fleet would be uncovered in the end, and that, too, 
deservedly. The occasion was not trifling; some $70,000 worth of 
coffee had been lost, and it is merely preposterous to suppose that Zeller 
was so tender of Fleet at such' a cost, and that too by a concealment 
which would not in the end protect him, had he wished to do so. I con- 
clude that Zeller's present recollection is at fault and that the barge 
was let without limitation. 

[1] This being true, the implied warranty of seaworthiness was 
broken. It means that the barge was reasonably fit for the purposes for 
which she was intended. The Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 
L. Ed. 241 ; The Southwark, 191 U. S. 1, 9, 24 Sup, Ct. 1, 48 L. Ed. 65. 
As applied to this case the warranty meant that the Crown was reason- 
ably, fit to carry a cargo usual for boats of her size, which was 300 
tons or more. She was obviously not so fit, and it was her unfitness 
which caused the loss. The person making the warranty is therefore 
responsible. 

[2, 5] Various excuses are made: One, that the barge was hired for 
storage and not for carriage. There is no basis whatever for this as- 
sertion, not even under Zeller's story. Funch, Edy^ & Co. simply 
asked for a lighter and got one. That she was to be used for storage is 
true, but under the charter she could have been moved hither and 
yon within the slip or outside, as she might well have been in fact, had 
she floated. But in any case it is a novel proposition tliat an owner may 
furnish an unseaworthy boat because she is to be kept at anchor. 
"Carriage" includes ability to lift a cargo and hold it afloat, and does 
not necessarily involve any translation of the vessel from one place to 
another. Next, it is said that in the case of a demise there is "no im- 
plied warranty but tlie charterer takes caveat emptor. This may be 
true where the defect is patent and the charterer has had an opportunity 
to examine the vessel (Sanford, etc., Co. v. Columbia Dredging Co., 177" 
Fed. 878, 101 C. C. A. 92), but it is not true when the defects are not 
so open (The Transit, 250 Fed. 71, 72, 162 C. C. A. 243). Either Harms 
or the owner or both are clearly liable for the breach of the jjsual im- 
plied warranty which covers every vessel which offers herself ks able 
to carry cargo. These parties, having offered an old and unsafe barge, 
have no just ground of complaint that tlie loss should fall on them and 
not upon those who had the right to rely upon their barge. 
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[3] The only question is as to who is liable. Harms was in fact only 
an agent, getting a commission of 5 per cent, a very trivial amount. 
It may be that Fleet did in fact know that in many cases they acted only 
as agents, but he could not have known that they always did, because 
that was not the. fact. Nor was there any reason in this case for him 
to know whether the barge belonged to Harms or to some one else. 
ChristensoQ merely asked for a barge and Zeller said he would send 
one to him. Zeller says that he told Fleet (not Christenson) that the 
barge belonged to Croasdale, but I cannot accept that part of his story 
any more than the rest. On the 29th Funch, Edye & Co. did not know 
who was the owner, and Harms did not suggest that they had ever told 
them who the owner was. On the contrary, they begged to advise 
Funch, Edye & Co. that they were not the owners, a communication 
scarcely necessary if they had already told the owner's name at the 
time when the barge was chartered. On February 1st, actually refer- 
ring to the oral charter, they said tliat they had told Funch, Edye & Co. 
that they would try to get a barge (not, by the way, what Zeller swore 
to on the stand), and again they do not suggest that they had originally 
told the owner's name. Then for the first time — judging from the cor- 
respondence — they told the owner's name. 

The case is therefore one in which the agent without disclosing 
whether he is acting as an agent .or not, lets a barge apparently on his 
own responsibility. According to ordinary rules he is liable as prin- 
cipal, and so far* as I know there is no decision even hinting the con- 
trary. The decision of Judge Hough in Basbinsky Cotton Co. v. Sun- 
set Lighterage Corp., 272 Fed. 120, is cited to the contrary. In that 
case the facts are to be got only by inference from the memorandum, 
but it appears thcit the bargee of the owner of a barge connived with 
river thieves in the theft of some cotton laden by the libelant. The 
latter sued the broker who let the barge, and it was held that the 
broker merely let the barge to be used by the libelants (strictly by the 
libelants' own agents), in carrying cotton. This did not create a con- 
tract of carriage by the brokers or any one else, and they were not lia- 
ble for the malfeasance of the bargee. At best the case goes no further 
than to say that the brokers, though the apparent principals, were not 
liable for the act of the owner's bargee, whom they did not employ, not 
having accepted "a carrier's liability." The case is certainly not in point 
here. It is true that viewed from Harms' point of view the result may 
seem harsh, but not so harsh as to deny to Funch, Edye & Co. any re- 
lief against the party with whom they dealt without any intimation 
that at lea^t in liie case of this vessel they were acting for another. 
Nothing was simpler than to advise them that they were merely brokers 
and took no responsibility. Instead, tliey appear to have relied upon 
the fact that Funch, Edye & Co. knew that they did oftentimes act as 
such. That }s patently insufficient; indeed, it would have been insuf- 
ficient even if they had advised the'm without "giving up" some owner's 
name, that they so acted in this particular instance. Had Zeller indeed 
said what he claims, i. e., that the barge belonged to Croasdale, the case 
would be different ; but as I have said, Zeller's testimony is discredited 
in too many ways to stand. 
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[4] The final objection rests upon the supposition that Funch, 'Edye 
& Co. may not bring in both agent and undisclosed principal in a single 
petition and at the same time. The argument is that they must elect 
one or the other, and indeed that they have lost all rights by joining 
both. Obviously, they have not elected, and the most that can be now 
required is that they elect before interlocutory decree. It must be 
owned that the law is in great confusion as to when the creditor in such 
case must elect, reflecting, I cannot help thinking, the anomalous nature 
of the liability of the undisclosed principal. In New York it was held 
in Cobb v. Knapp, 71 N. Y. 348, 27 Am. Rep. 51, that judgment might 
go against one, while a suit was pending against the other. In Tuthill v. 
Wilson, 90 N. Y. 423, it was said obiter that the prosecution of a suit to 
judgment against one forbade any suit against the other. The cases in 
the Appellate Divisions appear to me in hopeless conflict. Thus in Cher- 
rington v. Burchell, 147 App. Div. 16, 131 N. Y. Supp. 631, a judgment 
against both was reversed. In Montague, etc., Co. v. All Package, etc., 
Co., 182 App. Div. 500, 169 N. Y. Supp. 920, a former suit against one 
was not thought to be an election. In Tew v. Wolfsohn, 77 App. Div. 
454, 79 N. Y. Supp. 286. a suit against both was allowed, and affirmed 
in 174 N. Y. 272, 66 N. E. 934, though for a totally different reason. 
In McLean v. Sexton, 44 App. Div. 520, 60 N. Y. Supp. 871, a suit 
against both was allowed, and it was apparently thought that only satis- 
faction from one would bar the claim against the other, the same rule 
as was adopted in Beymer v. Bonsall, 79 Pa. 298. On the other hand, 
the Circuit Court of Appeals for the Seventh Circuit in Barrell v. New- 
by, 127 Fed. 656, 62 C. C. A. 382, held that suits against one in which 
attachments had issued, barred a suit against the other. 

In this confusion it would be satisfactory to be able to refer to some 
principle, but so far as I can see there is none, because there is no prin- 
ciple on which the undisclosed principal can be held in any case. 
Prof. Meecham, in 23 Harv. L. R. 59, in substance favors the rule in 
Beymer v. Bonsall, supra, while acknowledging that the authorities do 
not give any certain definition of what is and what is not an election. 

I do not think it is necessary to commit myself to any rule of 
election in the case at bar, because, being in eflFect a suit for breach of 
warranty as to an existing fact, i. e., seaworthiness, the case is not 
properly one of contract at all, not at least in the sense that Funch, 
Edye & Co. accepted the credit of Harms to fulfill an engagement in 
futuro. Their reliance was upon the reasonable implication arising 
from a charter of the barge. This was not that any one would do any- 
thing in the future, but that a certain fact then existed of which Harms 
had the means of knowledge and Funch, Edye & Co. had not, at least 
not equally. Now an action upon such a warranty originally lay only 
in deceit or in an action on the case for deceit, and assumpsit was a 
questionable remedy until 1778. Stuart v. Wilkins, 3 Doug. 118. Ac- 
tion on the case still lay in 1802. In Williamson v. Allison, 2 East, 446, 
decided in that year. Lord Ellenborough said (page 451) that the mod- 
ern practice of suing in assumpsit had not prevailed over 40 years. 
Action on the case was accepted as still permissible in this circuit as late 
as 1863 (Schuchardt v. AUen, 1 Wall. 359, 17 L. Ed. 642), and it might 
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perhaps still be so brought. Be this as it may, the history and survival . 
of this remedy shows clearly enough that the wrong sounds in tort (The 
Soerstad [D. C] 257 Fed. 130) as much as in contract. As I said in 
The Soerstad, supra, it consists in the loss occasioned by the plaintiff's 
reliance upon a fact of whose truth the defendant, personally in a bet- 
ter position to know, has assured him. 

If so, there is no ground for the application of the doctrine of elec- 
tion, and no question of the liability of the agent who gives the warran- 
ty. As to the principal, liability depends upon whether the agent was 
at the time acting within the scope of his authority, of which there is 
here no doubt. The respondents answer that, so regarded, since the 
claim sounds in tort, admiralty has no jurisdiction. There are no forms 
of action in the admiralty ; the warranty, though in fact a representation 
of fact, was part of a maritime contract. Such warranties have long . 
been within the cognizance of admiralty, being treated as contracts, 
whatever under a nicer analysis they may turn out to be. To say that 
under that analysis they may be treated as torts does not at this late date 
change our jurisdiction over them. 

So it seems to me that Punch, Edye & G). may sue both principal 
and agent to final decree and get a single satisfaction from either or 
both. Croasdale and Harms have not indicated in what order they 
consent that execution should issue; but in the absence of circum- 
stances, not appearing, to the contrary, the normal relation would be 
that the owner who furnish^ the unseaworthy barge should be princi- 
pal and the broker surety, ^iless, therefore, Croasdale show cause to 
the ccMitrary, the decree will read that execution shall first go against 
her, and against Harms for the deficiency. 

A decree will enter for the usual reference in favor of the libelants 
against the "J^^gshoved" with costs, and on the petition of Punch, Edye 
& Co. against Croasdale and Harms with one bill of costs, execution 
to issue first against Croasdale* 



DEIT V. BBENACK STVTVEDOBING CO., Ine. 

(District Ck)urt, E. D. New York. March 1, 1921.) 

1. Creditors' soft <ts>32 — ^Ald by defendant mortgagor not eollusioii, Justifyinir 

injunetiott airainst foreclosure. 

Tbat a corporation defendant In a creditors' suit is aiding complain- 
ant mortgagee tn mortgage foreclosure suit In an attempt to obtain sucb 
diFpositlon of Its property as to pay all its creditors does not constitute 
collusion between the mortgagor and mortgagee in an attempt to defraud 
creditors, so as to authorize a permanent injunction against the fore- 
doeure. 

2. Conrts ^=>5<^8 (2) —Federal eonit eannoi enjoin foredosiire suit pending in 

state court. 

A federal court, which has appointed a receiver In a creditors' suit is 
without power to enjoin a suit for foreclosure of a mortgage on property 
of defendant pending in a state court, which acquired prior jurisdiction 
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over the property, bnt may authorize its receiver to ai^ly to the afiate 

court for a stay of sale to permit him to dispose of the property to the 
better advantage of general creditors. 

In Equity. Suit by Elmer E. Dey, Jr., trading as the Dey Lumber 
Company, against the Brenack Stevedoring Company, Incorporated. 
On motion by the Home Mortgage Investment Company and another 
to vacate temporary injunction. Motion sustained. 

Graham, McMahon, Buell & Knox, of New York City, for com- 
plainant. 

Adelma H. Burd, of New York City, for J. Herbert Bate, creditor. 

Davenport & Comer, of Brooklyn, N. Y., for Home Mortgage In- 
vestment Co. 

Joseph P. Shelby, of New, York City, for defendant. 

GARVIN, District Judge. Complainant, Elmer E. Dey, Jr., 
brought suit in equity, alleging that he is a creditor of defendant for 
goods sold and delivered; that defendant is solvent, but owes large 
sums of money, including a first mortgage for $60,000, which has 
been foreclosed, and unckr which the real property of the defend- 
ant is about to be sold in an action in the state court at a sacrifice, 
whereby complainant will be unable to secure payment of the money 
due him from defendant, and great and irreparable damage will be 
done to complainant and other creditors^ of defendant. The com- 
plaint alleges the necessary diversity in cfGzenship of the parties, and 
that the requisite amount in dispute, exclusive of interest and costs, 
exceeds $3,000. 

The relief asked is the appointment of a receiver or receivers, with 
the usual powers, the issuance of an injunction restraining the pros- 
ecution of all actions or proceedings against defendant or its property, 
and enjoining all persons from interfering in any way with defendant's 
property, and the equitable distribution of defendant's property- under 
the direction of the court. 

The defendant filed an answer, admitting each and every allegation 
contained in the bill of complaint, and admitting the urgency and 
necessity of the appointment of a receiver or receivers. The court ap- 
pointed a temporary receiver and issued the injunction, directing that 
all parties appearing in the action show cause, on a day fixed, why 
the appointment of the receiver should not be made permanent.. 

The Home Mortgage Investment Company, the niortgagee named 
in the said mortgage for $60,000, moved to vacate the stay so far as it 
affected the foreclosure of that mortgage. This motion was made in 
a prior suit of a similar character, brought by Joseph F. Conway 
against the defendant, in which receivers were appointed and a like 
injunction issued. That suit has been abandoned, and by consent of 
all parties this motion and all proceedings brought to vacate the stay 
and to set aside the order appointing the receivers are to be considered 
as having been made in the pending action. J. Herbert Bate, who 
claims to hold a second mortgage on the said real property of defend- 
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ant, which is under foreclosure, but the validity of which is disputed, 
and which is in litigation, has also moved to set aside the order ap- 
pointing the receivers and to vacate the stay. 

The first objection raised is that the defendant is a corporation or- 
ganized under the laws of the state of New York, and that, while 
complainant is a citizen of the state of New Jersey, the claim upon 
which he bases his right to bring action has been assigned to him by 
a resident of the state of New York. This objection is not now 
pressed, as it does not apply to the pending action, in which the com- 
plainant alleges that he is a citizen of the state of New Jersey, and 
that his claim is for goods sold and delivered by him to defendant. 

[1] It is next claimed that there is collusion between the parties. 
But it appears from the papers submitted that more than 50 creditors 
have signed a request, addressed to the court, that the receivership 
and the stay be continued. Only the creditors who have or claim to 
have liens on the real estate have suggested that collusion exists. These 
liens, assuming they are valid, aggregate approximately $102,200. The 
property involved is assessed by the city of New York at $205,000, 
and has been recently appraised at $165,000 by a conservative and 
reliable appraiser. The receiver submits proof that negotiations are 
now in progress with several prospective buyers, for the sale of de- 
fendant's property at a price strfficient to pay all creditors in full. The 
defendant is aiding the complainant, but that does not indicate any 
collusive attempt to defraud its creditors. Indeed, it is commendable 
that a defendant in an action of this character should co-operate with 
c<»nplainant in an endeavor to secure an equitable distribution of its 
property. 

[2] The moving parties insist that the state courts in the foreclosure 
proceedings have acquired jurisdiction of the property covered by the 
mortgages. I am entirely satisfied, and with this conclusion the re- 
ceiver states his concurrence, that this court has no power to issue 
a permanent injunction against the foreclosure of these mortgages. 
The right to dispose of jwoperty which is the subject-matter of liti- 
gation, as between the state and federal courts, was discussed at length 
in the case of Central EHstrict Printing & Telegraph Co. v. Farmers* 
& Producers' National Bank, etc., 255 Fed. 59, 166 C. C. A. 387. The 
court is of the opinion that under the authority of the Central District 
Printing & Telegraph Co. Case, supra, and authorities therein cited, 
this court is without power to stay the foreclosure of the mortgage. 
A similar situation in bankruptcy was presented in Re Schmidt (D. 
C.) 224 Fed. 814. There the court observed, "The petitioner's remedy 
is in the state court," and I am constrained to hold that in the case at 
bar the receiver must apply to the state court for relief, and must 
invoke the equity powers of that tribunal to obtain a temporary stay 
of the sale, to permit the receiver to negotiate a sale of the property at 
a fair price, if possible, in order that the general creditors may not 
suffer. Permission to make such application is hereby granted. 

In all other actions pending against the defendant in the state courts, 
the receiver is hereby given leave to apply to such courts for permis- 
272 F.— 9 
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sion to intervene. The moticms are granted to the extent of vacating 
the injunctions against the Home Mortgage Investment Company and 
against J. Herbert Bate. 



THE NO. 225. THE KINGSTON. RICE ▼. ERIE R. CO. et aL 

(District Court, S. D. New York, November S, 1920.) 

1. Collision €=»71(3)— Boat tied up outside ai others liable for breaking: of 

tfaeir lines. 

A charterer, which tied up a lighter to the outer boat of a tier moored to 
a pier, held liable for a collision caused by the parting during a high wind 
of one of the lines by which the boat to which the lighter was tied was 
secured to the next inner boat, allowing the lighter to swing around 
against another tier of boats. 

2. Collision <&=>71(3)— Boat tied outside another assumes risit of brealdiie 

tier lines. 

The custom of tying one boat alongside another Is mer^y a privilege, 
and imposes no duty on the crew of the inner boat to make it secure 
enough to hold both, but such duty rests on the outer boat. 

In Admiralty. Suit for collision by Jacob Rice, owner of* the barge 
Mabel, against the Erie Railroad Company's Barge No. 225, with the 
Hudson River Bluestone Company's lighter Kingston and the Pennsyl- 
vania Railroad Company impleaded. Decree for libelant, against the 
Pennsylvania Railroad Company, 

Macklin, Brown & Purdy, of New York City, for libelant 
Herbert Green, of New York City, for Erie R. Co. 
Kirlin, Woolsey & Hickox, of New York City, for petitioner. 
Burlingham, Montgomery & Beecher, of New York City, for Penn- 
sylvania R. Co. 

KNOX, District Judge. On the afternoon of February 25, 1916, Erie 
Railroad barge 225 was the outside boat of a tier of two or three other 
barges moored to the southerly side of Pier 4, Bush Docks, Brooklyn. 
Farther along the pier, and nearer to the bulkhead, there lay a flotilla 
of four barges ; the outside boat being the Mabel. 

While thus positioned, a Pennsylvania Railroad tug, having in tow 
the lighter Kingston, arrived at the pier and tied the newcomer along- 
side the 225. When this was done, the latter further secured her lines 
by giving them an additional hitch from her bitts to the boat lying to 
her starboard, with the result that she had three strands of the same 
line securing her to the starboard boat. 

The Kingston was owned by the Hudson River Blue Stone Company 
and was under charter to the Pennsylvania Railroad Company. She 
carried two men, one being the master usually found aboard boats of 
her class, and the other was present for the purpose of "looking after 
Pennsylvania Railroad business." When the Kingston was securely 
made fast to the 225, the tug departed. The several barges and the 
lighter retained their respective positions until about one o'clock of the 
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following morning. Prior to this hour, however, the fresh northwest 
wind that had been blowing when the Kingston was placed increased its 
velocity to about 40 miles per hour and threw a considerable sea against 
the boats nearest the pier's end. 

The strength of the wind and the sea were such that at the hour stat- 
ed the bow line of 225, made fast to the barge lying to her starboard, 
gave way, with the result that the Kingston and the 225 swung around 
on the latter's stem line, so as to allow the Kingston to collide with and 
damage the Mabel. 

The libel herein was filed by the Mabel's owner against the 225, and 
the latter, under the fifty-ninth rule (29 Sup. Ct. xlvi), impleaded the 
Kingston; her owner in turn brought in the Pennsylvania Railroad 
Company. As against the 225 it is asserted that she was fastened to the 
barge lying to starboard with insufficient lines, and that thereby the ac- 
cident was brought about. The 225, through her master, alleges that 
the Kingston was warned not to rely solely upon the lines made fast to 
the 225, but that she should, in addition thereto, run a breast line to the 
pier. The captain of the Kingston denies this, saying that it was im- 
possible, owing to the height of the boats, to run a line to the pier. He 
says that he has no recollection of having been asked to seek another 
berth, as to which there is some testimony upon behalf of the 225. 

[1, 2] Inasmuch, however, as I am disposed to impose liability for 
the Mabel's damage upon the Pennsylvania Railroad Company, I hardly 
think it necessary to enter upon a discussion of the charges and coun- 
ter charges made by the respective barge captains as against each other. 
It is enough to say that, so far as the evidence goes, the lines of the 225 
were quite sufficient to withstand the wind and sea, had they not been 
subjected to the strain put upon them by the presence of the Kingston. 
It seems to me that it was the duty of the Pennsylvania Railroad Com- 
pany, which had complete custody and control of the Kingston, to see 
to it that the lines of the boat to which she made fast were amply able 
to successfully resist any additional weight and strain that such mooring 
and changes in weather which might reasonably be expected would en- 
tail. If such precaution was not observed, or if, being observed, a 
mistake of judgment was made by the Kingston's captain, and the ac- 
cident resulted therefrom, I do ftot believe that the 225, called upon as 
she was to bear an additional burden, should be compelled to respond, 
even to the extent of half damages. 

This conclusion is reached, inasmuch as it does not seem fair to im- 
pose upon a moored boat the obligation of strengthening and perhaps 
putting out additional lines, so as to take care of all comers. If such 
obligation once be admitted, it may well be that boats may be required 
to carry lines far in excess of those reasonably necessary to safely moor 
and care for themselves. Such authority as I have been able to find 
would seem to support this view of the case. 

In Pope V. Seckworth (D. C.) 47 Fed. 830, it was said that the cus- 
tom, if such it be, of tying up one craft to another in a river, is merely 
a privilege, and imposes no duty upon the crew of the inner craft to 
make it secure enough to hold both. Whereupon it was held that, where 
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the owner of a flatboat, in attempting to land by fastening to a barge, 
breaks the lashings of the latter and draws it into the current, he is lia- 
ble for the resulting damage. 

So, too, in The Atlas (D. C.) 115 Fed. 856, it was adjudged that 
a barge was negligent in remaining tied up on the outside of five others ; 
the inner one only being fast to the pier, during a stormy day, with the 
wind blowing at a high velocity from the side, and is liable for a colli- 
sion caused by her swinging around on the parting of the line by which 
the stem of tiie inner boat was held to the pier. 

I do not think there is any justification for the contention, urged upon 
the trial, that the damage in this case arose from inevitable accident. 
The pier in question squarely faced a northwest wind, and, as I recall 
the testimony, storm warnings were displayed on. the afternoon upon 
which the Kingston was placed. 

The libelant may have a decree against the Pennsylvania Railroad 
Company, with costs to the libelant and the claimant. 



SLOAN SHIPTARI>S CORPORATION ▼. UNITED STATES SHIFPINO 
BOARD EMERGENC¥ FLEET CORPORATION. 

(DUtrlct Court, W. D. Washington, N. D. March 12, 1021.) 

No. 182-B. 

Courts ^=>426— United States <@=»125— Suit against Emergency Fleet Cor- 
poration is one against United States. 

The provision of Code of Law D. O. 1911, § 007, that corporations or- 
ganized thereunder shall "be capable of suing and being sued In any court 
of law or equity in the District," is immaterial, as affecting the jurisdlc^ 
tlon of claims over $10,000 of District Courts outside of District of Co- 
lumbia in suits against the United States Shipping Board Emergency 
Fleet Corporation, organized under such Code. 

In Equity. Suit by the Sloan Shipyards Corporation against the 
United States Shipping Board Emergency Fleet Corporation, On 
reargument of motion to dismiss bill. Motion granted. 

For former opinion, see 268 Fed. 624. See, also, 270 Fed. 613. 

George H. Bailey,. of Seattle, Wash., James Hamilton Lewis, of Chi- 
cago, III, and Kerr & McCord, of Seattle, Wash., for plaintiff. 
Howard Cosgrove, of Seattle, Wash., for defendant Shipping Board. 
Robert C. Saunders, U. S. Atty., of Seattle, Wash., for intervener. 

NETERER, District Judge. This issue was heretofore decided 
against the plaintiff. 268 Fed. 624. Upon the decision in U. S. v. 

Strang. 254 U. S. 4^1, 41 Sup. Ct. 165, 65 L. Ed. , the case was 

assigned for reargument, and the plaintiff has very ably and fully pre- 
sented its contention that the defendant is subject to the Jurisdiction of 
this court. Under the Constitution the power to create a federal cor- 
poration is implied (McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 
579), and is based upon the power of the Congress, through its cre- 
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ation, to provide facilities for the discharge of governmental functions 
in the exercise of the great enumerated powers, among which are to 
declare and conduct war. To determine the character of a corporation, 
said Chief Justice Marshall (Dartmouth College Case, 4 Wheat. 518, 
4 L. Ed. 629), the beneficial purpose to which 5ie property of the cor- 
poration is to be used may be considered. Section 8146c, Comp. Stat. : 

**The board ♦ ♦ ♦ is authorized to hare constructed ♦ ♦ ♦ for 
use as naval auxiliaries or army transports, or for other naval or military 
purposes, and to make necessary repairs on and alterations of such vessels." 

This clearly indicates the character to be that of an arm for execut- 
ing governmental functions, as was said 268 Fed. 624. It is a war meas- 
ure. Every function, policy, and power is set out and prescribed by 
the act and executive orders authorized by law. The intent of the 
Congress also appears, and is subsequently expressed in various legisla- 
tion, by the supervisory action maintained and kept, the provisions for 
dissolution, adjustment, and distribution, all of which suggest govern- 
mental function and operation, rather than individual corporate en- 
tity management. 

The fact that it is a corporate entity does not of itself clothe it 
with power divested of governmental function, and grant it suability 
in all of the courts. The corporate entity has such powers as are 
expressly given or necessarily implied and none other. It is a creature 
of statute with limited powers. That it is an instrumentality of the 
government cannot be f uestioned. It is immune from suit, unless the 
right to sue and be sued is granted. Admittedly the Marine. Act 
(Comp. St. § 8146e) does not give this right, except waiver of immunity 
is given by subjecting vessels "while employed solely as merchant 
vessels" to admiralty jurisdiction. 

The analogy urged by the plaintiff with the suability of a national 
bank is without force, because by express congressional provision in 
the National Banking Act the unlimited right to sue and be sued is 
given. Section 9661, subd. 4, Comp. Stat. U. S. v. Strang, supra, 
must be read with relation to section 41 of the Criminal Code (Comp. 
St. § 10205), and does not change the view heretofore expressed in 
this case. 268 Fed. 624. Since the reargument I have sent out and 
obtained a copy of the Code of the District of Columbia, from which 
I find section 607, subc. 4, p. 159, the following: 

"When the certificate shall have been filed, in accordance with the provi- 
sions of the preceding eectiou, the persons who shall have signed and acknowl- 
edged the same and their successors shall be a body politic and corporate in 
fact and in name, by the name stated in such certificate, and by that name 
have succession and be capable of suing and being sued in a^y court of law 
or equity in the Diat-fart." (Italics mine.) 

. It is therefore immaterial, so far as this motion is concerned, wheth- 
er the view heretofore expressed as to the immunity from suit of the 
defendant, except in the Court of Claims, the amount involved being 
several million dollars, because tlie limitation placed upon the suability, 
if not immune from suit, is definitely fixed before the court in the Dis- 
trict of Columbia. Since the decision in U. S. v. Strang, Judge Wol- 
verton of the District of Oregon, in Astoria Marine Iron Works v. 
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U. S. Ship. Bd. Em. Fl. Corp., 270 Fed. 635, held that the defendant 
was an entity created to exercise the governmental functions and im- 
mune from suit. Judge Bean, of the same district, in Keeley v. Kerr 
et al., 270 Fed. 874, similarly concluded. The Supreme Court of the 
District of Columbia, in Pussy & Jones Co. v. U. S. Ship. Bd. Em. Fl. 
Corp., held a claim in excess of $10,000 against the United States 
Shipping Board Emergency Fleet Corporation for determination by 
the Court of Claims, 

The motion to dismiss is granted. 



UNITED STATES v. SENFT, 

(District Court, B. D. New York. February 2S, ia21.) 

Criminal law ^=^25 — ^Waiver of preliminary examination cannot be with- 
drawn. 

A waiver of preliminary examination before a commissioner by an 
accused, with fuU knowledge and appreciation of his rights, will not be 
set aside by the court and an exan:iinatlon ordered. 

Criminal prosecution by the United States against George Senft. On 
motion of defendant for an order directing a preliminary hearing be- 
fore a commissioner. Denied. 

Alexander S. Drescher, of Brooklyn, N. Y., ior the motion. 
Leroy W. Ross, U. S. Atty., of Brooklyn, iT. Y., opposed. 

GARVIN, District Judge. The defendant moves for an order di- 
recting the United States attorney and Hon. Henry S. Rasquin, United 
State commissioner to grant a hearing to the defendant, upon a charge 
of violating the National Prohibition Law (41 Stat. 305), upon which 
the defendant has been arrested, or in the alternative granting the de- 
fendant leave to file a petition for a mandamus, directed to said United 
States attorney and said United States commissioner, compelling them 
or either or both of them to grant the defendant such a hearing. The 
record of proceedings before the commissioner shows that the defend- 
ant waived examination. That record contains the following : 

"United States District Court, Eastern District of New York. The United 
States of America ▼. George Senft, 116 Ck)1umbia Street. Warrant to Ap- 
prehend. Return. Received this warrant on the 14th day of February, 1S21. 
at Brooklyn, N. Y., and ezcicuted the same by arresting the within-named 
George Senft at Brooklyn on the 14th day of February, ld21, and have his 
body now in court, as within I am commanded. James M. Power, U. S. 
Marshal, Eastern District of New York, per Herbert Power, Deputy. 14th 
day of February, 1921. 

"The within-named defendant, George Senft, arraigned before me the 
14th day of February, ld21, and after being warned of his rights he pleaded 
not guilty and waived an examination and appeared subsequently and de- 
manded an examination, which was refused. Bail fixed at $1,000.00. Bond 
I'eturnable before District Court at 10 o*clock in the forenoon of the 2d day of 
March, 1921. Defendant having given bail is released to appear. 

"Henry S. Rasquin, U. S. Oommlssioner." 

^=»For other cases see same topic ft KEY- NUMBER in all Key-Numbered Digests ft Indezea 
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. "By waiving the examination, cither expressly or by implication, the 
accused is thereafter estopped to clairti a discharge, because none was 
held, and his waiver may properly be regarded at his subsequent trial 
as a substantial equivalent for his examination and the finding of prob- 
able cause required hy the statute." 12 Cyc. p. 307. 

It is true that it appears that the defendant after waiving examina- 
tion attempted to withdraw the waiver, and insisted upon his examina- 
tion. The proceedings before the commissioner on February 14, 1921, 
do not indicate that lliere was any misunderstanding on the part of the 
defendant with regard to his rights and the court is not disposed, even 
if it has the power, to permit such proceedings to be set aside, unless 
it clearly appears that at the time of the waiving the conduct of the de- 
fendant was such as to raise serious doubt of his appreciation of the 
significance of the proceedings. The defendant is estopped from avoid- 
ing the consequences of his waiver. 

Motion denied. 



NELSON V. WHITTEN. 

(District Court, B. D. New York. March 8, 1921.) 

1. Libel and slander ^»47— Letter not priyfiegcd, because in answer to re- 

quest for reeommeDdation. 

It is not a defense to an action for libel in writing and publishing a 
letter containing f^lse and derogatory statements that the letter was in 
response to a request of plaintiff for a recommendation. 

2. Libel and slander <»s>25— Dietation of libelous letter to stenographer is 
''pubUcatioo*" 

The dictation to a stenographer of a letter which was libelous per se 
held a publication of the libel. 

[Ed. Note. — ^For other definitions, see V^ords and Phrases, First and 
Second Series, Publication.] 

At Law. Action by Andrew Nelson against Francis S. Whitten. On 
demurrer to complaint. Overruled. 

Strong & Mellen, of New York City (Chase Mellen, of New York 
City, of counsel), for plaintiflf. 

McAdoo, Cotton & Franklin, of New York City (Boykin C. Wright, 
of New York City, of counsel), for defendant. 

GARVIN, District Judge. Defendant has demurred to the com- 
plaint upon the ground that no cause of action has been alleged and 
plaintiff now moves for judgment on the pleadings. The propriety of 
this motion as a matter of practice is not questioned. The action is 
for libel and is based upon a letter which the parties agree is libelous 
per se. 

Plaintiff, having been in the employ of defendant as captain of a 
vessel known as the Drusilla, wrote asking for a letter or statement in 

writing respecting his services as such captain. Defendant replied by 

■■ 11 1 .1 .1 III - 1 1 1 1 I I .11 ■ I I ■ ■ I ■■ . .1 .. ...1. . . .... I I ^ 

^=:>For oUier cases see same topic A KEY-NUMBER in all Key-Numbered Digests ft lad«zes 



Digitized by 



Google 



136 272 FEDERAL REPORTfiB 

letter, dictated to and transcribed and mailed by a stenographer, which 
reads as follows : 

"Columbia Graphophone Manufacturing Company, 

"Manufacturers of Columbia Grafonolas, Columbia Records and the Dicta- 
phone 'Registered/ 

"Columibla Graphophone Company, Sole Sales Agent 

President, Secretary, 

Francis S. Whltten. C. W. Cox. 

Vice-President, Asst. Treas. & Asst. Sec'y, 

Wm. M. Johnson. F. J. Ames. 

Vlce-Pres. & Treas., Comptroller, 

C. Wm. Woddrop. H. C. Cox. 

Vice-Pres. & General. Manager, Assistant to President, 

H. L. Wlllson. T. O. Roberts. 

Ass't General Manager, In Charge of Bhiglneering 

Hulbert A. Yerkes. and Manufacture. 

"[Trade Symbol.] 
"Woolworth Building, New York, October 6, 1920. 

"Captain Andrew Nelson, 670 d2d- Street, Brooklyn, N. Y. — Dear Sir: In 
accordance with your request, I desire to advise you that you served as 
captain of the Drusllla in my employ from September 17, 1919, to July 22, 
1920. As to your qualifications as a captain I can say you were an excel- 
lent housekeeper. Your knowledge of navigation is excee<Ungly meager. 

"I am so much in doubt as to your loyalty and integrity that I could not 
conscientiously give a recommendation to any one desiring to employ you. 

"Very truly yours, 
'•FSW.F. Francis B. Whltten." 

The demurrer is based on two grounds : First, that, inasmuch as the 
libel was Cixiimunicated to defendant's stenographer only, there was 
no publication, because a stenographer has become such a common, if 
not necessary, part of the methods of communication in writing, that 
any letter would be expected to be dictated, if written at all ; and, sec- 
ond, that plaintiff cannot complain for the reason that the letter was 
written in response to a request by him for a recommendation. 

[1] So far as the latter ground is concerned the defendant was only 
requested to furnish a statement in writing ; if he did not care to do so 
he could have refused the request. It is alleged that the statement de- 
rogatory to plaintiff was false. For the purposes of this motion the 
falsity must be conceded. Because of a request for such statement, 
plaintiff did not invite defendant to make public an3rthing false and 
defamatory. 

[2] With respect to the first ground of demurrer the authorities 
are not in harmony. The English courts and some of our own hold 
that defendant's contention is not sound. The reasoning is that a 
stenographer is an individual, just as any other employee ; that there 
is no basis for the belief that a communication made to one occupying 
such a position would be less injurious to plaintiff than if it were made 
to any other of defendant's employees, and that, as said by Lropes, L. 
J., in Pullman v. Hill, [1891] 1 Q. B. 524: 

''It is said that business cannot be carried on if merchants may not em* 
ploy their clerks to write letters for them in the ordinary course of business. 
1 think the answer to this is vei-y simple. I have never yet heard that it 
is in the usual course of a merchant's business to write letters containing 
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defamatory statementfi. If a merchant has occasion to write such a letwer, 
be must write it himself and mak« a copy of it himself, or he must take the 
consequences." 

This argument is convincing and is adopted. The demurrer is over- 
ruled, with permission to defendaiit to amend the answer within 20 
days, if he is so advised. 



MARCUS BROWN HOLDING CO. v. POLLAK et al. 

(District Court, S. D. New York. November 13, 1920.) 

1. Courts ^='3!^6 — Salt to enjoin enforcement of laws ^vin; tenaiits right to 
resist ouster hy landlord held not within federal eoort jurisdietion where 
requisite amount was not present. 

A suit by a landlord against his tenant and law enforcement ofl9cers of 
the state to restrain the tenant from continued occupancy of the leased 
premises after expiration of his lease and to enjoin enforcement of laws 
N. T. 1020. cc. 942-945, 947, 951, which v are emergency acts effective 
until November 1, 1922, designed to prevent extortionate rents by de- 
priving landlords of the right to evict tenants by summary proceedings or 
ejectment and making it a defense to an action for rent to show that the 
rent demanded is unjust and unreasonable, held not within the jurisdiction 
of a federal court where the facts alleged in the bill show that the 
pecuniary loss which would be sustained by complainant through the coer- 
cion of the state statutes is less than $8,000. 
t. Courts ^3»32e---Siilt held not one te deprive defendant of righta by eolor of 
state law within Jurisdiction of federal court regardless ef amount In 
controversy. 

In such case, the court is not given jurisdiction of the suit by Judicial 
Code, S 24, subd. 14 (Comp. St. S 991 [14]), as one to prevent the dep- 
rivation under color of a state law of a right, privilege, or immunity 
secured to complainant by the Constitution of the United States by sub- 
division 1 of the same section (Comp. St. f 991 [1]), in which there is a 
jurisdictional limit dependent on the amount in controversy. 

In Equity. Suit by the Marcus Brown Holding Company against 
Arnold Pollak and Edward Swann, District Attorney of the Ccmnty 
of New York. Dismissed for want of jurisdiction. 

This is a ^suit in equity brought by a landlord against his tenant and the 
district attorney of New York to test the constitutionality of chapters 942, 943, 
044, 945, 947, and 951 of the Laws of New York of 1920, constituting "Emergency 
Legislation" to remedy the housing situation arising during that year. 

The bill of complaint alleges that on July 10, 1918, the plalntliTs predecessor 
in title leased the locus in quo, an apartment, to the defendant Pollak for a 
term ending September 80, 1920, at a yearly rental of $1,000; the lease am- 
taining the usual covenant to surrender possession on its expiration; that 
when the lease expired Pollak, though he had received notice before 
February 25, 1920, so to do, refused to surrender, alleging as an excuse the 
••Emergency Legislation" above mentioned. The rdevant provisions of these 
laws are as follows : Chapter 942 deprived landlords until November 1, 1922, 
of summary proceedings to evict their tenants. Chapter 945 took away the 
action of ejectment for the same period. Chapter 944 made it a defense until 
November 1, 1922, to an action for rent to show that the rent was **unjust, un- 
reasonable and oppressive." In such cases the court was to fix a reasonable 
rent which the lessee must pay or be evicted. Chapter 951 made it a misde- 
meanor (punishable by fine of $500 or imprisonment) for any person to dis- 
turb the quiet possession of a tenant or to deprive him of hot or cold water^ 

^oFor other cmm ms aam9 topic a KBY-NUMBBR in aU Key-Numbered Digests a Lodezes 



Digitized by 



Google 



138 272 FEDERAL KEPORTBB 

elevator servtce, or the like. The other provisions are inddental, and none 
of the laws affected the relation of the lessor and lessee except in cases where 
the lessor sought to secure an increase of rent. 

The hill further alleged that on February 25, 1920, before which time 
PoUak had got notice of the plaintiff's purpose, it executed a lease to one 
Grlflfen of the locus in quo from Oc£oi)er 1, 1920, to October 1, 1923, at a 
yearly rental of $2,300; that PoUak had complained to the defendant Swann 
that the plaintiff had interfered with his quiet possession and that Swann had 
threatened to prosecute the plaintiff for so doing. 

The amount in controversy was laid as follows : "And your orator further 
shows that the loss sustained by this complainant, and which it will sustain 
by reason of the premises and the statutes as aforesaid, and the acts and 
conduct of the defendant Arnold Pollak, as herein alleged, is in excess of 
$3,000, exclusive of interest and costs ; that the subject-matter in controversy is 
of the value of more than $3,000, exclusive of interest and costs; that by 
reason of the facts and circumstances herein stated, and unless your com- 
plainant is afforded relief by injunction as herein prayed for, it will suffer 
damages and its property will depreciate In value by an amount in excess of 
the sum of $3,000, exclusive of Interest and costs." 

The prayer was for an injunction restraining Pollak from further occupying 
the apartment and Swann from prosecuting under chapter 951. 

The plaintiff moved for an injunction pendente lite, and the defendants to 
difflniss the bill. Both motions were heard together, before the District Court 
constituted under section 266 of the Judicial Code (Comp. St S 1243). 

J.* A. Seidman, of New York City, for complainant. 

David L. Podell, of New York City, for defendant Polkk. 

John Caldwell Myers, of New York City, for defendant Swann. 

Samuel A. Berger, of New York City, for Attorney General of 
State of New York. 

George L. Ingraham and Francis M. Scott, both of New York 
City, for Real Estate Investors of New York. 

William D. Guthrie, Julius Henry Cohen, Elmer G. Sammis, and 
Bernard Hershkopf, all of New York City, for Joint Legislative 
Committee on Housing. 

Before MACK and MANTON, Circuit Judges,' and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] The motions to dismiss necessarily would raise the c<hi- 
stitutionality of the "Emergency Legislation," even though we were to 
hold that there was no jurisdiction in equity. The bill could be re- 
framed under section 274a of the Judicial Code (Comp. St. § 1251a), 
and at least as to Pollak proceed as an action of ejectment. We 
should, therefore, feel obliged to pass upon the merits of the conten- 
tion, were it not for a defect — absolute so far as we can see — in our 
substantive jurisdiction; which is that the amount in controversy does 
not equal $3,000 above interest and costs. The formal allegation to 
that effect does not, of course, bind us when the bill or declaration con- 
tradicts it. Vance v. W. A. Vandercock Co., 170 U. S. 468, 18 Sup. 
Ct. 645, 42 L. Ed. nil; North American T. & T. Co. v. Morrison, 
178 U. S. 262, 20 Sup. Ct. 869, 44 L. Ed. 1061. 

There is possibly at stake in this controversy nothing more than the 
plaintiff's loss by Pollak's continued occupation for 25 months, be- 
cause after that time the * 'moratorium," so to speak^ expires and all 
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landlords may re-enter. The plaintiff itself asserts that the value of 
the term for that time will be $2,300 yearly. If the "reasonable" rent 
which Pollak must pay is not less than $1,600, the plaintiff's loss will 
be $1,458.33. It is not, and probably could not be, alleged that the 
reasonable rent was less, and in any case Pollak is content to go on at 
the old rent. If it be urged that the plaintiff will also lose rent under 
the Griffen lease for 11 months after November 1, 1922, the answer 
is that no one can now say that the possession, which the plaintifif will 
then have, will not be worth as much as $2,300 at that time. 

To this the plaintiff answers that it is the value of the right which it 
seeks to protect which controls, under such cases as Berryman v. 
Whitman College, 222 U. S. 334, 32 Sup. Ct. 147, 56 L. Ed. 225, or 
Glenwood, etc., Co. v. Mutual, etc., Co., 239 U. S. 121, 36 Sup. Ct. 30, 
60 L. Ed. 174. That rule has a general application and applies here 
too, but the right to be protected is not the fee of the apartment, but 
possession during the operation of the statutes. 

As to the proposed trespass of Swann there are two answers: First, 
it does not appear that Swann has threatened six prosecutions, or in- 
deed anything more than a single one. Second, in any event the pro- 
posed prosecution is confessedly only to prevent the plaintiff from 
disturbing Pollak and in protection of PoUsJc's wrongful holding over. 
The plaintiff's right to be protected remains as before nothing but the 
possession which he must leave in PoUak's hands for 25 months. 
Therefore, in any aspect the amount in controversy is not $3,000, and 
this court is without jurisdiction if that allegation is necessary. 

[2] In this aspect the case turns entirely upon whether the jurisdic- 
tion of the court must be based upon subdivision 1 of section 24 of the 
Judicial Code (Comp. St. § 991 [1]), or whether it may rest upon 
subdivision 14 of the same section (Comp. St. § 991 [14]). Under 
subdivision 1 jurisdiction is given to this court "of all suits of a civil 
nature, at common law or in equity * * * where the matter in con- 
troversy exceeds, exclusive of interest and costs, the sum or value of 
three thousand dollars, and (a) arises imder the Constitution or laws 
of the United States." Subdivision 14 of the section, so far as rele- 
vant, gives us jurisdiction "of all suits at law or in equity authorized 
by law to be brought by any person to redress the deprivation, under 
color of any law * * * of any State, of any right, privilege, or 
immunity, secured by the Constitution of the United States, or of any 
right secured by any law of the United States providing for equal 
rights of citizens of the United States." The original form of this 
subdivision is to be found in the Civil Rights Bill of 1866 (14 St. at 
L,. p. 27, § 3, c. 31) which was passed before the Fourteenth Amend- 
ment was adopted. The grant of jurisdiction given to this court re- 
appeared as subdivision 12 of section 563 of the Revised Statutes 
(Comp. St. § 991 [14]), and that given to the Circuit Court in sub- 
division ^6 of section 629 (Comp. St. § 991 [14]) and the substantive 
provisions in sections 1977 and 1979 of the Revised Statutes (Comp. 
St. §§ 3925, 3932). By chapter 114 of the Laws of 1875 (18 St. at L. 
335 [Comp. St* §§ 3926-3930]), the civil rights secured by sections 
1977 and 1979 were extended, though the first t^vo sections of that act 
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were held unconstitutional by the Supreme Court in the Civil Rigjhts 
Cases, 109 U. S. 3, 3 Sup. Ct. 18, 27 L. Ed. 835. 

In the Virginia Coupon Cases, 114 U. S. 317, 5 Sup. Ct. 928, 962, 
29 L. Ed. 202, subdivision 16 of section 629 of the Revised Statutes 
was held not to apply under the following circumstances : The plain- 
tiff sued on the case for a wrongful tax levy and alleged that he had 
paid his taxes in coupons of Virginia bonds and that the public officers 
had refused to accept such coupons, in violation of article 1, § 10, of 
the Constitution, i. e., the impairment clause. The court held that his 
right so to pay in coupons was not a right directly secured by the Con- 
stitution and that the only mode of raising that question was by writ 
of error from the Supreme Court to judgments of the state courts, in 
which his constitutional rights were disregarded, or under the precur- 
sor of subdivision 1 of article 24 of the present Judicial Code, upon 
which there was a jurisdictional limit dependent upon the amount in 
controversy. 

In Holt V. Indiana Mfg. Co., 176 U. S. 68, 20 Sup. Ct. 272, 44 L. 
Ed. 374, the same rule was extended to a case where the plaintiff 
complained of the unconstitutional assessment of taxes. In that case 
the court held that where state legislation deprived a party of his 
property without due process of law, the only jurisdiction of this court 
was under subdivision 1 of section 24 of the Judicial Code. See, also, 
Simpson v. Geary (D. C.) 204 Fed. 507; Salander v. Tacoma (D. C.) 
208 Fed. 427. 

In Truax v. Raich, 239 U. S. 33, 36 Sup. Ct 7, 60 L. Ed. 131, L. 
R. A. 1916D, 545, Ann. Cas. 1917B, 283, the plaintiff successfully re- 
lied on subdivision 14 of section 24 under the following circumstanc- 
es : He was an alien resident in the state of Arizona and complained 
that his employer threatened to discharge him under the coercion of 
an act of the state which forbade the employment of more than 20 
per cent, of aliens in any establishment or plant. Neither the court 
below ([D. C] 219 Fed. 273) nor the Supreme Court discussed at 
length this feature of the case, but it is to be inferred from the lan- 
guage of page 39 of the opinion of the Supreme Court that the juris- 
diction depended upon the fact that the alien had been admitted to the 
United States under a federal law and got his privilege of abiding in 
the United States and in any state of the Union in that way only, and 
s such his suit involved the deprivation of a right secured by a 
: the United States. At least, so we read that language. We do 
iderstand that the court meant to overrule the Virginia Coupon 
or Holt v. Indiana Mifg. Co. 

nmer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529, 62 L. Ed. 
3 A. L. R. 649, Ann. Cas. 1918E, 724, depended upon the right 
ather on his own behalf and his two minor children to challenge 
nstitutionality of the child labor law. The right was presumably 
erest in their services, and this might well have been of the ju- 
ional value. The point is not discussed and the case is not an 
ity to the contrary of our present ruling. Similarly Wilson v. 
243 U. S. 332, 37 Sup. Ct. 298, 61 h. Ed. 755, U R. A. 1917E, 
.nn. Cas. 1918A, 1024. 
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In C. A. Weed & Co. v. Lockwood (C. C. A.) 266 Fed. 785, it does 
not appear what was the value of the plaintiff's property which was in- 
volved, but as it constituted his business, there can be little doubt that 
it amounted to $3,000. Judge Manton based jurisdiction upon the 
^'great monetary loss" involved, and Judge Hough upon the theory that 
the business was the stake. Judge Ward thought the bill should be dis- 
missed in any event The point here involved was not raised, and in 
no sense can the case be taken as in point here. Jacob Hoffman Brew- 
ing Co. V. McElligott, 259 Fed. 525, 170 C. C. A. 487, does not deal 
with the question at all; so far as the decision is pertinent, it would 
perhaps justify a dismissal here against the defendant Swann for other 
reasons. 

So far as concerns the defendant PoUak, we cannot see how there 
can be any question. The plaintiffs' rights do not depend upon any 
law of the United States, and if subdivision 14 covers, it is by virtue 
of the fact that they are "rights, privileges and immunities" "secured" 
by the Constitution. Article 4, § 2, had always secured to each citizen 
of each state the privileges and immunities of the citizens of the sev- 
eral states, and the second clause of the Fourteenth Amendment gave 
federal protection to the privileges and immunities of citizens of the 
United States. Just what those were the Supreme Court has been 
chary of saying. The right to pass freely over the whole country is 
apparently one. Crandall v. Nevada, 6 Wall. 36, 18 L. Ed. 745. Oth- 
ers are enumerated in the Slaughter House Cases, 16 Wall. 36, 79, 21 
L. Ed. 394. Those cases, like the Civil Rights Cases, supra, hold that 
the general right of property does not have its origin in the Constitu- 
tion and that the Fourteenth Amendment is not constitutive of them. 
It is in this sense that we understand subdivision 14 to use the word 
"secure." Were it not so, all matters arising "under the Constitution," 
as prescribed in subdivision 1, would be justiciable under subdivision 
14, and the amount in controversy would never be a condition upon 
our jurisdiction, when a constitutional "point was raised. This is cer- 
tainly not the law. 

As regards the defendant Swann, the same result follows. Viewed 
merely as prospective prosecutions we should have no jurisdiction. It 
is only as such prosecutions prevent the plaintiff from asserting his 
pjroperty right that they are relevant here. They constitute the effec- 
tive sanction of the supposedly void statute, the force which coerces 
the plaintiff' to obedience. But the sanction must be measured by the 
command, obedience to which will avoid it, and the command is only 
only to allow Pollak to stay in possession. Hence the subject of the con- 
troversy remains as to Swann what it is as to Pollak, the value of that 
possession. 

In no aspect does it seem to us, therefore, that the cause is within 
our jurisdiction, and the motion to dismiss must be granted. As there 
can be no amendment which will cure the defect, the dismissal will be 
without any right to plead over. 
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LINCOLN CHEMICAL CO. v. EDWARDS, Caneeior. 

(District Court, S. D. New York. April 19, 1921.) 

1. Internal revenue <)=>7— Incnsased value of process resulting from expend^ 

itures thereon flgures as asset in estimating: ''earned surplus.'' 

Where the only asset of a corporation was a secret process, which was 
intangible and of no value in April, 1909, the date on which the actual 
value of intangible assets was to be determined under the Revenue Law, 
but thereafter money was expended in developing the process, so that In 
1917 the company had a surplus above its capital stock, which was its 
only liability, the increased value of the process, due to the expenditures 
thereon, is to be considered as earned surplus, which, under Revenue Law 
1917, § 207 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, S 6336%h), is an 
element of invested capital, in determining whether the corporation had 
more than a nominal invested capital under section 209 (section 6336%J), 
though the increased value of the process due to the war could not.be so 
considered. 

[Ed. Note. — For other definitions, see Words and Phrases, Surplus 
Earnings.] 

2. Internal revenue <$=>38— Evidenee held not to show that earned surplus was 

only nominal. 

In a suit for the refund of the excess profits tax, where plaintiff claim- 
ed that it was a corporation having only a nominal capital, evidence held 
to show that plaintiff had an earned surplus of at least $2,000, which, in 
view of the size of the business, whose receipts were approximately $3,000, 
was more than a nominal invested capital. 

3. Internal revenue ^=>38— Burden is on taxpayer to show earned 8iirplus# 

included in invested capital, was only nomlnaL 

In a suit Dy a coriwration for the refund of the excess profits tax on 
grounds that the corporation had only a nominal capital, the burden Is 
on the plaintitf to show that the amount of its earned surplus, which is 
included in the invested capital, was only nominal. 

At Law. Action by the Lincoln Chemical Company against William 
H. Edwards, as Collector, etc., for refund of a part of the excess 
profits tax for 1917. Verdict directed for defendant. 

Action by a taxpayer against the collector for refund of a part of the ex- 
cess profits tax for 1917. The plaintiff, a domestic corporation, filed its return 
for 1917 and calculated its capital upon the basis of section 209 of the law of 
October 3, 1917 (Comp. St. 1918, CJomp. St. Ann. Supp. 1919, § e336%j) ; that 
is to say, it assumed that it had *'no invested capital, or not more than a 
nominal capital." The treasury ofiicials reassessed the tax at a larger figure 
upon a basis not now necessary to set forth, because it is conceded that the 
propriety of their action depends upon the correctness of the plaintiff's read- 
ing of section 209. If that is right, the plaintiff wins ; if it is wrong, the de- 
fendant. 

The case was tried before a Jury of one, and at the conclusion of the evi- 
dence both sides moved for the direction of a verdict. The evidence, whicu 
was undisputed, showed the following state of facts : 

The plaintifl? was organized in April, 1909, under the laws of New York, 
with a capital stock of $10,000. There were but two persons financially in- 
terested in it, Loeb and Riddle. Riddle was an inventor, and before the in- 
corporation came to Loeb with a process for extracting cocoa butter out of 
cocoa shells, a by-product. This process proved worthless, and Riddle there- 
upon suggested to Loeb the possibility of converting the process into one from 
which he could extract from cocoa shells a chemical substance, known as 
theobromine, allied to caffeine. Loeb, having some money, continued to ad- 

^=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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ranee It in defraying Riddle's farther experiments, nntil he becaine fearful 
of too wide involvement, and determined to incorporate the venture. Riddle 
agreed to work for the corporation for five years at a salary of $1,800, and 
to convey his process, still unperfected, both for $2,400, par value, of the plain- 
tifiTs stock. Loeb agreed to convey the machinery and supplies par for par 
in stock, $7,400, and $200 was paid in cash. 

Daring the year 1910 the company borrowed nearly $20,000, which it spent 
in Riddle's further experiments upon the process, which was then complete. 
During that year it got one Schaefer, a manufacturing chemist, to make a 
contract for the exploitation of the process on a royalty basis, but the sales 
of theobromine were so few that the royalty was never earned. In 1912 they 
got Schaefer to give them better terms ; he agreed to pay $2,000 a year for 
the process over a period of 15 years, and to furnish theobromine to the plain- 
tiJET at $2.50 a pound, or less. This gave the plaintiff control of a supply 
without manufacturing. At the time of the first contract in 1910, the plain- 
tiff sold all its machinery and plant to Schaefer for $1,165, and its supplies 
for $407, and this money. was either used in development or upon the In- 
debtedness. In any event, it had all disappeared before. 1914. The plaintiff 
never manufactured any theobromine after 1910. 

The plaintiff's profits on the sale of theobromine made by Sehaefer under the 
process were not large throughout the year 1911, but they began to in- 
crease in 1912 and 1913, and the company thus made a small income, besides 
the royalty paid by Schaefer. The advent of the Great War in 1914 greatly 
increased the demand, and the business became very profitable, so that by 
January 1, 1917, all its debts were paid and it had a surplus of $13,000 after 
writing off a depreciation of $7,700 upon the process. 

The business was done as follows: There were but three purchasers ot 
theobrondne, all large manufacturing chemists, who bought at 10 days, cash. 
The plaintiff necessarily bought all its theobromine (made under the process) 
from Schaefer at 15 days, cash, and was therefore in a position to pay 
Schaefer out of the moneys which its customers paid to it. As these were ot 
high financial responsibility, it had no need to hold a reserve in its treasury, in 
order to finance its purchases, though at times, when in ample funds, it did 
use its surplus to pay Schaefer before the customers paid for their consign- 
ments. 

During the year 1917 the assets of the plaintiff, therefore, consisted only of 
its cash on hand, the contract with Schaefer, and the secret process finally 
Infected by Riddle. Its stock was $10,000, and its surplus, as stated, 
;S13,000, of which over $7,000 was in cash. It necessarily followed that Its 
other assets were valued at $16,000. 

The case depends upon the meaning of the phrase "invested capital" and 
'^nominal capital," as used in section 209 and as defined in section 207. The 
plaintiff asserts that there was only $200 of cash paid in, no tangibles re- 
maining after 1913, no surplus ''used and employed" in the business, and 
that the secret process was an ''intangible," which must be taken at Its 
"actual cash value" in April, 1909, which is shown to be nothing. The defend- 
ant argues that the sums spent upon the process, which did in fact increase 
its value by $19,000, should be taken as a surplus "used and employed" in 
the business. 

Robert B. Hone)mian, of New York City, for plaintiff. 
Richard S. Holmes, of New York City, and H. M. Darling, for the 
defendant. 

LEARNED HAND, District Judge (after stating the facts as 
above). I shall decide this case upon the assumption that "nominal 
capital," in section 209, means "nominal invested capital," without, of 
course, passing upon that question. I shall further assume — and in- 
deed on this point both sides agree — that the secret process of Riddle 
was "intangible property," within the meaning of section 207 (a) (3) 
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(b)— Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 6336%h. I shall 
finally assume that the process had only a nominal value in April, 1909, 
when it was sold to the plaintiff for $2,400 of stock. With these as- 
sumptions the question arises whfether the money used to develop the 
process can be regarded as "paid in or earned surplus and undivided 
profits used or employed in the business" under section 207 (a) (3). 
On the trial I thought that the plaintiff was right on this point, and 
for clarity I shall therefore state its argument as strongly as I can. 
The statute, it says, prescribes that "intangible property" of tliis kind 
"shall be included in invested capital at a value not to exceed the ac- 
tual cash value at the time of such purchase." Disregarding "paid-in 
surplus," of which there is none here, the "earned surplus" is the only 
item into which the supposed added value of the process can be placed. 
Now surplus, or at least "earned surplus," is merely an accountant's 
way of saying that the value of the assets is greater than the liabil- 
ities. When the statute speaks of "invested capital," it must be under- 
stood to refer to existing property, i. e., "means of production," and, 
to use accountant's language, not because accounts can ever of them- 
selves be the basis of taxation, but because they are the most conven- 
ient record of actual values, embodied in property which is alone the 
proper basis of taxation. "Earned surplus" must therefore represent 
the value of existing property. 

This being true, continues the plaintiff, the only asset of value in 
1917 was the perfected process, and we may assume that it had 
enough value to give more than a "nominal" "earned surplus" above 
the capital stock, which was the only liability. Therefore, if the as- 
set could be. taken at its true value in 1917, section 209 of the statute 
would not apply. The difficulty with the collector's position, however, 
is that section 207 directed us to include the process at no more than 
its "actual cash value" in 1909, and at that time it had none. The 
money spent in improving and perfecting the process had, in 1917, no 
existence at all, save in the process itself. It w^s spent in machinery 
or supplies, or Riddle's living expenses, or salaries. So far as our 
treasury was concerned, there was nothing now left, except the pro- 
cess. That was, therefore, the only asset which could figure on the 
credit side of our account to establish any "earned surplus," and the 
statute forbade its inclusion at anything but a nominal value. There- 
fore we had no "earned surplus," and only a "nominal invested cap- 
ital." 

[ 1 1 This argument appears to me unanswerable, if the Incompleted 
process be regarded as the same asset for all purposes when finally de- 
veloped as when first acquired. The statute must, of course, mean 
something, and the least that it can mean must be, I think, that any 
automatic increase in value of a process or "other intangible property" 
must be disregarded. The "unearned increment," as economists would 
call it, will be ignored. Therefore I should altogether disr^ard any 
increase in the value of this process, dependent upon general condi- 
tions of industry, as, for example, the rise in the price of theobromine, 
due to the Great War. Furthermore, for the purposes of this case 
anyway, I may assume that an increase in the value of the process. 
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resulting from spending money in advertising or the like, which leaves 
it unchanged in itself, will fall into the same category. That question 
can await decision till it arises ; I say nothing about it here. 

The case at bar is, however, one where money has been spent in 
changing the property itself, so that, in place of a formula which pre- 
scribed one sequence of steps, there emerged another which prescribed 
a different sequence. Fair analogies appear to me, for example, cat- 
tle fed for market, or houses rebuilt or enlarged. It is true that for 
convenience we speak of such property as always remaining the same, 
though in fact it is not only different in value, but that difference re- 
sults from a change in the objective character of the property itself ; 
but that convenience should not disguise the substantial fact that it is, 
economically speaking, new property which appears. 

When such changes have resulted from the expenditure of new 
capital, I see no reason why the statute should be construed as peremp- 
torily directing that they should be disregarded. It is quite true still, 
as the plaintiff argues, that the "earned surplus" must be found in some 
assets, and that the only asset in the case at bar still remains the pro- 
cess ; but it is a different process. The limitation of section 207 may 
be confined, without undue violence to the sense of the words, to such 
increases in value as arise without the addition of new capital, aqd it 
mav be, to such others also as involve no objective change in the thing 
itself. 

Indeed, it can scarcely be supposed that Congress could have had 
any other purpose than to prevent the taxpayer from crediting his 
capital account with increases which he had done nothing to produce. 
If they meant to include also new outlays upon existing capital, na 
matter how providently made, the statute provides a direct incentive 
to extravagance. Often, perhaps generally, it is a sound industrial 
policy to improve existing capital, rather than to scrap it, and invest 
anew. Yet, if the plaintiff be right, no such investment can ever do* 
more than meet depreciation, and this would apply as well to "tangi- 
bles" as to "intangibles." The only new values which could be recog- 
nized would be in property bought outright after incorporation, and 
those investments which may have been the means of changing the 
industrial character and value of existing property, would be totally 
lost for purposes of taxation. When taxes can be as high as the ex- 
cess profits tax may be, such inducements may become a patent influ- 
ence upon industrial conduct, and it cannot be supposed that the re- 
sult of the plaintiff's construction was within the purposes of Congress. 

Again, it should be a weighty consideration with me that the Tax 
Bureau has made these allowances in the past in the case of thousands 
of taxpayers, and has drafted its regulations upon the assumption 
that the statute permits them. I therefore hold that, when money has 
been earned and spent in improving a process such as this, its increas- 
ed value due only to that expenditure may figure as an asset in esti- 
mating under section 207 "earned surplus," if any, as an element of 
"invested capital." 

[2] It does not follow, of course, in the case at bar, that the value 
of the process so improved was enough to cause any "earned surplus'^ 
272 F.— 10 
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to emerge. That depends upon whether the assets, so estimated, were 
greater than the stock, $10,000, by more than a "nominal" amount. 
Now the value of the "tangibles" must, under section 207, be taken as 
of January 1, 1914, at which time they had disappeared. Therefore 
the process must have increased from its nominal value in 1909 to 
more than $10,000 before any "earned surplus" could begin to appear 
at all. The value at which the plaintiff carried the process does not 
definitely appear on its books. On January 1, 1917, it had a surplus 
of $13,088.59, and therefore assets of $23,088.59. Of this, $7,367.64 
was in cash, leaving $15,720.95 for other assets, which must be the 
process and the contract. The contract got its value only from the 
process, and may be disregarded. The value of the process as of that 
year would therefore appear to be this sum. 

This figure, it is true, does not correspond with other evidence, and 
apparently is incorrect. In its income tax return for 1916 it valued 
the process as of March 1, 1913, at $19,716.84, and claimed a deduc- 
tion for depreciation to date of $7,761.42, leaving a value of about 
$12,000 as of January 1, 1917. The discrepancy of some $3,700 I 
have been unable to account for, except upon the hypothesis that 
there were other assets not shown. Perhaps the cash was greater, be- 
cause the cash book showed a balance on January 2, 1917, of $11,000, 
which just about makes up the difference. Assimiing that this is the 
proper explanation, still on the plaintiff's own admission it had an 
"earned surplus," of $2,000, which in view of the size of the business 
I should not consider "nominal." 

[3] But the defendant was not bound by the plaintiff's admission. 
It was for the plaintiff to prove that it had only a nominal capital. 
The process was clearly of very substantial value. The contract had 
10 years more to run, and there was a minhnum royalty of $2,000. 
Besides this, the plaintiff could call for at least 3,000 pounds of theo- 
bromine yearly at not more than $2.50 a pound, a right which had been 
of substantial value in the years before the war began to affect the 
price. In 1914 this right was worth $525, and the royalty apparently 
$2,854. Moreover, when the contract terminated, the process would 
not necessarily become worthless. Indeed, it may have a very sub- 
stantial value for an indefinite time. The plaintiff has certainly failed 
to prove that its value in 1917 over $10,000 was "not more than nom- 
inal." 

I therefore conclude that the case is not proved, and will direct a 
verdict for the defendant. 
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GALVESTON ELECTRIC CO. v. CITY OF GALVESTON et aL 

(District Court, S. D. Texas, at Galveston. February 10, 1921. On Motion 
for Rehearing, AprU 27, 1921.) 

No. 40. 

fSvUahiis hy iTie CawrU) 

L CarrierB ^=>18(6)— No injunction granted against ratesi, unless case sa 
dear court must say they deny Just compensation. 

It is tbe function of the legislative and not of the judicial branch to 
make rates, and no injunction ought to be granted against the collection 
of rates established under legislative sanction, unless the case Is so clear 
and free from doubt as to compel the court to say that the rates pre- 
scribed will necessarily have the effect to deny just compensation lor 
private property taken for public use. 
2. Oofpoiations €=>393 — ^Regulation of public service corporations to be exer- 
cised ndtli lieen sense of justice and met with frank disclosures, and in* 
junction not to reUeve parties from tliese obligations. 

"Regulation of public service corporations is a delicate and dangerQus 
. function, and ought to be exercised with a keen sense of justice on the 
part of the regulating body, and met with frank disclosures on the part 
of the company to be regulated," and the granting or refusal by the 
court of an injunction in uo manner relieves either party to the con> 
troversy from the recognition of these obligations in their future dealings. 

3« Carriers <S=>12(5)— In fixing value of street railroad for rate base, adding 
^3^/3 per cent, to pre-war cost approved. 

In fixing the present value of a street railway company for the pur- 
pose of a rate base, the reproduction method should be applied reason- 
ably, and as applied to the inflated values which have arisen since and be- 
cause of the war it must appear that the level of prices is not transitory. 

The finding of the master, therefore, that the prices obtaining at the 
time of the valuation In 1920 were transitory, and not likely to continue 
thereafter, and that a price level of 33^/8 per cent, above the pre-war 
cost is a fair estimate In arriving at the rate basis, is approved. 

4. Carriers <S==>12(5) — Street railroad not entitled to brokerage allowance in 

determining value for a fair return. 

A street railroad company held not entitled to an allowance for bro- 
kerage In determining the value on which It is entitled to earn a fair re> 
turn. 

5. Carriers «»12(5)^WIiiIe street railroad valued as going concern for rate- 

ftdng porposee^ ad^tion for development cost or cost of attaching busi- 
ness not allowable. 

While for the purpose of determining the value of the property of the 
street railway company for rate-fixing purposes the property should be 
valued as a going concern, and due allowance made therefor, no allow- 
ance should be made for going concern value. In the sense of "develoi>- 
ment cost," and where valuation has been made on the basis of a plant 
In full operation, with due allowance for reproduction cost and all over- 
head expenses during construction, including organization costs, an addi- 
tion for development cost or cost of attaching business is not allowable. 

6. Carriers a=>12(5)— Past earnings not considered^ wiiero street ralhroad 

plant is fully valued on reproduction cost basis for flixing rates. 

The true rule in any case where a plant is fully valued upon the cost 
of reproduction basis is that the allowance of any element for "develop- 
ment cost" cannot in a judicial procedure be reasonably sustained, for the 
reason that such a utility is entitled to a reasonable rate of return ui)on 
its plant from the day it goes into operation, and the court does not take 

^»For other cases see same topic & KET-NUMBER in all Key-Numbered Digests 4k Indexes 
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into consideration at all whether the years of its past history have been 
lean or fat 
7. Canrien <S=s>12(5)^In determiiiiiis: income street nilioad may earn on in- 
vestment. Income tax not deducted. 

In determining the income which a street railroad company is entitled 
to earn as a fair return on its investment, it is not entitled to deduct the 
amount of federal income tax imposed on it. 
& Couriers ^=»12(5)*^Maintenanee reipiirementB of street railroad lixed in 
liglit of past liistory as affected by present conditions, wliere increase 
soice 1918 is 136 per cent. 

Where the evidence shows an increase In maintenance figures from 
$40,000 in 1918 before the rate controversy commenced to $92,000. or 
over 136 per cent., the actual maintenance charges must be regarded as 
too unreliable to be taken into account in fixing maintenance for the fu- 
ture, and maintenance requirements must be fixed in the light of the 
past history of the company, as affected by present conditions. 

9. Carriers <&»12(5)— Stareet railroad fare or^Knanee tield not so clearly con- 

fiscatory as to authorize injimction witliout permitting operadon for 
further period. 

Though it appefired from the report of the master and the findings of 
the. court thereon that, under an ordinance fixing the rate of street car 
fare for adults in the city of Galveston at 5 cents, the company had 
earned during the preceding year less than a fair return, to wit, 5 per 
cent, upon the fair value of Its investment, since the reference to the mas- 
ter was only for advisory purposes, and additional evidence, taken after 
the coming in of his report, showed such a large and steady increase in 
operating returns as that, if they continued, the company's earnings 
would be for the ensuing year approximately 8 per cent., held, that the 
ordinance is not so clearly confiscatory as to authorize the court to enjoin 
its enforcement without permitting its operation for a farther period. 

On Motion for Rehearing. 

10. Carriers <e»>12 (5) —Street railroad entitled to all«ywance for expense of 
grade raising in determining valuation for rate-fixing purposes. 

That portion of the former opinion denying grade raising reversed; it 
appearing on rehearing that this expense has not been reflected in any 
manner in the valuation of the property, and that the grade raising has 
added to the value of the property at least the amount of the expenditure. 

11. Carriers <&=»12(5)— In valuing street railroad plant for rate purposes, 
amount of oveitiead items arrived at by taicing percentage of appreciated 
physical property increases in same ratio. 

Though, in appreciating pre-war costs, to arrive at reproduction value 
of the plant, overhead items should not as items be Increased in value, 
yet, since the amount of them was arrived at by taking a percentage of 
the physical property, when that physical property is appreciated, the 
overheads must necessarily increase in the same ratio. 

12. Carriers <d=»12(5)^ln arriving at depredation annuity in determining 
street raUroad rates, sum of overhead items excluded is basis. 

In arriving at depreciation annuity, only those items of the plant which 
are susceptible of annual depreciation should be taken into account; 
therefore the sum of all overhead items should be excluded from the 
simi taken as the basis for these amounts. 

13. Carriers ^»12(5)— In determining street railroad rates, no increased 
allowance on maintenance account made for deferred maintenance. 

No Increased allowance on maintenance account can properly be made 
for what Is called by the company "deferred maintenance," a condition 
of excessive maintenance requirements, due to the failure of the company 
to keep its property in a proper state of maintenance. Such deferred 
maintenance must either be made good by the company out of net earn- 

^=3For other cases see same topic ft KBT-NUMBER in all Key-Numbered DUests ft Indexes 
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ings, or the property should be reraluedt with an additional dedtiction on 
account of the accrued depreciation due to this condition. 

In Equity. Suit by the Galveston Electric Company against the City 
of Galveston and others. On exceptions to report of master. Sustain- 
ed in part, and decree for defendants. 

C. R. Wharton, of Houston, Tex., Ballinger Mills, of Galveston, 
Tex., and William E. Tucker, of Boston, Mass., for complainant. 

Frank S. Anderson, City Atty., and McDonald & Wayman, all of 
Galveston, Tex., for defendants. 

HUTCHESON, District Judge. This is a rate case arising out of 
the application by complainant for an injunction to restrain the de- 
fendaiits from enforcing an ordinance fixing the street car fare for 
adults in the city of Galveston at five cents. A hearing pn the ap- 
plication for temporary injunction was had, and on that hearing the 
city's contention that there was a franchise ordinance fixing irrevoca- 
bly a five-cent fare was tentatively overruled by me, and an investi- 
gation as to the confiscatory character of the rate was entered upon. 

On the final hearing, since, as the opinion discloses, the conclusion 
was reached by me that the ordinance was not confiscatory, and since 
a similar question involved in the San Antonio rate case is now before 
the Supreme Court c^f the United States on appeal, I have not thought 
it necessary to definitely decide the point as to the irrevocable eflfect of 
fixing the rate at five cents in the franchise, -and this opinion will be 
addressed only to the exclusive rate features of this controversy. 

In this case a master was appointed in order that the testimony might 
be adduced at the convenience of the parties, and that its scope and 
meaning might be, through the arguments of parties and the conclu- 
sions of the master thereon, better grasped by me. This being the 
nature of his appointment, his findings will not be taken by me as 
binding, but only as advisory and in aid of a right conclusion. 

In view of these facts, and of the well-settled principle applicable to 
suits of this character, that a finding of a master, even though con- 
firmed by the district court, is not binding upon the Supreme Court, 
it may be unnecessary that the exceptions be specifically disposed of; 
but, since no harm can come from such a course, I shall dispose of the 
exceptions, in order that both my views may be indicated on the pre- 
cise points raised, and that, if the exceptions are of legal value to 
either party, they may have them. 

[1] It is undoubtedly true that public utilities, state and municipal 
rate-making bodies, their counsel, and the courts in hearings of this kind 
realize, in a general way, the basis upon which the adjudication pro- 
ceeds ; but it is also true that there is a marked tendency in these rate 
controversies to forget the basic principles upon which the decisions 
rest, and as the frequency and magnitude of these controversies in- 
crease, and decision piles on decision, the original foundations of the 
purely judicial decisions are sometimes lost sight of, and the whole sup- 
erstructure takes a leaning which would be avoided if the nature of 
the pillars on which it rests were kept clearly in mind. These founda- 
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tion pillars, two in number, having been hewn and shaped by the deci- 
sions of the Supreme Court, are broad and enduring, and are a suflB- 
cient basis for the whole structure of the law which has been built upon 
them. 

The first is that principle which inheres in sovereignty, "the power to 
govern men and things," in short, the police power, in the contempla- 
tion of which it was authoritatively declared in Munn v. Illinois, 94 
U. S. 125, 24 L. Ed. 7T, that, when private property is devoted to a 
public use, it is subject to public regulation, and that such regulation 
is not in itself obnoxious to the Fourteenth Amendment. 

The second are those provisions df the Fourte^th Amendment 
which guarantee the equal protection of the laws, and which inhibit 
the deprivation of property without due process of law. It was with 
reference to these provisions that the Supreme Court said, in Reagan 
V. Farmer^' Loan & Trust Co., 154 U. S. 399, 14 Sup. Ct. 1055, 38 L 
Ed. 1014: 

''The equal protection of the laws, which, by the Fourteenth Amendment, no 
state can deny to the Individual, forbids legislation, in whatever form it 
may be enacted, by which the property of one individual is, without compen- 
sation, wrested from him for the benefit of another, or of the pubUc." 

And later decisions of that tribunal, dealing specifically with mat- 
ters of rate legislation and public control, have, with clearness and 
vigor, marked the outlines of the two principles and the respect and 
authority which must be conceded to each. I think no utterance of tlie 
Supreme Court upon this view of the matter has been better expressed, 
or more rigidly adhered to, than that in the case of San Diego Land Co. 
V. National City, 174 U. S. 753, 19 Sup. Ct. 810, 43 L. Ed. 1154: 

"That it was competent for the state of California to declare that the use 
of all water appropriated for sale, rental, or distribution should be a public 
use and subject to public regulation and control, and that it could confer 
•upon the proper municipal coriwration power to fix the rates of compensation 
to be collected for the use of water supplied to any city, county or town or to 
the inhabitants thereof, is not disputed, and is not, as we think, to be doubted. 
It is equally clear that this power could not be exercised arbitrarily and 
v^thout reference to what was just and reasonable as between the puDUc 
and those who appropriated water and supplied it for general use; for the 
state cannot by any of its agencies, legislatire, executive, or judicial, with- 
hold from the owners of private property just compensation for its lise. That 
would be a deprivation of property without due process of law. ♦ ♦ • But 
it should also be remembered that the judiciary ought not to interfere with 
the collection of rates established under legislative sanction unless they are 
so plainly and palpably unreasonable as to make their enforcement equivalent 
to the taking of property for public use v^thout just compensation as under 
all the circumstances is just both to the owner and to the pubUc; that is, 
judicial interference should never occur unless the case presents, clearly and 
heyond all doubt, such a flagrant attack upon the riphts of property under the 
guise of regulations as to compel the court to say that the rates prescribed wiU 
necessarily have the effect to deny just compensation for private property 
taken for public use," (Italics mine.) 

This view has not only been reaffirmed in subsequent cases, but 
has been given direct application in the refusal of the Supreme Court 
to consider applications for injunction against municipal rates, unless 
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the rates complained of shall have had a fair and reasonable trial, the 
period taken in most cases being substantially one year. 

In Knoxville v. Water Co., 212 U. S. 8, 29 Sup. Ct. 150, 53 L. Ed. 
371, the court, in answer to the suggestion that the act of the munici- 
pality is not the act of the state, said : 

"It happens that in this particular case it is not an act of the Legislature 
tbat is attacked, but an ordinance of a municipality. Nevertheless, the func- 
ti<Mi ♦ • • is purely legislative in its character, and this is true, whether it 
is exercised directly by the Legislature itself or by some subordinate or ad- 
ministrative body, to whom the power of fixing rates in detail has been dele- 
gated. The completed act derives its authority from the Legislature and 
most be regarded as an exercdse of legislative power. There can be at this 
day no doubt, on the one hand, that the courts on constitutional grounds may 
exercise the power of refusing to enforce legislation, nor, on the other hand, 
that that power ought to be exercised only in the clearest cases. The con- 
stitutional invalidity should be manifest, and where that kivalidity rests upon 
disputed questions of fact the invalidating facts must be proved to the satis- 
faction of the court." 

In that same case (212 U. S. IS, 29 Sup. Ct. 153, 53 L. Ed. 371) 
it was said: 

**The precise subject of Inquiry was : What would be the effect of the ordi- 
nance in the future? The operations of the preceding fiscal year, or of any 
other past fiscal year, were valueless if the year was abnormal, and were 
only of significance so far as they foretold the future. * • • But evidence 
of the operations of the years succeeding to the ordinance is relevant and of 
great importance, and by a consideration of such evidence a much greater de- 
gree of certainty could be obtained." 

Again, in the case of Knoxville v. Water Co., 212 U. S. 16, 29 Sup. 
Ct 153, 53 L. Ed. 371, quoting from Ex parte Young, 209 U. S. 123, 
28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 
764: 

"No injunction ought to be granted unless In a case reasonably free from 
doubt. We think such rule is, and will be, followed by all the Judges of the 
federal courts." 

And again, in the same case, quoting from San Diego Land & Town 
Co. V. Jasper, 189 U. S. 439, 23 Sup. Ct. 571, 47 L. Ed. 892, it is said: 

** 'In a case like this we do not feel bound to re-examine and weigh all the 
evidence, although we have done so, or to proceed according to our independ- 
ent opinion as to what were proper rates. It Is enough if we cannot say that 
it was impossible for a fairminded board to come to the result which was 
reached/ It cannot be doubted that in a clear case of confiscation it is the 
right and duty of the court to annul the law. Thus • ♦ ♦ in Covington 
Turnpike CJo. ▼. Sandford, 164 U. S. 578, where the rates prescribed would 
not even pay operating expenses ; In Smyth v. Ames, 109 U. S. 466, where the 
rates prescribed left substantially nothing over operating expenses and cost 
of service; and in Ex parte Young, supra, where, on the aspect of the case 
which was before the court, it was not disputed that the rates prescribed were 
in fact confiscatory. ♦ ♦ ♦ But the case before us is not a case of this 
kind. • • • The raluntlon of the property was an estimate and is 
greatly disputed. • * * xhe conclusion of the court below rested upon 
that most unsatisfactory evidence, the testimony of expert witnesses em- 
ployed by the parties." 

In the Minnesota Rate Cases, 230 U. S. 433, 33 Sup. Ct. 754, 57 L. 
Ed. 1511/48 I.. R. A. (N. S.) 1151, Ann. Cas. 1916A, 18, it was said: 
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"Tbe rate-making power is a legislative power and necessarily implies a 
range of legislative discretion. We do not sit as a board of revision to sub- 
stitute our judgment for that of the Legislature, or of the commission law- 
fully constituted by it, as to matters within the province of either. • ♦ • 
The property of the railroad corporation has been devoted to a public use. 
There is always the obligation, springing from the nature of the business in 
which it is engaged, ♦ ♦ • that there shall not be an exorbitant charge 
for the service rendered. But the state has not seen lit to undertake the serv- 
ice Itself, and the private property embarked In it is not placed at the mercy ot 
legislative caprice. It rests secure under the constitutional protection, 
which extends not merely to the title, but to the right to receive just compen- 
sation for the service given the public. ♦ • • The general principles 
which are applicable in a case of this character have been set forth in the 
decisions: (1) The basis of calculation is the *fair value of the property* 
used for the convenience of the public. • • • Or, as it was put in San 
Diego Land & Town Co. v. National City, *what the company is entitled to 
demand in order that it may have just compensation, is a fair return upon 
the reasonable valil^ of the property at the time it is being used for the 
public' ♦ • ♦ (2) The ascertainment of that value is not controlled by 
artificial rules. It is not a matter of formulas, but there must be a reason- 
able judgment having its basis in a proper consideration of all relevant facts." 

These principles are so well established as to require no further elab- 
oration, but their application to a case in hand presents the greatest 
difficulty. If in this case the facts which go to make up value were 
undisputed, or could be determined by rule of thumb, and with abso- 
lute accuracy, there would be no difficulty in determining the rights 
of plaintiff and its remedy. But since the vexing question is the value 
of the property now being used by the public, and since there is no 
market value for that property in the ordinary sense of a free market, 
where commodities or property are passed by purchase and sale ; but 
its value for rate purposes must be determined largely by a fumbling 
process of unscrambling the elements which have gone into the plant, 
for the purpose of rescrambling them, and many features of this 
valuation are determinable only by conjecture, and upon the most 
unreliable of testimony, it is clear that upon well-established principles 
the burden rests upon the complainant, not merely to establish his case 
by a preponderance of available evidence, but to make his right to 
relief so clear and plain that there remains no doubt in tlie mind of the 
court that he is so entitled. 

The foregoing statement of the attitude of this court toward the 
question at issue ought to make it plain that a wholly different, duty 
and obligation rests upon the city council in the matter of establishing 
rates than that operative here, and it ought to be evident that the 
failure of this court to inhibit the ordinance as confiscatory is in no 
sense a judgment that in the opinion of this court the rates and prac- 
tices complained of are fair. It is merely a judgment that this court, 
starting with the assumption, which the law requires, that the city coun- 
cil has tried fairly, conscientiously, and in a wholly impartial manner 
to fix just rates, is not able to declare '*that it was impossible for a 
fair-minded board to come to the result which was reached." 

[2] Municipal bodies sEould take with the utmost seriousness and 
conscientious fairness their important and authoritative position as 
bodies of wise and disinterested administrators, and should not force 
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public utilities to apply to the courts for protection, for, as the Su- 
preme Court has said in the case of San Diego Land Co. v. National 
City, 174 U. S. 754, 19 Sup. Ct. 810, 43 L. Ed. 1154: 

"Sach a qaeetion is always an embarrassing one to a judicial tribunal, be- 
cause it is primarily for the determination of the Legislature or of some 
public agency designated by it." 

And it cannot but be a deplorable situation for any community to 
find itself in, if its legislative tribunal is so wanting in courage and 
fairness as that the rates and practices which its public utilities are al- 
lowed to use are **only those which fall just short of confiscation." 

In the year 1914, while city solicitor of the city of Houston, in a 
brief filed with the city council in a rate investigation involving the 
Houston Light & Power Company, I took occasion to say : 

*'As this matter stands before the council, it presents no case for partisan 
action, but rather for the wise, calm, and judicious exercise of a sound and 
unbiased judgment to bring about the thing desired, which is the fixing of a 
rate which will not be too high for the public to pay, but will at the same time 
not be too low for th^ public service company to receive." 

And further in the brief : 

"In Knoxville v. Knoxvllle Water C3o., 212 U. S. 18 [29 Sup. Ct. 154, 58 L. 
Ed. 371], where the city of Knoxville appealed from a decree enjoining the 
rates fixed by it, the court says : *The courts in dear cases ought not to hesi- 
tate to arrest the operation of a confiscatory law, but they ought to refrain 
from interfering in cases of any other kind. Regulation of public service 
eorporations which perform their duty under conditioDS of necessary monopo- 
ly will grow in greater and greater frequency as time goes on. It is a deli- 
eate and dangerous function, and ought to be exercised with a keen sense 'of 
justice on the part of the regulating body, and met with frank disclosures 
on the part of the company to be regulated. The courts ought not to bear the 
whole burden of saving property from confiscation, though they will not be 
found wanting where the proof is clear. The Legislature, and subordinate 
bodies to whom the legislative i>ower is delegated, ought to do their part. 
Our social system rests largely on the sanctity of private property, and that 
state or community which seeks to invade it will soon discover its mistake 
by the disasters which follow. The advantage to the consumer, which he will 
gain in the reduction in the rates charged by public service corporations, is as 
nothing compared with his share in the ruin which would be brought about 
by de^ng to private property its just reward, thus unsettling values and 
destroying confidence. On the other hand, the companies to be regulated will 
find it to their lasting interest to furnish freely the information upon which a 
just regulation can be based.' The nobility and wisdom of this language can- 
not be challenged, and both municipal bodies and public service companies owe 
it to themselves to approach the matter of rate regulation in the spirit of 
fairness, and the desire to do justice, thus suggested by the Supreme Court. 
• • * 

"It thus appears that this council acts in the capacity of fairly fixing rates, 
not as a judge passing sentence upon a culprit; not as a partisan tribunal 
levying all the tariif can bear, but as a body of wiise and disinterested admin- 
istrators, seeking at the same time to serve the interests of the citizens, the 
interest of the public, and the interests of the public servant." 

The brief concludes with this language: 

*'It is not amiss for me to say that the council occupies a somewhat different 
position from that of a court, in that the council is not required to simply 
declare its Judgment on the evidence before it, but has the right and power, 
as representing the public, and it should be its aim and {purpose not merely to 



Digitized by 



Google 



154 272 FEDERAL REPORTER 

pronounce a legal judgment as to what rate would be short of confiscatory, 
but to arrive at and agree upon a fair rate, though said rate should be con- 
siderably in excess of the lowest rates which the courts would sustain and 
allow. In other words, if the company exhibits a spirit of fairness and con- 
cession, with the Tlew of agreeing upon a fair and reasonable rate, it Is dear 
that the council is not only authorized, but should endeavor, to meet them 
in that spirit." 

To the litigants and their counsel in this and similar cases before me 
I commend these expressions, not because of the wisdom of the au- 
thor, but because they bear the sanction of the authority of the Su- 
preme Court of the United States,* adding to them the declaration that, 
if at any time it should appear to me that any order made by me in 
this or any similar case now or hereafter pending before me is being 
used by the parties to it for any other purpose and to any other extent 
than its terms express, in short, if it should appear to me that a city 
counsel, resting upon a court order, has abandoned its legislative func- 
tion, and is refusing to consider from that standpoint such proper 
adjustment of the rates as the actual experience of the utility shall 
show it entitled to, or if a utility, where the order is in its favor, is 
using such order as propaganda in an effort to unduly increase its rates, 
this court will, of its own motion, or upon application of the other 
party, amend or vacate the order so as to deprive the offending party 
of its benefits, and to that end the decrees in liiis and similar cases will 
be drawn. 

Approaching, then, the consideration of the case at bar in the light 
of these principles, and with the purpose of determining whether, ei- 
ther upon the admitted facts, or facts, if not admitted, yet clearly 
established, the exercise of sovereignty complained of in this case must 
be inhibited by this court because, in the language of Justice Harlan, 
"it appears to the court impossible for a fair-minded body to come 
to the result which was reached," I shall proceed to the disposition of 
the exceptions to the master's report, and in disposing of them shall 
make my own findings, so far as I deem them necessary to determine 
the points at issue, not only in the light of the testimony taken before 
the master, but in that furnished by the additional testimony taken by 
me upon the matter of price levels, operating cost, and operating in- 
come for the period ending December 31, 1920. 

Cost of Reproduction. 

[3] The first exception of the defendants, and the first seven ex- 
ceptions of the complainant are leveled at the master's act in appreciat- 
ing the agreed historical reproduction cost of the property by 33^^ per 
cent, in order to reach a valuation reasonably in line with present-day 
values. In the submission of the case to the master the parties agreed 
that the property ought to have cost, on the basis of prices prevail- 
ing at the time it and its various units were constructed, $1,715,825. 

The complainant contended that this value should be appreciated 
by a sufficient percentage factor to make that agreed value actually 
conform to the present-day value of the plant. The defendants con- 
tended that this agreed figure should have been taken as the basis of 
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the value for rate-making purposes of the depreciable property, less 
a reasonable and adequate deduction for accrued depreciation. In 
these positions the complainant contended for the application of the 
cost of reproduction theory; the defendants, while admitting the 
general correctness of such theory, denied its application to the case 
at bar on the ground that these were unusual times, and such appre- 
ciation as existed was abnormal and fugitive, and not a proper basis 
for rate making. 

It was substantially agreed by all the witnesses that the values and 
costs, as of the time that the master made the investigation in the 
summer of 1920, were greatly higher than those employed in the agree- 
ment, and such testimony was taken as to price trends and tendencies 
for the future bearing upon the contention, on the one hand, that the 
present conditions were reasonably normal, and, on the mother hand, 
that they were abnormal and fugitive. The estimates of excess per- 
centages over the values taken in the agreed statement ran as high as 
110 per cent. 

The position of defendants* witnesses was that the price trends were 
rapidly toward a pre-war basis; of the complainant, that those trends 
woiild settle to a present price level of about 66 per cent, above the 
basis taken for the agreed figure. It was the master^s view, under all 
the circumstances, that it ought to be determined by him that 33^4 P^r 
cent, was a normal standard for appreciating the agreed values, and 
this percentage he adopted. Though both complainant and defendants 
vigorously attack this finding, I shall confirm it, because I believe that 
it has been arrived at in the exercise of a "reasonable judgment hav- 
ing its basis in a proper consideration of all relevant facts." 

A brief review of the authorities upon this much-mooted question 
of cost of reproduction will, I think, show that the court is not jus- 
tified in disturbing the master's finding in this particular. There can 
be no doubt that the criterion is the present value of the plant There 
can be equally no doubt, on the other hand, that the Legislature cannot, 
in periods of acute depression, reduce rates on the theory that a valua- 
tion of the plant has been fixed thereby, and, on the other hand, that it 
cannot be compelled to raise rates in periods of enormous and tem- 
porary inflation, on the theory that the value of the plant for rate- 
making purposes, has been thereby increased. 

In San Diego Town Co. v. National City, 174 U. S. 757, 19 Sup. 
Ct. 811, 43 L. Ed. 1154, the court said: 

"The baslis of calculation suggested by the appellant is, however, defectiLye 
in not requiring the real value of the property * * * to be taken into 
consideration. What the company is entitled to demand, in order that it may 
have just compen.sation, is a fair return upon the reasonable value of the prop- 
erty at the time it is being used for the public. The property may have cost 
more than it ought to have cost, and its outstanding bonds for money borrowed 
and which went into the plant may be in excess of .the real value of the 
property." 

In the Minnesota Rate Cases, 230 U. S. 450, 33 Sup. Ct. 761, 57 L. 
Ed. 1511, 48 L. R. A. (N. S.) 1151, Ann. Cas. 1916A, 18, where the 
cost of reproduction method was applied by the master, so as to allow 
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the railroads an immense increase over cost, the court declined to fol- 
low the master, and said: 

"These are the results of the endeavor to apply the cost of reproduction 
method in determining the value of the right of way." 

And on page 452 of 230 U. S., on page 761 of 33 Sup. Ct. 729 (57 
L. Ed. 1511, 48 L. R. A. [N. S.] 1151, Ann. Cas. 1916A, 18): 

"The cost of reproduction method is of service in ascertaining the present 
value of the plant, when it is reasonably applied and when the cost of repro- 
ducing the property may be ascertained with a proper degree of certahity. 
But it does not Justify the acceptance of results which depend upon mere con- 
jecture. It is fundamental that the judicial power to declare legislative ac- 
tion invalid upon constitutional grounds is to be exercised only in clear 
cases. The constitutional invalidity must be manifest, and, if it rests upon 
disputed questions of fact, the invalidating facts must be proved. And this i» 
true of asserted value as of other facts." 

In Lincoln Gas Co. v. Lincoln, 250 U. S. 268, 39 Sup. Ct. 458, 63 
L. Ed. 968, a cause argued on October 5, 1917, and decided June 2, 
1919, the court said that the complainant should be authorized to make 
another application to the court for relief — 

"if it can show, as a result of its practical test of the ♦ • • rate since 
May 1, 1915, or upon evidence respecting values, costs of operation, and the 
current rates of return upon capital as they stand at the time of bringingr 
suit and are likely to continue thereafter, that the rate ordinance i8 confisca- 
torp in its effect under the new conditions. It is a matter of common knowl- 
edge that, owing principally to the World War, the costs of labor and sup- 
plies of every kind have greatly advanced since the ordinance was adopted, 
and largely since this cause was last heard in the court below. And it is 
equally well known that annual returns upon capital and enterprise the 
world over have materially increaiied, so that what would have been a proper 
rate of return for capital invested • ♦ ♦ a few years ago furnishes no- 
safe criterion for the present, or for the future.** (Italics mine.) 

Judge Learned Hand, in Consolidated Gas Co. v. Newton (D. C.) 
267 Fed. 231, announced the principle correctly in this language: 

"It must, of course, appear that the variation in prices is not transitory. 
• • • But, once it appears that the new price levels are not transitory, it 
is no answer to the company's complaint to say that at some future time 
prices may faU.*' 

It was the view of the master, and I adopt it, that the prices ob- 
taining at the time of the valuation were transitory, or, to use the 
language of the Supreme Court in the Lincoln Case, it was his view 
that they were not "likely to continue thereafter." It was his view» 
and I concur with him, that a price level of about one-third above the 
agreed cost submitted to him could reasonably be assumed to have suffi- 
cient permanency to base a finding on. 

The Supreme Court has, in 1919, stated that it was a matter of 
common knowledge that costs of labor and supplies of every kind have 
greatly advanced. I. think it is equally a matter of common knowledge 
that all of these costs are on the decline, and just as in the last half of 
1919 and the first half of 1920 the phenomenon of higher and yet 
higher prices was of worldwide scope and universal experience, now 
the phenomenon of lowering and ever-lowering prices is equally mani- 
fest. 
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In the hearing before me supplementary to that before the master, 
the evidence as to price trends was marked. Indices on commodity 
prices furnished by the Bureau of Labor Statistics showed a de- 
cline from September, 1920, which were the figures obtainable when 
the master made his report, from 250 to 189 on all commodities, with 
an accelerating drop for each ensuing month, and the testimony sus- 
tained this view. Since that time, the current financial news of the 
world, which I think is a matter which this court can take judicial 
knowledge of, as shown in standard financial publications, is to the 
eflFect that the process of deflation has not been completed ; that there 
are still many channels in which the price reductions recorded are 
inadequate to meet the requirements for a return to stable conditions ; 
that these reductions are not only coming in materials, but necessarily 
in the labor which enters into their production, increased'and hasten- 
ed by the great increase in unemployment, the shutting down of plants, 
and the resumption of such as do resume on wage reductions. 

According to the Bankers' Commodity Price Index, the average 
price of all commodities was on the 1st of January, 1920, 439.30 
compared with 358.77 on August 1, 1914, or an increase of approxi- 
mately only 33^ per cent. Nothing, however, in any of these views, 
leads me to believe that a permanently lower price level may reason- 
ably be reached for some time to come than the one taken by the 
master of 33^/^ per cent., and his finding on this point will therefore be 
adopted by me without change. 

It follows, therefore, that the first exception of the defendants, and 
exceptions 1 to 7 of complainant, inclusive, will be overruled. 

Brokerage. 

[4] The second exception of the defendants is leveled at the al- 
lowance by the master of $67,078 for brokerage. This exception I 
sustain. I cannot see that this item stands on any different footing 
than an interest charge for obtaining money, and it has for a long time 
been recognized that the interest which complainants pay upon their 
bonds, or for the securing of money, has no part in a rate controversy. 
The value of the property in these cases is determined by its cost, 
either actual or reproduction, and this cost cannot truly be said to be 
increased or diminished by the rate of interest paid; but such in- 
'terest charges as are paid must be taken care of annually, and not 
capitalized on for a permanent earning basis. As to this particular 
plant, under the facts I hold that its brokerage, if it paid any, has or 
should have been amortized long ago, for, as the Supreme Court 
said, in the Knoxville Water Company Case, speaking of the effort on 
the part of the company to obtain a higher valuation on account of 
the depreciated property through failure to make replacements : 

"Iff however, a company fails to perform this plain duty, and to ezact suffi- 
cient returns to keep the investment unimpaired, whether this is the result ot 
unwarranted dividends npon overissues of securities, or of omission to exact 
proper prices for the output, the fault is its own. When, therefore, a public 
vegQiation of its prices comes under question, the true value of the property 
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then employed for the purpose of earning a return cannot be enhanced by a 
consideration of the errors in management which have been committed in 
the past." 

If it is sought to include brokerage on the ground that this is merely 
an assumed brokerage, upon the theory that in the reproduction it 
would be necessary to pay the brokerage, the answer to that conten- 
tion would be twofold : 

(1) There is no basis for such an assumption here, in view of the 
actual facts in this case, as to the method by which this plant was 
created through a long period of time, by accretions. 

(2) If in any case brokerage is allowable, I incline to the method 
suggested by the defendants of amortizing it through the period in 
which the franchise has to run, rather than setting it up as a per- 
manent addition to the capital, making a return on it of 8 per cent, per 
annum a perpetual charge against the public. 

Grade Raising. 

[5] The third exception of the defendants to the master's allow- 
ance of $136,000 expended by the company in grade raising, as a part 
of the general grade raising of the city of Galveston necessitated by 
the tropical storm, I sustain. On the oral argument of this case, not 
correctly apprehending the nature of this allowance, and thinking it 
occupied the same position of a fill or ordinary embankment, it was 
my impression that the master was correct. On reflection, I am cer- 
tain that it should be disallowed, nor do I think the reasons against it 
can be better stated than in the language of the complainant in the 
argument for it : 

"If the Galveston Electric Company and Its predecessors were to continue 
to give street car service, it was absolutely essential that the grade of their 
tracks should be raised to correspond with the general grade-raising project. 
The expenditure was therefore a necessary one, in order to place the property 
of the street railway company in such a condition as to continue to serve 
the public. As a matter of fact, it seems clear that the properties of the com- 
pany were actually increased in value by the amount of the expenditure, be- 
cause 01 the fact that the company has thereby, in large measure, removed a 
source of recurring danger to its property, and has thereby put itself in bet- 
ter position to serve the public." 

These contentions are undoubtedly true just as made, but it fol- , 
lows therefrom, not that this item should be allowed, but that it should 
be disallowed: 

(1) Because, if this expense had not been incurred, and the plant of 
the company were valued with the tracks and properties below the 
grade, they would have to be valued much less than is now the case, so 
that in an absolute sense it is true, as stated by counsel, that the prop- 
erties of the company have been actually increased in value by the 
amount of the expenditure. This being the case, and due allowance 
having been made for it in the valuation, to allow it again Would be 
unjust and excessive, as a double valuation. 

In addition to this reason, it is defeated by two other considerations. 
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The first is, the property having been valued on the reproduction basis, 
no allowance should be made for grade raising, in view of the fact 
that, since the entire city of Galveston, where the tracks run, has 
been raised, the reproduction of the plant would not be attended with' 
this cost; and second, if it be treated as a loss, and if the cost ex- 
pended on it has not in fact gone into and been allowed in the val- 
uation of the plant, this loss is in reality a storm loss, which the public 
cannot be required to pay earnings on, any more than it could be re- 
quired to pay on the valuation of the buildings destroyed by the storm, 
or cars or personal property wrecked or swept away. 

The sustaining of this exceptibn requires the disallowance, not 
only of $136,000, but of $6,000 engineer's cost involved in the grade- 
raising project. The result, therefore, of sustaining the third excep- 
tion, will be that I strike out from the master's estimate of valuation 
a total of $1435000. 

This disposition of the matter, of course, requires the overruling 
of complainant's exception No. 8, which is now done. 

Depreciation. 

The fourth exception of defendants, having to'do with depredation, 
I overrule. I am of the* opinion that the actual depreciation testified 
to by the engineer, Gillette, whose testimony 'and bearing on the 
stand has evidently impressed the master, as it impressed the court, 
most favorably, presents the matter fairly and reasonably, and I shall 
allow depreciation in the sum which the master took. 

Going Concern (Development Cost). 

[8, 7] I sustain the fifth exception of the defendants, addressed to 
the action of the master in allowing for development Cost of going 
concern value $530,000. I think it clear that in this particular the 
master erroneously followed the practice adopted by some state Pub- 
lic Utility Commissions. 

It might well be that a rate-makipg body would be justified in add- 
ing something of value to the plant as ascertained to compensate it for 
lean years, and it might also be that in reviewing the action of such 
body a court or master might set up such a basis of valuation for it- 
self, as, for instance, a "bare-bones" or junk valuation, as that to 
fairly determine the issue some addition would have to be made on 
this score. In view of the valuation used by the master in this case, 
of historical reproduction cost, with an appreciation added for the 
present-day valuations, with all overheads (see table below) properly 
added and allowed for, taking the city of Galveston as it is, with a 
street car service already fully developed, and a public demanding 
street car service, and certain to take advantage of it, an allowance for 
going concern in this case, in addition to the allowances already made, 
as a basis for enjoining the exercise of a legislative prerogative must 
be discarded. 
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Tal^e of Overheads. 

Engineering and supervision .$ 60,000 

Law expense 7,029 

Interest during construction 44,179 

Injuries and damages during construction 11,492 

Taxes during construction 7383 

Organization and business management 73^1 

$203,344 

It is very evident that the parties, in making their agreement on 
value, and the master, in valuing the plant, valued it as a plant in 
use, and not in any sense as junk, or a dead and idle property. The 
agreement between the parties showed plainly that they had included 
everything in the valuation of the property except the franchise value, 
going-concern value in the sense of development cost, bond discount, 
and brokerage, and it is evident that the master, in making his allow- 
ance for this item, made it, not for the purpose of making a distinc- 
tion between junk and live value, but in order to add to his valuation 
an allowance for development cost somewhat analogous to the pro- 
cedure earlier adopted by the Wisconsin Public UtiUties Commission. 

In any case, where a plant is fully valued upon the cost of repro- 
duction basis, the allowance of any element for development cost can- 
not, in a ju^cial proceeding, be reasonably sustained for the reason 
that such a utility is entitled to a reasonable rate of return upon its 
plant from the day it goes into operation, and the court does not take 
into consideration at all that there may be lean years before the fat 
ones. Therefore a court in a rate case has nothing to do with any in- 
crement to the actual value of the plant acquired by the successful 
operation of it, nor in a case of valuation, where the cost of the plant 
and its historical development is determined, does the court add any- 
thing to its capitalization for rate-making purposes for its unsuccess- 
ful years, nor deduct anything for its successful ones. 

This view has full support in the Minnesota Rate Cases, 230 U. 
S., where the court on page 454, 33 Sup. Ct. on page 762 (57 L. Ed. 
1511, 48 L. R. A. [N. S.] 1151, Ann. Cas. 1916A, 18), says: 

''It is clear that in ascertaining the present valne we are not limited to the 
consideration of the amount o£ the actual investment. If that has been reck- 
less or improvident, losses may be sustained which the community does not 
underwrite. As the company may not be protected In its actual Investment, if 
the value of its proi)erty be plainly less, so the making of a just return for 
the use of the property involves the recognition of Its filr value if it be more 
than its cost. The property Is held in private ownership and it is that proper^ 
ty, and not the original cost of it. of which the owner may not be de- 
prived without due process of law. But still it is property employed In a 
public calling, subject to governmental regulation and while under the guise 
of such regulation it may not be confiscated, it Is equally true that there la 
attached to its use the condition that charges to the public shall not be un- 
reasonable. And where the inquiry is as to the fair value of the property, In 
oraer to determine the reasonableness of the return allowed by the rate-mak- 
ing power, it is not admissible to attribute to the property owned fty the car* 
rier a speculative increment of value, over the amount invested in it and J^e- 
yond the value of mrnilar property ofcned by others, solely by reason of ths 
fact that it is used in the public service. That would be to disregard the eS' 
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$ential eonditiona of the piiMIc u$e, and to nntke the public «ae deaiructiife of 
the public riffht** (Italics mine.) 

And again on page 458 of 230 U. S., on page 764 of 33 Sup. Ct. (57 
h. Ed. 1511, 48 L. R. A. [N. S.] 1151, Ann. Cas. 1916A, 18), it is 
said: 

"It mQgt be remembered that we are concerned witb a charge of confisca- 
tion of property by the denial of a fair return for its use ; and to determine 
the truth of the charge there is sought to be ascertained the present value of 
the property. The realization of the bene/itB of property must always depend 
in large degree on the ability and sagacity of th/Ose toho employ it, but tite 
appraisement is of an instrument of public service, as property , and not of 
the skill of the users:' (Italics mine.) 

I have already in this opinion quoted from 212 U. S. the proposition 
that the present valuation cannot he enhanced by errors of losses in 
the past. I think it clear, therefore, that if the court, as a basis for 
inhibiting legislative action, should add to the property a purely spec- 
ulative increment of going concern upon the view that the public, by 
using the property, has increased its value. It would be doing what 
the Supreme Court has forbidden; that is, it would disregard the es- 
sential conditions of the public use, and "make the public use destruc- 
tive of the public right." In short, when "going concern" is stripped 
of its involvement and obscurity, its attractive names and titles, it 
presents itself on the one hand where the past record of the utility has 
been profitable, as nothing more than good will, which the courts have 
always refused to allow, and, on the other hand, where the past rec- 
ord has been unprofitable, as nothing more than an effort to capitalize 
errors and misfortunes, as to the impropriety of which the decisions 
of the Supreme Court are equally clear. 

The confusion which has resulted in this matter is that which 
springs from the failure to distinguish the essential principle involved 
in these rate controversies, tHat a utility is entitled to earn on its 
property a fair r^um, and that the rate can neither be increased, on 
the one hand, by the fact that the company has enjoyed a profitable 
business, nor decreased, on the other hand, by the fact that its business 
has been unprofitable, either because of the lack of support of the 
utility by the people of the community, or of any other untoward 
features which would gravely affect the company, if its property were 
valued for the purpose of bargain and sale. 

I think this is best illustrated in the case of Denver v. Denver Union 
Water Co., 246 U. S. 191, 38 Sup. Ct. 278, 62 L. Ed. 649, where it 
was sought to diminish the return to which the company was entitled 
by the fact that it was operating without a franchise. The majority 
of the Supreme Court denied this contention, saying on page 190 oJE 
246 U. S., on page 282 of 38 Sup. Ct. (62 L. Ed. 649) : 

"There can be no question of the company's right to adequate compensa- 
tion for the use of its property employed, and necessarily employed, in the 
public aenrioe, nor can it be doubted that the property must be valued as prop- 
erty in use. It involves a practical contradiction of terms to say that prop- 
erty useful and actually used in a public service is not to be estimated as 
having the value of property in use, but is to be reckoned with on the basis 
of its *junk value.' Nor is the question of value for present purposes greatly 
272 F.— 11 
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aflfected, If at all, by the fact that there is neither right nor obligation to 
con tin ae the use perpetually, or for any long period that may be defined in 
advance. The reason is not obscure. The cost and detriment to a property 
owner attributable to the use of his property by the public, and the value of 
the service rendered by the property to the public, are measured day by day, 
month by month, year by year, and are little influenced by the question how 
long the service is to continue. The cost of the service includes the use of 
the plant, but, ordinarily, not its destruction, except through the slow pro- 
cesses of wear and tear and obsolescence, for which graduated depreciation 
allowances are made. The whole calculation is a matter of income, not 
capital, accounting; and the cost and value of the use of a given property 
for a stated period is the same whether the use is to be continued after the ex- 
piration of the period or not." 

In sliort, the real question here is the value of the plant in operation, 
and this value should be the same for rate-making purposes, whether 
its past history has been successful or unsuccessful. I have therefore 
sustained the exception to this feature of the master's report, and have 
myself valued the property, as I think, in the light of the evidence, it 
should be valued, as a complete and going concern, useful and ready 
to serve the public, with its organization perfected and in shape, and 
its public ready and waiting to be served. 

Rate of Annual Depreciation. 

The sixth exception of the defendants challenges the master's de- 
preciation allowance. This I sustain, for, though I approve the rate 
adopted by the master, the application of that rate to the value found 
by me will necessarily produce a different sum for depreciation al- 
lowance. 

Income Tax. 

* [B] The seventh exception of the defendants goes to the allowance 
of income tax, and neither counsel have cited me to any decision by 
the Supreme Court on this point, and outside of the opinion of Judge 
Hand, in 267 Ted., supra, I have found no court expression on the 
subject. 

It is therefore, as far as this court is concerned, an open matter, 
and I am of the opinion that no reasonable theory permits its allow- 
ance. Doctrinaires and writers upon tax subjects all agree that the 
income tax is designed to bear directly upon the subject in such a 
way as that its incidence cannot be shifted to others. In view of the 
steadily rising complaint against these taxes as in part responsible for 
higher costs, because their incidence is shifted to the general public, 
I would be rash, where not compelled to, to undertake to decide 
whether in practice the theory of the doctrinaire works out; but I 
think it cannot be doubted that it was the purpose of the states in 
adopting the amendment to the Constitution, and of Congress in 
imposing the tax, that the tax should operate directly as a charge 
against ascertained earnings, and not in any sense to be a direct tax on 
property, and it was anticipated and supposed that persons subject 
to it should have their earnings diminished to the extent of this tax. 
Counsel on page 47 of tlieir brief say : 
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**It muiSt be borne in mind In this connection, that the Galveston Electric 
Company is a public service corporation, and that the Constitution guarantees 
it a fair return upon the value of its property." 

This statement is wholly erroneous, and must have been made with- 
out thought. The Constitution makes no guarantee to the complainant, 
except to protect against legislation which would deprive the com- 
pany of the right to charge rates adequate to produce a fair rate of 
return. If counsel's major premise that the Constitution guarantees 
a fixed net for return were correct, his conclusion is right, but that 
this proposition is unsound is manifest. Certainly the Constitution 
does no more than to say to the complainant that the Legislature can- 
not force it to operate at such rates as will depriv^e it of a return 
similar to that enjoyed generally by enterprises in that community. 
The basis of the rate of return is arrived at by analogy to earnings of 
other enterprises in the community, all of which on their 8 per cent, 
return pay income tax. It certainly cannot be that the courts, in de- 
claring that the right to a fair return could not be abridged, intended 
to create a more favored class out of public utility concerns, so as to 
allow them to receive their 8 per cent, free of income tax, while all 
other persons in the vicinity who receive the same per cent, have to 
pay it. 

The tenth and last exception of complainant I must necessarily over- 
rule, in view of my action on the preceding exceptions. 

Result of Rulings on Exceptions. 

[8] The revision of the figures of the master, in the light of the 
rulings upon the exceptions, produces the following result, which 
will be taken by me as correct for the decision of this case : 

From the agreed historical reproduction cost of the property ac- 
tually in service of $1,715,825, taken by tlie master, since I have dis- 
allowed both the items of grade raising and brokerage, deducting 
$142,281 for grade raising, including engineer's cost in connection 
with it, and allowing nothing for brokerage, I take as the base value 
of the property $1,573,544. 

To the base value the master added 33 1/^ per cent, of the depreciable 
itemsy and in this I have sustained him. Since, however, I also sus- 
tained complainant's exception to the master's failure to appreciate the 
overhead items which enter into the total cost, I determine the amount 
of appreciation by deducting only $282,00(5 for the items of working 
cost, real estate, and additions to the property since January 1, 191:), 
thus reaching for my figure, for the value of the depreciable items on 
the basis of historical reproduction cost, $1,291,325. 

Appreciating these items, as the master did, by 33V& per cent., of 
$240,441, I reach a total of the present-day value of depreciable items 
of $1,721,766. Now, restoring to my total the items aggregating 
$282,000, a figure is reached by me for the undepreciated value of the 
plant of $2,013,985, a figure very close to that adopted by the master 
of $2,167,805. 
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Deducting from this figure the accrued depreciation use3 by the 
master of $520,000, and declining, as I have, to add anything for go- 
ing concern value, I reach as the value of the plant of complainant, 
now in the service of the public, the figure of $1,493,985, in lieu of 
which, since these figures are at best estimates, and even figures are 
easier to deal with, I take the figure of $1,500,000 as that value of com- 
plainant's plant for rate-making purposes which, in my opinion, the 
evidence satisfactorily sustains. This value assumed, and the other 
factors in the rate problem being practically undisputed, tlie following, 
set up on the record taken before the master, results: 

Operating income $548,477 

Operating expenses aUowed by the master, less maintenance $314,073 

Maintenance (master's figure) 80,322 

D<?preciation allowed, 4 per cent, on $1,300,000 52,000 

Taxes excluding income taxes 29,000 

$475,395 

Deducting this sum from the operating income will leave a net 
return of $73,082, a return on the assumed value of $1,500,000 of 
approximately 5 per cent., which return is undoubtedly less than the 
law regards as fair, and requires, nothing else appearing, that the 
ordinance be enjoined. 

It remains to inquire whether the operating expenses and mainte- 
nance allowed by the master were not excessive, and whether the 
additional evidence adduced before me, covering the period from July 
1 to December 31, requires a different conclusion. 

I find nothing in the additional evidence as to price trends .and 
changes to cause a change in the figures taken by me for the value of 
the plant. On the contrary, the additional evidence but confirms my 
original view that the master, "in the exercise of a reasonable judg- 
ment, having its basis in a consideration of all the relevant facts," 
correctly arrived at his physical plant value, so that the factors in the 
problem of (1) depreciation reserve, and (2) rate of return, to which 
the plant is entitled, will be constant. 

However, turning to the matter of operating return or revenue 
produced by the ordinance complained of, in the light of the additional 
evidence, I find that for the last six months since June 30, 1920, the 
property has been producing revenue at the rate of $618,000 per an- 
num, as against the return of $548,477 which the master took as the 
basis of his report, and it at once becomes evident that, unless prop- 
erly chargeable operating costs and maintenance have increased like- 
wise, or the operating return for the six months ending December 30, 
1921, are no fair criterion for the future, the earnings will be ade- 
te to save the ordinance from the confiscation charge leveled against 
for, deducting the ascertained total of expenses, including the de- 
:iation allowance, to wit, $475,595, used from the above, the es- 
ated operating total for the fiscal year ending June 30, 1921, we 
e a net revenue of $142,405, or approximately 9^/^ per cent, of the 
lation. 

'hat this increase is not sporadic is evidenced by the fact that the 
perty has been showing a steady increase in earnings; the 12 
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months ending December 30, 1920, showing a return of $581,418.33, 
as against $519,034.45 for the previous calendar year. 

Turning first to the matter of operating expenses and maintenance 
set up by the company ior the six months period ending December 
31, 1920, we find a claimed six months operatii^ expense of $205,- 
971, which, after deducting $29,500 for valuation expense, will pro- 
duce on the same basis annually, a total oi operating expenses and 
maintenance of $334,000, or an excess of $40,000 over the figures 
used by the master and taken by me in arriving at the assumed net 
return of $142,405 for the year ending June 30, 1921. 

It will be noted that this assumes a maintenance charge of $12,000 
in excess of the allowance by the master, and an operating charge of 
$28,000 in excess, notwithstanding the fact that as shown by the figures 
furnished by the company the largest labor and material increases 
occurred with them in 1918, and notwithstanding the further fact 
that index figures for 1918, when the maintenance charge was only 
$40,000, show an average of 196; for 1919, an average of 212; for 
1920, an average of 24§; and for December, 1920, an index figure 
of 189. In other words, while the maintenance for 1918 was $40,000, 
in which year, as stated by counsel for complainant and shown by 
the commodity indices, the rate of increase in the prices of material 
and labor was most rapid, and the maintenance for that part of 1919, 
before the rate litigation commenced, was $64,000, the maintenance 
for that portion 6i 1919 during which this rate controversy was at 
issue increased 100 per cent., with an increase in index figures of only 
16 points, or less than 10 per cent., and the increase for 1920 was 136 
per cent., with an increase over 1918 index costs of only 25 per cent. 

It is plain, therefore, that the explanation of this increased main- 
tenance upon the theory of increase over 1918 labor and material 
cost will not do, and the explanation for the continuing increase, in 
excess of the reasonable addition caused by increase in prices must 
be found in the fact that during the period of this enormous mainte- 
nance the investigation has been underway. 

This is emphasized and made more certain by the fact that operat- 
ing costs, once spent, are spent, and cannot go into the building and 
strengthening of the property, for though they have been subject to 
exactly the same increases, and in fact, perhaps, to larger increases 
than maintenance, since maintenance includes both material and lar 
bor, they have not increased in anything like the same ratio. I am 
therefore, in my opinion, not niggardly, but overliberal in allowing to 
the company for annual maintenance the sum of $70,000, a sum 75 
per cent, in excess of its normal or average of $43,000 for the past 
12 years from 1907 to 1918, inclusive, and more than 5 per cent, of 
the depreciable value of its property. 

As to the operating costs, I think it clear that they are also excessive 
as a guide to the future, though, as I have stated above, nothing like 
as much so as was the case with maintenance. I shall not undertake 
to fix a definite figure for this operating cost, but find it sufficient for 
the purposes of this case, to note my view that no such increased ex- 
penses as here estimated will properly occur for the fiscal year ending 
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June 30, 1921, and that there is nothing in the operating and main- 
tenance expense of the company to produce the view that, in the light 
of the actual earnings of the company, this case is so free from doubt 
as to authorize judicial interference with a legislative act. 

I am not unmindful of the suggestion of counsel for complainant, 
supported by the statement of earnings, that the last six months of the 
year is ordinarily a larger earning period than the first six months, 
and that a better criterion for test purposes is the experience of a 
whole year rather than a half year. 

To this suggestion it is sufficient to reply that, while this is true of 
operating returns, it is also true of operating expenses, and that, while 
I concur with complainant in the view that a part of the increased 
earnings for the six months period ending December 30 is due to 
the nature of the period under observation, it is undoubtedly true, as 
shown by the statements submitted by the company, that a larger part 
of this increase is caused by general, not seasonal increased earning 
power of the company. For, while it is true that the last six mcHiths of 
1917 produced a greater revenue than the first six months of that 
same year, it is also true that the first six months of 1918 produced 
more than the last six months of 1917, that the first six months of 
1919 produced more than the last six months of 1918, and that the 
first six months of 1920 produced within $5,000 as much as the last 
six months of 1919, so that while it is reasonably certain that the last 
six months will produce more than the first six months of the same 
year, it is as certain that the first six months of the year following will 
maintain the standard set by the last six months of the year preceding, 
and perhaps do somewhat better. This, together with the fact that the 
operating ratio, which has shown an abnormal increase through the 
years 1917, 1918, 1919, and 1920, will undoubtedly better itself in the 
coming year, not only through a slacking up in the rise of labor and 
material costs, but- through the greater efficiency of labor, becoming 
increasingly evident in all lines, will mo;-e than counterbalance any 
error in allowing too large an influence to the six months experience 
ending December 30, 1920. 

With this view it is not necessary for me to state whether the ordi- 
nance will, in my opinion, produce exactly 8 per cent., or a little more 
or a little short of it. It is enough to say that on the whole case I am 
not satisfied that the ordinance produces a return so plainly inadequate 
as to justify this court in interfering with the action of the munici- 
pality in the exercise of its rate-making function, and that the injunc- 
tion prayed for will be denied upon a decree so drawn as to permit the 
complainant to again apply as it may be advised, should the actual ex- 
perience of the future prove the prophecy false, and the municipality 
be derelict in extending the relief which, under the facts, it ought to 
grant. 

On Motion for Rehearing. 

Complainants have filed a petition for rehearing, seeking to secure 
a reversal of certain of the positions taken by the court in the former 
opinion. The matters stressed in the motion are the court's treatment 
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of the items of grade raising, brokerage, depreciation, going concern 
value, operating expenses, and maintenance. On these points coun-' 
sel for the complainant and the city have filed interesting and able 
briefs. 

I have concluded that the motion is well taken on the matter of 
grade raising, and that that item should be allowed. 

As to brokerage and going concern value, I adhere to my former 
ruling, and as to annual depreciation I find, after consulting the 
briefs of both parties, that I erred in the treatment of it in the main 
opinion, but that the error was as much against the city as against 
complainant. 

Grade Raising. 

[10] In the original opinion in this case I stated: 

"On the oral argument of this case, not correctly apprehending the natnre ot 
this allowance, and thinking it occupied the position of a fill or ordinary em- 
bankment. It was my Impression that the master was correct." 

I have returned to the opinion which I entertained on the oral argu- 
ment, and will allow this item ; it having been made to conclusively ap- 
pear to me that this expense has nowhere been allowed here, nor does 
it appear in any other place in the valuation of the company's property. 

I am also clearly of the opinion that there is nothing in the repro- 
duction theory which, properly applied, requires the disallowance, nor 
is this in any true sense a case of property lost, demolished, or de-* 
stroyed by storm. 

There will therefore be added to the valuation of the property $142,- 
000 heretofore deducted by me on this score. 

Going Concern. 

[11] Nothing in the briefs or arguments of the parties has caused 
me in any manner to change by opinion on this point ; but, while a 
re-reading of my opinion on this feature leaves me in no doubt or un-. 
certainty as to what was meant thereby, it is evident from the brief 
of complainant that the views of the court on this score have been 
misapprehended, since complainant treats the action of the court as 
a refusal to allow anything for going value. A few words on this 
score, in the light of the agreement of the engineers of the parties, 
may serve to make clear what the court intended to hold. 

On October 11, 1920, the two engineers representing the litigants 
made an agreement in which they stated: 

•The estimated undepreciated cost of reproduction of the railway property 
of said company on the historical hasls, exclusive of franchise value, going 
concern value (development cost), bond discount, and brokerage fee, is 
$1,720,000 as of June 30, 1920. This estimate is made as nearly as possible 
on the basis of the prices which were in effect at the time of construction of 
the component elements of the property, except for lands and right of way, 
which are estimated at their present value. 

"The above-stated estimate of $1,720,000 includes a total of $202,000 of 
overhead charges to cover the following items: Engineering and superin- 
tendence, law expenses, interest during construction, injuries and damages 
due to construction work, general expense and organization costs, but exclu- 
sive of bond discount and brokerage fee." 
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The master, in his disposition of the matter, headed his allowance 
"Development Cost." The court in the former opinion did not hold 
that the plant should not be valued differently because of its being 
a going concern, but, on the contrary, declared that there should be 
an allowance made for that fact. What the court did refuse to allow 
was the addition made to the plant's value by the master on the score 
of "development cost" ; it being apparent from their stipulation that 
the engineers of the parties, in fixing the value which they did fix, had 
valued the plant as an operating, going entity, and had merely exclud- 
ed from it that kind of going concern value which was expressed by 
the terms which tliey placed in parenthesis for definition, ''develop- 
ment cost." 

Depreciation. 

[12] In this matter it is plain, from the briefs of both sides, that 
the court has fallen into errors, both mathematical and otherwise, the 
first of which was in the failure, through oversight, to add to the de- 
preciable items the $131,000 of depreciable property which have been 
added to the system since 1914. This amount should, of course, have 
been added to the total of the depreciables for the purpose of arriv- 
ing at the annual amount. 

In addition to this oversight, the court has erred in figuring the over- 
. heads into the amount on which the annual rate of depreciation should 
be allowed. The master, in appreciating the historical reproduction 
cost by 33% per cent., declined to allow any appreciation upon the over- 
head items other than engineering cost. This action was excepted to by 
complainants, and not only was this exception by the court sustained, 
but when the value of the depreciables was set up, for the purpose of 
arriving at the proper amount as depreciable annuity, the sum of the 
overheads was added in. 

• In its reply brief to the petition for rehearing the city vigorously 
attacks the action of the court as erroneous in both these particulars, 
and I have reached the conclusion that its position in part is well taken. 
I still adhere to the original views expressed, that in appreciating the 
property the amount of the overhead items should also be appreciated ; 
but I think it entirely clear that the sum of the overheads should not 
appear at all in the depreciable property on which an annuity rate is 
figured. That the paradox involved in this statement is apparent, and 
not real, will, I think, appear upon the slightest reflection. 

The record shows that the overheads, such as interest during con- 
struction, engineering, law expenses, etc., were arrived at by the 
parties by taking a certain percentage upon the estimated cost of the 
physical properties. It must necessarily follow, then, that, if the phys- 
ical properties entering into the cost of the property are appreciated, 
the overhead items will be correspondingly increased, as the. neces- 
sary result of applying the same percentage figures to the increased 
amount of money involved. Or, putting it otherwise, for the purpose 
of this calculation, the synthetic process is employed, and the overheads 
are not treated as distinct items, but as parts of a complete whole, and 
while I do not find that the items of overhead, such as interest during 
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coDStniction, have appreciated in cost, or that, viewed as items apart 
fnan the physical property, there should be any appreciation applied 
to them, I do find that, when the base which is used to find the 
amount of these items by the application of percentage is increased, 
the sum of these items must necessarily itself increase. 

On the other hand, when the matter of establishing the depreciation 
annuity is considered, the analytic process is employed, and the sum 
total of the value of the plant is resolved into its constituent items, so 
as to select those items making up the whole which are susceptible 
to depreciation. Under the influence of this process it is clear that 
the overhead items must be discarded in arriving at the annual depreci- 
ation allowance. 

That this disposition is sound as to such items as interest during 
construction, organization expense, law expense, etc., admits of no 
doubt, because under no kind of theory could they be supposed to 
be subject to depreciation, and what doubt might arise with reference 
to the propriety of including engineering charges in these figures i» 
at once dissipated when it is considered that the property will not be 
constructed again as an entirety, but is to be kept up by annual renew- 
als from time to time made, so that engineering, and other such over- 
heads caused by the assembling of the plant, will not have to be pro • 
vided against, because they will not be again incurred. 

In short, while, if the object of the depreciation annuity were to 
provide a fund sufficient at the end of a period of years to replace the 
plant as an entirety, the percentage ought to be figured on the entire 
cost of the plant, including the overheads necessarily incurred in as- 
sembling it, since the object is otherwise, and merely contemplates the 
provision of a fund out of which annual renewals and replacements 
can be made, none of these items ought to be considered in arriving 3t 
the annuity rate, for the same organization which runs the plant, the 
expense of which is provided for in the annual operating expenses, 
looks after, provides for, and takes care of the renewals. 

The result of these views requires the complete rejection by the 
court of the figure of $1.300,0(X), taken in the original opinion as 
the basis for the 4 per cent, depreciation annuity, and the substitution 
therefor of the correct figure, $1,000,000, which is arrived at in ac- 
cordance with these views, to which must be added $131,000 of new 
physical items overlooked by the court in the former opinion, making 
a total figure for the basis of depreciation allowance of $1,131,000. 

Maintenance. 

[13] In the original opinion the excessive increases in maintenance 
over the year 1918 were disallowed by the court, and it was stated that 
an allowance of $70,000 on that score would be liberal. The argu- 
ments on the motion for rehearing have not changed, but have con- 
firmed, that view. 

While the data before the court did not permit of the absolute de- 
duction, the court was of the opinion that the excessive advances in 
maintenance were explained by the fact that maintenance had been 
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confused with depreciation or replacement account, and that the shad- 
owy difference between depreciation and maintenance, which exists in 
some classes of expenditure, had disappeared, with the result that the 
company was charging to maintenance items which ought to have been 
taken care of in replacement or depreciation account. I was led to 
this conclusion by the fact that, while maintenance costs were mount- 
ing higher and higher, the operating costs did not correspondingly 
increase. 

Counsel for complainant lay the difficulty at the door of what they 
call "deferred maintenance," and claim that, unless they are now al- 
lowed a sufficient return to take care of this deferred maintenance, it 
must come out of the stockholders, which they claim is unjust. To 
this position the answer suggests itself that, as to maintenance and de- 
preciation, in paraphrase of John Dr}'den, it may be said: 

"Maintenance is sure to depreciation near allied, 
And tbin partition walls their bounds divide/' 

and that if this maintenance has been deferred as much and as long 
as they claim, it has by this time become depreciation, and the total of 
the sums of deferred maintenance might with propriety be subtracted 
from the valuation of the property, because the money represented in 
those figures is either in the property or is not in it, and this valuation 
has assumed that the company's property was in proper repair. 

I am inclined, however, to the view that the disposition of this item 
hy deducting these sums from the capital value would not be accurate 
or just, and that the proper disposition of it is to treat it as what the 
company in fact claims it is, deferred maintenance, at least until such 
time as the company has had an opportunity to restore the property 
to its proper operative condition, by putting into it the ''deferred" 
maintenance called for by their own figures. 

Upon no view of it should the public be required to pay such rates 
as would permit the company, at the public's expense, to re-establish 
its property in the condition it ought to have been maintained in. The 
language of the Supreme Court in the Knoxville Water Co. Case has 
application here : 

"If bowevert a company fails to perform this plain duty, and to exact suffi- 
cient returns to keep the investment unimpaired, whether this is the result of 
unwarranted dividends upon overissues of securities, or of omission to exact 
proper prices for the output, the fault is its own." 

For there can be no difference between the effort to increase the 
value of the property through a recital of past failures to make re- 
placements, and the effort to Increase the rate of return in order to 
put back into the treasury moneys to take care of deferred mainte- 
nance. I am convinced, therefore, that, whether this excess mainte- 
nance is due to confusing maintenance with replacement cost, or to a 
condition of "deferred maintenance," the so-called "actual" mainte- 
nance expenditure cannot be allowed in determining whether the rate 
is confiscatory, but there should be taken an annual sum, arrived at 
upon a consideration of all the factors which enter into the problem, in 
the light of the history of the company, and in that light I have al- 
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lowed $70,000, whidi seems to me to be at present ample, and which, 
if prices continue to fall, will soon become itself excessive. 

Conclusion. 

The effect of the altered views as above expressed requires the court 
to add to the actual figures of my first opinion, $1,483,780, which a 
rechecking of my calculations shows me is correct, $142,281 deducted 
for grade raising, giving a figure for the rate basis of $1,626,061, in- 
stead of $1,500,000 as used in the former opinion. It also requires 
that, instead of $1,300,000 taken in the former opinion as the value 
of the depreciables, there be taken for the basis of the depreciable 
annuity $1,131,000. 

Neiflier these changes, however, nor any other matters called to my 
attention in connection with the motion for rehearing, require a 
change of view as to the disposition of the case, and the motion for 
rehearing will therefore, except as othei:wise indicated herein, be over- 
ruled. 



THE ATLAS NO. 5. 

(District Court, S. D. New York. July 13. 1920.) 

L Towage ^=>11(10) — Tug reftponsible for eare of tow while awaiting eom- 
pletioii of towage. 

A tug which divides a towage service into two parts, though tor the 
conyenience of all parties, is not relieved of responsibility for care of the 
tow while laia np awaiting completion of the towage. 
1 Orilision <&ss>68— Doty of tog removing one of eonneeted barges to see that 
oChen are safely secured. 

It is the duty of a tug on removing a barge to which others are moored 
to see that such others are safely secured before she proceeds so that 
no damage will be done. 

3. Collirion <^=>68— Tog liable for coliiirion of barges east loose. 

A tug, which took out an inner one of a number of barges moored to- 
gether and to each other, Jield liable for a collision between barges cast 
loose and others against which they were drifted by the tide- 
In Admiralty. Suit for collision by Walker D. Hines, Director Gen- 
eral of Railroads, operating the New York, Ontario & Western Rail- 
way, against the Cornell Steamboat Company and the barge Atlas No. 
5. Decree for libelant against the Steamboat Company. 
Decree affirmed 272 Fed. 175. 



LEARNED HAND, District Judge. I think in this case the first 
question is as to what actually happened. The situation was one quite 
common in the harbor and of daily occurrence at the exact place in 
question. Between Piers 52 and 54 on the Manhattan shore of the 
North River is a place called the "market," at which a statute of the 
state of New York permits barges to be moored, and every day these 

^=>For other CAaes see same topic 6 KBTr-NITMBBR in all Key-Numbered Digests & Indexes 
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slips are full of barges left there by the Cornell Steamboat Company, 
the respondent in this case. On the day in question the slips may fairly 
be said to have been packed with barges of one sort or another. I ac- 
cept the drawing (Exhibit 1) as a correct statement of the way the 
barges lay, for it is uncontradicted. 




U5£LLANT'5 EXHIBIT NQ I 
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It appears that on the' south side of Pier 54 lay some eight barges 
pointing across the stream and coming out nearly to the end of the pier. 
Pier 53 was then in process of completion, and did not come out as 
far as Piers 52 and 54, consequently there were some six barges, which 
lay off the end of this new pier, and were pointed up and down the 
stream. The middle barge of the outside tier of these barges was a 
coal boat of the Cornell Company. The night before the usual Cornell 
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tow had come down the river with a number of barges made up in the 
customary way. Some of these had been delivered to their destination, 
but there remained at least seven which had been tailed on to a spile 
on the south side of Pier 54. These lay as follows ; Next to the pier 
was the W. J. Wilson inside, and outside the James Williamson. Back 
of the W. J. Wilson was another scow, called the Williamson, and back 
of the Williamson lay the O-W No. 21, the injured barge. The barge 
Atlas was moored to the Wilson by one line and by another line to the 
Cornell coal boat. Back of the Atlas lay the Mulford, which was 
moored to the Atlas and also to the barge lying just inside. Outside 
the Atlas and the Mulford lay the Garfield. As these boats lay, they 
were safe from the changes of the tide and did not swing. Apparent- 
ly the whole flotilla may have been made fast to the new dock, but the 
exact disposition of the lines does not appear. It is sufficient to say 
that they lay bunched there together. On the morning of the 21st of 
September a tug came in to drill out the Cornell coal boat. To do so 
it was obviously necessary to get inside the Atlas, the Mulford, and 
the Garfield, I am satisfied that the tug which did this was one of 
the Cornell tugs ; indeed, there is no evidence to the contrary — perhaps 
there could not be, under the circumstances. Whether it was the Welsh, 
the tug which the libelant says, or some other Cornell tug, I am not cer- 
tain, although my belief is that it was the Welsh. But that it was a 
Cornell tug I accept. 

At the time in question the tide was flood, and what happened was 
this : The tug directed the barges to throw off their lines (that is to say, 
the Mulford and the Atlas), so that it could get in between them and 
take out the Cornell coal boat. In doing so, it must have been obvious to 
every one that these three barges would^ fall down with the flood tide 
against the four barges which were swinging oflf the end of Pier 54. 
Further than this, it necessarily follows that, as the tug went in be- 
tween the Atlas and the Cornell boat, she must shove out into the river 
the three barges so disconnected. In some way not wholly disclosed, 
but sufficiently clear to admit of a finding, these three barges came 
down on the flood against the Wilson and the O-W 21. They ap- 
pear to have done no damage to the sterns of either of these barges, 
but the bows, which were pointed upstream, necessarily came in con- 
tact with the Williamson and the W, J. Wilson, and something struck 
the two forward planks on the rake of the O-W 21 with sufficient 
violence to break or crack them. This resulted in springing a leak 
on board the O-W 21, from which in about half an hour she sank. 
The tug Welsh endeavored to s^ve her by towing her across the river, 
but had not sufficient time, so that she sank some 300 feet off the Jer- 
sey shore, before she could be beached. It does not appear whether the 
O-W 21 had any fenders or not. 

[1] The question arises as to who shall bear this loss. Unfortu- 
nately, it is much more substantial than the occasion would have ren- 
dered probable. I must agree with Mr. Erskine that the circumstances 
hardly made it probable that what the tug did should result in sinking 
one of the barges, but it does not seem to me that it was wholly be- 
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yond those expectations which a careful and prudent tug master was 
bound to have in mind. First, I may say that I regard the barge, 
O-W 21, as being still in charge of the respondent. It is agreed that 
the contract was to tow this barge from Cornwall-on-the-Hudson to 
Stapleton, and I do not agree that by dividing up the transit into two 
parts, the tug relieved herself of any responsibility. I do not, of 
course, .suggest that it was improper to divide the transit into two 
parts. As a practical thing it was the way to proceed for the con- 
venience and economy of all concerned, but I cannot regard the re- 
spondent as being discharged of responsibility during the period when 
the barge lay moored at the "market." That being so, it seems to me 
quite clear that the tug owed to the barge a duty, and the usual duty, 
of reasonable care under the circumstances. 

[2,3] Now the custom appears to be, when a tug drills out an 
inner barge in this way and throws off the lines, or requires the bargees 
to throw off the lines, either to see to it that the barges are properly 
moored or at least to give adequate time to the bargees to secure them- 
selves by new lines. Whether the custom were so or not, I should hold 
that the tug's responsibility was such. I think that the tug is bound, 
having disturbed the mooring at the time, to see to it before she pro- 
ceeds, that the barges are again secured, so that no damage shall arise. 
It is suggested here, however, that the situation was such as not to sug- 
gest that any damage could arise. I have already considered that ques- 
tion. I agree that the damage was somewhat improbable, but it does 
not appear to me to be so out of the ordinary run of things as to be 
beyond what is fairly chargeable to a tug, and for this reason ; this, as 
I have said, was a case in which there was a substantial flood current. 
These three barges, thrown loose as they were, would therefore acquire 
a momentum upstream. As they came in contact with the two other 
barges, their speed would probably be somewhat changed; but the 
weight of the whole moving flotilla would be increased by those two 
barges, and I cannot say that to allow five barges to come up against 
the two that remained on the end of Pier 54 was not an act from which 
it might be supposed that some of the planks would be cracked. Nor 
does it seem to me to follow that if the O-W 21 had had out fenders 
this would necessarily have been prevented. The fenders, of course, 
did not go below the water line, and the crack was below the water 
line. 

It is suggested that the fenders would have kept the barge off. Per- 
haps they might, but the weight of five barges might also well have 
broken the fenders. We know that the planks were broken ; we are 
reasonably certain that they were broken in the way in question. The 
burden rests upon the tug to establish the fault of the O-W 21, if it 
were at fault, not to have fenders out, and the record does not bear 
any evidence on this question. I cannot say that the mere fact of dam- 
age is proof that there were no fenders out, because I know too little of 
just how the planks were broken. There seems to be no case on the 
subject, which is very close. The nearest is one that Mr. Martin has 
referred me to, a decision of Judge Thomas in The Guy G. Major (D. 
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C.) 124 Fed. 95. In that case a steam lighter, being discharged and 
wishing to leave her place, threw off the lines of the barge which lay 
outside of her, and the barge, being adrift on the flood tide, came in 
contact with a boat further upstream and damaged her. The lighter 
was held responsible, and the barge excused, because of the question- 
able proof that the bargee had failed to do with his lines what he ought 
to have done. Now that case was a weaker case than this, because the 
steam lighter had no duty to the barge, not being her tug, and yet to 
throw off her lines under the circumstances was held to be a negligent 
act. 

It may be suggested here that the tug did not throw off the lines, and 
probably this is true. Either the Cornell coal boat threw off the lines 
of the Atlas, or the Atlas threw off her own lines. The bargee on the 
Atlas says that the first was the case. But I think it makes no differ- 
ence whether the tug threw off the lines or directed the bargee to do 
so, for the tug in this case had the directing control, and told the bargee 
to throw off the lines. It took the responsibility for doing so, and the 
bargee was under the circumstances bound to obey, at least between the 
tug and the barge. The responsibility must rest upon him who initiated 
the movement, and so upon the whole case it seems to me that the tug 
must be held at fault and the barge must be held not at fault. I also 
find that the O-W 21 is not shown to have been at fault in failing to 
have out its fenders. 

The libelant must have the usual decree. 



THE ATLAS NO. 5. 

(Circuit Court of Appeals, Second Circuit. February 0, 1921.) 

No. 161. 

Appeal from the District Court of the United States for the South- 
em Ettstrict of New York. 

Suit in admiralty for collision by Walker D. Hines, Director General 
of Railroads, operating the New York, Ontario & Western Railway, 
against the Cornell Steamboat Company and the barge Atlas No. 5. 
Decree for libelant (272 Fed. 171) against the Cornell Steamboat Com- 
pany, which appeals. Affirmed. 

Kirlin, .Wool^ey, Campbell, Hickox & Keating, of New York City 
(R. S. Erskine and Harry D. Thirkield, both of New York City, of 
counsel), for appellant. 

Alexander & Ash, of New York City (P. Alexander, of New York 
City, of counsel), for appellee libelant. 

Foley & Martin, of New York City (G. V. A. McCloskey, of New 
York City, of counsel), for appellee claimant. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 
PER CURIAM. Decree affirmed 
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SHAPIBO ft ARONSON, Inc., ▼. FRANKUN BRASS FOITNDBT el aL 

(District Ck>art, E. D. Pennsylvania. March 21, 1021.) 
No. 2003. 

L Patents ^»35--€oiiiiiierdBl saccess of design evidence of patontabiB^* 

LarKe and ready sale of an article made in accordance with a patented 
design in competition with others must be accepted as evidence of the artis- 
tic merit required to sustain the patent. 

2. Patents ®=>322 — ^Fact of notice to infringer, by maridng or otherwise^ most 

be found by court. 

Where the questions whether defendant in an infringement suit waa 
notified of the infringement and continued to infringe thereafter, as re- 
quired to warrant recovery by Rev. St § 4900 (Comp. St. S 0446), are in 
controversy, both questions must be determined by the court, and cannot 
be delegated to a master on reference for an accounting. 

3. Patents €=»283 (2)— Continued selling of infringing articles on liand after 

notice constitutes infringemeol. 

Admission by defendant that he continued selling infringing artitdes on 
hand after notice of the patent Tield to render him liable in a suit for in* 
fringement, though he denied further manufacture. 

4. Patents <$=»322— Where infringement is found, complainant is entitled to 

a full inquiry into its extent. 

Where infringement by defendant is found or admitted, complainant is 
entitled to a full inquiry into its extent, and cannot be denied an account- 
ing because defendant sought to qualify his admission by indeterminate 
statements to the effect that his infringement was negligible. 
5« Patents «=>318(1) ^Statute excluding reeoFcry of ''damages" does not ex- 
dude profits. 

The provision of Rev. St. S 4000 (Ck>mp. St. § 0446), that in a suit for 
infringement by a party failing to mark the patented article "no damages 
shall be recovered," except on proof of notice to defendant and continued 
infringement thereafter, held not to exclude recovery, of profits made before 
notice; the word "damages** being used, not in its generic sense, but in 
the sense of differentiating damages from profits. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Damage — Damages.] 

On motion to settle form of decree and reargument. Decree for 
complainant. 

For former opinion, see 268 Fed. 551. 

J. Bonsall Taylor and E. H. Fairbanks, both of Philadelphia, Pa. 
(Dodson & Roe, of New York City, of counsel), for plaintiff. 

J. C. Levi and Hector T. Fenton, both of Philadelphia, Pa., for de- 
fendant. 

DICKINSON, District Judge. We state our conclusions wiA re- 
spect to the points reargued as follows : 

[1] 1. We adhere to th^ views before expressed with respect to the 
validity of the letters patent. We find ourselves in accord with the 
propositions of law pressed upon our attention by counsel for defend- 
ant, but not in their application to the facts of this case. A design, in 
order to be patentable, must be "new, original, and ornamental." These 
words convey the thought that the design must possess artistic merit 

^s9For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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and be above the commonplace. The motive for the enactment of the 
law is to encourage in their efforts those who make their appeal to the 
artistic sense. As before stated, it is difficult to find an expression 
which will describe what it is which makes this appeal. The judgment 
delivered, with respect to any design or any work of art, that it pos- 
sesses artistic merit, is founded almost solely on taste. Such merit 
could not very well be denied to any work of art which called forth 
the applause of a large number of people. Mere commercial success, 
it is true, is not a very satisfactory test of artistic merit ; but, unless 
the question is to be determined altogether in accordance with the 
tastes of the one who is pronouncing judgment, it is the best test we 
have, because it is the practical equivalent of the fame which attaches 
to a work of art. If the design satisfies the tastes of many people, by 
whom it is pronounced to have artistic merit, such merit cannot very 
well b^ denied to it for patent purposes, without a denial of the very 
reward which by the law is held out to designers. The thought is that 
any one who designs something which is different from the designs 
which have preceded it, and which, because of its attractiveness to the 
eye, commands a ready and laige sale, shall be rewarded by the ex- 
clusive right to make and sell. The commercial success may mean lack 
of artistic appreciation on the part of purchasers, or it may mean 
artistic merit in the design. By analogy to patented articles, it is re- 
garded as evidence of the latter. The fact finding, made and adhered 
to, is that the patentee, in the language of the law, invented such a de- 
sign, and to him, in consequence, belongs the reward. 

[2] 2. A reargument was allowed upon the second point involved, 
in order that the fact situation with respect to it might be more fully 
developed. The rulir^ before made, that the plaintiff was entitled 
to an accounting, was made in deference to the practice in patent cases 
of so far developing the facts as that validity and infringement could 
be found, and referring to a master the inquiry into the facts bearing 
upon the question of profits and damages. Independently of the ap- 
plication of R. S, § 4900 (Comp. St. § 9446), this practice is followed 
in all cases almost without exception. When there is a controversy, 
however, with respect to a compliance with R. S. § 4900, two facts 
must be found by the court. One is that the notice, constructive or 
actual, required by the statute, has been given, and the other that acts 
of infringement followed the notice. The duty of making neither of 
these findings can be delegated to a master. The finding is a judicial 
act, which cannot be delegated. Both facts are in controversy. 

We adhere to the finding, before made, that actual notice of the pat- 
ent rights of the plaintiff was given to the defendant. It is true that 
there is no evidence to warrant the finding that in the notice the patent 
was described by number and date. When, however, a person was 
notified that what he is doing is an infringement of the patented right, 
and the person notified then disclaims any purpose to infringe, and de- 
clares his intention to desist from such infringement, if he afterwards 
continues or repeats it, he cannot escape the payment of damages on 
the plea that he was an innocent infringer without notice. This was 
272 F.— 12 
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the ground on which the finding was made that the defendant had re- 
ceived the required notice* This finding, however, does not carry 
with it the further finding of infringement after notice. It was this 
fact, the evidence of which we wished to have more fully developed 
through a reargument. 

[3] We adhere to the finding before made, and now repeat it with 
more definiteness, that the defendant did infringe after notice of the 
patent rights of plaintiff. The evidence of this is his own admission. 
He was dealing in chandeliers having the defendant's patented arm. 
This he had been doing, as he claimed, in ignorance of the plaintiflf s 
patent rights. As soon as notified of those rights, he made a disclaimer 
of his purpose to infringe, and the promise that he would not further 
infringe. He had on hand at that time a stock of the infringing 
arms. His statement is that he did not afterwards make or supply 
himself with the patented arms, but his admission is that he did sell 
what hci/had in stock. When he was both making and selling, he 
was guilty of a double trespass upon the rights of plaintiflF ; but he did 
not rid himself of the guilt of infringement by ceasing to manufac- 
ture while continuing to sell. It is true that his statement on its face 
carries the impression that the number of chandeliers of the infringing 
type afterwards sold was negligible. The finding of the fact that sales 
were made, and that in consequence there was something for which the 
defendant could be called upon to account, justified, at least prima facie, 
a reference for the purpose of having an account stated. If it satis- 
factorily appeared that the number of sales was negligible, this would 
justify a refusal to require an accounting. We cannot make this second 
finding, however, on the mere and more or less loose statements of the 
defendant with respect to the number. This is the comment which, 
as before made, is criticized by the defendant. This neither means 
that a defendant assumes the burden of disproving infringement, nor 
that acts of infringement can be found from testimony which is want- 
ing in definiteness. 

[4] When, however, a defendant admits infringement, this is evi- 
dence from which infringement can be found ; and, infringement hav- 
ing been found, an accounting cannot be denied on the ground of a 
finding that the infringement was negligible in extent merely because 
the defendant has accompanied, or sought to qualify, his admission of 
infringement by loose and indefinite statements with respect to the 
extent of it. When a patent is found to be valid and infringed, a 
plaintiflf has the right to a full inquiry into the extent of the infringe- 
ment, and the practice is not to make this inquiry previous to the find- 
ings of validity and infringement, but to defer it until these prelim- 
inary findings have been made. 

[5] 3. A third point to which the reargument addressed itself was 
the correctness of the finding that, whether there was infringement 
after notice or not, the plaintiff would in any event have the right to 
an accounting for profits, or, stated in another way, the word "damages" 
in R. S. § 4900, does not include profits. The question involved has 
been diversely ruled in different circuits, and indeed in this district. 
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The question in many of the cases, usually cited as bearing upon it^ 
was not squarely raised. It was, however, raised and met in RoUman v. 
Universal (D. C.) 207 Fed. 97, and Churchward v. Bethlehem (D. C.) 
262 Fed. 438. The line of thought leading to the conclusion reached 
is short and direct. It is: (1) That the distinction has been recog- 
nized and stated between damages which are recoverable at law and 
profits for which a defendant may be called upon to account in equity ;. 
(2) the legislation affecting a money recovery in patent cases indicates 
that this distinction is carried into practical effect, because at times and 
in some instances damages have been allowed, at other times profits,, 
and at still other times both; (3) there is in consequence justification 
for assuming that Congress in R. S. § 4900, used the word ''damages,*' 
not in its generic sense of all that may be recovered, but in the sense of 
differentiating damages from profits, in accordance with the distinction, 
which had in other legislation been recognized, or, in other words, that 
damages was exclusive of profits ; and (4) there was a real fpd sub- 
stantial motive for making the distinction, in that there would be 
justice in relieving an innocent infrinp^er from being mulcted in dam- 
ages, but there would be none in permitting him to retain profits which 
did not belong to him. 

The cases in which the divergent and opposing rulings have been 
made are all (or many of them) listed and discussed in Churchward v. 
Bethlehem, and this cpurt has placed itself in line with those which 
ruled that R. S. § 4900, excluded the recovery of damages but not 
profits. As long as these rulings stand unreversed, the court which 
made them must follow them. 

Our attention, however, is now called to the castf of Stark Bros, et 

al. v. Stark, 255 U. S. — , 41 Sup. Ct. 221, 65 L. Ed. . This case 

is confidently relied upon as finally establishing the oj^osing view. 
When read without the knowledge of the special fact features of that 
case, and what the question there raised was, and how it arose, the 
confidence of counsel is justified. The case, it is true, was a copyright 
and not a patent case ; but, inasmuch as the copyright law in this re- 
spect is almost identical in phraseology with R. S. § 4900, this fea- 
ture becomes a distinction without a difference. Speaking of it as if 
it were a patent case, it is presented to us as a case in which there had 
been infringement before notice and also after notice. The trial court 
allowed a recovery for profits only before notice, and for both profits 
and damages after notice. The Circuit Court of Appeals modified the 
decree, by refusing both damages and profits -before notice, and allow- 
ing both after notice. The case went to the Supreme Court on the sole 
point of the correctness of this limitation, and the decree of the Court of 
Appeals was affirmed. As so presented, the ruling seems decisive of tlie 
point. 

We are indebted to the industry of counsel for plaintiflE, however,, 
for bringing to light the special fact features of the case. It is thus 
made clear that the point with which we are concerned did not arise,. 
and was not even adverted to, by the trial court or either appellate court. 
The bill, although multifarious, was within equity rule 26 (201 Fed- 
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V, 118 G. C. A. v). It complained of unfair competition and (still treat- 
ing it as a patent case) of infringement. The court had, of course, 
jurisdiction of the latter cause of action, but not of the former. It 
was held, however, that the court having jurisdiction of the infringe- 
ment case might award full redress. The trial court held that Ais 
covered the whole time of both injuries. The Court of Appeals and 
Supreme Court limited the award of datnages for unfair competition to 
the time after which the jurisdiction of the court attached. This date 
happened to be coincident with that of notice, because it was only after 
that date that the two wrongs ran together. Before that date the 
only cause of action was unfair competition, over which (no diver- 
sity of citizenship appearing) the court had no jurisdiction. We have 
not had an opportunity to verify this statement of fact, but accepting 
it, as we do, and reading the opinion in the light of these facts, it is 
clear that it has not the meaning which counsel for defendant gives 
to it. % 

Reliance is also placed upon the case of American Caramel Co. v. 
Thomas Mills Co., 162 Fed. 147, 89 C. C. A. 171. It is again clear 
that the distinction was not made between profits and damages. The 
only point ruled was that, the answer having raised the issue of notice, 
"damages" could not be recovered without proof of a compliance with 
the statute. It is true that the accounting was refused for the period 
before bill filed, but from the language employed in the opinion it is 
eyident that the court assumed it was limited to "damages," although 
it is true there was a refusal to allow "an account for anything" before 
notice. This is one of the cases to which we referred as not squarely 
presenting the qu&tion. The point there raised was whether, with 
issue joined on the fact of notice, a plaintiff could recover "damages** 
without proof of notice. No point was made of the distinction between 
profits and damages. 

The same court, however, ruled Sharpless v. Lawrence, 213 Fed. 423, 
130 C. C. A. 59. The citation of this case as a supporting authority 
for the doctrine of the Rollman and Churchward Cases is criticized by 
counsel for defendant. Undoubtedly the cited case ruled only that 
the decree of a trial court, once entered and affirmed on appeal, could 
not be reformed after remand. The reasoning, however, on which the 
ruling was in part made, goes further. By it was reached the conclu- 
sion that the word "damages," when employed in a decree, did not have 
its generic meaning, but the specific meaning given it in the terminology 
of the law to distinguish- it from profits. How much the more, then, 
does it have this meaning when used in a statute which deals with the 
subject of decrees which may allow damages or profits, or both. Not- 
withstanding the arguments so strongly pressed upon us, we adhere to 
the conclusion before reached that R. S. § 4900, disallows the recov- 
ery of damages, but not an accounting for profits. 

4. The final subject discussed is that of permitting no advertising 
use to be made of the decree. We still think this condition a whole- 
some one. Litigation and advertisements have nothing in cc»nmon. 
The effects and consequences of rulings made in the one are those which 
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logically result. The objective of the other is wholly psychological. 
It is impossible to adequately or even fairly state the legal effect of a 
judicial ruling in an advertisement. The abuse of judicial action in the 
attempt is notorious. The simple statement of a favorable decision, or 
even the fact that there have been proceedings in court, is fraught with 
danger of abuse, and, indeed, is never made, except to carry an infer- 
ence of something with which the ruling has nothing to do. They are 
seldom, if ever, made in good faith. The flaring advertisements, which 
are all too common, that the goods offered for sale by the merchant 
were purchased at a sale ordered by a court of the United States sit- 
ting in bankrupty, or were bought at sheriff's sale, are illustrations. 
The motive and intent to deceive is usually present and always sus- 
pected. 

Drafts of a decree in accordance with the opinion of the court may 
be submitted. 



JOHNSON ▼. BRADBURY. 

(District Ck>iirt, D. Maine. March 26, 1921.) 
No. 553. 

1. Estoppel ^=»79— Agrecmeiit need not be In writing to create equitable es- 

toppel. 

The rtde of courts in Maine that an agreement between counsel will 
not be recognised, unless in writing, is limited to agreements relating to 
the ccMiduct of a case in court, and has no application to the question 
whether a party Is estopped by such an agreement from maintaining a 
suit. 

2. Estoppel ^=»118— By agreement between counsel not sustained by evidence. 

Evidence held insufficient to establish that a conversation between 
counsel in a suit for construction of a will, the object of which was to 
establish plaintiffs title to certain land under the will, amounted to an 
agreement that the land might be sold by the trustee under the will, and 
that plaintiff would look to the proceeds, which estopped him from main- 
taining an action, after obtaining a construction of the will in his favor, 
to recover the land from the vendee, who bought with knowledge of the 
pending suit. 

At Law. Action by James Earle Johnson against Lindley L. Brad- 
bury. Judgment for plaintiff. 

Geo. F. Gould, and Stephen W. Hughes, both of Portland, Me., for 
plaintiff. 
Emery, Waterhouse & Paquin, of Biddeford, Me., for defendant. 

HALE, District Judge. Nathan Palmer owned a farm of 75 acres 
in HoUis, in the county of York. He died September 25, 1865, leaving 
a will, under the seventh clause of which he demised the farm. He 
had been twice married. His second wife survived him ; she died later. 
Her granddaughter Fredonia F. Johnson, has been held to be entitled 
to a conveyance of the reversion, and the plaintiff is now her sole heir. 
He brings this action of trespass quare clausum against the defendant, 

^=s»For other cues tee same topic & KEY-NUMBER in all Key-Numbered Digeeta & Indexes 
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who claims title to the property by virtue of a certain conveyance made 
to him by Frank L. Palmer, as trustee. On August 31, 1916, this 
plaintiff brought a bill in equity in the Supreme Judicial Court of Maine, 
in the county of York, asking the court to construe the portion of the 
seventh clause of the will by virtue of which the property was devised, 
and to have Frank L. Palmer, the trustee under the will, restrained 
from selling the real estate as trustee under an appointment hy the judge 
of probate for the county of York, claimed to have been made under 
the provisions of section 4, c. 78, of the Revised Statutes of Maine of 
191€. 

On September 5, 1916, at the hearing on a motion for a restraining 
order, under the bill in equity, it appeared that Frank L. Palmer, as such 
trustee, had already made an agreement of sale of the real estate in 
question to the defendant. The motion for a restraining order and 
for injunction was then dismissed, and the case went to the Maine 
court upon the construction of the seventh clause of the will. It was 
argued before the Supreme Judicial Court upon an agreed statement of 
facts. The court decided that the intent of the testator — 

"was to vest. a fee-simple estate, In trust, In this real estate in the said Daniel 
Townsend, said trust to continue until the happening of a certain event, to 
wit, either the death or marriage of the widow of the testator, said Nathan 
Palmer, Sr. ; that at the happening of one of the said events, to wit, the mar- 
riage of said widow of said testator, then the trustee should have made the 
conveyance of the life estate to said Nathan and Moses, and to the survivor 
and should have conveyed the reversion to such person or persons entitled 
thereto, and that the trust would thereupon cease ; that FrAionia F. Johnson, 
being the only one then alive of the persons entitled to said reversion, she was 
entitled to a conveyance of the whole of the reversion, and the reversion 
should have been conveyed and delivered over to her. Johnson v. Palmer, 118 
Me. 226, 107 Ati. 291.". 

After this decision of the Maine court, the plaintiff, the sole heir of 
Fredonia F. Johnson, brings this suit. The defendant claims an equi- 
table estoppel, which prevents the plaintiff from maintaining his suit. 
To prove such estoppel the plaintiff sets up a conversation between 
the counsel for the plaintiff and counsel for the defendant, on Septem- 
ber 5, 1916, at the time set for the hearing before Judge Haley in the 
state court, in the matter of a. restraining order and injunction, and 
the defendant contends that such conversation resulted in an oral agree- 
ment to dismiss the restraining order and injunction; that the fund 
obtained for the land should be substituted for the land, and that, by 
reason of this agreement, the parties are estopped from looking to the 
land; that the defendant had knowledge of the agreement, and that, 
by reason of the agreement, he paid the money and took his deed, there- 
by completing his title to the land, expecting and intending the fund to 
take the place of the farm ; and that, therefore, the plaintiff must look 
to the proceeds derived from the sale of the farm, as he ag^ed to, 
and that he is equitably estopped from now maintaining this action. 

[1] At the outset, the plaintiff contends that an oral agreement, 
even if proven, cannot be set up as an estoppel, because of a rule of 
courts that in the prosecution of a case in court an agreement of coun- 
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sel IS not to be recognized unless it be in writing. Sniith v. Wadleigh, 
17 Me. 353, 355. I think it must be said, however, that this rule re- 
lates to the conduct of a case in court, and not to the question whether 
a party is prevented, by estoppel or otherwise, from maintaining his 
suit. The matter of estoppel goes much deeper than the question of 
the conduct of a suit. By an estoppel a party is precluded, in law, from 
alleging or denying a fact, in consequence of his own previous act. 
Stevens' Pleading, 239 ; 1 Bouvier, 526. The doctrine of estoppel in 
pais or in fact — an equitable estoppel — ^was formerly regarded as odious 
under the law ; but as Judge Walton has said, in Stubbs v. Pratt, 85 Me. 
429, 27 Atl. 341 : 

"This doctrine of equitable estoppel has been mncli extended within the 
last half century, and is now as freely applied in actions at law as in suits 
in equity." 

It is undoubtedly true that they — 

"should be applied with great care in each case, so that a person may not oe 
debarred from the maintenance of a suit based upon his legal rights, « • « 
unless in any given case all the elements exist which have been universally 
held to be essential for the purpose of creating an estoppel." Rogers v. Street 
Railway, 100 Me. 86, 91, 60 Atl. 713, 715 (70 L. R. A. 574) ; Martin v. Maine 
Central Railroad Co., 83 Me. 100, 21 Ati. 740. 

In Halliday v. Stuart, 151 U. S. 229, 14 Sup. Ct. 302, 38 L. Ed. 141, 
the attorneys of record in a suit in equity to enforce a lien on real estate 
made a written stipulation that the property might be sold, under the 
decree, pending the appeal, and the property was sold under the decree 
and the money paid into the court. It was held that the parties there- 
after cannot be heard to say that they will look to the lands, and not to 
the proceeds of the sale of the lands. In that case the agreement 
that the funds should take the place of the land was a stipulation in 
writing and readily susceptible of proof. 

[2] In the case at bar the alleged equitable estoppel depends in great 
part upon oral testimony. The defendant relies upon testimony that, 
when die counsel in the case in equity met for a hearing, before Judge 
Haley, on the question of a restraining order and a temporary injunc- 
tion, it was found that there had been an agreement of sale of the land 
in question to the defendant, but that the sale had not been completed, 
and that no deed had been delivered to the defendant. Frank L. Pal- 
mer, trustee, testifies that at the hearing he produced the contract, or 
agreement, of sale in the presence of Judge Gould, the counsel for the 
plaintiff, and that he then told those present tfiat the deed would not be 
delivered until the 1st of November following, and that there were 
$5,000 more to be paid. Jud^e Gould then consented that the injunction 
to restrain the deed to Bradbury should be dismissed, and the following 
entry was then made : 

"Hearing on temporary injunction, September 5, A. D. 1916, and by agree- 
ment of counsel restraining order and motion for temi>orary injunction and 
permanent injunction dismissed." 
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In cross-examination he was asked by Judge Gould to give the exact 
language used when the agreement was made to look to the fund of 
$11,000, instead of to the land; he replied: 

''It would be impossible for me to state the exact language. I do recall 
Uxe substance of it, because it was of vital importance to me as to whether 
I should proceed with the contract or not. X do recall that you made, in 
substance, a remark that you didn't want to appear foolish in the matter^ 
and do anything unnecessarUy, and that you had recently learned that I had 
sold the property for what seemed to be a good price. And at that time it 
was by all parties conceded to be apparently a good price, which gave rise to 
Judge Haley's remark that I could probably make more money aelUng real 
estate at that rate than I could by praqticing law." 

Robert T. Whitehouse, of counsel for the defendant, testifies that, on 
the day of the hearing, he went to the courthouse in company with Judge 
Gould, In answer to interrogatories he testifies further : 

*'Q. Will you state what was said by you and him on your way to the 
courthouse to attend that hearing? 

"A. Why, I cannot remember exactly. I can remember in substance this 
much: That 1 said to Judge Gould: 'Why do you insist on this motion?' I 
said: *He has already made a contract for the sale of this property at a 
good price.' And he says : 'Has he already sold it?' I says : 'He has a con- 
tract for the sale.' He says : *I don't think it is a fair price. The price re- 
quired in the authority to sell is only $6,000.' I says: *The contract is for 
$11,000.' 'Well,' he says, 'I don't like the way this man Palmer has acted in 
not giving me notice.' And I said : *I think he gave by publication, and that is 
all that is required. And I don't know as he knew of your existence as trus- 
tee.' That much I remember. 

"Q. Now, later, did you assemble at the courthouse in Judge Haley's cham- 
bers? 

''A. Later we gathered there in Judge Haley's Chambers — Judge Haley, 
Judge Gould, Mr. Palmer, and myself. 

**Q. Now you may state what was said by you, or Brother Palmer, or 
Brother Gould, in the conference, and what was done? 

"By Mr. Gould: Subject to objection. 

"A. I remember Brother Gould saying that it was proposed to sell this prop- 
erty ; that there was authority to sell this land for $0,000, but he was not in- 
formed that they had made a contract for the sale and were to get a much 
larger price. And I think I said to Mr. Palmer: 'Mr. Palmer is here, let 
him state the f&cts.' And Mr. Palmer drew from his pocket the contract and 
stated the terms. I don't know sure; I don't think he read it verbatim; 
but he stated the terms of the contract and the dates of payments, and I think 
he stated that no deed had yet been passed. I don't recall whether Judge Gould 
took the document in his hands or not ; I don't recollect about that. Then it 
is my recollection that I said, in substance: 'Why do you try to- stop this sale? 
Why not let it go on, and let the proceeds be substituted for the laud, and then 
you will have only the disposition of the proceeds to consider?' And Judge 
Gould made some remarks like this : 'Well, your honor, I am not in the habit 
of chasing arotmd foolishly; all right, I will agree to the dismissal of the 
motion for a permanent injunction.' And Judge Haley thereupon, I thinK, 
made a memorandum of entry of dismissal by consent of parties. • • ♦ 

"Q. After the docket entry was made on the Supreme Court docket that 
the permanent and temporary injunction be dismissed, you proceeded and 
went to the law court on the question of the interpretation of the seventh 
clause of the Nathan Palmer will ? 

"A. We did. It was the main object of the suit My brief expressed my 
understanding of the agreement as I have stated it. 

"Q. And you so embodied it, did you? A. Yes, 

"Q. Have you stated fully the facts that you remember in regard to the 
conversation? 
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''A. Well, it is all I think of. There might be some things that would come 
to my mind, were my recollection refreshed. • • • " 

In cross-examination: 

"XQ. If Mr. Palmer, as trustee, had sold the property, the court could not 
enjoin him from selling it, could they? 

*'A. No; but your permanent injunction and motion could hare been very 
easily modified, as it was not too late for such relief as you were searing. 

"XQ. I was seeking two things: First, to construe the will; and, second, 
to stop him from selling the property? 

"A. Originally; certainly. • • •» 

Judge Gould testifies : 

"In September, ldl6, Brother Whitehouse, Mr. Palmer, and myself met In 
Judge Haley's chambers. Either just before we went into the chambers, or 
just after, I am not sure which, Brother Whitehouse said : 'That property has 
been sold.' And, as I recall it, he added : 'You are too late for your injunc- 
tion.' Or some words which conveyed that impression to my mind. • • ♦ 
What he said conveyed the idea to my mind that the property had been sold, 
and it was therefore too late to get that pr^iminary injunction. That was 
repeated in Judge Haley's presence, and there was some good-natured talk 
between Judge Haley and Brother Whitehouse and myself relating to the 
granting of an injunction to prevent the doing of an act that had already 
been done. ♦ • ♦ i have no recoUection of ever knowing the terms of 
the sale until a long time after the matter was in litigation. I certainly said 
nothing, and intended to say nothing, to give any one the Idea that we would 
look to that fund." 

The court then inquired : 

"Ton have heard the testimony touching what was said about having the 
money take the place of the land? Did you make such a statement?" 

Judge Gould replied: 

"I am absolutely certain I made no statement of that kind. I certainly 
never had it in my mind. I had no intention of doing it. I had no authority 
to do it, and I had no intention of doing it." 

The briefs of both counsel in the hearing on the bill in equity, be- 
fore the Supreme Judicial Court of Maine, are offered in evidence. 
Judge Gould, in his brief, used these expressions: 

"And the question for decision is: What are the rights of the parties to 
this bill in and to the original homestead farm, or to the proceeds now in the 
hands of Frank L. Palmer, trustee, arising from the sale of said farm, 
amounting to $11,000 r • • • Plaintiffs contend that the same principles 
of law apply, and that these plaintiffs are owners of said farm in fee, subject 
only to the life estate of Moses in one-half thereof." 

In his reply brief he says : 

"The plaintiffs suggest • • • that the plaintiffs, as heirs to Fredonia, 
are entitled to immediate payment of one-half of the fund now in the hands 
of the trustee, and the payment of the balance upon the death of Moses with- 
out children." 

In the defendant's brief Mr. Whitehouse says: 

"The only relief sought of the court by either plaintiffs or defendant is a 
decree construing the will and determining to whom the fund which consti- 
tutes the proceeds received from the sale of the homestead,. under the authority 
01 the statute, of the probate court, and now held by said Frank L. Palmer, aa 
trustee, shall be apportioned," etc. 
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Altjo: 

"Whether, TiiK)n the death of Moses, with or without a child, the fund In the 
hands of Frank L. Palmer, trustee, shall be paid over to the plaintiffs, or be 
distributed among the grandchildren of the testator,*' etc. 

He further alludes to the proceeds from the sale now held in lieu 
of the reversion. And again: 

"Then by the express terms of the will the reversion of a fund, held in lieu 
thereof, should be distributed among all the testator's grandchildren now 
living." 

These expressions, in the briefs of counsel, are of substantial pro- 
bative value. They are formal expressions in writing by the par- 
ties on either side tending to show the intent in the conversation be- 
fore Judge Haley. It is urged by the defendant that they clearly 
point to an agreement that the plaintiff should, if successful in the 
suit, look only to the funds derived from the sale of the land, in- 
stead of to the land itself. But it is urged by Judge Gould that tiiere 
were certain proceedings in the probate court which, if held to be 
valid, would compel the plaintiff to look to the funds only, and that 
this idea is carried out in the last part of his brief, where he says : 

"Plaintiffs contend that the same principles of law apply, and that these 
plaintiffs are owners of the said farm in fee, subject only to the life estate of 
Moses in one-half thereof." 

The defendant's counsel also speak of these probate proceedings. 
The defendant's brief plainly refers to an alternative, as to "rights of 
the parties to the original homestead farm or to the proceeds." 

It seems clear that, while these expressions in the briefs are of pro- 
bative value, and tend to show that the ^thought was in the minds of 
the parties to look to the fund, instead of to the land, it is not clear that 
the citations lead inevitably to the conclusion that there was a distinct 
agreement to look to the funds alone. 

The question whether the conversation before Judge Haley should 
be held to have resulted in an agreement is a somewhat difficult ques- 
tion of fact. In finding precisely what was said, we have to rely 
upon the memory of witnesses whose veracity is beyond question. It 
is not suggested that either Judge Gould, or Bank Commissioner Pal- 
mer, or Mr. Whitehouse, a former eminent district attorney, would in 
any way v^ry from what each regards as the truth. Mr. Whitehouse 
says himself that his memory is not altogether clear as to the whole 
conversation. In passing upon the question of whether an agreement 
has been concluded, courts are accustomed to consider the character of 
the contract, and whether from its nature it would be expected to be 
in writing, or whether the parties would be likely to rely upon a verbal 
contract. In Steamship Co. v. Swift, 86 Me. 248, 259, 29 Atl. 1063, 
41 Am. St. Rep. 545, the court of Maine, in deciding that certain let- 
ters and other oral evidence failed to constitute a formal agreement, 
was influenced by the fact that the contract was of a class usually found 
to be in writing; that it involved a large sum of money; that it was 
of a nature to suggest a formal writing for its full expression. And, 
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in the opinion of the court, Judge Emery discusses these considerations 
with great force, referring to Rossiter v. Miller, 5 Ch. Div. 648. 

In the case at bar the counsel were lawyers of experience. They 
were dealing: with a case in court, involving a substantial amount in con- 
troversy. The substitution of the fund for the real estate is testified 
by Mr. Palmer to have been a matter of "vital importance" ; it must 
have been so considered by all the parties. We should expect that if, 
as a result of the conversation, the parties had agreed upon any course 
different from the ordinary proceeding in the case, the first thing 
that would have occurred to them would have been to make a stipu- 
lation of their agreement, as was made in Halliday v. Stuart, 151 U. 
S. 229, 14 Sup. Ct. 302, 38 L. Ed. 141. 

The talk was in the presence of the court; and, if counsel did not 
propose a stipulation, it would have been within the usual practice of 
courts for Judge Haley to suggest, and even require, such stipula- 
tion. Even if a matter of so vital importance got by counsel and 
court, and eluded a stipulation at the hearing, it is difficult to see how 
it escaped the agreed statement, nine months later, when the case was 
made up for the law court. When we examine the agreed statement, and 
find in it a reference to the sale of the original homestead, and find, also, 
a reference to the petition in the probate court relating to the real 
estate, we should expect that, if an agreement had been made to sub- 
stitute the fund for the farm, a matter so affecting the final judgment 
would have been made a part of the formal statement of the case. 

The whole testiniony is, in my opinion, an insufficient basis upon 
which to found a formal decree that an agreement was made to sub- 
stitute the fund for the land. Judge Gould denies with positiveness 
that he made any statement that he would look to the fund, instead 
of to the land. In view of his express denial, the court can hardly 
conclude that the conversation is sufficient to induce the belief that 
a contract was made. It appears, rather, that the decision arrived 
at was embodied in the entry dismissing the restraining order and in- 
junction. While there was talk about looking to the fund alone, the 
fact that neither the counsel for the parties, nor the court itsdf, sug- 
gested that a stipulation be drawn tends to show that the parties 
were satisfied with the court entry, and that they left the future con- 
duct of the suit to the ordinary proceeding in the case, thus giving 
the right to the plaintiff to proceed, and, in the end, to look to the 
real estate for his judgment, in the ordinary way, or to avail himself 
of the fund if the probate proceedings should compel him to do so, or 
if there should be a subsequent agreement to do so. It does not appear 
that the defendant was estg)pped or precluded, by anything said or done 
at the hearing. 

When the defendant took his quitclaim 3eed from Frank L. Palmer, 
he is charged with knowledge of the suit in equity; he must have 
known that the plaintiff claimed to own this land; that there was a 
deed from the trustee under the will of Moses Palmer to the plaintiff; 
and that the suit was to try the title on this very piece of property. 
He was chargeable with notice of the character of the suit and of the 
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extent of the claim asserted. He knew, then, that he took his chances 
as to the result of the litigation. He was not misled by anything said or 
done by counsel for the other side. His counsel were present at the 
hearing before Judge Haley, and, if they required his rights to be pro- 
tected by a formal agreement, it was open to them to insist that a stip- 
ulation be filed, putting in writing what they supposed to have been 
intended by the conversation. The court can find no case for the ap- 
plication of the doctrine of equitable estoppel. 

I am of the opinion that the testimony is insufficient to establish a 
contract for the substitution of the fund in place of the real estate. 
Judgment must therefore be for the plaintiff. 

I find on file a stipulation, relating to the assessment of damages. 



UNITED STATES v. ONE STEPHENS AUTOMOBILE. 

(District Ck)urt, D. Oregon. March 28. 1921.) 

No. D-8G93. 

Jatoxleating liqaon ^=»25a— Procedure for forMlure of aatomobile^ used 
for illegsd transportation of liquor, stated. 

Under National Prohibition Act Oct. 28, 1919, tit. 2, 8 26, when a person 
is arrested for the illegal transportation of liquor by means of an auto- 
mobile, which is seized at the same time, It is not essential that an 
order of forfeiture or for the sale of the automobile should be made a 
part of the judgment of conviction of the person arrested; but such 
order of sale may be made in an ancillary proceeding instituted by in- 
formation or libel, alleging the fact of conviction, in which proceeding 
all liens or daims against the property may be adjudicated. 

Libel of Forfeiture. Suit by the United States against one Stephens 
Automobile, Model I>-25, Oregon license for year 1920, No. 95271, en- 
gine No. 22268. On exceptions to libel by George Geyer, claimant 
Exceptions sustained, with leave to amend. 

Lester W. Humphreys, U. S. Atty., of Portland, Or. 
Fee & Fee, of Pendleton, Or., for claimant. 

WOLVERTON, District Judge. This is a proceeding in the nature 
of a libel to procure the condemnation and sale of an automobile, which, 
it is alleged, was seized while being used in the transportation of in- 
toxicating liquors fit for beverage purposes, in violation of the National 
Prohibition Act (41 Stat. 305). 

Among other things, it is shown by the libel or petition that on the 
24th day of September, 1920, Special Indian 'Agent J. F. Rice, an officer 
of the law, arrested M. J. Ingalls and George Geyer in the act of trans- 
porting liquor in a Stephens automobile from a place to the libelant un- 
known to and upon the public streets of the city of Pendleton ; that at 
the time of making the arrest the officer seized the liquor and the auto- 
mobile, in pursuance of section 26, title 2, of the National Prohibition 
Act ; that on said day the automobile was delivered by Rice to E. R, 

^ssyFor other cases see same topic & KEY-NUMBER in all Key-Numberea Digests & Indexe* 
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Wolfe, a duly appointed and qualified deputy collector of internal 
revenue, and is now being held by the Internal Revenue Department, 
and is liable to forfeiture to the United States. 

Monition is prayed, and a decree of the court condemning the au- 
tomobile and directing a sale thereof, as required by the act in question. 

It may be said, outside of the record, that Ingalls and Geyer were, 
prior to the institution of this proceeding, both convicted on their plea 
of guilty of transporting and having in their possession the intoxicants 
described in the petition. Geyer, who claims to be the owner of the au- 
tomobile, has interposed exceptions to the libel, and contends in the main 
that the procedure by libel is without authority of law, because exclud- 
ed by the provisions of section 26, title 2, of the act, and that a con- 
viction or acquittal of the defendants, without a declaration of forfei- 
ture of the automobile at the time and as part of the juc^;ment then 
entered, constitutes a bar to any proceedings for condemnation sub- 
sequently instituted. 

The questions involved depend for their solution upon the effect of 
the provisions of the section alluded to. The act denounced by this 
section is the transportation of liquors in violation of law, and requires 
that, when a person is discovered in the act, the liquors being trans- 
ported shall be seized, the vehicle in which they are being carried taken 
into possession by the officer, and the person in charge thereof — that is, 
of the liquors and vehide — arrested, all to follow practically concurrent- 
ly with a discovery on the part of the officer of a person in the act of 
transporting liquors contrary to law. The vehicle used in transporta- 
tion of the liquors becomes the offending thing, as the person discovered 
in the act is the offender, and is to be dealt with as section 26 of title 
2 of the act further provides. 

This section seems to contemplate that, upon conviction of the per- 
son apprehended in the transportation of the intoxicants, the vehicle 
or other craft used in such transportation shall be sold in any event, 
unless the owner show good cause to the contrary. United States v. 
Brockley (D. C.) 266 Fed. 1001. When sold, the proceeds thereof, 
after the pa3rment of the expenses attending the seizure and sale and 
such bona fide liens as are established against the property, are required 
to be covered into the treasury of the United States. After sale, all 
Hens against the property are transferred to the proceeds. Bona fide 
liens may be established by intervention or otherwise "at said hearing," 
or in other proceeding brought for the purpose. If, however, no one 
shall Be found claiming the vehicle, it is provided that the taking of the 
same, with the description thereof, shall be advertised m manner pro- 
vided, and, if no claimant shall appear within 10 days after the last 
publication of the advertisement, then that the property shall be sold 
and the proceeds paid into the treasury of the United States as miscel- 
laneous receipts. 

It would appear that the procedure provided, where no one is found 
claiming the property, is ample for divestiture of title, as appropriate 
notice to interested parties is provided, and an opportunity for any 
claimant to appear and presumably to be heard is afforded. But in the 
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first instance, as we have seen, the act directs that upon conviction of 
the person arrested, except upon good cause shown by the owner, the 
court shall order a sale at public auction of the property seized, that is, 
the vehicle or other craft used in transporting the intoxicants, and 
then how the proceeds shall be disposed of. No declaration of forfei- 
ture or condemnation of the property seized is provided for. The pro- 
vision for transferring the liens of claimants to the proceeds of the sale 
would seem to indicate a legislative purpose to extend to lien claimants 
the right to pursue their claims to the extent of proceeding against the 
proceeds after sale; that is to say, the sale itself was not designed to 
cut off controversy as to the rights of bona fide claimants touching the 
property seized and ordered to be sold. So it is manifest that the owner 
is not precluded by the order of sale and the sale made in pursuance 
thereof, nor are the lien claimants. 

As to the procedure, the officer making the sale is required to pay all 
bona fide liens which are established by intervention or otherwise at 
**said hearing" or other proceeding brought for the purpose. An am- 
biguity exists as to what is meant by the use of the words **said hear- 
ing." Do they relate to the trial of the person arrested, or to the hear- 
ing brought on by intervention or otherwise, or other proceeding 
brought for the purpose of determining the validity of the liens claim- 
ed, or their relative priorities? 

I am of the view that the latter was intended. The order of sale 
would seem to follow automatically upon conviction. There is no pro- 
vision for a trial touching the rights of claimants to the property at the 
time of the trial of the person arrested. In fact, such a hearing would 
seem to be collateral to any issue as to the guilt of the person arrested. 
No notice of the seizure of the property is provided by which to pre- 
clude parties interested therein, unless it be that the seizure itself is 
deemed sufficient for the purpose. If the seizure is to be deemed suffi- 
cient, why provide later for advertising the sale in case no one shall be 
found claiming the property, and opportunity for claimants to appear 
in pursuance of the advertisement? 

It is manifest that there is lack of definite procedure prescribed ap- 
plicable in the first instance by which to determine the relative rights 
of all parties concerned in the property, so as to preclude them at once 
and for all time from further claiming any interest therein. Now, the 
government has, with a view to condemning the property seized and 
affording a hearing to all parties concerned, and disposing of the same 
as the law directs, instituted the present proceeding, through means 
of what is termed a libel, and the primary question is whether such pro- 
ceeding is appropriate and can be availed of for the purpose. 

Information by the Attorney General is the usual procedure by which 
to recover in behalf of the government for any debt or contract for 
moneys due it and for any forfeit due for the breach of a penal stat- 
ute. 22 Cyc. 716. The petition filed in the present case answers the 
purposes of an information, though called a libel, and is obviously ap- 
propriate for the purpose of condemning the property involved, which 
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in effect is forfeited to the government by reason of its improper use in 
transporting intoxicants in violation of law. 

Although it might be that section 26 has provided a sufficient pro- 
cedure for condemning the property (United States v. Hydes [D. C] 
267 Fed. 470), which is doubtful, as appears from the foregoing review 
of the provisions of that section, I can see no possible objection to 
resorting to the proceeding by information for accomplishing the pur- 
pose. It is not an original proceeding, but is merely ancillary to the 
criminal cause. It affords a hearing to all parties concerned, and finally 
precludes all parties interested, and settles the title to the property 
condemned and the proceeds arising from a sale once and for all. An- 
cillary proceedings in aid of the main cause are common, and I need 
not stop to cite instances. I am of the opinion, therefore, that the 
present proceeding is not only appropriate, but that it is within the 
province of the court to entertain the same. 

Answering the second ground for the exceptions, it is already appar- 
ent, from the foregoing analysis of section 26 of title 2 of the National 
Prohibition Act, that the duty of the court is to order a sale of the 
property, not a forfeiture or condemnation, and therefore it is not es- 
sential that the forfeiture be declared in the criminal cause. Nor is a 
previous conviction of the person charged with the transportation of 
the intoxicants a bar to the ancillary proceeding to condemn the vehicle 
or other craft used in the transportation thereof. The present proceed- 
ing in rem, as we have seen, has been invoked for the accomplishment of 
that purpose. How can it be said, then, that the proceeding puts the 
defendant twice in jeoparay for the same offense. 

The forfeiture of the automobile is not a part of the penalty prescrib- 
ed for doing the act for which the defendants were convicted ; it is a 
thing that is to follow from the fact of conviction, and is so contem- 
plated by the statute. It follows in such a case that conviction is not 
a bar to the subsequent proceeding for forfeiture. The latter is not cal- 
culated to put the defendant twice in jeopardy for the same offense. 
United States v. Three Copper Stills (D. C.) 47 Fed. 495. The cases 
of Coffey V. United States, 116 U. S. 436, 6 Sup. Ct. 437, 29 L. Ed. 
684, and United States v. McKee, 4 Dill. 128, Fed. Cas. No. 15,688, 
are plainly distinguishable from the present. 

That conviction was had in the criminal cause is a pertinent allega- 
tion to the government's right to condemn the automobile. For the 
want of such allegation, the libel or information must be held to be in- 
sufficient The information, however, is amendable. The exceptions 
will therefore be sustained, with leave to the government to amend with- 
in 10 days. 
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THB CUNGSTONH 
SEEHAN ▼. TOMKINS COVB STONE CO. et aL 

(District Court, B, D. New York. January 22, 1921.) 

Collisitm «s»71(2)— -Moving vesfiel held liable to ooUisioii with moored 

A barge held In fault for collision with a launch tied up at a pier, which 
the barge, also moored to the pier, struck when she was swung around 
to facilitate unloading, without notice to the launch of thfe Intended 
maneuver, and the launch held not barred from recovery because she 
made fast to the pier without the consent of the owner, where he made no 
objection to her remaining. 

In Admiralty. Suit for collision by Jay S. Skehan, owner of the 
power boat Niagara V, against the barge Clingstone, witn Frederick 
Semken and the B. Turecamo Contracting Company, Incorporated, im- 
pleaded. Decree for libelant against respondent Semken and the barge. 

Theodore L. Bailey, of New York City (Frank C. Welles, of New 
York City, of counsel), for libelant. 

Clarence Sage Woodman, of New York City, for claimant. 
"Otto Scheilke, of Brooklyn, N. Y., for Frederick Semken. 

William S. Butler, of Brooklyn, N. Y., for Turecamo Contracting 
Co., Inc. 

GARVIN, District Judge. This libel was filed by the owner of the 
power boat Niagara V against the barge Clingstone, for damages sus- 
tained as the barge swung around and struck her while both boats were 
moored at the pier at the foot of Bay Thirty^Second street, Brooklyn. 
The claimant has brought in by petition the B. Turecamo Contracting 
Company, Incorporated, to which the cargo of the Clingstone was con- 
signed, and Frederick Semken the owner of the pier. On the evening 
of September 24, 1919, at 8 p. m., the Niagara V reached the Semken 
pier, at which the Clingstone was lying ; the Niagara V, arriving after 
dark, asked and received permission of the captain of the barge to make 
fast to her. She accordingly made fast, and swung about 15 feet astern 
of the Clingstone, with one rope to the latter's starboard bow and a 
line to the pier. The barge was lying bow in; the launch, bow out. 
The next day the weather wa§ too rough to move the Niagara V, and 
at 2:15 p. m. the barge was winded around in order to complete the 
discharge of her cargo. After notifying the Niagara V to move her 
bow line from the barge, the lines holding the barge at her stem were 
cast off, and she swung out, driven by the wind ; as she came completely 
around, she crushed the Niagara V. The Niagara V did not ask any 
one's permission to make fast to the pier. There is testimony that 
signs were posted, giving warning that a boat docking there did so at her 
owner's risk ; but tJiese were not known to the Niagara V and were not 
brought to her notice, nor was she ordered to leave. 

The claimant of the barge brought in Semken and the Contracting 

^r=>For other cases see same topic &. KEY-NUMBER in all Key-Numtered Digests A Indexes 
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Company, by petition, upon the theory that the latter, was the consignee 
and owner of the cargo, and that either that company or Semken had 
entire charge of the unloading. The evidence establishes that Semken 
had made an agreement >with the Contracting Company by which he 
was to unload the cargo at a fixed price per cubic foot or yard and that, 
under the J^reement, he assumed direction of the unloading. Indeed, 
it is conceded in the brief filed by Semken that the Contracting Com- 
pany had nothing whatever to do with the method or operjition of un- 
loading the cargo. 

The Niagara V was moored, and upon the Clingstone, a moving ves- 
sel, rested the duty of avoiding a collision or of showing that it was free 
from fault. The Smedley (D. C.) 216 Fed. 927 ; Island Transportation 
Co. V. Seattle (D. C.) 205 Fed. 993 ; The Thode Fagelund, 214 Fed. 775, 
131 C. C. A. 187. It has even been so held where a vessel was moored 
in violation of a statute. The Daniel McAllister, 258 Fed. 549, 169 C. 
C. A. 489. The testimony is conflicting as to whether the captain of the 
barge told the man in charge of the Niagara V that the barge was about 
to be winded and to cast off his line to the Niagara V, or merely to let 
go his line. In view of the fact that the barge captain himself took 
the Niagara V's line and made it fast to the dock, the court finds as a 
fact that the direction was merely to let go the line. Otherwise the 
barge captain would naturally have made some further statement, as 
he made fast the line to the dock, to the effect that the Niagara V had 
better make certain that she vftis far enough inshore so that the barge, 
swinging around, would clear her. 

A decpee will therefore be entered primarily against Semken, with 
any deficiency against the Clingstone. See The Thode Fagelund, supra. 
No liability of any sort has been established against the B. Turecamo 
Contracting Company, Incorporated, as to which the petition is dis- 
missed. 

272 P.— 13 
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HEWITT T. AMERICAN TELEPHONE & TELEGRAPH CO. 

(District Court, S. D. New York. January 20, 1920.) 

1. Patents <S=>218(1)— License held to require payment of royalties only if 

licensee's device infringed. 

A licensee, who agreed to pay royalties on instruments used by It em- 
bodying, or made or operating in accordance with, the inventions of the 
licensor, Is required to pay royalties only on devices which in effect in- 
fringe the licensor's patent. 

2. Patents «®==>32&-.7ai,001, daim h and 781,002, claim 3, for vapor ampli- 

fler, held not infringed. 

The Hewitt patents, No. 781,001, claim 1, and No. 781,002, claim 3, for an 
apparatus and method of amplifying variable electrical currents by a 
gas or vapor conductor in the circuit, held not infringed by audion re- 
peaters, which generated a new and stronger electrical current having 
me same variations as the primary current, though the repeater used a 
bulb in which an infinitesimal quantity of air remained. 

3. Patents <&=^229, 234— -Presence of inflratesinml amount of air, perfonD^ 

ing no function, dSoes not make audion a ^H^apor conductor." 

Relative to infringement of an apparatus and a method, an audion bulb, 
in which the current passed from the filament to a plate, is not a vapor 
conductor, though an infinitesimal quantity of air was left in the bulb, 
which performed no function, but was merely left because It was not 
practical or economical to exhaust It. 

4. Patents 4©=>328— 1,120,949, claims 1, 7. 11, 13, 18, 19, and 1,121,359, dauns 

2-4. for increasing resistance of electrodes, held not infringed. 

» The Hewitt patents, No. 1,120,949, claims 1, 7, 11, 13, 18, 19, and No. 
1,121,359, claims 2 to 4, for an apparatus and method for increasing re- 
sistance to starting a current at an electrode by inducing In the vapor 
around the electrode a higher charge than Is induced solely by tbe applica- 
tion of current through the terminals, is not infringed by an audion re- 
peater consisting of a bulb in which the current passed from the filament 
to a plate, though between the two was a charged grid acting merely to 
vary the amount of the current, and not to prevent the starting or fiow of 
an undesired current. 

In Equity. Suit by Peter Cooper Hewitt against the American Tele- 
phone & T.elegraph Company. Bill dismissed. 

Kerr, Page, Cooper & Hayward, of New York City (Drury W. 
Cooper, of New York City, of counsel), for plaintiff. 

Frederick P. Fish, of Boston, Mass., and Charles Neave, George E. 
Folk, and William R. Ballard, all of New York City, for defendant. 

MAYER, District Judge. The suit, in effect, calls for the interpreta- 
tion of patents in respect of certain devices, although the nature of 
the suit is an alleged breach of contract. As discovery and specific per- 
formance, as well as damages, are sought, the cause is in equity. 

The question in the case is whether, in making and using a single 
form of device, referred to by defendant as its audion type of tele- 
phone repeaters, connected up and operated on its wire circuits, the 
defendant is utilizing the foHowing claims of certain patents owned by 
plaintiff, viz.: Patent No. 781,001, claim 1; patent No. 781,002, claim 
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3; patent No. 1,120,949, claims 1, 7, 11, 13, 18, 19; patent No. 1,121,- 
359, claims 2, 3, 4. 

The controversy between the parties arises out of contract relations 
between them. On December 16, 1912, plaintiff and defendant entered 
into an option agreement by which defendant acquired a right to ob- 
tain a license from plaintiff in the form set forth in a draft of license, 
marked "Agreement A," forming a part of the option agreement. On 
December 15, 1913, the parties entered into a license agreement which 
is' the controlling contract between the parties, although, of course, the 
pfbceeding papers may be read in connection with the license agree- 
ment of December IS, 1913, for purposes of interpretation. 

Without too detailed a discussion of the provisions of these docu- 
ments, the essential features may be outlined. Under clause 1 of the 
license agreement, Hewitt granted to the Telephone Company the right 
to make and use — 

"in telephone or telegraph systems employing wires or metallic conductors 
coimeetlng stations, gas or vapor and so-called vacuiun electric apparatus 
for creating, transmitting, receiving, relaying, repeating, modifying, amplify- 
ing or boosting telephonic or telegraphic electric currents, waves or impulses, 
or (in so far as not in conflict with the agreements above referred to) for 
lightning arresters, or strong current discharger or protector, or charge or 
voiiage Umiters, embodying or made or operating in accordance with any and 
all inventions which he has heretofore made either alone or jointly with 
others (all of which devices are, for convenience, herein called C. N. T. de- 
Tices) and to sell and lease such C. N. T. devices to others. • • • " 

In the draft of license forming a part of the option agreement, the 
gas or vapor, etc., devices for creating, transmitting, etc., electric waves 
or impulses were stated as being called C. N. T. devices. In the li- 
cense agreement those devices are called C. N. T. devices only when 
embodying some of the Hewitt inventions. The grant covered all in- 
ventions which Hewitt had theretofore made, whether or not patents 
had already been issued for them. He had then made many inven- 
tions, among which were those set forth in eight enumerated patents ; 
but such enumeration did not purport to specify all that were included 
within the. grant. Hewitt has made many -valuable contributions to 
science, and between 100 and 200 patents have been issued to him. 

Under clause 2 of the license Hewitt agreed to grant similar licenses, 
at the option of the Telephone Company, under inventions made by him 
up to January, 1921. The Telephone Company agreed, in clause 4, to re- 
port periodically the number of installations of the devices "embodying 
or operating in accordance with the inventions of any unexpired pat- 
ent or patents under which this license is granted," and to pay royalties 
"for each such installation so reported." The license is exclusive so 
long as at least $10,000 is paid in each year. The Telephone Company 
has reported and paid royalties upon certain devices, but is not re- 
porting or paying royalties with reference to certain other devices, nor 
disclosing to Hewitt its improvements with reference to such other de- 
vices. 

The devices which it has reported and upon which it has paid roy- 
alties are mercury vapor repeaters ipagnetically controlled, those being 
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covered by the Hewitt patents, 749,791 and 749,792, specifically men- 
tioned in the license, but not here in suit. The devices which it has 
not reported as coming under the license, and upon which it has not 
paid royaUies, are repeaters of the audion type, containing a heated 
filament, a grid, and a plate, but not containing mercury vapor, smd, 
as contended by defendant, not utilizing any vapor or gas of any kind. 

[ 1 ] In my opinion, the construction of the license leads to the con- 
clusion that plaintiff cannot succeed, unless the repeaters used by it are 
devices "embodying or operating*' the claims of the licensed patents, 
supra. Of course, invalidity cannot be asserted by defendant, and 
therefore, upon the construction of the Hcense as above set forth, both 
parties agree that the paramount issues of the case are, in eflEect, the 
samft as in an infringement suit. 

[2] Hewitt patents, Nos. 781,001 and 781,002.— The disclosures of 
these two patents are identical as to specifications and drawings, the 
difference being only in the claims; the first being an apparatus and 
the second a method patent. 

"In certain patents granted to me September 17, 1901," the patentee states, 
**attention is called to the fact that the resistance of an Inclosed vapor or gas- 
carrying current in an electric circuit varies inversely with the current car- 
ried by the vajwr. Accordingly, if a varying potential be applied to an ap- 
paratus of the general character described in the patents referred" to, a varia- 
tion of current will tajce place in the inclosed gas or vapor, and this variation 
of current will affect the entire circuit in which the apparatus is included, and 
if the circuit is so arranged that the gas or vapor apparatus shall represent 
a considerable portion of the total resistance of the circuit the variations of 
current thus caused in the conducting gas or vapor will cause comparatively 
large variation in the entire circuit. It is customary to oi)erate electric cir- 
cuits for various purposes by causing variations of potential in the circuit, 
such variations being utilized to influence appropriate receiving apparatus. In 
the present invention I avail myself of the peculiar features of electrical re- 
sistance In a gas or vapor conductor to vary or magnify the ^ects produced 
by iK)tential variations in a circuit. By virtue of the described characteristics 
of gas or vapor conductors it is possible, for Instance, to translate variations 
of potential in a circuit into variations of current or quantity, and inasmuch 
as the conducting gas or vapor responds practically Irstantaneously to the 
applied variations of potential, currents of any practical rapidity or fre- 
quency can be made to undergo the described transformation and produce 
their effects upon a suitable receiving apparatus. As the practical result of 
an increase of api^ied potential is an increased flow of current, the original 
electrical impulses in the circuit may produce magnlfled effects as compared 
with those which the same impulses would produce if applied directly to th« 
receivers." 

The claim reads : 

"1. The combination in an electric circuit, of a source of potential varia- 
tion, a receiving apparatus adapted to translate the variations caused by 
the source, and an inclosed gas or vapor conducting medium." 

Hewitt shows in his drawing a single circuit, in which there are 
included a battery i, a transmitter or potential changing apparatus S^ 
a mercury vapor tube 6, and a receiver 4- 

The claim supra shows that the circuit is an electric circuit; i. s*., 
one circuit in which the mercury vapor tube, transmitter, receiver, and 
battery are in series. Dr. Millikan, defendant's expert, testified : 
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"The only way you can possibly amplify by inserting a device into a series 
circuit of this sort is by getting a device which actually subtracts some resist- 
ance that is already there; that is what a negative resistance does. A nega- 
tive resistance is defined as a negative value of the increment in potential 
over the increment in current, and if, for the frequency used in speech, the 
Inserted device has that negative value, that means that it actually subtracts 
a certain amount of the resistance that is already in the circuit, and therefore 
allows a larger current to flow. • ♦ ♦ The condition for amplification in 
such a circuit is that there be a falling electromotive force current characteris- 
tic * * * It is the principle of the introduction into a series circuit of a 
negative resistance which amplifies, ((imply because it annuls a certain part 
of the resistance that is already there.' It simply subtracts a certain resist- 
ance from the circuit, and it .will amplify just in the proportion which the sub- 
tracted resistance hears to the resistance of the whole. circuit." 

As the result of this and other testimony, I am satisfied that, as con- 
tended by defendant, in the Hewitt circuit, if amplification results, it is 
entirely due to the device having the characteristic that the potential 
across its terminals decreases under increase of current, and this is 
the "peculiar feature of electrical resistance in a gas or vapor con- 
ductor" referred to in the specification. Mr. Hogan, plaintiff's expert, 
in effect, came to the same opinion. 

The operation and characteristic of the Hewitt device are due to the 
presence of gas or vapor in the Hewitt conducting space. There is 
no doubt that mercury vapor devices may be so connected up and op- 
erated as to act as amplifiers, without relying upon this characteristic 
for the production of the amplification, but not in a circuit such as set 
forth in the patents in suit. 

Looking, as we must, at the claim, the expression is found "an in- 
closed gas or vapor conducting medium." Not only this language, 
but the nature of the patent, indicates that there is to be a medium char- 
acterized by the presence of a gas or vapor. If this conclusion be cor- 
,rect, then plaintiff's "conducting medium" is radically different from 
defendant's device, and is not consonant with defendant's theory of op- 
eration. 

The fundamental principle of operation of defendant's device, ac- 
cording to defendant's contention, is that of a relay. The circuit in 
which the variations are caused in response to the voice waves does 
not extend to the distant receiver but ends in the repeater. Defendant 
contends that its so-called audion type of device is essentially a re- 
transmitter or repeater of variations into another circuit, in which they 
appear as amplified variations. The Hewitt device, per contra, does 
not repeat anything. It acts merely to amplify or magnify the current 
changes in the circuit in which it is placed, and goes no further. Are 
defendant's contentions as to this device sound? 

Defendant's device consists of an evacuated glass vessel with three 
electrodes sealed in it: (1) The filament heated by an electric current; 
(2) a grid; (3) a plate. The input circuit is connected with (1) and 
(2), and the output circuit with (1) and (3). The arrangement is that 
covered by claims 4 and 6 of De Forest's patent, No. 841,387, as to 
which the Marconi Company confessed judgment in Marconi v. De For- 
est (D. C.) 236 Fed. 942. Defendant's device is called an "audion 
type," rather than "audion," because, as constructed and used by de- 
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fendant, it differs somewhat from the commercial audion of De For- 
est. 

The testimony shows that the Telephone Company very naturally has 
directed its attention to developing instrumentalities designed to make 
speech clearly heard at the receiver at the end of long distances. To 
this end the Shreeve mechanical repeater went into commercial use on 
the New York-Chicago long-distance 'phone line in 1904, and gradually 
went into extensive use, and is still in use. In 1911 the Telephone Com- 
pany first began work on mercury vapor repeaters and developed one 
fonn of repeater upon which royalties have been paid to Hewitt under 
patents included in the Hcense, but not here in issue. In October, 1912, 
the audion type of repeater was called to defendant's attention, the 
work was begun to develop this avenue of improvement. Experimen- 
tation on the mercury vapor and on the audion type repeaters was con- 
tinued until late in 1915. when, owing to the unsatisfactory results from 
the mercury vapor device, further investigation in that direction was 
discontinued, and the practical art, so far as exemplified by defendant, 
has been confined to the mechanical repeater and the audion type re- 
peater. 

From the foregoing, it is apparent that defendant is concerned only 
with finding out and utilizing the most effective devices. Obviously 
the more efficient its long-d* stance service becomes, the more it will be 
used and be of commercial value ; and the case, therefore, is not one 
where a disingenuous licensee seeks to avoid just payment, but where 
a licensee refuses to pay, because it believes other means more efficient, 
and insists that those other means do not utilize what the license covers. 

Defendant's device is shown in plaintiff's Exhibit 33. The repeater 
is illustrated at 6 and the filament is continually kept heated by means 
of current from the battery B. The terminals of the "input*' circuit 
from the transmitter at the left are connected to the filament and the • 
grid ; this circuit including a battery Eg, the negative terminal of which 
is connected with the grid. The "output" circuit, to the right, includes 
a local battery i, the negative pole of which is connected with the fila- 
ment and the positive pole to the plate, so that the filament is always 
negative with relation to the plate. 

This current from battery 1 is always flowing in the output circuit. 
Nittorf and Goldstein disclosed in 1885 that, if the negative electrode 
or terminal (the filament) in an evacuated space is heated, current will 
flow through the space between the separated negative (filament) and 
positive (plate) terminals in that space. This output circuit, in which 
current continuously flows from the battery 1, includes the receiver 4 
and plate and filament of the repeater B, The function of the input 
circuit, which includes the transmitter 3 and the grid and filament of 
the repeater, is to cause variations in the resistance to the flow of cur- 
rent in the output circuit between filament and plate. The action of 
the grid is that of a capacity charged to a potential rather than that of 
a current flowing. 

When the electrical variations produced in the input circuit by the 
transmitter come to the repeater, their effect is to cause corresponding 
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changes in the current in the output circuit, and those variations act on 
the receiver to produce corresponding sound waves. The operation of 
the circuit which uses the audion type of device is the same as that of 
the circuit in which the mechanical repeater has been used for the past 
fifteen years. The mechanical repeater installation is shown diagram- 
matically in plaintiff's Exhibit 28. 

In both the mechanical repeater and the audion type repeater the in- 
put variations caused by the transmitter never reach the distant receiver, 
but end at the repeater, where they act upon the repeater element to 
vary the current supplied to the output circuit by the local battery. So 
the sounds acting upon the transmitter, or rather the corresponding 
electric variations, are repeated in another circuit, where variations 
similar in form, but larger in volume, are created to act upon the dis- 
tant receiver. 

Devices of this sort, connected to operate in this manner, are known 
as "relay" devices, and a relay in the sense here used is a device con- 
necting two individually distinct, circuits, whereby the signals of one 
are repeated into the other. The relay is affected by the exhausted im- 
pulses at the end of a long circuit, and operates to repeat or reproduce 
impulses of the same character in another circuit as strong newly gen- 
erated impulses using a new source of energy. The audion relay, or 
valve, is virtually the voice, and the transmitter operated thereby, of 
the second circuit. 

In summarizing the relay action or principle in accordance with which 
the defendant's devices in controversy operate, Millikan testified : 

**The alternating electromotive forces • • • paBs to the grid and fila- 
ment, and the changing potentials between the filament and the grid act to 
release greater or smaller quantities of current between the filament and the 
plate. In other words, defendant's device is what- 1 will term a valve device, 
in which the energy released in the secondary circuit bears no necessary quan- 
titive relation to the energy flowing in the primary circuit. The wave forms 
in the two circuits are the same ; that is, the condition is one of distortion- 
less repetition, but the amplification here is due to these electromotive forces 
or potential differences impressed between the filament and the grid (even 
though there are no currents fiowing whatever between the filament and the 
grid) releasing new currents in the secondary circuit." 

On the question as to the character of the space within defendant's 
bulb — i. e., whether it contains gas or vapor — tiie answer is that there 
is substantially no air, gas or vapor therein. The defendant's tubes are 
exhausted to such a degree that the pressure remaining in them bal- 
ances a mercury colunrm of only one 100-thousandth of a millimeter, 
or less, which is one 76-millionth part of ordinary atmospheric pressure, 
or about one 5-millionth part of a pound. 

On the point that this minute amount of gas does not take any part 
in the operation of defendant's devices, I accept the summary of facts 
in the brief of defendant's counsel. 

(1) The pressure does not rise when the device is heated, as it would 
if an appreciable amount of gas were present. 

(2) No appreciable amount of current flows between filament and 
grid, and such current would flow if gas or vapor took any part in 
the operation of the device. There is a small leakage current there 
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amounting between filament and plate, but it is ineffective for any pur- 
pose and does not figure in the operation. 

(3) The device works no differently, if even less gas or vapor is 
present ; it is merely useless and uneconomical to reduce the pressure 
to a lower point 

(4) The space inside of the defendant's tubes does not glow, as it 
would if gas were taking part in the operation. 

(5) Ehiring operation, the temperature of defendant's filament does 
not change, as it would if appreciable gas were present 

(6) If, during operation, the temperature of the filament is inten- 
tionally increased, the current flow between filament and plate is not 
altered, as it would be if gas took part in the operation of the de- 
vice. 

(7) If gas or mercury is introduced into the defendant's tube while 
the device is operating, the usefulness of the tube is ended, as its am- 
plifying qualities were destroyed. 

The reasons leading to this conclusion are fully developed in the tes- 
timony and clearly set forth in the brief. They are highly technical in 
character, and it is sufficient to state the conclusion without elabora- 
tion ; for to one desiring to form an independent judgment, a reading 
of the testimony on this and other points is necessary, in order even to 
attempt to understand these features of the controversy. 

I was very much impressed with Millikan's testimony, both in re- 
spect of those matters which seemed fairly tangible as well as to the 
purely theoretical side. It seemed to me that cross-examination at the 
instance of able counsel failed to impair, in the slightest degree, the 
clear, logical explanations by this highly trained expert of actions and 
subject-matter often quite obstruse. On the contrary, the testimony 
of Hogan (for whom on more than one occasion this court has ex- 
pressed marked appreciation) was quite often inconsistent and unsat- 
isfactory, due not to any lack of ability or intellectual integrity, but due 
to the difficulty of the facts which confronted him and the mental at- 
titude in which an expert sometimes finds himself of seeing the facts 
only in the light of his theory. When the theory fails, the facts often 
take on another aspect, or vice versa* 

[3] Finally, it remains to consider the point that there is an infinitesi- 
mal amount of air in the evacuated space of defendant's bulb. To hold 
that this fact, which is irrelevant to the principle on which defertdaiit's 
devices act, justifies the conclusion that defendant infringes, would be to 
substitute words for substance. VVestinghouse v. Boyden Power Brake 
Co., 170 U. S. 537, 568, 18 Sup. Ct 707, 42 L. Ed. 1136; Westinghouse 
Air Brake Co. v. New York Air Brake Co., 119 Fed. 874, 56 C C. A. 
404; Western Electric Co. v. Western Td. Const Co. et al. (C. C.) 
79 Fed. 959, 961. 

The foregoing conclusions render unnecessary a consideration of the 
prior art, which otherwise might be seriously considered. In addition 
to all which has been said, the experimental demonstration in the court- 
room and at Dr. Hewitt's laboratory tend to confirm all that defend- 
ant contends for. It seems to me that defendant's devices exemplify 
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operation on a principle and modes of operation so clearly different 
from those of plaintiff that plaintiff has failed to show that defendant 
uses devices "embodying or made or operating in accordance with" the 
inventions of plaintiff here under consideration. 

[4] Patents Nos. 1,120,949 and 1,121,359— No. 1,120,949 is the ap- 
paratus, and No. 1,121,359 the method, patent. The drawings are the 
same, except that the method patent contains a Figure 5 not in the other 
patent, and to that extent only the descriptions are different. These 
patents do not relate to repeaters nor amplifiers, telephone operations 
nor circuits. 

"The object of tbis invention," Hewitt stated in his specification, '*l8 to 
render more difficult the starting of a current into an electrode which for 
the time being may be negative; that is to say, to strengthen the normal 
initial resistance to starting at a negative electrode." 

The claims 2, 3, and 4 are sufficiently illustrated by reference to 
claim 2, which reads : 

"2. The method of increasing the resistance to starting at an electrode 
which is negative with relation to another electrode in a vapor electric de- 
vice, which consists in inducing in the vapor a higher charge than that which 
is indoced solely by the application of current through the terminals of the 
apparatus." 

In the apparatus patent, the same object is sought, and Claims 1 and 
13 will indicate the invention claimed. 

"1. In an evacuated electric apparatus, a container, electrodes therefor, and 
a shield at one electrode, and means for charging the said shield independent 
of the conductor leading to said electrode." 

"13. The combination with an evacuated chamber, two electrodes with a 
conductor within the chamber, the conductor being of k polarity opposite to 
that of one of the electrodes, an electric circuit connected with the two elec- 
trodes and means for charging the conductor electrically." 

The theory of the invention is thus described in the patents : 
"I have found that under certain conditions the vapor in the neighborhood 
of the negative electrode of a vapor device, and particularly at a small dis* 
tance from the surface thereof. Is, before the current actually passes, charged 
inductively in a sense opposite to the chai^ie of the negative electrode itselt 
and not in the same sense ; that is to say, the vaptn: at a short distance from 
uie surface of the negative electrode is charged positively as if by induction. 
Appearances seem to indicate that the vapor in dose proximity to the sur- 
face of the negative electrode so arranges itself that it acts as a dielectric, 
while farther away it is capable of assuming a charge as if it were a con- 
ductor. For the purpose of the present invention, this apparent dielectric ac- 
tion may be considered the cause of the high initial reluctance or resistance 
to the passage of the current. As already stated, the present invention con- 
cerns itself with amplifying this effect, so as to still further increase this re- 
luctance or resistance to starting. 

"For example, I have placed near thie negative electrode an exploring disk 
or ring, and when the said disk or ring was charged negatively by means of a 
static machine the device occasionally started of itself; the terminals being 
connected with a continuous current circuit carrying a current of 110 volts. 
When, however, the ring was charged positively even to a greater potential, the 
device did not start. On Introducing a spark gap, when charged positively, 
80 that the ring was allowed to charge and dischar^ itself, the device started 
into operation. By reason of these facts the ring may be made to still further 
increase the potential of the inductive effects from the negative electrode. 
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Tlie diflficulty of starting may be increased by causing the inductiTe effect of 
the ring to preponderate over the Inductive effect of the current at the nega- 
tive electrode, modifying it to a great extent, and may be used for assisting 
tliese reactions for useful purposes. Certain superlmiwsed charges appear 
to lessen the tendency of a negative electrode to disintegrate, and thus assist 
in preventing the lowering of the reluctance or resistance to starting from 
this cause. It appears from the discovery thus made that the vapor close to 
a negative electrode interposes between the said electrode and an electrode 
which is positive to it in an apparatus, a dielectric condition which can be 
further increased by inducing a greater charge than that which the electrode 
itself would induce. I propose to make use of this principle of operation by sur- 
rounding an electrode or electrodes of a vapor apparatus or other vapor de- 
vice with a shield capable of receiving a charge that will augment or assist 
the charge which would naturally be present at a negative electrode. The 
device for producing this charge may be any suitable device, but Is herein il- 
lustrated as a transformer of small current capacity, but of higher xK)tential 
than that at the negative, and is connected to shields thereby assisting the 
charge. The action is not essentially that of current flowing, but more nearly 
that of capacity charged to the required potential. The shield, when properly 
connected electrically, has the effect of increasing the starting resistance at an 
electrode, being negative for the time being to another positive, and thus tend- 
ing to assist in preventing current passing between these electrodes. In this 
high potential circuit a condenser may be introduced in order to actually limit 
the flow of more than a specific amount of current, and further the neutral 
points of the windings of the transformers may be all connected together, so 
as to insure the same zero point or a positive difference of potential at the 
terminals. 

"I have found In certain experiments under the certain degrees of Im- 
purity of the gases and under certain conditions, and particularly where 
otaer gases were present than those of mercury vapor, that the effects herein 
stated may be reversed or changed. In other words, under the peculiar con- 
ditions of materials and manufacture used, there are instances where the 
actual reversal of the operation described will tend to take place, so that un- 
der particular conditions to get at the result desired it becomes necessary 
to connect the apparatus, here shown in the one sense, in the other sense to 
obtain results. These conditions may be considered as abnormal, and are to 
be avoided by further cleansing and exhaustion for the removal of the cause, 
except in instances where such abnormal conditions are desirable. Incidental- 
ly the shields may constitute chambers inclosing the various electrodes and 
thus serve to screen the various electrodes from the effects of certain dis- 
charge when one or the other of them is tempo rnrlij a negative electrode and 
another a positive electrode. The shield surrounding a given positive electrode 
may be made to substantially inclose the electrode or not, as is found most 
practical in use, or may be made wholly or in part of conducting material. 
♦ ♦ ♦ Screens or shields, such as herein described, serve to increase the 
normal resistancfe to starting between the positive electrodes, and also to re- 
duce the danger of short-circuiting between the positive electrodes ^ and 4. 
Thus the apparatus is adapted to work with greater certainty." 

Passing, without discussion, the many details leading up to the con- 
clusion, the patents come down to this: That the shield prevents a 
positive electrode from acting as a negative and compels it always to act 
as a positive, and thus control of the direction of flow of current is at- 
tained. The patents are concerned only with preventing or making 
"more difficult" the starting of the current flow in an undesired direc- 
tion, and do not oflFer any guide as to how to control the amount of the 
current flow, during its existence. The expert testimony and the file 
wrapper inevitably lead to this conclusion. 

Defendant's grid is not the shield of plaintifFs patents. The grid 
merely acts to vary the amount of current, and there is nothing for it to 
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act upon to prevent the starting or flow of an undesired current. The 
current flow in defendant's organization is. the .one desired flow between 
filament and grid, and this occurs whether the grid is present or not. 
Defendant's grid is not at the positive electrode, as contended by plain- 
tiff, but nearer the negative electrode ; but it majces no difference where 
it is. 

The fact is that, except for some similarity in phraseology, and the 
further fact that the grid, as matter of words, might be called a shield, 
there is nothing in common between these two patents of plain- 
tiff and defendant's devices, and, while the record is replete with elab- 
orate expert exposition, this branch of the case seems fairly simple. 
Not only have these two patents been of no practical service in this art, 
as against the undoubted utility of defendant's devices, but it is plain 
that, giving them their fullest academic value, they have a different 
object, principle, mode of operation, and result from these which char- 
acterize the audion type of repeater used by defendant. 

Were the case one of patentability, it could not be successfully con- 
tended that those two patents anticipated or negatived invention as ap- 
plied to defendant's devices; and, by the same token, infringement, 
though asserted, cannot be sustained. Highly meritorious as have been 
many of the contributions of plaintiff to the practical arts, defendant 
has not in any manner used devices covered by the license between him 
and defendant, so far as relates to the patents herein considered. 

Finally, it is, of course, impracticable to set forth in an opinion all 
the pros and cons of the expert discussion, but the effort has been to 
point out the outstanding features and the essential conclusions. 

Defendant may have a decree dismissing the bill. 
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CRANE V. PACIFIC STEAMSHIP CO. 

(District Court, D. Oregon. March 14, 1021.) 

1. Admiralty €=»20— Injury to longshoremao loading goods on steamsldp was 

maritime. 

A longshoreman, employed to load and store freight on the deck and in 
the hold of a steamship berthed at a dock, was engaged In maritime work, 
and his injury while so engaged was maritime. 

2. AdDiinilty <$=>2 — ^Aelion for injuries In maritime woik may lie maintained 

In eommoD-iAW eourt. 

Under Judicial Code, | 24, subd. 3 (Comp. St. § 991[3]), giving the 
District Courts jurisdiction of admiralty and maritime causes, saving to 
suitors the right of a common-law remedy, where the common law is 
competent to give it, an action in personam may be maintained in a com- 
mon-law court to recover for injuries sustained by a longshoreman while 
engaged in maritime work. 

At Law. Action by Harry Crane against the Pacific Steamship 
Company. On motion to transfer to the admiralty docket. Motion 
denied. 

Wm. P. Lord, of Portland, Or., for plaintiff. 

Grossciip & Morrow and Charles A. Wallace, all of Tacoma, \\''ash., 
for defendant. 

BEAN, District Judge. The plaintiff, a longshoreman employed by 
defendant company to load and store freight on the deck and in the 
hold of the steamship City of Topeka, while berthed at one of the 
docks in the city of Portland, on the navigable waters of the state, 
was injured while so employed through the alleged negligence of the 
defendant. He brought an action in personam against his employer in 
the state court to recover damages for his injury. The defendant re- 
moved the cause to this court on the ground of diversity of citizenship, 
and it has been noted for trial on the law side of the court. 

[1] The defendant moves to transfer it to the admiralty docket, 
on the ground that it is essentially a proceeding in admiralty. The 
work in which plaintiff was engaged at the time of his injury was 
maritime in its nature, and his injury was likewise maritime. 

[2] The question presented, therefore, is whether one injured by a 
maritime tort can maintain an action in personam against his employ- 
er to recover damages therefor in a common-law court. It was de- 
cided adversely to defendant's position by Judge Wolverton in Wil- 
liams V. Shipping Board et al. (no opinion filed) on July 23, 1920, and 
his conclusion is supported by the authorities. 

The statute conferring jurisdiction on the District Court of all civil 
causes of admiralty and maritime jurisdiction saves "to suitors in all 
cases the right of a common-law remedy where the common law is 
competent to give it." Section 24, subd. 3, Judicial Code (Comp. St. § 
991 f31). And Judge Holmes, speaking for the court in The Hamil- 
ton, 207 U. S. 404, 28 Sup. Ct. 133, 52 L. Ed. 264, says that the sav- 
ing clause "leaves open the common-law jurisdiction of the state 

^=>For oUier cases see same topic & KET-NUMBER in all Key-Numbered Digests & Indexes 
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courts over torts committed at sea. This, we believe, has always been 
admitted" — citing authorities. It is a remedy in the common-law 
courts which is saved to suitors, but not a common-law remedy (The 
Moses Taylor, 4 Wall. 411, 18 L. Ed. 397), and hence it was held in 
Chelentis v. Luckenbach, 247 U. S. 372, 38 Sup. Ct. 501, 62 L. Ed. 
1171, that, in an action by a seaman to recover damages for an injury 
caused by the negligence of a member of the crew in a common-law 
court, the defendant's liability should be measured by the standards of 
the maritime law rather than by those of the common law. The court 
said : 

"Plainly, we think, under the saving clause, a i^ght sanctioned by the mari- 
time law may be wiforced through any appropriate remedy recognized at 
eontmton law ; but we find nothing therein which reveals an intention to give 
the complaining party an election to determine whether the defendant's 
liability shall be measured by common-law standards rather than those of the 
maritime law. Under the clrcnmstances here presented, without regard to the 
court where he might ask reUef, petitioner's rights were those recognized by 
the law of the sea." 

And in Knapp et al. v. McCaffrey, 177 U. S. 638, 20 Sup. Ct. 824, 
44 L. Ed. 921, the court held that a suit in equity in a state court to 
foreclose a common-law lien for towage services arising under a mari- 
time contract was rot an invasion of the exclusive admM^lty jurisdic- 
tion of the District Court, but was a proceeding to enforce a common- 
law remedy, and is within the saving clause of the statute. 

"The true distinction," says the court, ''between such proceedings as are 
and such as are not invasions of the exclusive admiralty jurisdiction is 
this: If the cause of action be one cognizable in admiralty, and the suit 
be in rem against the thing Itself, though a monition be also issued to the 
owner, the proceeding is essentially one in admiralty. If, upon the other hand, 
the cause of action be not one of which a court of admiralty has Jurisdiction, 
or if the suit be in personam against an individual defendant, with an auxil- 
iary attachment against a particular thing, or against the property of the de- 
fendant in -general, it is essentially a proceeding according to the course of 
the common law, and within the saving clause of the statute • • • of a 
conunon-law remedy." 

The present action is one in personam, and in my judgment is clear- 
ly within the saving clause of the statute. 
The motion is therefore denied. 
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DUNHAM T. DYSON et al and four other cases. 

(Court of Appeals of District of Columbia. Submitted March 14, 1921. De- 
cided April 4, 1921.) 

Nos. 1341-1345. 

1. Patents 4@==>113 (7) —Concurrent decisions as to reduction to practice and 

diligence not disturbed. 

Where the Examiner of Interferences, the Examiners In Chief, and the 
First Assistant Commissioner of Patents concurred in holding that. If a 
party was the tirst to conceive, he was the last to reduce to practice, and 
not diligent just before other parties became active, and the conclusion 
is not clearly wrong, it will not be disturbed ; the question being one ot 
fact. 

2. Patents €==>113 (7) —Patent tribunals held regarded as in accord as to date 

of conception. 

Where the Examiner of Interferences and the First Assistant Comnua- 
sloner of Patents concurred In denying a party to an interference any 
. earlier date of conception than his filing date, and though the Examiners 
in Chief gave him an earlier date, they held in another proceeding on 
substantially the same evidence that he must be confined to his filing* 
date, the three tribunals must be regarded as in accord in limiting him to 
his filing ^e. 

3. Patents ^=»90(3) — Party hdd diligent wboi active personally or tlwtNigb 

ottiers at all times. 

Where an invention concerning selector switches for automatic tele- 
phone systems was a complicated one, requiring many experiments to 
give it practical form, and an applicant was active either personally or 
through others from the time of his conception until his date of filing, 
there was no want of diligence on his part. 

Appeal from Decision of the First Assistant Commissioner of Pat- 
ents. 

Interference proceedings, two of which were between Bert G. Dun- 
ham and Alfred H. Dyson and John Erickson, one between Bert G. 
Dunham and John Erickson, and two between Alfred H. Dyson and 
John Erickson and Bert G. Dimham. From a decision in favor of 
Erickson in each proceeding, the other parties separately appeal. Af- 
firmed. 

See, also, 49 App. D. C. 86, 258 Fed. 986. 

J. G. Roberts and G. Willard Rich, both of New York City, for 
Dunham. 

Charles C. Bulkley, of Chicago, 111., for Erickson. 

Curtis B. Camp and C. C. Bradbury, both of Chicago, 111., for Dy- 
son. 

SMYTH, Chief Justice. We have before us appeals in three inter- 
ferences numbered respectively 34534, 39810 and 39614. The issues 
of all are very closely related. We shall, however, consider them sep- 
arately. 

^r=>For other cases stf. same toDlc & KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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We take up first 34534. In this the contest is between Dyson, Erick-i 
son, and Dunham. As stated by the First Assistant Commissioner, the 
invention of this interference relates to automatic telephone systems, 
and has for its object the reduction of the number of first selector 
switches. Prior to the time this invention was made it had been the 
practice to employ a first selector switch for each subscriber. The par- 
ties here sought to simphfy the system by using what is termed a line 
switch for each subscriber and a smaller number of first selector switch- 
es, say 10 for each 100 subscribers ; each selector being connected to all 
of the Hne switches, so that when a call was initiated by any subscriber 
his line switch would connect to the trunk leading to a selector which 
was not "busy." 

[1] The Examiner of Interferences refused to give Dyson any 
earlier date for conception than March 13, 1905, the date on which he 
filed. The Examiners in Chief thought he conceived in December, 1903, 
but was the last of the three rivals to reduce to practice, was lacking in 
diligence when Erickson and Dunham came into the field, and con- 
sequently must be assigned a date subsequent to them. The First As- 
sistant Commissioner seems to agree with the Examiners in Chief as 
to Dyson's date of conception, but held that, even if he did conceive 
when tlie Examiners said he did, he was the last to reduce to practice, 
and was not diligent in the meantime. We have, then, the three tri- 
bunals in eflFect concurring on the point that, even if Dyson was the 
first to conceive, he was the last to reduce to practice, and was not dil- 
igent just before Dunham and Erickson became active. The question 
is one of fact, and not perceiving that the conclusion reached is clearly 
wrong, we approve it on the authority of Greenawalt v. Dwight, 49 
App. D. C. 82, 258 Fed. 982, and cases cited ; Kennicott v. Caps, 49 
App. D. C. 187, 262 Fed. 641 ; Hopkins v. Riegger, 49 App. D. C. 

188, 262 Fed. 642; Allen v. Hill, App. D. C. , 270 Fed. 691 ; 

Massey et al. v. Ridge, App. D. C. , 270 Fed. 879; Thomson et 

al. v. Pearsons, App. D. C. , 270 Fed. 1013; and Ball v. 

Bamhurst, App. D. C. — -, 270 Fed. 693. 

[2] Dyson being out of the running, the contest is between Dun- 
ham and Erickson. Dunham filed October 6, 1904. The Examiner of 
interferences, after analyzing the testimony, found that he had not 
conceived before that date; but the Examiners in Chief believed he 
had, and gave him July 26, 1904, for conception, and his filing date for 
reduction to practice. The First Assistant Commissioner agreed with 
the Examiner of Interferences. Later, in No. 39810, the Examiners 
in Chief held on evidence substantially, if not exactly, the same as in 
this case, that Dunham must be confined to his filing date for concep- 
tion, and refused to recede from this position on a motion for rehear- 
ing. The three tribunals consequently must be regarded as being in 
accord upon the point that Dunham should be limited to his filing date 
for conception and reduction- to practice. We think this conclusion is 
fuUv sustained tiy the evidence. 

Turning now to Erickson's Case, we find that the Examiner of In- 
terferences, after a very brief review of Erickson's evidence, refused 
to give him a date for conception prior to that which he had awarded 
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to Dunham, October 6, 1904. The Examiners in Chief and the First 
Assistant Commissioner went into the testimony quite thoroughly, and 
they concur in the view that he was entitled to a date prior to July 26 
for conception. It appears to us satisfactorily that in the summer of 
1904 Erickson built two switches, known as the first and second spec- 
imens, which disclosed a conception of the issue; that the first was 
constructed, and that he was working on the second, before July 26. 

[3] Was Erickson diligent just before Dunham came into the field? 
In view of the conclusion which the Examiner of Interferences reach- 
ed with respect to Erickson's conception, he had no occasion to consid- 
er his diligence. The Examiners in Chief reviewed the testimony re- 
lating to this subject critically and at length. They pointed out that 
the invention was a complicated one, requiring siany experiments to 
give it practical form, and that Erickson was active either personally 
or through others from the time of his conception until he filed on 
March 10, 1905, and they held that he was diligent throughout. In 
this conclusion the First Assistant Commissioner concurs. 

"The question of reasonable diligence in any case depends, of course, upon 
all the^ircumstances. A complicated invention, requiring many experiments 
and much study to give it practical form, would reasonably delay a reduction 
to practice after the first conception for a greater length of time than where 
tne idea and the machine embodying it were of a simple character." Christie 
V. Seybold, 55 Fed. 69, 77, 5 C. C. A. 33, 41. 

See, also, O'Connell v. Schmidt, 27 App. D. C. 77, 

For the reasons given by the Examiners in Chief, and approved by 
the First Assistant Commissioner, we are persuaded that Erickson 
should prevail. 

No. 39810: . The issue of this interference consists of four counts, 
and, like the previous one, concerns automatic telephone systems, in- 
volving certain details of a line switch and its associated circuit. The 
parties, the dates involved, and the testimony, so far as material, and 
the conclusions of the three tribunals, are the same as in No. 34.S34. 
Erickson was awarded priority, and we think this is correct. 

No. 39614: The contest here is between Erickson and Dunham. 
The invention relates, as in the other interferences, to telephone sys- 
tems and is defined in two counts. The testimony is the same as in 
No. 39810. The Examiner of Interferences awarded jw-iority to Dun- 
ham. He was reversed by the Examiners in Chief, who held in favor 
of Erickson. In this they were affirmed by the First Assistant Com- 
missioner. Each tribunal supports its conclusion by substantially the 
same reasoning as it advanced in No. 39810. We are convinc d that 
Erickson is entitled to succeed. 

The decision of the First Assistant Commissioner in each of the in- 
terferences is affirmed. 

Mr. Justice HITZ, of the Supreme Court of the District of Colum- 
bia, sat in the place of Mr. Justice ROBB in the hearing and determi- 
nation of this appeal. 
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GETTYS et al. v. NEWBURGER et aL 

(Orcuit Court of Appeals, Eighth Circtdt March 25, 1921. Rehearing De- 
nied June 13, 1921.) 

No. 5631. 

L Frauds, statute of <8=s>115 (3) —Brokers' bought and sold slips admissible^ 
tboogfa not showing names and addresses d both parties, without the 
corresponding slip. 

Where brokers' bought and sold slips, evidencing sales of cotton for 
future deliyery, gave the address of the party to t>e charged, and there 
was testimony that, when each bought slip was signed, a corresponding 
sold slip was signed by the party to be charged thereby, and that when 
each sold slip was signed a corresponding bought slip was signed, the 
slips were admissible, under Cotton Futures Act, S§ 4, 5 (Comp. St. |§ 
6309d, 6309e), requiring contracts to be in writing and to give the names 
and addresses of the seller and buyer. 

2. FnuHte, statute of «3»158 (2) —Presumed that bn>kenr bought and sold 

slips were executed at same time and together showed parties' names and 
a^resses. 

Where brokers* bought and sold slips, evidencing sales of cotton for 
future delivery, gave the address of the party to be charged, the legal 
presumption was that when each bought slip was signed a corresponding 
sold slip was signed by the party to be charged thereby, and vice versa, 
and that the two corresponding slips set forth the names and addresses 
of both parties, as required by Cotton Futures Act, || 4, 6 (Comp. St. 
f§ 6309d, 6809e). 

3. Brokers ^=»21— Are authorized to deal according to rules and usages of 

exchange. 

One sending an order to a broker, doing business in an established trade 
on one of the great public exchanges of the country to buy, sell, or make 
contracts on such exchange, confers on the broker authority to deal in 
the terms and language understood and used there, and in accordance 
with the settled usage and the by-laws and rules of the exchange, though 
he may not know their terms or effect. 

4. Frauds, statute of <$»112— Brokers' sold slips held to show price with 

sufficient certainty. 

A broker's sold slip, evidencing a sale of cotton for future delivery at 
"1861,'* held to state with sufficient clearness and certainty, to satisfy 
Cotton Futures Act, §§ 4, 5 (Comp. St. Sl 6309d, 6309e), that the sale was 
at the price of 18.61 cents per pound, when read in the light of the testi- 
mony and of a by-law of the cotton exchange through which the sale 
was made. 

5. Appeal and error ^=>I050 (2) —Admission of brokeis' boi«iit and sold 6lip& 

not pr^udicial, where relating to transactions whidi had been settled. 

In a cotton broker's action against a custonaer for a balance due on ac- 
count, it was immaterial that bought slips evidencing certain sales on 
their face showed sales by G. A Co. to Itself, where they related to trans- 
actions which were closed out and liquidated prior to November 27, 1916, 
at which time all previous transactions were settled and liquidated, and 
the only controversy concerned subsequent transactions. 

6. Brokers «»88( 7)— Instruction that purchases and sales of cotton were 

valid and legal not erroneous, because of irregularities in two contracts. 
As a cotton broker's action against a customer for a balance due on an 
account was not an action on the contracts of purchase and sale made for 
the customer, irregularities in the form of one or two of such contracts 
were insufficient to render erroneous or prejudicial an instruction that 
the purchases and sales were effected by the broker in a valid and legal 
manner. 

^=9For other cases see same topic & KEY-NUMBER Iq all Key-Numbered Digests St Indeza* 
272 F.— 14 
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7. Gaming ^=s>49(l) — Coolracts for future dellTery are presumed validt and 

DMUit be proved invalid. 

As a general rule, contracts fqr the purchase or sale of cotton, grain, 
or oiner personal property on the great public exchanges of the country, 
to be delivered In the future in accordance with the by-laws, rules, and 
settled usages of such exchanges, or In private between man and man, are 
lawful and valid, and the burden is on one who assails them to estab- 
lish their invalidity, by proof sufficient to overcome the legal presump- 
tiou of validity. 

8. Gaining <s:=>14 — When contracts for future delivery invalid staled. 

It is only when, under the guise of a legal contract for the purchase or 
sale of goods to be delivered at a future time, the parties to it really in- 
tend when the contract is made that its obligations shall be discharged 
by the payment of the difference between the contract price and market 
price at the date fixed in the contract for performance, tliat the trans- 
action becomes a wager and unlawful. 

9. Gaming ®s>14 — ^When broker's account In connecllott with sales for future 

delivery unenforceable stated. 

It is only when the parties to a contract for the sale of goods to be 
delivered at a future time intend to discharge its obligations by the 
payment of the difference between the contract price and the market 
price at the time of performance, and a broker employed to make the 
contract participates in or is aware of such intention, that his account 
for advances or commissions is unenforceable. 

10. GanOng <@=»14— -Contracts for future delivery invalid, if there is intention 

to pay dilTereDees, whether or not there is intention not to deliver goo^; 
''wagering contract 

If the parties to a contract of sale for future delivery intend when the 
contract is made to discharge their obligations by the payment of the 
difference between the contract price and the market price at the time 
fixed for performance, the contract is a- "wagering contract," whether or 
not it is also their intention not to deliver, receive, or pay for the com- 
modity at the time fixed for delivery. 

[Ed. Note.— For other definitions, see Words and Phrases, First and 
Second Series, Wager—Wagering CJontract.] 

11. Gandng ^&==>12— Contracts for future delivery not hivalld because of inr 
tention to settle before thne for delivery by sales, set-olT, or ringing off. 

That the parties to a contract of sale for future delivery intend to close 
out the contract and settle their obligations, without delivering or paying 
for the commodity by sales, direct set-offs, or by ringing off before the 
time of delivery specified arrives, does not make or tend to prove the 
contract a wagering contract, as such methods of closing out such con- 
tracts are not illegal. 

12. Gaming <Sx=>49(l)— Presumed that parttes intended to dose out contracts 
for future delivery In legal ways. 

Where contracts of sale for future delivery are closed out before the 
specified times for delivery, the legal presumption is, in the absence ot 
substantial evidence to the contrary, that when the parties made the con- 
tracts they intended to close them out by the legal methods of sales, direct 
set-offs, or ringing off before -time of delivery, and not by the illegal 
method of paying the difference between the contract price and the market 
price at the times of delivery. 

13. Gaming <S»>49(2)—' Evidtoee admissible to prove wrongful intent in sales 
for future delivery specified. 

The Intention of the parties to a contract of sale for future delivery to 
close out and settle the contract by the payment of the difference be- 
tween the contract and market prices, and a broker's knowledge of and 
participation in such intention, may be proved by the intention, admis- 
sions against interest, acts, and conduct of the parties tending to prove 
such intention and knowledge. 

^ss>FoT otber cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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14. Gaming <&=>11— PernlciouB intention on part (rf lN>tli> and brolcer's partici- 

pation or Imowled^e, uMist be proved. 

To defeat a cotton broker's action against a customer for a balance 
dne on account, on the ground tbat the contracts made through the broker 
were wagering contracts, there must be competent evidence that the 
parties on both sides had the pernicious Intention which constitutes the 
contracts mere wagers, and that tlie brokers either participated therein 
or were aware of that intention. 

15. Gaming <&='49(3)— TiwU many deals in cotton are settled witliout deUvcry 
does not sliow penoddous intent. 

That the larger portion or all of the dealings of a cotton broker or a 
customer, or of the dealings on the New York Cotton Exchange, are 
settled and discharged without the delivery or receipt of any property. 
. does not constitute substantial evidence that particular contracts made 
for the customer by the broker for future delivery were tainted with 
the Intention to close out the contracts by the payment of differences 
between contract and market prices, as nondelivery of property charac- 
terizes valid contracts settled pursuant to a lawful Intention to close 
them out in legal ways. 

16. Gaming ^:»49(3)— That contracts for future delivery ^sposed of with-, 
out delivery call for more cotton than is received does not evidence per^ 
nicioos intent. 

That contracts for the future delivery of cotton, made through the New 
York Ck>tton Exchange' and disposed of without the delivery of any cot- 
ton, call for many times the total receipts of cotton in New York, is not 
evidence that such contracts are made with the Intention of settling 
them by the payment of differences between contract and market prices. 

17. Gaming ^=>49 (3)— Putting tip margins does not show pemlcioas intent or 
broliCf's knowledge thereof. 

That a customer, buying and selling cotton for future delivery through 
a broker, put up, and the broker received and accepted, margins to pro- 
tect the broker from loss in executing the customer's orders, was not evi- 
dence that any of the parties to the contract had the pernicious inten- 
tion to settle by the mere payment of differences beween contract and 
market prices, or that the brokers were aware of such intention. 

18. Gaming 4&=>12— Sale of equal amount subsequent to puithase for future 
delivery and set-off or ringing off not illegal. 

A customer, buying cotton for future delivery through a broker, haa 
a legal right to sell an equal amount subsequently on the same day, and 
to dose out and settle both contracts by set-off and ringing off, and the 
payment or receipt of the difference on that day. 

19. Gantfng €ss>49(3)—- That parties dosed out contracts before time for de- 
livery tended to negative illegal intent. 

That contracts for the purchase or sale of cotton for future delivery 
were closed out and settled long before the dates of delivery fixed in the 
contracts strongly tended to show that they did not intend to settle them 
by the mere payment or receipt of the difference between the contract 
and market prices at the agreed times for delivery. 

20. Brokers ^=^88 (6) — ^Letter stating balance due on account held not to 
create conflict, when shown to have been sent by mistake. 

In a cotton broker's action against a customer for a balance due on 
an account, a letter written by the broker to the customer, stating the 
balance of the account at that time, did not create a conflict in the evi- 
dence as to amount due, so as to present a question for the Jury, where 
the testimony as to the actual state of the account was positive and un- 
contradicted, and the letter was «hown to have been sent by mistake of 
one of the broker's clerks or employes, and there was no testimony that 
the statement therein was true, or that the customer was misled by or 
acted on it. 

Carland, Circuit Judge, dissenting. 
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In Error to the District Court of the United States for the Western 
District of Oklahoma ; John H. Cottejal, Judge. 

Action by Silvan Newburger and others, a copartnership doing busi- 
ness as Silvan Newburger & Co., against Seth Gettys and another, a 
partnership doing business as Gettys & Prescott. Judgment for plain- 
tiffs, and defendants bring error. Affirmed, 

H. L. Stuart, of Oklahoma City, Okl. {W. A. Ledbetter, R. R. Bell, 
and E. P. Ledbetter, all of Oklahoma City, Okl., on the brief), for 
plaintiffs in error. 

H. G. Snyder and E. B. Owen, both of Oklahoma City, Okl. (Ber- 
nard Titche, of New Orleans, L,a., and Henry E. Asp and W. A. Ly- 
brand, both of Oklahoma City, Okl., pn the brief), for defendants in 
error. 

Before SANBORN and GARLAND, Circuit Judges, and LEWIS, 
District Judge. 

SANBORN, Circuit Judge. Silvan Newburger & Co. was a copart- 
nership, composed of the plaintiffs below, and Gettys & Prescott was 
a copartnership, composed of the defendants below. The plaintiffs 
were cotton brokers at New Orleans, and held a seat on the New York 
Cotton Exchange. The defendants were engaged in the cotton busi- 
ness in- the state of Oklahoma. The plaintiffs brought this action to re- 
cover a balance of an account between them and the defendants for 
moneys expended by the plaintiffs in the execution of telegraphic or- 
ders of the defendants to them between October 30 and December 12, 
1916, to make contracts for the defendants on the New York Cotton 
Exchange in accordance with the provisions of the Cotton Futures Act 
of August 11, 1916, and the rules and customs of the exchange for the 
purchase and sale of cotton to be delivered in March, 1917. The com- 
plaint contained allegations of a cause of action for the recovery of the 
alleged balance of such an account amounting to $8,338.78. 

The answer of the defendants was : (1) That they never authorized 
the plaintiffs to make any of the contracts alleged, except the first one, 
which was ordered and made on October 31, 1916, for the purchase of 
100 bales of cotton, to be delivered in March, 1917, and that this con- 
tract was closed out by means of the sale of a like amount of cotton 
on the same day with a profit ; and (2) that the contracts and transac- ^ 
tions averred in the complaint were wagering contracts and transac- 
tions. 

The first issue in the case was whether or not the defendants order- 
ed or authorized the plaintiffs to make the contracts of purchase and 
sale alleged in the complaint. The defendants admitted that on Octo- 
ber 31, 1916, they sent the plaintiffs their first telegraphic order to 
make for them on the New York Cotton Exchange a contract for the 
purchase of 100 bales of cotton to be delivered in March, 1917, and 
that they sent the plaintiffs $500 as .a margin to protect them against 
loss; but they testified that they did this for Mr. Barrett and Mr. 
Martin, and that they never made or authorized any other orders to 
the plaintiffs for the purchase or sale of cotton futures. But subse- 
quent telegraphic orders for all the purchases and sales alleged over 



Digitized by 



Google 



GETTTS V. NEWBURGKB 213 

(272 F.) 

the defendants' firm name, as was the first order, letters over their 
firm name acknowledging receipt of notices of contracts of sale and 
purchases of cotton futures, drafts over their firm name which the 
plaintiffs paid, and telegrams, notices, and letters from the plaintiffs, 
addressed to the defendants' firm name, were introduced in evidence. 

There was evidence tending to prove that Mr. Barrett, for whom 
the defendants testified they made the first order and put up the first 
$500 margin, conducted all the transactions, orders, and correspond- 
ence in controversy in the defendants' firm name, and there was per- 
suasive testimony on the part of the plaintiffs that they never knew 
Barrett or Martin as principals in the transactions, but dealt with 
and relied on the defendants alone. The court submitted to the jury 
with appropriate instructions the question whether or not under the 
evidence in the case the defendants authorized Mr. Barrett to make 
the orders and conduct the transactions for the defendants in their 
firm name, or gave him such apparent authority so to do that the 
plaintiffs in good faith and in the exercise of reasonable prudence be- 
lieved and acted on the belief that the orders and communications over 
the defendants' firm name were made or autliorized by them, and 
the jtuy found this issue for the plaintiffs and rendered a verdict in 
their favor for the alleged balance of their account. 

In the course of the trial the plaintjflFs introduced in evidence a 
telegraphic order from the defendants for every contract of purchase 
or sale in controversy, except for the sale of the last 1,100 bales on 
December 11, 1916, which were made for the plaintiffs* account, pur- 
suant to the agreement of the parties and the by-laws and settled 
usages of the New York Cotton Exchange, after, upon demand, the 
defendants had failed to pay moneys due from them to the plaintiffs, 
and to deposit the necessary moneys to- protect the plaintiffs agaixist 
lq||)On the contracts of purchase that the plaintiffs had made or caus* 
ed to be made on the defendants' orders. The evidence in the case 
contained plenary proof that the plaintiffs, on the receipt of each ordex 
from the defendants, telegraphed to their brokers on the New York 
Cotton Exchange a like order ; that those brokers immediately execut- 
ed the order in accordance with the provisions of section 5 of the Cot- 
ton Futures Act (Comp. St. § 6309d) and the by-laws and settled usages 
of the New York Cotton Exchange. The written bought and sold bro- 
kers' slips evidencing all these transactions thus ordered by the de- 
fendants were introduced in evidence. Immediately upon the execu- 
tion of each order a telegraphic notice thereof, followed by a confirm- 
atory letter, was sent to the defendants, and at the trial these notices 
were put in evidence. The book account of the plaintiffs was verified 
by competent witnesses and introduced in evidence. 

At the close of all the evidence the court denied a motion of the 
defendants to instruct the jury to return a verdict in their favor, and 
instructed them; (1) That there was no controversy as to the regu- 
larity or good faith of the transactions, that the only evidence was that 
the transactions were regular and canf orraed to- the law, that it show- 
ed their validity in terms and sustained them, that there was no evi- 
dence to show that delivery of the cotton was not in fact intended, 
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that the cotton purchases and sales were made in a valid and regular 
manner and that the jury should so regard them ; and (2) that the un- 
disputed evidence was that the plaintiffs* account was correct, and that 
the jury should regard it as unsatisfied to the extent of the balance 
thereoi, $8,338.78. 

The complaints which defendants' counsel make of this trial are : 
(1) That the court received in evidence the bought and sold written 
brokers' slips which evidenced the contracts of purchase and sale 
made in obedience to the defendants' orders, and charged the jury 
that they were in compliance with the law ; (2) that the court instruct- 
ed the jury that there was no controversy as to the good faith of the 
transactions, that there was no evidence to show that the delivery of 
the cotton was not intended, and that the only evidence showed that the 
transactions were valid in terms and sustained them ; and (3) that the 
court charged the jury that the undisputed evidence sustained the ver- 
ity of the plaintiffs' account and that the jury should regard it as 
correct. 

[I78] The argument of counsel for the defendants in support of 
their first complaint is that the brokers* slips evidencing the contracts 
failed to comply with sections 4 and S of the Cotton Futures Act of 
August 11, 1916, c. 313, 39 Stat. 476, Comp. Stat. §§ 6309d and 6309e, 
which require each contract to "be in writing plainly stating, or evi- 
denced by written memorandum showing, the terms of such contract, 
including the quality of the cotton involved and the names and address- 
es of the seller and buyer in such contract. * * * Each bale shal!, 
for the purposes of this Act, be deemed to weigh five hundred 
pounds" — 

(1) Because none of the slips gives the addresses of both buyer and 
seller, but each of them, with so few exceptions as to be immaterial, 
gives the address of the party to be charged ; but the legal presumpMli 
and the testimony are that, at the same time that each bought slip was 
signed, a corresponding sold slip mutatis mutandis was signed by the 
party to be charged thereby, and that at the time that each sold slip 
was signed a corresponding bought slip mutatis mutandis was signed 
by the party to be charged (Thorn v. Browne, 257 Fed. [8th C. C. A,] 
519, 524, 168 C. C. A. 469), and thus the presumption arose that the 
two corresponding slips which evidenced each contract set forth the 
addresses as well as the names of the seller and the buyer in each con- 
tract. 

(2) Because none of the slips states the quantity or price of the cot- 
ton bought or sold per pound or bale in dollars and cents, for example,^ 
the sold note or slip which Gwathmey & Co., the correspondents in 
New York of the plaintiff's, took from the sellers evidencing the lat- 
ter*s contract to sell the 100 bales of cotton which the defendants ad- 
mit they ordered the plaintiffs to buy by their telegram in these words : 

"Oct. 31, 1016. Frederick, Okla 815 A Oct. 31, 1916. 
"S. Newberger & Co., New Orleans, La. 
"Buy one hundred March NY on opening margin five check by mail 
"846 A Gettys & Prescott" 

— reads in this way: 
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•*New York, 10/31, 1916. 
"Sold to Gwathiney & Ck)., and agree to deliver to them, subject to the 
by-laws and rules of the New York Cotton Exchange, and subject to the 
United States Future Act, section 5, 100 B/C Mch Delivery at 1861 

"Caldwell, Cosgrove & Co., 

**96 Cotton Exchange, N. Y. aty." 

But, when one sends an order to a broker doing business in an es- 
tablished trade on one of the great public exchanges of the country to 
buy, sell, or. make contracts on such an exchange, he confers upon 
such broker authority to deal in the terms and language understood 
and used there, and in accordance with the settled usage and the by- 
laws and rules of the exchange, even though he may not know their 
terms or effect. Clews v. Jamieson, 182 U. S. 461, 481, 21 Sup. Ct. 
845, 45 L. Ed. 1183; Wilhite v. Houston (8th C. C. A,) 200 Fed. 390, 
392, 118 C. C. A. 542; Bibb v. Allen, 149 U. S. 489, 491, 13 Sup. Ct. 
950. 37 L. Ed. 819. One of the by-laws of the New York Cotton Ex- 
change in evidence provided that the contracts of sale and purchase 

should be "at the price of cents per pound for middlings," 

where no other grade was specified. One of the plaintiffs testified 
that he sent the telegram above quoted. To the question, "It says here, 
'Buy one hundred March N. Y. on opening, margin five, check by 
mail.' The margin — what does that mean, 'margin five?' " he answer- 
ed: "$500 that meant, or $5. a bale." Read in the light of the quoted 
by-law, of this and other testimony in the record, and of the accounts of 
these transactions in evidence, there was no doubt that this contract 
meant, and that the defendants knew it meant, that Caldwell, Cosgrove 
& Co. agreed to sell and deliver to Gwathmey & Co. in March, 1916, 
100 bales of cotton at the price of 18.61 cents per pound. This and all 
the other contracts and telegrams in evidence state with sufficient 
clearness and certainty the quantities and prices of the cotton to which 
they refer, in view of the by-laws and settled usages of the New York 
Cotton ExchMige and the other evidence in this case. 

(3) Because two of the bought slips evidencing sales made on No- 
vember 18 and December 11, 1916, respectively, by Gwathmey & Co., 
pursuant to the defendants' orders, failed to show the address of the 
purchasers who signed them and were to be charged thereby, and be- 
cause 6 of the slips, evidencing 6 of the 22 transactions disclosed by 
the account, were on their faces contracts of Gwathmey & Co. with 
Gwathmey & Co; But in each of the 6* instances Gwathmey & Co. were 
ordered by the plaintiffs, pursuant to the orders of the defendants, to 
buy or sell, as the transaction was, and they reported back to the plain- 
tiffs in writing that they had bought or sold, as the transaction was, 
the cotton described in these contracts, and thereby charged themselves 
with liability to the plaintiffs under their reports of these contracts, 
and 5 of these transactions, all but one transaction for the sale of 100 
bales, were made, closed out, and liquidated between the parties be- 
fore November 27, 1916, at which time, by the admission of both par- 
ties to this suit, all previous transactions between them had been set- 
tled and liquidated by the payment by the plaintiffs to the defendants 
of the latter's draft for $2,350 for the amount owing to the defend- 
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ants at that time. The only controversy between the parties in this 
action concerns the transactions subsequent to November 27, 1916, 
There was, therefore, no prejudicial error in the treatment at the trial 
of the transactions made prior to that date. 

There remains one bought slip, dated December 11, 1916, which 
fails to disclose the address of the party to be charged, and one sold 
slip, of November 28, 1916, for 100 bales of cotton, in which Gwath- 
mey & Co. appear to be both buyers and sellers. But as this is not an 
action upon any of these contracts, but an action upon the account for 
moneys advanced upon the proved orders of the defendants, and there 
is plenary evidence of the correctness of the account, the irregularity 
in the form of one or two of these contracts is clearly insufficient to 
sustain any charge of error of law prejudicial to the defendants in the 
instruction of the court that the cotton purchases and sales here in- 
volved were effected by the plaintiffs in a valid and legal manner. 

[7] Counsel for the defendants next contend that there was sub- 
stantial evidence at the trial that the contracts which were made in 
November and December, 1916, to buy and sell cotton to be delivered 
in March, 1917, were wagering contracts, that the parties to them in- 
tended to settle them by the payment of the differences between the 
contract price and the market price, and not to deliver any cotton 
thereunder, and that the instructions of the court that there was no con- 
troversy as to the regul?irity or good faith of the transactions in which 
these contracts are involved, and no evidence that delivery of the cot- 
ton was not in fact intended, was error. But the contracts of pur- 
chase and sale complied with the provisions of the Cotton Futures 
Act, which was enacted to provide and define a way whereby valid 
and enforceable contracts to buy and sell cotton to be delivered in the 
future could be made with confidence and security. It is a general 
rule of law that contracts for the purchase or sale of cotton or grain 
and other personal property upon the great public exchanges of the 
country to be delivered in the future in accordance witl^ the by-laws, 
rules, and settled usages of such exchanges, or in private between man 
and man, are lawful and valid, and the burden is upon him who as- 
sails them to establish their invalidity by proof sufficient to overcome 
the legal presumption of their validity, and of the lawful action and 
intent of the parties who made and acted under them, which always 
arises from and accompanies them. Irwin v. Williar, 110 U. S. 499, 
507, 510, 4 Sup. Ct. 160, 28 L. Ed. 225; Bibb v. Allen, 149 U. S. 481, 
482, 492, 13 Sup. Ct. 950, 37 L. Ed. 819; Clews v. Jamieson, 182 U. 
S. 461, 489, 490, 491, 21 Sup. Ct. 845, 45 L. Ed. 1183 ; Ponder v. Jer-- 
ome Hill Cotton Co.,- 100 Fed. (8th C. C. A.) 373, 376, 40 C. C. A. 
416; Cleage v. Laidley, 149 Fed. (8th C. C. A.) 346, 352, 79 C. C. A. 
284; Wilhite v. Houston, 200 Fed. (8th C. C. A.) 390, 392, 118 C. C. 
A. 542. 

Such contracts may indeed be the cover for illegal wagers, and for 
that reason may be against public policy and void. What, then, is the 
vice which renders such presumptively lawful contracts against pub- 
lic policy and void? And what evidence is competent and material to 
prove that vice? Some conflict, uncertainty, and confusion may be 
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found in the discussions and opinions of the many courts that have 
considered what the proper answers are to these questions. As, how- 
ever, the Supreme Court has answered them and as its opinions are 
controlling authority in this court, let us endeavor to discover the 
answers to them which that court, and the courts which have followed 
it, have given before we undertake to determine whether or not there 
was substantial evidence in this case that the contracts and transactions 
involved in this case were illegal wagers. 

[8-tQ] A careful reading, comparison, and study of the pertinent 
opinions of the Supreme Court leads to the conclusions that: It is 
only when under the guise of a l^al contract for the purchase or 
sale of goods to be delivered at a future time such as those here in 
■evidence, parties to it really intend, when the contract is made, that 
its obligations shall be discharged by the payment by one party to the 
other of the difference between the contract price and the market 
price of the goods at the date fixed in the contract ior performing it 
that the transaction becomes a wager and unlawful, and that it is only 
when a broker employed to make the contract participates in or is 
aware of such an intention of both parties thereto that his account for 
advances or commissions becomes unenforceable. Irwin v. Williar, 
110 U. S. 499, 507, 510, 4 Sup. Ct. 160, 28 L. Ed. 225; Embrey v. 
Jemison, 131 U. S. 336, 338, 344, 9 Sup. Ct. 776, 33 L. Ed. 17?; Clews 
V. Jamieson, 182 U. S. 461, 489,. 21 Sup. Ct 845, 45 L. Ed. 1183; 
Board of Trade v. Christie Grain Co., 198 U. S. 249, 25 Sup. Ct. 637, 
49 L. Ed. 1031 ; Ponder v. Jerome Hill Cotton Co., 100 Fed. (8th C. 
C. A.) 373, 376, 40 C. C. A. 416; Cleage v. Laidley, 149 Fed. (8th 
C. C. A.) 346, 351, 79 C. C. A. 284. In Irwin v. Williar, the definition 
of the vice which might avoid an otherwise valid contract of purchase 
or sale for future delivery which the Supreme Court accepted as a cor- 
rect statement of the law on this point read : 

"If, however, at the time of entering into a contract for a sale of personal 
property for future delivery it be contemplated by both parties that at the 
time fixed for deUvery the purchaser shall mtBrely receive or pay the difference 
between the contract and the market priees» the transaction Is a wager, and 
nothing more." 110 jQ. S. 508, 4 Sup. Ot 165, 28 L. Ed. 225. 

And \o this definition of the vice which renders such a contract a 
wagering one, that court has since adhered. It has been often correctly 
said in the discussion of this question by courts and counsel, that if the 
X>arties, at the time the contract is made, have the intention: First, 
to disdiarge , their obligations under the contract by the payment of 
the diflference between the contract price and the market price at the 
time fixed in the contract for its pref ormance ; and, second, iiE they 
also have the intention not to deliver, receive, or pay for the commodity 
at the time fixed for its delivery in the agreement — the contract is a 
- wager and ill^al But the only intention indispensable to the exist- 
ence of the wager is the first one. If that intention exists at the time 
the contract is made it is a wagering contract whether the second in- 
tention exists or not, because there is no way consistent with the laws 
and the public policy against wagers that the first intention can exist at 
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the time the contract is made without a violation of the laws and public 
policy against wagers. 

[11] On the other hand, there are lawful customary and generally 
prevailing methods of closing out such contracts, settling them and 
discharging the obligations of the parties thereunder which do not 
render such contracts wagering contracts or illegal, to wit: (1) By 
sales ; (2) by direct set-offs ; and (3) by ringing off before the times 
of delivery specified in the contracts arrive, so that when those times 
come no liability to deliver or to pay will exist, and if the parties, 
when' they make such a contract intend not to deliver or to pay for 
the commodity at the time fixed in the contract therefor because they 
intend to close out the contract and to settle their obligations there- 
under by the use of these lawful methods before the time fixed for the 
delivery arrives, that intention not to pay or deliver is consistent with 
the laws and the public policy regarding wagers and it does not make 
or tend to prove such a contract a wagering contract, illegal or void. 
Board of Trade v. Christie Grain & Stock Co., 198 U. S. 238, 247, 
248, 250, 25 Sup. Ct. 637, 49 L. Ed. 1031 ; Cleage v. Laidley, 149 Fed. 
(8th C. C. A.) 346, 351, 352, 353, 79 C. C. A. 284; Ponder v. Jerome 
Hill Cotton Co., 100 Fed. (8th C. C. A.) 373, 376, 40 C. C. A. 416. 
In Board of Trade v. Christie Grain Co. the defense was that the 
board kept* places wherein it permitted the pretended buying and selling 
of grain, etc., without the intention of receiving and payine for the 
property so bought or delivering the property so sold. There was 
proof that in not less than three- fourths of the transactions in the grain 
pit of the Chicago Board there was no physical handing over of any 
grain but that there was a settlement, either by the direct method of 
set-off or by ringing up. THreot set-offs, ringing up or ringing off 
and hedging were fully described in the opinion of the Supreme Court 
in that case, 198 U. S. 247, 248, 249, 25 Sup. Ct. 639, 49 L. Ed. 1038, 
and held to be legal methods of settling contracts for the delivery of 
grain or other personal property before the times fixed in the contracts 
for their delivery arrived, so that no actual delivery would be required 
or made or paid for, and the court held that the defense pleaded was not 
sustained by the evidence, and said : 

"The fact that contracts are satisfied In this way by set-off and the 
payment of differences detracts In no degree from the good faith of the x>ar- 
tles, and if the parties know when they make such contracts that they are 
very likely to have a chance to satisfy them in that way, and intend to make 
use of it, that fact is perfectly consistent with a serious business purpose, and 
an intent that the contract shall mean what it says. • • • Purchases made 
with the understanding that the contract will be settled by paying the differ- 
ence between the contract and the market price at a certain time (Bmbrey t. 
Jemison. 131 U. S. 336; Weare v. People, 209 HI. 528), stand on different 
ground from purchases made merely with the expectation that they will be 
satisfied by set-off." 

In Cleage v. Laidley, 149 Fed. (8th C. C. A.) 346, 350, 79 C. C. A. 
284, the defendant bought, through his brokers, 14,000,000 bushels of 
wheat under and in accordance with the rules of the Chicago Board of 
Trade and sold nearly as much, so that more than 98 per cent, of his 
contracts were settled by set-offs and ringing off, without any actual 
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delivery of grain; but this court held that his intention to close out 
and settle his contracts in that way, and to deliver, receive, and pay 
for no grain thereunder because they were settled in that way did 
not render his agreement wagering, nor relieve him from liability to 
his brokers for moneys advanced l^ them in these transactions on his 
orders. So it is that the answer to the first question tmder discussion is : 

[12] The vice which renders contracts of purchase or sale of cot- 
ton, grain, or other personal property to be delivered in the future, 
which are valid on their faces, wagering contracts and illegal, is the 
intention of both parties, when they are made, that they shall be set- 
tled and the obligations under them discharged by the payment of the 
differences between the contract and the market prices of the prop- 
erty at the respective times fixed in the contracts for their delivery. 
There are lawful methods, to wit: By set-off and ringing off, and 
the payment of the differences, of closing out such contracts and dis- 
charging the liabilities of the parties thereunder before the times for 
deliveries of the property fixed therein arrive, so that no liability to 
deliver or receive or pay will exist at the fixed times for delivery. 
Where such contracts are closed out before such times of delivery, 
the legal presumption is, in the absence of substantial evidence to the 
contrary, that at the time the parties made the contracts they intended 
to close them out by these legal methods, and not by the illegal method 
of paying the difference between the contract prices and the market 
prices at the times of delivery, so that there would be no liability to 
deliver and no delivery of the property at such times for deliveries, and 
this intention is a lawful intenticMi which does not detract from the 
good faith of the parties or the validity of the contracts. 

[13] The second question is what evidence is and what is not com- 
petent and material to prove the intention of the parties to the con- 
tracts when they made them to close out and settle them by the pay- 
ment of the differences between the contract and the market prices of 
the property at the respective times fixed in the contracts for its de- 
livery, and that the plaintiffs participated in or were aware of that in- 
tention? The answer is the testimony, admissions against interest, 
acts and conduct of the parties tending to prove such intention and the 
knowlec^e of the brokers of that intention or their participation therein. 

[14] It was indispensable to the existence of substantial evidence that 
any of the contracts was a wager that competent evidence should be 
introduced that not only the party on one side, but the parties on both 
sides thereof, had the pernicious intention which constitutes the con- 
tracts wagers, and that the plaintiffs, the brokers, either participated 
therein or were aware of that intention. . Bibb v. Allen, 149 U. S. 491, 
492. 493, 13 Sup. Ct. 950. 37 L. Ed. 819; Ponder v. Jerome Hill Cot- 
ton Co., 100 Fed. 373, 377. 40 C. C. A. 416; Cleage v. Laidley, 149 
Fed. 346, 351, 79 C. C. A. 284; Wilhite v. Houston, 200 Fed. 390, 392, 
118 C. C. A. 542. 

[15, IB] The fact that much the larger portion or all of the dealings 
of the plaintiffs or of the defendants or of the dealings on the New York 
Cotton Exchange were or are settled and discharged without the de- 
livery or receipt of any property, does not constitute substantial evi- 
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dence to prove what portion of them was tainted with Ae pernicious 
intention and what portion of them was not so tainted — much less that 
the contracts in this case were tainted with that intention, for nondeliv- 
ery of the property characterizes valid contracts settled pursuant to the 
lawful intention to close them out by set-offs and ringing off before the 
time for delivery fixed therein arises, to the same extent as it does those 
closed out with the pernicious intention. No more does the fact that 
the contracts disposed of without delivery of property call for many 
times the total receipts of cotton in New York, "which," said the Su- 
preme Court of the disposition of the contracts for future delivery of 
grain in Chicago, "is no more wonderul than the enormous dispropor- 
tion between the currency of the country and contracts for the payment 
of money, many of which in like manner are set off in clearing houses 
without any one dreaming that they are not paid, and for the rest of 
which* the same money suffices in succession, the less being needed the 
more rapid the circulation." Board of Trade v. Christie Grain & Stock 
Co., 198 U. S. 236, 250, 25 Sup. Ct. 637, 639 (49 L. Ed. 1031); Bihb 
v. Allen, 149 U. S. 481, 490, 13 Sup. Ct. 950, 37 L. Ed. 819. 

[17] Nor does the fact that the defendants put up and the plaintiffs 
received and accepted deposits of moneys as margins to protect the 
plaintiffs from loss in executing the orders of purchase and sale of 
contracts for the future delivery of cotton tend to show that any of the 
parties to the contracts had or that the brokers were aware that any 
of them ever had the pernicious intention alleged. Brokers' claims for 
the recovery of balances of accounts which were partially secured by- 
such margins where the dealings ordered were in like contracts for 
the future delivery of the cotton, have been often enforced. Bibb v. 
Allen, 149 U. S. 489, 490, 13 Sup. Ct. 950, 37 L. Ed. 819; Clews v. 
Jamieson, 182 U. S. 461, 484, 488, 21 Sup. Ct. 845, 45 L. Ed. 1183. 

Let us now turn to the record, and test, by the principles, rules, 
and decisions to which reference has been made, the evidence of the 
pernicious intention of the parties to the contracts for the future de- 
livery of cotton involved in this suit and the alleged participation or 
knowledge of the plaintiffs of that intention, to see whether or not that 
evidence was of such a substantial nature that the court below in the 
exercise of its judicial discretion could have sustained a verdict for the 
defendants on the ground that these were wagering contracts and trans- 
actions, if the evidence had been submitted to the jury and they had 
found in favor of the defendants. 

Counsel for the defendants call attention to the following evidence 
in support of their claim that there was such substantial evidence : The 
testimony of Mr. Collens, one of the plaintiffs, that in a great ma- 
jority of the cases of contracts for the future delivery of cotton there 
was no actual delivery thereunder, that the amount of contracts for 
the future delivery of cotton is largely in excess of the cotton raised, 
that in the five years the plaintiffs had been in business they had de- 
livered about 10,000 bales of cotton on contracts for future delivery and 
that during that time their contracts for future delivery might have run 
to from 1,000,000 to 2,000,000 bales. But, as the authorities, which 
have been cited above, declare this testimony presented no substantial 
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^Evidence what proportion of the contracts for future delivery referred 
to were made with the pernicious intention-r-much less that the con- 
tracts under consideration in this case were made with that intention. 
198 U. S. 250, 25 Sup. Ct. 637, 49 I^ Ed. 1031 ; 149 U. S. 490, 13 Sup. 
Ct. 950, 37 L. Ed. 819. 

[18, U] Evidence that the first order of the defendants to make a 
contract of purchase of 100 bales of cotton to be delivered in March, 
1917, was closed out at the close of the same day upon which it was 
made upon the defendants' ord^ to make a contract of sale of the same 
amount on that day, and that all the defendants' orders for purchases 
and sales of cotton to be delivered in March, 1917, were closed out 
between October 30 and December 7, 1916. But the defendants had 
the lawful right to make a contract of sale for 100 bales subsequent to 
and on the same day that they made their contract of purchase of 100 
bales and to close out and settle both of these contracts by set-off and 
ringing off and the payment or receipt of the difference on that day, 
and the legal presumption from the fact that they did close out these 
contracts l^fore the time for delivery fixed therein, is that they intended 
to dose them in the lawful method and not in the unlawful method, 
and this testimony as to the closing of this and the other contracts 
presented no substantial evidence of the pernicious intent indispensable 
to estaHish wagering contracts. The fact that all these contracts were 
closed out and settled months before the dates of delivery fixed in 
the contracts strongly tends to show that the parties did not intend to 
settle them by the unlawful method of the mere payment or receipt 
of the differences between the contract and the market prices at the 
times fixed in the contracts for the deliveries, but that they intended 
to settle them by the lawful methods of set-offs or ringing off. 

The evidence that the defendants deposited with the plaintiffs mar- 
gins to secure them against loss in executing the defendants' orders, 
has no tendency to show the pernicious intent. Margins for security 
are deposited where the parties have the lawful intent to close out their 
contracts by set-offs or by ringing off^ before the times of delivery as 
well as where they have the pernicious intent. 

Finally, counsel insist that the letters, telegrams, and trade terms 
used in the correspondence between the plaintiffs and the defendants 
tend to show the evil intent. A careful reading of these letters and 
telegrams, and of other evidence in this case, however, has left no 
doubt that there was not at the trial, and is not in the record, any evi- 
dence that could sustain a verdict that the contracts here involved 
were wagering contracts, or that the plaintiffs participated in or were 
aware that the defendants or Mr. Barrett had any intention to settle 
the contracts by the payment or receipt of the differences between the 
contract prices and the market prices at the times fixed for the deliv- 
eries. On the other hand, one of the plaintiffs testified that he had 
no such intent' and that he did not know that any of the parties to 
the contract or transactions had such intent. No one came to testify 
that the plaintiffs did have such intent or knowledge and there was no 
substantial error in the charge of the court on this issue of wagering 
contracts. 
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[20] The last complaint of this trial is that the court instructed the 
jury that the undisputed evidence upheld the verity of the plaintiffs' 
account and that they should regard it as unsatisfied to the extent 
of $8,338.78. There was positive testimony in the case that the plain- 
tiffs bought and sold contracts for the future delivery of the cotton 
as directed by the defendants, except in the cases of sales of the last 
1,100 bales which they were justified in selling by the failure of the 
defendants to keep them protected against loss, that the result was that 
the expenditures of the plaintiffs were $8,338.78 more than their re- 
ceipts arising from the orders of the defendants, that the plaintiffs 
correctly charged to the defendants in their account the amounts they 
expended and credited the amounts they received on account of such 
orders, and a copy of their account showing this balance of $8,338.78 
owing by the defendants was introduced in evidence. 

Counsel for the defendants argue that because on the cross-exami- 
nation of one of the plaintiffs who had testified in chief to the facts just 
stated they presented a letter from the plaintiffs to the defendants dated 
January 31, 1917, to the effect that at the close of business on that 
day the defendants' account on the plaintiffs' ledger was "Dr. $1,000," 
which letter he testified was sent out by a mistake of one of the clerics 
or employes of the plaintiffs, the question of the amount of the indebt- 
edness of the defendants should have been submitted to the jury. But 
there was no testimony that the statement in that letter was true, the 
witness to whom it was presented testified that it was a mistaken state- 
ment, there was no evidence that the defendants were misled by or 
acted upon it, and the testimony as to the actual state of the account 
between the parties was positive and without conflict as to the amount 
actually due from the defendants to the plaintiffs. 

There was therefore no error in the charge on this subject, and the 
judgment below must be affirmed. 

GARLAND, Circuit Judge (dissenting). The trial court charged 
the jury as follows : 

"In this case, there is no controversy as to the regularity or good faith of 
the transactions. . The only evidence is that the transactions were regular 
and conformed to the IfLW, it shows their validity in terms, and sustains them, 
and there is no evidence to show that delivery of the cotton was not in tact 
intended. You are therefore instructed that the cotton purchases and sales 
here involved were effected by the plaintiffs in a valid and legal manner, 
and you will so regard them, and give them effect in this case." 

This charge took away from the jury the defense pleaded by tlje 
defendants to the effect that the transactions forming the basis of 
plaintiffs' cause of action were each and all speculative purely, and 
contrary ta law and public policy, and were each and all gambling 
transactions. It is probably true that the imaginary cotton was bought 
and sold according to the rules of the game, but the riiles of the cot- 
ton exchange and the provisions of the Cotton Futures Act did not 
legalize what would otherwise be a gambling transaction. The evi- 
dence shows that on October 31, 1916, defendants remitted to the 
plaintiffs $500 to cover margins, being $5 per bale. On the afternoon 
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of the same day defendants instructed the plaintiffs to purchase 100 
bales of March cotton; that is, cotton to be delivered at sellers' option 
during the following March. Pursuant to such instructions plaintiffs 
bought 100 bales of March cotton at 18.61 cents per pound. On the 
same afternoon the defendants instructed the plaintiffs to sell this 
same cotton, and the plaintiffs did so for 19.20 cents per pound. The 
net profit was credited to the defendants' account, and that was the 
last of this transaction. The trades between the plaintiffs and defend- 
ants continued in this manner until December 11, 1916, when the de- 
fendants were long 1,100 bales of cotton. They failed or refused to 
put up margins to protect the plaintiffs on a falling market and there- 
upon the plaintiffs sold the whole 1,100 bales and charged the defend- 
ants with the loss. The loss during the time of the transactions men- 
tioned was $8,338.78. The transactions seem to me to be the ordi- 
nary speculations on the rise and fall of the price of cotton. It is 
said in the charge of the court that there was no evidence to show that 
delivery of the cotton was not in fact intended. It is impossible to 
know, of course, just what the mind of man intends, except as we 
consider his acts and declaration's. It may be said that the transaction 
will be presumed to have been lawful, in tlie absence of evidence to 
the contrary. I think there was evidence to the contrary, and upon 
the question of presumption, when it is considered that in 99 per cent, 
of these cotton trades the parties never give the delivery of actual cot- 
ton a thought, the presumption ought to be against the validity of the 
transaction instead of in favor of its validity. As a matter of sentiment 
I am of the opinion that one who gambles should pay his losses, but 
the law does not determine liability for sentimental reasons. 

I think the court erred in taking the defense mentioned away from 
the jury or in not deciding it the other way itself. In some cases we 
ought to know as much as judges as we do as men. 



CZIZEK ▼. WESTERN UNION TELEGRAPH CO. 

(Circuit Court of Appeals, Ninth Circuit. April 4, 1921. Motion to Amend 
Judgment and Rehearing Denied May 16, 1921.) 

No. 3548. 

1. Execptions, bill of <S=>60(1)— Properly stricken when not prepared and 

served witl^ time allowed by roles. 

Where no blU of exceptions was pret>ared and served within 10 days 
after the denial of a motion to remand to a state court, the time allowed 
by the rules, or during the term of court at which such order was made, 
the court properly struck out the portion of the bill of exceptions subse- 
quently prepared and served pertaining to the motion to remand. 

2. ExeepUons, bill of ^=»60(1) -^Motion to strike properly denied, though rules 

not eomplied with. 

A District Court had authority to deny a motion to strike the bill 
of exceptions, though not prepared and submitted as required by the 
roles of the court. 

^9For otbeir cases see same topic A KBT-NUMBER In all Key-Numbered Digests & Indexes 
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3. Commerce ^=>85— -Limitatioiis of liability sanctioned by Iiilentate Com- 

merce Commission are binding. 

Under Act June 18, 1910, bringing the Interstate business of telegraph 
companies under federal control, where a company's rules limiting its 
liability for mistakes or delays in transmission or delivery are on file witb 
the Interstate Commerce Commission, th^ reasonableness is primarily 
a question for the Commission to determine, and when sanctioned by the 
Commission they are binding. 

4. Telegraplis and telepiiones ^=>54(5) — ^LimitadMi of liability lield inappii- 

cable to total failure to transmit. 

Conditions on the back of telegraph blanks, providing that the com* 
pany should not be liable for mistakes or delays in transmission or de» 
livery, or for nondelivery, except for specified amounts for unrepeated 
and repeated messages, or for more than $50 in any case unless a greater 
value was stated and an additional sum paid, and that it should not 
oe liable unless the claim was presented in writing within 60 daya 
after the telegram was filed, had no application to tlie company's 
gross negligence in totally failing to transmit a message at all. 

5. Telegraphs and telepiiones ^=>54(3)— Provisioo as to noBllabllity for 

obscure messages held inapplicable. 

A condition on t]^ back of a telegraph blank, providing that the com- 
pany should not be liable for errors in cipher or obscure telegrams, held 
to have no application to a message t^nsmitting a third party's offer to 
purchase stock ; it being perfectly plain on its face. 

6. Tdegraphs and telephones ^=>70(l)-*DiirereBee between offer lor stock 

and subsequent value held measure of damages. 

Where a telegram sent to plaintiff, stating that a third party offered 
$90 a share for stock in a bank, was not transmitted, and if plaintiff had 
received it he would have sold at that price, but a few days afterwards 
the bank failed, and the stock became practically worthless, the measure 
of damages was the difference between the offered price and the value 
about the time plaintiff learned of the sending of the message and called 
upon the company's manager regarding it 

In Error from the District Court of the United States for the South- 
em Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action by J. A. Czizek against the Western Union Telegraph Com- 
pany. Judgment for defendant, and plaintiff brings error. Reversed 
and remanded. 

Richard H. Johnson, of Boise, Idaho, for plaintiff in error. 

Beverly L. Hodghead, of San Francisco, Cal., and Richards & Haga, 
of Boise, Idaho (Francis R. Stark, of New York City, of counsel), for 
defendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Action instituted in the state court for dam- 
ages because of failure to forward and deliver a telegram dated at 
Boise, Idaho, November 30, 1917, addressed to J. A. Czizek, 5767 
Shafter avenue, Oakland, Cal., and reading as follows: 

"Miller advises Idaho National sold to Pacific offers me ninety dollars per 
share otherwise wait year and chances of liquidation says if fails to get two 
thirds stock liquidation will follow. Will you take ninety dollars per share 
for yours I am inclined to accept offer for mine. Answer, T. J Jones." 

^s^FoT other cases see same topic & KET-NUMBER in aU Key-Numbered Digests & Indexes 
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On petition of the telegraph company the case was removed to the 
federal court, and after trial judgment was rendered in favor of the 
telegraph company. 

We must first notice a question of jurisdiction presented by plain- 
tiff in error, and a motion to strike the bill of exceptions presented by 
defendant in error. Removal from the state court to the United States 
court in the district of Idaho was on the ground that Czizek was a 
citizen of Idaho and the defendant a New York corporation. Czizek 
moved to remand to the state court on the ground that he was a citizen 
and resident of California. In support of his motion affidavits were 
filed, and defendant filed counter affidavits. On October 10, 1919, the 
court denied the motions. Exception was allowed, but no bill of ex- 
ceptions covering the ruling was prepared or settled during the term of 
dourt at which the ruling was made, nor was any order granted for 
an extension of the time in which to prepare a bill of exceptions. 

The telegraph company by answer denied the allegations of the com- 
plaint in part, but admitted the presentation of the message by Jones to 
the telegraph company, receipt and acceptance by the company, and 
payment of the regular charges. It also admitted that Czizek and 
Jones were told at the office of the telegraph company in Boise that the 
messs^e never had been sent. Other defenses are based upon the fol- 
lowing conditions printed on the back of the telegraph blank: 

"To guard against mistakes or delays, the sender of a telegram should order 
it repeated; that is, telegraphed back to the originating office for comparison. 
For this, one-half the unrepeated telegram rate is eharged in addition. Unless 
otherwise Indicated on its face, this is an unrepeated telegram and paid for as 
such, in consideration whereof It is agreed between the sender of the tele- 
gram and this company as follows: 

"1. The company shall not be liable for mistakes or delays in the transmis- 
sion or delivery, or for nondelivery, of any unrepeated telegram, beyond the 
amount received for sending the same; nor for mistakes or delays in the 
transmission or delivery, or for nondelivery, of any repeated telegram, beyond 
fifty times the sum received for sending the same, unless specially valued; 
nor in any case for delays arising from unavoidable interruption in the 
working of its lines ; nor for errors in cipher or obscure telegrams. 

"2. In any event the company shall not be liable for damages for any mis- 
takes or delays in the transmission or delivery, or for the nondelivery, of this 
telegram, whether caused by the negligence of its servants or otherwise, be- 
yond the sum of fifty dollars, at which amount this telegram is hereby valued, 
unless a greater value is stated in writing hereon at the time the telegram is 
oflered to the company for transmission, and an additional sum paid or agreed 
to be paid, based on such value equal to one-tenth of one per cent, there- 
of. ♦• ♦ 

**6. The company will not be liable for damages or statutory penalties in any 
case where the claim is not presented in writing within sixty days after the 
ttiegram is filed with the company for transmission.** 

Defendants also pleaded that the message was interstate, subject to 
the rules of the Interstate Commerce Commission. 

On June 5, 1920, plaintiff petitioned for a new trial, and on June 17, 
1920. the court overruled the motion and granted plaintiff until July 
8. 1920, within which to file and serve a proposed bill of exceptions to 
the rulingMjjiindings, and decision of the court. The bill of exceptions 
contains l^^he evidence and was filed and served on July 2, 1920. De- 
272 F.— 15 
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fendant moved the District Court to strike the proposed bill of excep- 
tions from the file. The court denied the motion to strike the entire 
bill, but struck out the part which related to the motion to remand, for 
the reason that a "bill of exceptions was not prepared and served within 
the 10 days allowed by the rules after the order denying the motion was 
made, or during the term of court at which the order denying the mo- 
tion to remand was made." Exception was saved, and the bill of ex- 
ceptions was settled July 16, 1920. 

[1, 2] The time for preparing a bill of exceptions to the ruling on 
the motion to remand expired October 20, 1919, and the term at which 
such ruling was made expired on February 7, 1920 ; but as to the other 
matters the extensions granted were during the term of the court at 
which trial was had, and the time for preparing bills of exceptions did 
not expire until July 8th. Under the circumstances, after the court de- 
cided the issue of fact as to residence, it was right in retaining juris- 
diction and in striking the portion pertaining to the motion to remand. 
Anderson v. United States, 269 Fed. 65. The court also had authority 
to deny the motion to strike the other portions of the bill of exceptions 
as presented, although they were not prepared and submitted as re- 
quired by the rules of the court. Hunnicutt v. Peyton, 102 U. S. 333, 
26 L. Ed. 113 ; Russo-Chinese Bank v. National Bank of Commerce, 187 
Fed. 80, 109 C. C. A. 398. 

The main issues of the case aire therefore properly for consideration. 
The facts are : 

Plaintiff owned 50 shares of stock in the Idaho National Bank, worth 
on their face $5,000' T. J. Jones owned 15 shares of the same stock. 
Miller, a stockholder, wished to buy plaintiff's stock in order to effect 
a merger of two banks. Plaintiff told Miller that he wished to sell, but 
no agreement was reached. Plaintiff said he was going away, but on 
his return would be ready to negotiate. Plaintiff told Jones what Miller 
said, and authorized Jones to negotiate with Miller for him. Miller 
then went to California, and never received the telegram. On Decem- 
ber 1st Jones' son inquired at the telegraph office if a message had come 
for his father, and was told there was none. Mr. Jones, Jr., asked the 
attendant to see if the telegram had been sent. She looked through 
some files and said it had been sent. On the next day, Jones, Jr., asked 
again if the message had been sent, and was told by the attendant that 
Czizek had received the telegram. Czizek testified that, if he had re- 
ceived the telegram, he would have telegraphed acceptance of $90 per 
share. Jones sold his own 15 shares at $90 and received the money 
therefor. 

Meanwhile the Idaho National Bank went into liquidation and the 
stock became valueless and remained so. About February 14, 1918, 
Czizek returned to Boise and learned that the message to him from 
Jones had been given to the telegraph company on November 30th to 
forward. Czizek and Jones at once called upon the local manager of 
the company, who promised investigation. On February 14, 1918, the 
manager in Boise wrote that the message had failed in transmission, 
and inclosed a check for the amount paid as toll. On FetaAary 18th 
Jones returned the check, writing that acceptance might birconstrued 
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as settlement. The general manager at Boise then went to see Jones and 
spoke of settlement, upon the basis of the value of the sto<i and the 
amount Miller oflFered. On June 18th plaintiff made formal demand. 
On Jime 19th the manager wrote that the letter had been forwarded to 
the company for consideration, and inquiring as to the value of the 
stock. Thereafter Czizek received a letter from the district superintend- 
ent of the telegraph company, dated July 2, 1918, at Salt Lake, ac- 
knowledging claim for $4,500 damages for failure to transmit the mes- 
sage, and advising him that the matter had been taken under immediate 
investigation, and that he would be communicated with upon the con- 
clusion of the investigation. The letter also advised Czizek as follows : 

"However, more than 60 days having elapsed since date claim message was 
filed, our investigation will be conducted without prejudice to the sitaatlon 
created by your failure to bring matter to our attention at an earlier date." 

After waiting a reasonable length of time and hearing nothing, this 
action was commenced -in June, 1919. 

[3 1 The principal contentions of the plaintiff in er|-or are that there 
is no provision requiring presentation in writing within any specific time 
after plaintiflF learns of defendant's default, and that both the time and 
manner of presenting the claim were waived by defendant. In Gardner 
V. Western Union Teleg. Co., 231 Fed. 405, 145 C. C. A. 399, an action 
was brought by the addressee of a telegram for delay in the delivery of 
an unrepeated message. The terms of the contract between the tele- 
graph company and the sender of the telegram were the same as in the 
present case. The Court of Appeals for the Eighth Circuit held that 
upon principle the plaintiff was bound by the regulation in relation to 
the presentation of his claim for damages and said : 

"Without the contract between ScoviUe [the sender] and the company, the 
latter owed the plaintiff no duty, and hence there could be no negligence in 
the absence of the contract. So it plainly appears that plaintiff would have 
no cause of action, except for the contract, because the duty of the company 
arose from the contract. May the plaintiff charge the company with the 
duty arising from the contract, and at the same time repudiate one of the 
conditions upon wliich the duty was assumed? We think not." 

That case has the express approval of the Supreme Court in Postal 
Telegraph Cable Co. v. Warren-Godwin Lbr. Co., 251 U. S. 27, 40 Sup. 
Ct. 69, 64 L. Ed. 118, where the court held that since the act of Con- 
gress of June 18, 1910 (36 Stat. 539), the interstate business of tele- 
graph companies was brought under federal control, and that the pro- 
visions of the statute which brought telegraph companies under the 
act to regulate commerce placed them under the administrative con- 
trol of the Interstate Commerce Commission, and that they became sub- 
ject to a uniform national rule, and that there was no room for the 
exercise by the several states of power to regulate by penalizing the 
negligent failure to deliver promptly an interstate telegram. The same 
general doctrine was reaffirmed in Western Union Teleg. Co. v. Boegli, 
251 U. S. 315, 40 Sup. Ct. 167, 64 L. Ed. 281. Inasmuch as the record 
discloses that the telegraph blank on which the message involved was 
written is on file with the Interstate Commerce Commission, as are the 
rules governing unrepeated messages and like matters, questions of the 
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reasonableness of the regulations on the back of the blank arc primarily 
for the Interstate Commerce Commission to determine. Mitchell Coal 
& Coke Co. V. Penn. R. R. Co., 230 U. S. 247, 33 Sup. Ct. 916, 57 L. 
Ed. 1472; Erie R. R. Co. v. Stone, 244 U. S 332, 37 Sup. Ct. 633, 61 
L. Ed, 1173; Western Union Teleg. Co. v. Bank of Spencer, 53 Okl. 
398, 156 Pac. 1175. 

In Cultra et al. v. Western Union Teleg. Co., 44 Interst. Com. 
Cora*n R. 670, approved by the Supreme Court in Postal T. Co. v. 
Godwin, supra, the Commission held that it was the intention of Con- 
gress to put under the jurisdiction and control of the Commission the 
rates and practices of interstate telegraph companies, "as well as the 
rules, regulations, conditions, and restrictions aflFecting their interstate 
rates." There, the rate which was used by the senders of the telegram 
was an unrepeated one to which the Commission held there was at- 
tached as a fundamental feature a restricted liability. An error of the 
telegraph company, caused damage. The telegram was a so-called night 
letter, with charges prepaid as for an imrepeated night letter between 
the point in Kansas and the city of San Francisco. The conclusion 
reached was that rules classifying messages are binding upon the tele- 
graph company and upon all those who avail themselves of the serv- 
ices of the telegraph company. Under these recent decisions the In- 
terstate Commerce Commission has control of the regulation of rates 
and of the practices of the company, and by sanctioning a rule where- 
by liabih'ty of the company is restricted the rule is made binding. To 
like effect are Haskell I. & S. Co. v. Postal Teleg. Cable Co., 114 Me. 
277, 96 Atl. 219; Western Union Teleg. Co. v. Dant, 42 App. D. C. 398, 
L. R. A. 1915B. 685, Ann. Cas. 1916A, 1132. 

[4] But, while the rules just examined and the cases discussing them 
show the trend of modern decision, we are not ready to hold that the 
case before us is brought within them. This is not an instance of de- 
lay or error in transmission or in delivery, such as is contemplated by 
the rules referred to, but is one where the telegraph company, holding 
itself out as ready and able to perform service for a valuable considera- 
tion fixed by itself and paid to it, undertook to transmit a message and 
without any excuse at all failed completely to forward the. message or 
to make an effort to fulfill its obligations. Such inattention is not with- 
in the terms printed upon the back of the message, which as far as 
pertinent are held to form part of the contract between the sender of 
the message and the telegraph company. Reasonable regulations and 
terms, the purposes of which are to restrict the liability of the com- 
pany for consequences of negligence by reason of the omissions of its 
employees or the improper or insufficient performance of duty in 
transmission and delivery, should not be construed as absolving the 
company from all obligation to perform the duty for which it was 
created. Public policy, so we think, would not permit of the approval 
of regulations which would relieve the company from liability for such 
a total failure to live up to its duty ; and in the absence of a controlling 
decision we must hold that no regulation of the company has released 
it from liability for its gross negligence in the premises. Pac. Postal 
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Tdeg. Co. V. Fleischner, 66 Fed. 899, 14 C. C. A. 166; Candee v. W. 
U. Teleg. Co., 34 Wis. 471, 17 Am. Rep. 452; U. S. Tdeg. Co. v. 
Wenger, 55 Pa. 262, 93 Am. Dec. 751. 

In accord with what we have said, the clauses with relation to un- 
repeated and specially valued messages do not apply. There was no 
mistake in verbiage, and as the message was never sent it was, of 
course, impossible to repeat it. As bearing upon the question we cite 
Western U. Td. Co. v. Cook, 61 Fed. 624, 9 C. C. A. 680; Pac. P. Td. 
Co. V. Fleischner, 66 Fed. 899, 14 C. C. A. 166; Swan v. W. U. Tdeg. 
Co., 129 Fed. 318, 63 C. C. A. 550, 67 L. R. A. 153 ; Postal Td. Co. v. 
Nichols, 159 Fed. 643, 89 C. C. A. 585, 16 L. R. A. (N. S.) 870, 14 
Ann. Cas. 369. 

It is earnestly argued that, even if gross negligence is found, the val- 
uation clause in the contract of transmission, hereinbefore quoted, must 
be held to limit the recovery to $50. Granting such a restriction is 
valid and binding where there has been mistake or delay in transmission 
or delivery, or where the message has been transmitted, but not deliver- 
ed, whether such errors have, been caused by the negligence of the 
servants of the company or otherwise, we do not construe nondelivery 
as the full equivalent of nontransmission. Nondelivery might be be- 
cause of the carelessness of a boy employed by a receiving office, to de- 
liver a transmitted message. If the company used all reasonable care 
to employ a trustworthy messenger to deliver at a designated place and 
to a named person, but the messenger should fail to deliver and dam- 
ages are the result, it may w6ll be that the nondelivery clause as a rea- 
sonable one would relieve the company of liability for more than |50. 
But we cannot get away from the all-important fact that this is a case 
of nontransmission without excuse, and as such is not covered by 
clauses which are predicated upon the supposition that the company has 
made reasonable effort to transmit over its wires. 

[5, 6] Regarding the case, therefore, as one of gross negligence 
against the company for failing to perform its undertaking, the liabil- 
ity should be for such damage as plaintiff in error actually sustained. 
The meaning and import of the message were perfectly plain on face of 
the paper; hence, cases where cipher messages were involved are not 
controlling. Czizek's testimony is positive, and the circumstances 
sustain it, that he would have sold the stock at the price offered in the 
message that was not transmitted, and the evidence is that he would 
have been paid the price offered ; but a few days afterwards, because 
of the failure of the bank, the stock became practically worthless. Un- 
der the facts, the difference between what he was offered, and would 
have accepted, and the value of the stock at about the time he called up- 
on the manager at Boise, is the measure of damage. U. S. Teleg. Co. v. 
Wenger, 55 Pa. 262, 93 Am. Dec. 751; Herron v. W. U. Tdeg. Co. 
90 Iowa, 129, .57 N. W. 696. 

The judgment is reversed, and the cause is remanded for a new 
trial. 
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HINES, Director General of Railroads, v. BOWLING. 

(Circuit Court of Appeals, Fourth Circuit February 9, 1921. > 
No. 1837. 

1. Malicious prosecution ^=^16 — Malice and want of probable cause most < 

cur. 

To authorize recovery in an action for malicious prosecution, both 
malice and want of probable cause must exist. 

2. I^Ialicious prosecution ^=»22 — ^Railroad ear theft Investigator, submitting 

facts to commissioner issuing warrant, held not liable. 

A judgment against the Director General of Railroads for malicious 
prosecution for causing the arrest of plaintiff for theft held not supported 
by evidence showing that defendant's agent In charge of such matters, in 
investigating the theft of articles from a car while being unloaded by a 
number of young men, of whom plaintiff was one, talked with two of the 
number ana then tooK them to a United States commissioner, who, after 
talking with them, took the affidavit of one and, acting on his own judg- 
ment, issued a warrant for the arrest of all the others engaged in the 
work of unloading the car, including plaintiff, who was discharged on 
preliminary examination. 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Bluefield; Benjamin F. Keller, Judge. 

Action at law by R. E. M. Bowling, an infant, by John W. Bowling, 
his next friend, against Walker D. Hines, Director General of Rail- 
roads. Judgment for plaintiff, and defendant brings error. Reversed. 

This is an action at law for malicious prosecution, brought originaUy in 
the circuit court of Mercer county, AV. Va., and removed for trial upon the 
petition of the defendant to the District Court of the United States for the 
Southern District of West Virginia. The plaintiff, R. E. M. Bowling, is an 
infant, and sues by his father and next friend, John W. Bowling. The facts in 
the case are in substance as follows : 

A railroad belonging to the Virginia Railroad Ck)mpany, and extending 
from the state of West Virginia into and through the state of Virginia, was 
taken over by the President of the United States under the act of Congress 
authorizing such action, before the transaction hereinafter related took place, 
and was at the time in the possession and control of the Director General of 
Railroads. 

On or about the 29th of July, 1918, a car which was loaded with interstate 
freight, shipped from the state of Virginia into the state of West Virginia, 
was being unloaded at Princeton in the latter named state. A number of 
persons was engaged in the work of unloading the car, and in work about the 
warehouse to which the contents of the car were being taken. Among these 
workmen was the plaintiff, R. E. M. BowUng. Whilst the work of unloading 
was going on, three rain coats, ten cartons of cigarettes, and a box of chewing 
tobacco were taken from the car. 

At the time the Director General took control of the Virginia RaUway, a 
man by the name of C. D. Peerman was in the employment of the company, 
and his duties were to look after robberies and thefts, taking place in con- 
nection with the operation of the railroad, and from property and effects in 
possession of the railroad for transportation. Peerman was retained by the 
Director General in the same position and with the same duties. The theft 
from the car which was being unloaded at Princeton was reported to Peerman, 
and he went there to investigate it. 

Upon inquiry he learned that a youth by the name of Daniel Belcher, who 
was one of the persons engaged with others in unloading the car, had be^n 
seen with some of the cigarettes which had been taken. Peerman interviewed 

^s>For other cases see same topic A KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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Belcher, and was told by him that the cigarettes and other property had been 
taken from the car by the boys and young men who were working around It, 
and he gave Peennan the name of A. E. Powell, another one of the workmen, 
who was there and took part in the theft. He stated, further, that Bowling, 
the plaintiff below in this action, was one of the number working in and about 
the car. Peerman thereafter saw Powell, who stated that he was present, 
had himself taken some of the articles, and gave the names of others who con- 
stituted the working force, including the name of the plaintiff in this action. 

After this interview Peerman took Belcher and Powell to the oflace of J. 
H. Gadd, the United States commissioner at Princeton, who was also a prac- 
ticing lawyer, and was the assistant prosecuting attorney for the county in 
which Princeton is located. Peerman made no atHdavit in ^e case, but at the 
interview with the commissioner he produced the stolen coats and informed 
the commissioner that tney had been taken from the possession of the railroad. 
The commissioner examined Belcher and Powell, and he was informed by. 
them thai Fitzhugh Marshall, A. B. Proffitt, Joe Rowland, Franklin Brad- 
shaw, R. K. M. Bowling (the plaintiff), R. E. Brown, O. C. Campbell, C. 
S. Shumaker, Daniel Belcher, and A. E. Powell, were the persons working 
about tne car when toe goods were stolen. Thereupon the commissioner took 
lue affids^it of Powell, and issued a warrant for the arrest of the others 
named on the charge of unlawfully taking, stealing, and carrying away the 
goods and chattels of the Virginia Railway Company, to wit, the articles here- 
tofore named, being in interstate shipment in the possession of the said 
railway company. The commissioner, on his examination as a witness in the 
trial below, stated what occurred when Peerman brought Belcher and Powell 
to his otflce, and the substance of his testimony as set out in the record is 
as follows: 

"Peerman stated his purpose in bringing the two young men there, and, as 
the witness remembers this particular case, Peerman went into his office to 
get some advice, knowing that a larceny had been committed, as to whether 
he should proceed under the state laws or under the federal laws. He ex- 
amined the two young men Peerman brought with him, with reference to the 
larceny mat was alleged to have been committed, with a view of finding out 
whether a warrant should be issued against any of the defendants. The wit- 
ness maae an investigation of the matter, as he always does before he issued 
any warrant, to ascertain as far as possible what offense, if any, had been 
committed. 

"In the course of the examination of these two boys, or young men, they 
admitted that they had stolen some of the goods, and then the inquiry went 
on, for the purpose of seeing if any other persons were implicated. The wit- 
ness cannot remember distinctly just all that was said on this occasion, be- 
cause he did not impress his memory with it at the time; but he does 
remember that he got the impression that all of the defendants in the warrant 
were Implicated in the larceny; that they were all, as he remembers the 
statement of these two boys, employed in a similar capacity by the Virginia 
Railway, and worked in or around the car where the theft had been com- 
mitted, and the witness got the impression from these two boys that all these 
defendants named in the warrant were implicated in the larceny and issued 
the warrant accordingly. 

''The witness issued the warrant on his own judgment, after examining the 
two boys; he always exercised his own judgment as to whether to issue a 
warrant or whether to refuse it. The witness does not remember whether 
each of these two boys implicated the plaintiff in this case. The warrant was 
issued probably three or four days before the preliminary trial." 

The warrant was executed within a few days, and the defendants named in 
it brought before the commissioner. On the hearing Bowling was discharged 
on the grounds, as the commissioner states, that, although he was in the 
crowd, the evidence did not disclose that he took any of the goods. The facts 
disclosed by the plaintiff's witnesses on the trial of the present case were sub- 
stantially in accord with the foregoing. The plaintiff, Bowling, was arrested 
on the warrant by Peerman, who was deputized by the commissioner to exe- 
cute it He was carried before the commissioner, where he was admitted to 
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ball ; bis mother becoming his surety for his appearance at the prellmluary 
trial wnich took place a few days thereafter. 

It was In evidence that the plaintiff was a youth of good character, and he 
testified that he had no part in taking the articles from the car. He also stat- 
ed that he did not know Peerman anterior to the tune of his arrest, and that 
he did not think Peennan knew him. 

In this action the ordinary declaration under the system of pleading in 
West Virginia was filed by the plaintiff against Walker D. Hlnes, Director 
General of Railroads, and it was alleged in substance that the. defendant, 
contriving and maliciously Intending to ruin and Injure the plaintiff, and to 
cause him to be arrested and held in custody for a long space of time, and to 
cause the said plaintiff to be fined and imprisoned, and thereby Impoverish, 
oppress, and annoy him, on the 2d day of August, 1918, in the county of Mer- 
cer, Southern district of West Virginia, by and through his officer, agent, and 
employ^, C. D. Peerman, caused and procured Powell to appear before the 
United States commissioner, and falsely and maliciously, without any reason- 
able or probable cause whatsoever, charge the plaintiff and others, who were 
named in the warrant, with unlawfully stealing, taking, and carrying away 
three rain coats, ten cartons of cigarettes, and one box of chewing tobacco, 
which property was then in possession of the railroad in interstate thipment. 
The demand of the plaintiff was for $10,000 damages, by reason of injury to 
his credit and reputation, the mental anguish suffered, and the shame and 
humiliation brought upon him, etc. 

The defendant filed a demurrer, which waa overruled; this was followed 
by a special plea, which was also overruled, and the defendant excepted. The 
defendant entered his plea of not guilty, and the issue was thus Joined. 

The following instructions requested by plaintiff's counsel were given by the 
court to the Jury: 

"The court Instructs the Jury that, if they believe from the evidence in 
this case that the witness C. D. Peerman falsely and maliciously, and without 
reasonable or probable cause therefor, instigated or procured the prosecution 
of the plaintiff under the warrant Introduced as evidence in this case, and 
that in so doing the said 0. D. Peerman was acting for and on behalf of the 
defendant, within the scope of his employment, that then they shall find In 
ftivor of the plaintiff. 

"And the jury is further instructed that probable cause means a state of 
facts actually existing, known to the prosecutor personally, or by information 
derived from others, which would Justify the prosecution, that is, which in the 
Judgment of the jury would lead a reasonable man of ordinary caution, acting 
conscientiously upon these facts, to believe the person guilty; and that by 
malice is meant, not what this word Imports when used In common conversa- 
tion, nor yet in its classical meaning, but the legal and technical meaning, 
that is, some motive other than the desire to secure the punishment of the 
person believed by the prosecutor to be guilty of the offense charged, or by 
any other sinister or Improper motive." 

"The court Instructs the Jury that while, in an action for malicious prosecu- 
tion, it must appear that the prosecution was malicious, yet, if the evidence 
shows that the defendant put on foot said prosecution without probable cause, 
that then malice may be inferred by the jury from the want of probable cause 
and without further proof." 

"The court Instructs the Jury that, if they believe from the evidence in this 
case that the plaintiff is entitled to recover, then the measure of plaintiff's 
damages is such an amount as the Jury will find will fully compensate the 
plaintiff for the injury sustained not to exceed the sum of ten thousand 
($10,000) dollars." 

The defendant's counsel objected to the giving of the instructions above re- 
cited, because the evidence was not sufficient to Justify submitting the question 
therein to the jury, and also objected to the definition of probable cause as 
given by the court in the said instructions. The court overruled these objec- 
tions, and the defendant, through counsel, then and tnere excepted separately 
to the several instructions given by the court and also the action of the 
court in overruling defendant's objections. 
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The Jury returned a verdict In favor of the plaintiff and assessed his dam- 
ages at $1,500, for which judgment was -entered, together with the costs of 
the case. 

H. T. Hall, of Roanoke, Va. (G. A. Wingfield, of Roanoke, Va.; 
Williams, Loyall & Tunstall, of Norfolk, Va., McNutt, EUett & Mc^ 
Nutt, of Princeton, W. Va., and Hall, Wingfield & Apperson, of Roan- 
oke, Va., on the brief), for plaintiff in error. 

Hugh G. Woods and John R. Pendleton, both of Princeton, W. Va;, 
for defendant in error. 

Before KNAPP and WOODS, Circuit Judges, and BOYD, Dis- 
trict Judge. 

BOYD, District Judge (after stating the facts as above). In the 
discussion of the case the defendant in error will be referred to as 
plaintiff, and the plaintiff in error as defendant. 

In the inception of this case the proposition suggests itself that, when 
the transaction upon which the plaintiff bases his cause of action took 
place, the railroad from which the stolen articles were taken was be- 
ing operated by the Director General of Railroads, acting by authority 
of the President of the United States, who had taken possession and 
control of this railroad, among other lines of transportation in the 
country, under acts of Conisjress authorizing such action, to aid in 
carrying on the war with Germany. The question which arises is 
whether or not, under such circumstances, malice or wrongful motive 
can be imputed to the Chief Executive, who was performing an official 
function, or to the Director General, his alter ego, and made the ground 
of damages at the instance of an individual in a suit against the latter. 
However, this proposition was not relied upon, nor argued by de- 
fendant's counsel, and we do not deem it necessary to pass upon it 
in order to dispose of the case. We are of the opinion that, upon the 
undisputed facts disclosed by the testimony, the trial judge should 
have dismissed the case, or directed a verdict for the defendant. 

f1] It is well settled that there must be two essential concurring 
elements in order to authorize a recovery in a suit seeking damages for 
malicious prosecution, and these essential elements are malice and 
want of probable cause. Beginning with the Supreme Court of the 
United States, the American decisions generally are in entire harmony 
to the effect that, in order to maintain an action seeking damages for 
malicious prosecution, these two essentials must exist. Mr. Justice 
Hunt, delivering the opinion of the court in Stacey v. Emery, 97 U. 
S. 642, 24 L. Ed. 1035, quotes from Munns v. Dupont De Nemours, 3 
Wash. C. C. 37, Fed. Cas. No. 9926, as follows: 

"If malice is proved, and yet probable cause exists, there is no liability. 
Malice and want of probable canse must both exist," to justify an action. 

"To make out^a cause of action in malicious prosecution, malice and want 
of probable cause must concur. It is not sufficient to show merely that the 
action was maliciously prosecuted; it must also appear that it was com- 
menced or continued without probable cause." 26 Cyclopedia of Law and Pro- 
cedure, 2L 
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We do not deem it necessary to cite further from the numerous 
authorities in this country which sustain the principle. Wfe may say, 
however, that the doctrine is not confined to the United States, but 
is also the law in England. As far back as the case of Farmer v. 
Darling, 4 Burr. 1791, cited in Stewart v. Sonnehom, 98 U. S. 187, 25 
L. Ed. 116, which was a malicious prosecution case, Lord Mansfield 
instructed the jury "that the foundation of the action was malice," 
and all the judges concurred that "malice, either express or implied, 
and the want of probable cause, must both concur." 

[2] The case presents itself in another view, which, when consid- 
ered in accordance with the facts and applying the rule of law as we 
understand it, prevents recovery of damages. Peerman did not pro- 
ceed tp have Bowling arrested upon his own initiative, but he laid the 
case, with the evidence he had obtained, before the conmiissioner, and 
if the commissioner, acting on his own judgment, made a mistake in 
issuing the warrant, neither Peerman, the agent, nor the Director 
General, as the principal, would be chargeable with damages. This 
position is sustained in the case of Oakley v. Tate, 118 N. C. 233, 
24 S. E. 806. 

There is nothing in the evidence to warrant the conclusion or raise 
the presumption that Peerman was prompted by any sinister or im- 
proper motive in the action he took in the investigation of the alleged 
theft. There are no facts or circumstances disclosed showing or tend- 
ing to show that he had prejudice or ill will toward Bowling; indeed, 
it is developed from the testimony that he did not know Bowling, and 
Bowling was not acquainted with him, anterior to the time they met 
at Princeton on the occasion of the investigation. We go further, to 
say that Peerman, instead of showing unnecessary zeal, it seems to 
us, acted in a very prudent and cautious manner. When he was in- 
formed that Belcher had been seen with some of the stolen cigarettes, 
he sought him, and learned from him that Powell had also tScen ar- 
ticles from the car. Peerman then interviewed Powell, and from the 
two he learned the names of the others who were present at work about 
the car when the property was stolen. 

We think these facts, with other circumstances connected with the 
offense which were brought to Peerman's knowledge, were adequate 
to negative any presumption of malice or improper purpose in the 
action he took. It is not denied that plaintiff was present and saw 
what was going on, nor is it suggested that he discountenanced or 
undertook by word or act to prevent the theft. Under such circum- 
stances an honest belief that plaintiff participated in the theft was not 
at all unreasonable. Yet, instead of making an affidavit himself upon 
information and belief, he carried Belcher and Powell before the com- 
missioner, who himself examined them, and upon their statements he 
formed his conclusion as to those engaged in the theft. The commis- 
sioner acted on his own judgment, took the affidavit of Powell, and 
issued his warrant for the arrest of those he believed to have been par- 
ticipants in the offense, and among them the plaintiff. 

It is not necessary, in our opinion, to discuss specifically the ex- 
ceptions of defendant's counsel to the instructions given by the court 
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to the jury, for there was no evidence stiflficient to warrant a verdict 
for the plaintiff, even under these instructions. Our conclusion is 
that there should be a reversal of the judgment of the trial court, and 
the case remanded, in order that a new trial may be granted, and fur- 
ther proceedings had therein in accordance with the views we express. 
Reversed. 



HUNTER V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit February 8, 1921.) 

No. 1706, 

1. lodictmeat and Infomuition ^^110(11) — ^Infonnotion held sufBciently spe- 

eiflc 

An informatloD, substantially in the language of the statute (Selective 
Service Act, { 13 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, { 2019b]), 
alleging that defendant set up and kept the Charleston Hotel in South 
Charleston, W. Va., as a house of ill fame, and received and permitted to 
be received into it both men and women for immoral purposes, that is, 
for purposes of lewdness, assignation, and prostitution, was sufficiently 
specific as to the place and particulars of the oifense. 

2. War ^»4 — ^Defendant liable as principal, whether owner or lessee of dia- 

orderly house. 

Under Criminal Code, I 832 (Comp. St. S 10506), if defendant set up 
and kept a place as a house of ill fame, and received persons therein for 
immoral purjMses, he was liable as a principal, whether he was owner, 
or lessee, or one of the i»irticipants in its conduct. 

3. War ^=>4— Statute against disorderly houses applicable to naval ordnance 

plant. 

Under Act Oct 6, 1017 (Comp. St. 1918, CJomp. St. Ann. Supp. 1919, 
§ 2S13e), extending the provisions of Selective Service Act, { 13 (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, { 2019b), and the orders, rules, and 
regulations thereunder, the provision concerning bouses of ill fame, etc., 
near military camps, applies to a naval ordnance plant. 

4. Indictment and information <^=»3 — Offense of keeping house of ill fame 

near naval ordnance plant may be prosecuted by information. 

Under Const. Amend. 5, the offense of keeping a house of ill fame near 
a naval ordnance plant, which, under Selective Service Act, § 13 (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 2019b), as extended by Act Oct. 6. 
1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 2813e), may be punished 
by imprisonment for one year, or a fine of $1,000, or both, need not be 
prosecuted by indictment. 

5. Imfictment and information €^Z — Offense not *'infamou»/' unless subject 

to punishment not incident to ordinary misdemeanors. 

A crime is not **infamous" unless it subjects the offender to the liability 
of panisbment by death or confinement in a state penitentiary, or .some 
forfeiture or disqualification not incident to ordinary misdemeanors, and 
under the definition of felonies and misdemeanors by the Criminal (3ode, 
all misdemeanors may be tried on information, notwithstanding Const. 
Amend. 6, unless there is coupled with the punishment of imprisonment 
some specific provision making the particular misdemeanor infamous. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Infamous Crime.] 

6. War ^=>i — Single act of unlawful intercourse held sufficient to show con- 

ducting of Asorder^ house. 

A single act of unlawful intercourse in the part of a hotel over which 
defendant had control held to charge him with the crime of conducting a 

^s>For other cases see same topic ft K£Y'NUMBER in all Key-Numbered Digests ft Indexes 
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house of ill fame. In connection with the conduct of a woman having a 
lease of an apartment in the hotel, of which he had knowledge, and the 
whole atmosphere of the place. 

7. Criminal law <d=>752, 753(2) — ^Evidence eonsidered true oa demurrer or' 

motion to dbneet verdict. 

In considering a demurrer to the evidence or a motion to direct a yer^ 
diet for defendant, the evidence against him must be considered as 
true. 

8. War <$=»4— Evidence of acts in part of liotel not under defendant's control 

admissible to show disorderly lumse. 

On a trial for keeping a house of ill fame, evidence of lewd conduct in 
leased apartments over which defendant claimed to have no control was 
admissible to create a presumption that he knew the purpose to which 
such apartments were being put, in connection with testimony that he de- 
livered a message asking the occupant of the apartments to meet one of 
his own roomers In a room over which he had control, and that, to his 
knowledge, the meeting was for the purpose of prostitution. 

9. War ^=^4 — Aity act of sexual immonUity lield suifildeut witiiin statute 

against disorderiy houses. 

Selective Service Act, § 13 (Comp. St. 1918, CJomp. St Ann. Supp. 1919, 
{ 2019b), as extended by Act Oct. 6, 1017 (CJomp. St. 1918, Comp. St. Ann. 
Supp. 1919, { 2813e), and the regulations thereunder, embrace any act or 
conduct of sexual immorality within the places covered thereby, though 
not amounting to the keeping or maintaining of a bawdyhouse, or house 
of ill fame. 

10. War <@=»4 — FenwrnX knowled^ of acts held unnecessary to eondnedngi 
of disorderly liouse. 

Where the jury might have found that defendant had control over 
leased apartments in his hotel, if acts of prostitution therein were com- 
mitted with his consent and connivance, it was not necessary, under 
Selective Service Act, | 13 (Comp, St. 1918, CJomp. St. Ann. Supp. 1919, 
^ 2019b), that be should personally witness or have personal knowledge of 
each act, and an instruction requiring i>ersonal knowledge was prop-, 
erly refused. 

11. War <d^4 — Question of control of ^sorderly house held for Uie jury. 

In a prosecution for keeping a house of ill fame, etc.. Whether defendant 
had or exercised control over leased apartments held a question for the 
the jury, and hence an instruction to find that he had no control was prop- 
erly refused. 

12. War 4@=»4— Duty to observe law against disorderly houses cannot be 
avoided by^temporary leases. 

A lessee of an entire hotel building, personally present, conducting the 
hotel as its proprietor, was charged with the duty of exercising reasonable 
diligence to see that it was not conducted in violation of law, and could 
not discharge himself from all obligation by temporary leases of apart- 
ments. 

13. War <e=^4— Proof of reputation admissible on conducting of disorderly 
bouse. 

Proof of reputation Is admissible on the question whether a house Is 
a bawdyhouse, or house of ill fame, within Selective Service Act, f 13 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, { 2019b). 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston; Benjamin F. Keller and 
Charles A. Woods, Judges. 

P. E. Hunter was convicted of keeping and setting up a house of 
ill fame within five miles of a naval ordnance plant, and receiving 
persons into a hotel or rooming house for immoral purposes, and he 
brings error. Affirmed. 

Cs»For other cases see same topic A KET-NUMBBR in all Key-Numbered Digests ft Indexes 
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B. J. Pettigrew, of Charleston. W. Va. (W. G. Bamhart and Horan 
& Pettigrew, all of Charleston, W. Va., on the brief), for plaintiff in 
error. 

Lon H. Kelly, U. S. Atty., of Charleston, W. Va. (J. N. Kenna, Asst. 
U. S. Atty., of Charleston, W. Va., on the brief), for the United States. 

Before KNAPP, Circuit Judge, and SMITH and WA^KINS, Dis- 
trict Judges. 

WATKINS, District Judge. T. E. Hunter was tried and convicted 
in the District Court for the Southern District of West Virginia upon 
an information charging a violation of section 13 of the act of Con- 
gress a'pproved May 18, 1917, known as the Selective Service Act 
(Comp St. 1918, Comp. St. Ann. Supp. 1919, § 2.019b). While not 
stated in separate counts, it was charged that within five miles of a 
naval ordnance plant of the United States he received and permitted 
to be received for immoral purposes certain persons, both men and wo- 
men, into a place operated as a hotel or rooming house, and designated 
as the South Charleston Hotel, in the town of South Charleston, W. Va., 
and also that he then and there kept and set up a house of ill fame. 
The evidence involves transactions so foul and lewd as to forbid its^ 
being rehearsed with circumstantial detail in this opinion. It is to 
be regretted that a proper consideration of the assignments of error 
requires even a brief recapitulation of it. There are numerous as- 
signments of error, but they may be grouped under only a few classi- 
fications. Hunter, who was defendant in the trial court, will, for con- 
venience, be referred to in this opinion as the defendant. 

[1,2] The first assignments of error relate to the overruling of 
the demurrer and of the motion by defendant to quash the informa- 
tion. It is insisted that the information is bad for lack of definite- 
ness, and that it contains a general charge, but fails to allege any 
specific offense at any specific place, or in fact any sufficient allegation 
upon which to base a verdict. There is no merit in this contention. 
The offense is set out in substantially the language of the act. The 
place is specifically alleged as having been the Charleston Hotel, in 
South Charleston, W. Va., and the defendant is charged with having 
set up and kept this hotel as a house of ill fame, and as having received 
and permitted to be received into it both men and women for inunoral 
purposes ; that is to say, for the purposes of lewdness, assignation, and 
prostitution. The defendant claims also that there was no allegation 
to connect him with the house in the capacity of proprietor or other- 
wise, although he was charged with having set up this hotel as a 
house of ill fame, and with being the keeper of it. It is immaterial 
whether he was the owner of the hotel, or its lessee, or one of the par- 
ticipants in its conduct, since, under section 332 of the Criminal Code 
(Comp. St. § 10506), if he was guilty of the conduct charged in the 
indictment, he was liable as a principal in the crime. Rosencranz v. 
United States, 155 Fed. 38, 83 C. C. A. 634; Jin Fuey Moy v. Unit^ 
ed States (Dec. 6, 1920) 254 U. S. 189, 41 Sup. Ct. 98, 65 L. Ed. . 

[8] It is contended, further, that a naval ordnance plant does not 
come within the purview of the statute. Counsel evidently overlooked 
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the amendment of October 6, 1917 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 2813e), and the order of the Secretary of the Navy 
pursuant thereto under date of August 3, 1918, and the various rules 
and regulations promulgated by the President under this statute. These 
rules and regulations promulgated by the President and the order of 
the Secretary of the Navy became a part of the law under which the 
defendant was tried, and embraced the offense with which the de- 
fendant was charged. 

[4] It is further urged that an information is not the proper means 
of informing the accused of the crhne with which he is diarged. The 
Fifth Amendment to the Constitution provides that — 

"No person shall be held to answer for a capital, or otherwise Infamous 
crime, unless on a presentment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, when in actual service in 
time of war or public danger." 

It will be observed that this provision of the Constitution is limited 
expressly to capital or other infamous crimes. What is an infamous 
crime has been the subject of considerable discussion in opinions hand- 
ed down by the various courts of the country, both state and national. 
The dividing line has sometimes, but not always, been held to be that 
between felonies and misdemeanors. The word "crime" itself has been 
so distinguished from "misdemeanor." In the case of Ex parte Wil- 
son, 114 U. S. 417, 5 Sup. Ct. 938, 29 L. Ed. 89, the court said: 

"By the law of England, informations by the Attorney General, without the 
intervention of a grand jury, were not allowed for capital crimes, nor for any 
felony, by which was understood any offense which at common law occasioned 
a total forfeiture of the offender's lands, or goods, or both. 4 Bl. Com. 94, 95, 
310. The question whether the prosecution must be by Indictment, or might 
be by information, thus depended upon the consequences to the convict him- 
self. The Fifth Amendment, declaring in what cases a grand Jury should 
be necessary, and in effect affirming the rule of the common law upon the same 
subject, substituting only, for capital crimes or felonies, 'a capital or other- 
wise infamous crime,' manifestly had in view that rule of the common law, 
rather than the nile on the very different question of the competency of wit- 
nesses. • • • Within the last 15 years prosecutions by information have 
greatly increased, and the general current of opinion in the Circuit and Dis- 
trict Courts has been towards sustaining them for any crime, a conviction of 
which would not at conmion law have disqualified the. convict to be a witness.** 

[5] It is clear to our minds that the effect of the decisions of the 
courts generally is that a crime is not infamous unless it subjects one 
to the liability of punishment of death, or confinement in the state 
penitentiary, or to disqualification for holding office, or some other 
specific forfeiture, or disqualification not incident to ordinary mis- 
demeanors. Since the adoption of the Criminal Code, which draws 
the dividing line between felonies and misdemeanors by designating 
as felonies all crimes which are punishable by imprisonment for more 
than a year, and as misdemeanors all other crimes, we conclude that 
all misdemeanors under the federal law may be tried upon information, 
unless there should be coupled with the punishment of imprisonment 
some specific provision making the particular misdemeanor infamous. 
There is no such provision in the statute under consideration. The 
limit of punishment for the crime with which the defendant here is 
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charged is imprisonment for not more than one year, or a fine of not 
more than $1,000, or both. Indictment by a grand jury, therefore, was 
imnecessary. In re Fry (D. C. 1884) 3 Mackey, 135 ; United States v. 
Ebert, Fed. Cas. No. 15,019; United States v. Maxwell, Fed. Cas. 
No. 15,750; United States v. Shepard, Fed. Cas. No. 16,273; United 
States V. Waller, Fed. Cas. No. 16,634; United States v. Baugh (C. 
C.) 1 Fed. 785; United States v. Tureaud (C. C.) 20 Fed. 621; 
United States v. Cobb (D. C.) 43 Fed. 570; Rider v. United States, 
149 Fed. 164, 79 C. C. A. 112; United States v. Camden Iron Works 
(D. C.) 150 Fed. 214, and 15§ Fed. 561, 85 C. C. A. 585 ; Rosencranz v. 
United States, 155 Fed. 38, 83 C. C. A. 634; Renigar v. United States, 
172 Fed. 646, 97 C. C. A. 172, 26 L. R. A. (N. S.) 683, 19 Ann. Cas. 
1117 ; United States v. Thompson (D. C.) 202 Fed. 346; United States 
V. Wells (D. C.) 225 Fed. 320; Blanc v. United States, 258 Fed. 921, 
169 C. C. A. 641 ; Brown v. United States, 260 Fed. 752, 171 C. C. A. 
490; Goublin v. United States, 261 Fed. 5, 171 C. C. A. 601 ; Robert- 
son V. United States (C. C. A.) 262 Fed. 948"; United States v. Achen 
(D. C.) 267 Fed. 595; Mackin v. United States, 117 U. S. 348, 6 
Sup. Ct. 777, 29 L. Ed. 909; Bannon & Mulkey v. United States, 156 
U. S. 467, 15 Sup. Ct. 467, 39 L. Ed. 494; Schick v. United States, 
195 U. S. 65, 24 Sup. Ct. 826, 49 L. Ed. 99, 1 Ann. Cas. 585. 

[8] A number of the assignments of error complain of the insuffi- 
ciency of the evidence, and of error on the part of the court in not 
directing a verdict for the defendant. The first of these assignments 
is to the effect that there was no evidence that Hunter was proprietor 
of the house in question. In the evidence in chief it was shown that he 
was in charge of the premises, that he received applications for rooms 
and assigned lodgers thereto, that he showed them to their rooms, and 
directed the chambermaid in charge of the rooms as to her duties, 
and when he was sworn on his own behalf stated that he had rented 
the premises, and in effect that he was running the place as its pro- 
prietor. In the course of the testimony, it was shown that one of the 
inmates of the hotel was a^ woman of notorious character, who had 
an apartment of four room's, and that, upon the night in which the 
officers went to the hotel, certain acts of illicit intercourse took place 
in her rooms, and also one act of like character in another portion 
of the hotel. It was contended that this woman had rented these 
apartments before defendant leased the hotel, and had paid her rent 
up to the end of the month, and that defendant had neitljer knowledge 
of nor responsibility for her conduct. There was no evidence to 
contradict defendant's claim that he was to receive no rent from this 
woman until the beginning of the month subsequent to the date he 
was arrested. There isj however, ample evidence to show that he well 
knew of her conduct, and that he was assisting her in her acts of 
prostitution. He admitted that he carried a message to her to go up 
to one of the rooms that had been rented from him by the officers, and 
that he tmderstood that she was desired to go to that room for the 
purpose of prostitution. It is true that only 'one act of prostitu- 
tion was proved in the hotel outside of the woman's apartments on the 
evening in question ; but the evidence shows that the whole atmosphere 
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of the place was that of a house of ill fame. The dress, conversation, 
and conduct of the people who resorted there all bore the stamp of 
the underworld. There was testimony that the proprietor, who was a 
married man, with another man and two of the women who resided in 
the place and were of bad character, were seen lying across beds in 
the same room, only partially dressed, some time after midnight. The 
whole place fairly reeked with an atmosphere of lawless lewdness, 
and even if the one act of unlawful intercourse in the part of the 
hotel over which the defendant admittedly had control was not suffi- 
cient under the law to charge him with the crime of conducting a 
house of ill fame, that fact, coupled with the other facts which he is 
cbnclusively shown to have been cognizant of, is sufficient to estab- 
lish it. 

"It is not necessary to prove that defendant was the owner of the house, nor 
is ic necessary to 'show by positive testimony that he was the keeper. The 
jiiry may conclude that be. was the keeper by his acts and admissions, or by 
proof that he acted and held himself out as such keeper." 4 Ene. Ev. 729. 

"That the owner or keeper of an alleged disorderly hou^e had knowledge 
that the house was being used for purposes rendering it disorderly, may be 
shown by direct proof, or by circumstantial evidence.^* 4 Enc. Ev. 729, 730. 

[7] It is true that some of the acts outlined above were disputed 
by the defendant; but in considering a demurrer to the evidence,, 
or a motion to direct a verdict in his behalf, they must be considered 
true as testified to. 

[8] The next group of exceptions relates to the admissibility of 
evidence as to lewd conduct in the apartments of Dora Eskew in said 
hotel, and the court's rulings and instructions to the jury relative 
thereto. These exceptions are based upon the contention that defend- 
ant had no control over these apartments at the time of the alleged 
offense, and that he was in no way responsible therefor. The evidence 
was admissible for the reason that it created a presumption that de* 
fendant knew of the purpose to which these apartments were being" 
put, when taken in connection with the .testimony that he delivered 
messages t6 this woman to meet one of his own roomers in a room 
over which he admitted he had control, and when he knew the purpose 
of such meeting was an act of prostitution. 

[9-12] Defendant claims that the court's failure to give certain re- 
quested instructions constituted fatal error. Instruction No. 3 was 
to the effect that the defendant should be found not guilty, unless he 
kept or maintained a bawdy house or house of ill fame. This instruc- 
tion was properly refused, because the act and regulations are sa 
specific as to embrace any act or conduct of sexual immorality within 
the places limited by the statute, and both the charge and the proof 
against the defendant were sufficient to cover single acts. Instruction 
No. 4 was to the effect that the defendant could not be found guilty 
of any act of immoraKty committed in the apartments of the witness 
Eskew, unless the jury should find that he had personal knowledge 
thereof. The court had given, at the request of defendant, instructions 
to the effect that he could not be found guilty for acts of immorality 
committed in the hotel in question, unless they were committed with 
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his knowledge, consent or connivance. One of the facts in isfeue was 
whether, as proprietor of the hotel, defendant had control over these 
apartments. He denied that he did; but, as stated before, there was 
proof from which the jury had a right to infer that he did have 
control, and that he actively assisted the lessee of these apartments in 
her prostitution. If the acts were committed with his "consent and 
connivance" it was not necessary that he should personally witness 
or have personal knowledge of each act. 

Instruction No. 5 was properly refused. It was to the effect that 
the jury should find as a matter of fact tliat defendant had or exercised 
no control, power, or authority over that portion of the South Charles- 
ton Hotel building occupied by the woman Eskew, and that he should, 
therefore, not be held responsible for any act * occurring therein. 
Whether he had or exercised such control, power, or authority was a 
question of fact, to be determined by the jury. It must be remembered 
that the defendant's lease of the hotel covered the entire building, 
and that he was personally present conducting the place as its pro- 
prietor, and this charged him with the duty of exercising reasonable 
diligence to see that it was not conducted in violation of law. If he 
could have discharged himself from ail obligation by showing tempo- 
rary leases to other parties it would have been an easy matter each day 
to lease his rooms to whoever might desire them, and permit unlimited 
violations of the statute and then be discharged from liability by 
the assertion of lack of control over the premises. The charge of the 
court must be taken as a whole, and when so taken it will be found 
that the law was fully aild fairly stated. 

[13] The final and insistent contention of defendant was that the 
court erred in admitting evidence of the reputation of the house in 
question. It must be remembered that the provisions of the statute 
are directed both against single, acts of receiving persons into any 
vehicle, place, structure, or building for purposes of lewdness, as- 
signation or prostitution, and also against setting up a house of ill 
fame, brothel, or bawdyhouse. While there may have been in the 
past some conflict of opinion as to the competency of proving the 
reputation of the house upon a charge of keeping a bawdyhouse, or 
a house of ill fame, it is now settled both by the weight of opinion 
and reason that such evidence is admissible. 

"Proof of events occarring in the house and of its reputation prior to the 
time covered by the indictment is competent, if such proof is confined to the 
time within the period of limitation and is not within the time of a previous 
conviction or acquittal." 14 Cyc. 502, citing U. S. v. Burch, 24 Fed. Cas. 1300, 
No. 14,683, 1 Cranch, C. C. 36; U. S. v. McCormlck, 26 Fed. Cas. 1050, No. 
15,661, 4 Cranch, C. 0. 104. 

"Having regard to the circumstances from which such a reputation arises, 
and the difficulty of obtaining other evidence in the ordinary way from unim- 
peachable witnesses, it seems unquestionable that reputation should be ad- 
mitted as trustworthy and necessary evidence." 2 Wigmore on Evidence, f 
1620. 

"On indictments for keei^ng houses of Ill-fame, when such is the statutory 
term describing the offense, the ill fame or bad reputation of the house may be 
put in evidence." 1 Wharton's Criminal Evidence, S 261. 

"Whether reputation is admissible to prove that a house is disorderly is a 
question concerning which the cases are conflicting; but the weight of au* 
272 F.— 16 
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thority seems to be that eyidence of reputation is admissible to prove the 
character of a house, and particular acts of lewdness or prostitution need not 
be proved." 4 Enc of Evidence, p. 726. 

Tne reputation of the house is in issue, if the crime consists in the 111 
fame ol the house kept." 1 Qreenl. on Bv. 4^-49. 

In the case of State v. McDowell, Dud. (S. C.) 348, the court says: 

"When it is shown that their houses were notorious — tluit is, known to the 
whole community — ^as common bawdyhouses, it Is the same thing as if it was 
proved that over the door of each house was written In the abominable law 
word 'Bawdy' 'Within.' " 

In the case of Putman v. State, 9 Okl. Cr. 545, 132 Pac. 920, 46 L. 
R. A. (N. S.) 598, Judge Funnan, delivering the opinion of the court, 
says: 

''If the reputation of those who resort to the house may be proven, why xnay 
not the reputation of the house itself be iproven? If this liiference can be 
drawn from the character of the persons who resort to such houses, why 
can it not be drawn from the character of the house to which they resort; 
* * * If a house has the general reputation of being a bawdyhouse, 8U<A 
reputation must be known to its keeper and can only be ^ned and maintained 
on account of the conduct of the persons who resort to It. It is inconceivable 
that a house kept for proper purposes, should ever gain the general reputa- 
tion of being a bawdyhouse. The reputation of the house is the advertisement 
01 its keeper. It draws customers and Is a source of revenue." \ 

Affirmed 



KEYSTONE TYPE FOUNDRY v. FASTPRESS CO. 

(Circuit Court of Appeals, Second Circuit February 2, 1921.) 

No. 106. 

1. Patents €s=»212 (2) —Agreement for lieense effective against subsequenl as- 

signee of patent. 

The inventor of a printing press built a number of the presses, one of 
which he sold to complainant with a contract by which he agreed to give 
complainant an exclusive license to use the invention, to procure patents, 
and gave an option to buy the patent rights. Later, without complainant's 
knowledge, he contracted to assign the invention to defendant He atter- 
ward entered complainant's employ and with another built a number of 
presses with Improvements. While so emidoyed he filed application on 
which a patent was subsequently issued and assigned the same to de- 
fendant. Heldf that the agreement to give complainant a license would be 
treated in equity as a license, and, the invention having then been em- 
bodied in concrete form in a machine, the license was effective, and en- 
titled complainant to sell the presses made free from the monopoly pf de- 
fendant's patent ^ 

2. Patents 4@=>212 (2)— .Assignee takes title subject to prior valid licenses. 

An assignee of a patent takes title subject to prior valid licenses, wheth- 
er or not he had knowledge of them. 

3. Patents ^=>209(1)— Embodiment of invention in machine is rednction to 

practice, which wiU sustain license. 

The concrete embodiment of an Invention in a machine is a reduction to 
practice, equivalent to the filing of a specification, for the purposes of 
a license by the Inventor. <. 

^5»Por otlier cases sse same topic a KBY-NUMBER in all Key-Numbered Digests A Indexes 



Digitized by 



Google 



KEYSTONE TYPE FOUNDRY V. FASTPBE8S 00. 243 

(272 P.) 

4. PuteoCs e»214— Ucense to corporation tenuliistos with kgal death of 
oorporatioiL 

A license to a corporation ends with the cessation of its corporate ac- 
tivities preliminary to its legal dissolution. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Keystone Type Foundry against the Fastpress 
Company. Decree for defendant, and complainant appeals. Reversed. 

For opinion below, see 263 Fed. 99. 

In 1913 one Stonemetz was working oyer a printing press of his own devis- 
ing, whereof the meritorious novelty, if any, resided in the normal placing of 
the cylinder in relation to the bed and the means for producing operative 
conjunction between them. He bad built several machines, kept them at 
Palmyra, N. Y., and intended to apply for a patent in time. 

Plaintiff was a Pennsylvania corporation and a jobber in printers' supplies, 
including presses. In December, 1918, it executed a written agreement with 
Stonemetz. By this very inartificial document plaintiff agreed to take one of 
the Palmyra presses to its establishment in Philadelphia and pay for it— if 
'after 30 days it proved ''satisfactory" — and to order the rest of the machines 
at Palmyra at the same price. The one machine was taken and paid for; 
the rest were never ordered, nor did Stonemetz ever complain thereof. 

The contract also provided for payment of royalties on machines manu- 
factured for plaintiff. Stonemetz further agreed to be diligent in procoring 
patents, ''and to license (plaintiff) to exclusive use of same and to defend 
(plaintiff) against any claims for infringement of other patents.*' Plaintiff 
also for two years from date of agreement had the option of buying "all 
patent rights" in Stonemetz's press, and Stonemetz agreed to enter plaintiff's 
employ at a named salary if requested — to stay as long as wanted and ap- 
parently devote his time to "advertising and building any other machinery 
(plaintiff) may desire to have built." 

Although taken and paid for, the Pahnyra press was not a marketable arti- 
cle ; apparently the interoperation of cylinder and bed was attractive, but the 
actual press did not raster well, and, although Stonemetz kept working over 
his invention, neither he nor plaintiff had produced a commercial article down 
to the spring of 1915. At that time Stonemetz interested defendant (a New 
York corporation) In his press, took defendant's representative to Philadel- 
phia, and in plain tifTs factory showed them the Palmyra press with (perhaps) 
some improvements. 

This resulted on May 12, 1915. in a written contract between defendant and 
Stonemetz, whereby the latter duly agreed to assign to defendant the patent 
he was to apply for on the machine lately shown to defendant in plaintiff's 
factory. Of this performance of Stonemetz plaintiff was certainly contem- 
poraneously ignorant. Whether defendant had notice of the relations between 
plaintiff and Stonemetz we are not sure, but must hold that under the form of 
this action it is plaintiff's duty affinnatively to show the existence of such 
notice and plaintiff has not borne the burden of proof on this point. Probably 
before May 12, 1915, and certainly before September of that year, plaintiff di- 
rected one Smith, an employee of its own, to attempt the betterment of the 
mechanism of the Palmyra press. 

On September 9, 1915, plaintiff wrote Stonemetz a letter (approved in writ- 
ing by the latter) whereby he was Immediately employed to work on the me- 
chanical improvements of his press with and under plalntllTs old employee, 
Mr. Smith. The nature of Stonemetz's work appears from testimony other 
than the letter of employment. We find that Smith is the man who devised 
(and subsequently patented) those devices or adjuncts which made out ol 
Stonemetz'^ press as much of a commercial success as it ever became. The 
letter of September 9th also sets forth a royalty scheme wholly different from 
that of the 1913 contract, to which no reference is made in the 1915 writing* 
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On October 7, 1915, Stonemets by formal assignmenl; subsequently dnly 
recorded, transferred to defendant the inTention embodied in his printing 
press. On October 11th he filed his application for patent, accompanied by 
drawings made from a machine belonging to plaiiitiif , which by t&at time was 
actually pushing the construction of some thirty presses with Smith*s im- 
provements as they matured. Stonemetz was in plaintiff's pay when be did 
this. The patent ultimately issued to defendant (No. 1,188,507, June 27, 
1916). In 1917 plaintiff decided to cease business and go into liquidation. 
It then had on hand upwards of 20 presses, the result of the joint labors of 
Smith and Stonemetz. These were about to be sold in bulk to one customer, 
when defendant served notice of infringement of the Stonemetz patent There- 
after plaintiff brought this suit, asking to have declared its right as licensee 
under the 1913 contract to make and sell the said printing presses. The court 
below denied such right, and after other proceedings, not (in the view we 
take of the case) necessary to mention further, dismissed the bill and sus- 
tained a counterclaim of defendants, demanding injunction against plaintiff 
and more particularly (in effect) forbidding any profitable disposition of said 
20 machines. From decree accordingly plaintiff appealed. 

E. W. Bradford, of Washington, D. C. (William A. Redding and 
Ambrose L. O'Shea, both of New York City, of counsel), for appellant. 
George Scull, of New York City, for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
declaration of law made below rests on a finding of fact as to which 
we are constrained to differ. The lower court held (263 Fed. 101) 
that the 1913 contract between Stonemetz and plaintiff had terminated 
by abandonment before defendant's contract with Stonemetz of May 
12, 1915. There is no direct evidence of this, except the statement of 
Stonemetz. He has been rightly declared by the trial court a man un- 
worthy of belief, and what he said about that contract is no more 
credible than any of his other statements. Abandonment implies mu- 
tual consent; of such mutuality there is no proof at all, and it may 
be added that the burden of proof in respect of any change of earlier 
relations between plaintiff and Stonemetz is on the defendant, and it 
assuredly has not been borne. 

[1] The 1913 contract evidences a lawful relation between plaintiff 
and the inventor; such presumption as exists is in favor of its con- 
tinuance until it is affirmatively shown to have terminated. We do 
not discover inconsistencies between the 1913 contract and the letfcr 
of September, 1915, evidencing or proving that the earlier agreement 
had come to an end. On the other hand, it is plain that, if that earlier 
contract had wholly ceased to exist, plaintiff was in the fall of 1915 
vigorously proceeding to perfect Stonemetz's device without any ex- 
plicit license from the inventor. We therefore conclude in point of 
fact that the license agreement of 1913 survived, and that the ma- 
chines now in plaintiff's possession were made on the faith thereof, or 
in reliance thereupon. 

It may be said that the 1913 contract does not in terms grant a li- 
cense ; it merely agrees to give one. The result is the same. Ameri- 
can, etc., Co. V. Van Nortwick, 52 Fed. 752, 3 C. C. A. 274. Equity 
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will consider the license as given by the same reasoning as that which 
held the equitable title to have passed when the intent was to transfer 
a phiralitv of patents and one was inadvertently omitted from the 
writing. Newton v. Buck, 77 Fed. 614, 23 C. C. A. 355. 

If in 1913 the specification for Stonemetz's patent had been drawn, 
and certainly if there had been then a pending application therefor, 
the patentee's license, even by word of mouth (St. Louis, etc., Co. v. 
Sanitary, etc., Co., 178 Fed. 926, 103 C. C. A. 565), would have pre- 
vailed over a subsequent written and recorded assignment of the entire 
invention (Jones v. Berger (C. C.) 58 Fed. 1006, citing cases). The 
familiar basis of the rule is that one devising "a new and useful im- 
provement [is] vested by law with an inchoate right to its exclusive 
use which he may perfect and make absolute by proceeding in a man- 
ner which the law requires." Gayler v. Wilder, 10 How. 477, 13 L. 
Ed. 504. 

[2] It is true that in some ways the rule seems anomalous; but it 
has passed into one of property clearly understood, and should not be 
interfered with, except, after due consideration, by statute. The pres- 
ent is an instance of how a dishonest inventor can work injury to sev- 
eral innocent parties ; but, wh^ defendant took its assignment, it had 
long passed into the text-books that such an assignee acquired title 
subject to prior licenses of which the assignee must inform himself as 
best he can, and at his own risk. Rob. Pat. § 817; Walker (5th Ed.) 
§§ 303, 304. 

[3] The difference between this case and any previous litigation 
brought to our attention is that, when Stonemetz gave this license, there 
was no specification or other written description of his invention in ex- 
istence. But there was a concrete embodiment of what he had invented 
in the shape of the Palmyra machine. The reason for the mention of 
specification or description in previous cases is obviously that, if a man 
assumes to license or otherwise deal as owner with anything, there 
must be a thing in existence capable of being dealt with. The specifi- 
cation of a patent is commonly treated as a reduction to practice, but 
it is assuredly no more such reduction than is the building of a ma- 
chine of which the specification is a description. We think that 
Stonemetz's "inchoate right" was as fully expressed by his ma- 
chine as by any specification, and that he was therefore, in December, 
1913, in a position to grant a license. 

That he did grant a license, only, results from the fact that he did not 
in terms or in substance assume to grant all the rights to make, to use. 
and to sell ; anything less than this is a license. But, further, the 1913 
agreement specifically contained in another clause an agreement to 
assign if and when plaintiff desired to "buy" Stonemetz's patent rights. 
Any contract must be construed, if possible, so as to give force to all 
its clauses, and the "buying" or conveyance clause of the 1913 con- 
tract means nothing, if the license clause be expanded into a convey- 
ance. 

[4] For these reasons we hold that plaintiff was well licensed to make 
and to sell the machines now in his possession. By such license it ac- 
quired, as has been well said, the right not to be sued. Heaton, etc.. 
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Co. V. Eureka Co., 77 Fed. 290, 25 C. C. A. 267, 35 L. R. A. 728. 
But plaintiff has gone out of business ; it has ceased its corporate ac- 
tivities, except for the purposes of liquidation, and is in the process of 
arriving at a legal death. Under such circumstances its license ex- 
pired with the cessation of its corporate activity. Haffcke v. Clark, 50 
Fed. 531, 1 C. C. A. 570, citing cases. The result is that in our opin- 
ion plaintiff has the right to sell the machines it had on hand when it 
ceased business, or to perfect the sale which was stopped by defend- 
ant's notice of infringement. 

The decree appealed from is reversed, with half costs, and the cause 
remanded for further proceedings not inconsistent with this opinion. 



ORIFFITH, Ptotmaster, et aL v. W. S. VICK GROCERY CO. . 

(Circuit Court of Appeals, Sixth Circuit AprU 15, 1921.) 

No. 3539. 

L Courts ^»299— Jurisdiction under postal laws to l>e pieadedt not as a eon- 
elusion, but by statement of facts. 

Lnder Judicial Code, f 24 (Comp. St. {991), the mere allegation that 
'the matter in controversy arises under the postal laws*' Is but a con- 
clusion of law, which it Is unnecessary to plead, as the jurisdiction of 
the court in that regard is to be determined from the facts pleaded. 

2. Post office ^»23»IiiJunction as to delivery of maU lies only In a dear ctse. 

The duty of the Post Office Department to deliver mail so far as possible 
being an important, and in some instances a difficult and delicate one to 
perform, courts will not lightly interfere by injunction with the judgment 
and discretion of the postal authorities, nor unless the applicant for in- 
junction demonstrates a clear right to receive certain mail, and that the 
failure of the postal authorities to deliver it to him impairs a substantial 
right 

8. Post omee <t=>23— Injunction as to delivery of mail approved. 

Where one V., a large stockholder in a wholesale grocery corporation 
in the city of O., bearing his name as the V. Grocery Co., sold his stock 
therein, and, as agreed on the sale, his name was eliminated from the 
corporate name by changing it to the C. grocery Co. in October, 1919, 
and in March, 1920, V. and others organized a new corporation, also 
conducting a wholesale grocery business, in the city of O., under the 
name of V. Grocery Co. formerly borne by the C. Co., the postmaster, 
who, before the new V. Grocery Co. was organized, had been delivering to 
the C. Co. mail directed to the V. Grocery Co. at that city, acted properly 
in continuing such delivery as to mail which was not addressed by street 
and number, but, in suit by the V. Co. for injunction against such de- 
livery, instituted in November, 1920, in view of the time elapsed idnce the 
organization of the new V. Co., it was not an abuse of discretion to order 
mail addressed to the V. Grocery Co., at O., without street and number 
address, to be delivered to the new V. Co., although mail addressed to the 
V. Co. at the address of the C. Co. would be ordered to be delivered to the 
C. Co. 

Appeal from the District Court of the United States for the Owens- 
boro Division of the Western District of Kentucky; Walter Evans, 
Judge. 
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Suit in equity by the W. S. Vick Grocery Company against Qinton 
Griffith, Postmaster, and another. From an order granting a tem- 
porary injunction against defendants, they appeal. Modified and af- 
firmed. 

E. B. Anderson, of Owensboro, Ky., for appellants. 

W. P. Sandidge, of Owensboro, Ky. (Sandidge & Sandidge and 
Louis I. Igleheart, all of Owensboro, Ky., on the brief), for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. This is an appeal from an order of 
the District Court of the United States for the Western District of 
Kentucky, Owensboro Division, granting a temporary injunction 
against appellants in an action pending in that court in which action W. 
S. Vick Grocery Company is plaintiff and Clinton Griffith, postmaster, 
and Crescent Grocery Company are defendants. 

It appears from the evidence that a corporation was organized by 
W. S. Vick and others in 1905 under the name of the Vick-Miller 
Candy Company. In 19U the name of this corporation was changed 
to W. S. Vick Grocery Company. This company was engaged in sell- 
ing groceries at wholesale, and a large amount of its business was 
conducted by mail. Mr. W. S. Vick was a large stockholder in this 
corporation, and in October of 1919 sold this stock to other persons 
then holding stock in the same corporation, and as a part of the con- 
tract of sale it was agreed that the name W. S. Vick should be elim- 
inated from the corporate name of this company, and on the 28th day 
of October, 1919, in pursuance of this agreement, the corporate name 
of this company was changed from the W. S. Vick Grocery Company 
to the Crescent Grocery Company, and the wholesale grocery busi- 
ness continued under the new name. 

About the 4th of March, 1920, W. S. Vick and others organized a 
new corporation under the name of W. S. Vick Grocery Company, 
which new company also conducted a wholesale grocery business. 
After the name of the first W. S. Vick Grocery Company was clianged 
to the Crescent Company, aiid before the new W, S. Vick Grocery 
Company was organized, a large amount of mail directed to the W. o. 
Vick Grocery Company arrived at the Owensboro post office, and Mr. 
Griffith, the postmaster, delivered this mail to the Crescent Grocery 
Company. After the organization of the new company the postmaster 
continued to deliver to the Crescent Grocery Company all mail direct- 
ed to W. S. Vick Grocery Company, Owensboro, Ky., without the 
addition of the street and number of the address ; but where mail was 
directed in this name, and the street and number were given, then de- 
livery was made accordingly. The new W. S. Vick Grocery Com- 
pany, however, insisted that all mail so addressed, regardless of wheth- 
er the street and number were given, should be delivered to it. The 
right of the new company, however, to receive mail so addressed, was 
disputed by the Crescent Company, and the postmaster thereupon re- 
quired each of the rival claimants to submit a statement of facts upon 
which their claims were based. These statements were submitted 
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by the postmaster to the Post Office Department of the United States^ 
On June 28, 1920, the acting solicitor of the Post Office Department di- 
rected the postmaster of Owensboro, Ky., to deliver all mail directed 
to the W. S. Vick Grocery Company that did not contain the further 
address, No. 123 Frederica street, to the Crescent Grocery Company, 
with instructions to that company to return promptly to the post office 
for proper delivery any niail received by it and found to be intended 
for the new company. The letter of the acting solicitor also contained 
the further provision, 

"You will, however, comply with any Instructions that naay be issued by the 
court with respect to the delivery of this mall/* 

Thereafter the postmaster continued to deliver all mail not having 
the street address (No. 123 Frederica street) to the Crescent Company, 
and on the 20th of November, 1920, the newly incorporated W. S. 
Vick Grocery Company instituted this suit in the District Court of 
the United States for the purpose of obtaining an injunction restrain- 
ing the postmaster from delivering, and the Crescent Grocery Com- 
pany from receiving, any mail matter directed to W. S. Vick Grocery 
Company, Owensboro, ^Ky. The petition, among other things, averred 
as jurisdictional facts that the matter in controversy arose under the 
Constitution and laws of the United States and exceeded the sum and 
value of $3,000, exclusive of interest and costs. The postmaster filed 
a separate answer, in which he disclaimed any personal interest in 
the controversy, further than to perform correctly his official duties^ 
and denying that he had wilfully or intentionally placed any of appel- 
lee's mail in the Crescent Company's postoffice box. His answer fur- 
ther averred the facts as hereinbefore stated, and particularly the in- 
structions given him by the Post Office Department, and further aver- 
red that it was his duty to follow such instructions until the court 
should instruct him otherwise. 

The Crescent Grocery Company filed a separate answer, denying 
that the amount in controversy exceeded $3,000 exclusive of interest 
and costs, and denying the court's jurisdiction or authority to hear or 
determine this cause. It further averred in detail all of the facts here- 
tofore stated in substance, and prayed that the bill of complaint be dis- 
missed, and that it recover costs. 

The trial court found as a fact that the matters in controversy ex- 
ceeded $3,000, exclusive of interest and costs, and refused to dismiss^ 
plaintiff's petition for want of jurisdiction, and granted to the plain- 
tiff a temporary injunction enjoining the defendant Griffith, postmaster, 
from delivering to the Crescent Grocery Company, its officers, agents, 
or employes, any mail matter arriving at the post office in Owensboro, 
Ky., which is addressed to the W. S. Vick Grocery Company, whether 
the mail does or does not bear the street address of the W. S. Vick 
Grocery Company, and temporarily enjoining the Crescent Grocery 
Company from receiving from the postmaster or any of his employes 
any mail matter addressed as above set forth, from which order of the 
court, granting this temporary injunction, the defendants appealed. 

While the question of the amount of damages that plaintiff njiight suf* 



Digitized by 



Google 



GRIFFITH V. W. S. VICK GROCERY CO. 249 

(278 F.) 

f er by reason of the delivery of its mail to its competitor, the Crescent 
Grocery Company, is at best indefinite and uncertain, and somewhat 
speculative, yet there is some evidence in this record to sustain the find- 
ing of the trial court that the matter in controversy exceeds $3,000 ex- 
clusive of interest and costs. 

[1] It is admitted, however, by the appellants in their brief that un- 
der section 24 of the Judicial Code (Comp. -St. § 991) — see subsection 
6 and proviso of first subsection — that, if the plaintiff had alleged and 
proved that the matter in controversy arose under the postal laws, the 
court would have had jurisdiction, but that the plaintiff's amended bill 
in equity contained no such allegation. The mere allegation that "the 
matter in controversy arises under the postal laws'* is but a conclusion 
of law. If the facts pleaded are sufficient to show that the controversy 
does arise under the postal laws, then it follows that it is not necessary 
to aver, in addition thereto, the pleaders' conclusion of law. It also 
follows that, if the facts' stated in the bill of complaint show that the 
controversy docs not arise under the postal laws of the United States, 
the averment of the legal conclusion that it does so arise would 
necessarily be wholly disregarded in determining the jurisdiction of the 
court. 

The pleadings and the evidence in this case conclusively establish the 
fact that this controversy does arise under the postal laws oi the 
United States. Even if that averment were necessary, the court has 
the power and authority to permit or order an amendment of the bill 
to conform to the facts proven. For this reason it would appear that 
the question of the amount involved is not important in determuiing the 
jurisdiction of the federal court, 

[2] The only other question arising upon the record in this case is 
the question of the correctness of the order of the trial court allowing 
the temporary injunction. It was held by this court in Crescent Spe- 
cialty Co. v. National Fireworks Distributing Co., 219 Fed. 130, 135 C. 
C. A. 28 (CCA. 6), that: 

"On appeal .from an order granting or refusing a preliminary injunction, 
the single question is whether the action complained of was clearly an im- 
provident exercise of discretion." 

It is the duty of the Post Office Department to deliver mail in 
so far as it is possible to the individual, firm, or corporation for whom 
it is intended. This is undoubtedly an important, and in some in- 
stances a difficult and delicate, duty to perform, and for that reason a 
court ought not lightly to interfere wifli the judgment and discretion 
of the postal authorities, and a court will not do so, unless the party 
seeking the injunction demonstrates by the evidence that he has a clear 
right to receive such mail, and that the failure of the postal authorities 
to deliver it to him impairs a substantial right. Central Trust Co. v. 
Central Trust Co. of Illinois, 216 U. S. 251, 30 Sup. Ct. 341, 54 L. Ed. 
469, 17 Ann. Cas. 1066. In that case it is held that the finding of 
facts by officers in charge of the several departments of the govern- 
ment are conclusive, unless palpable error appears. To the same eflEect 
is the holding in the case of National Life Insurance Co. of the Unit- 
ed States V. National Insurance Co., 209 U. S. 317, 28 Sup. Ct. 541, 52 
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I,. Ed. 808. It was also held in the case of Central Trust Co. v. Gen- 
tral Trust Co. of Illinois, supra, that : 

"WhUe the benefit of one's legal name belongs to every party, individtial or 
corpora don, it may at times be necessary and proper to look beyond tbe 
exact legal name to the name by which a party is costomarily known and 
addressed in order to properly deliver mail to the person to whom it is 
addressed." 

[3] In this case, after the change of the name of the old W. S. 
Vick Grocery Company to the Crescent Grocery Company, and be- 
fore the organization of the new company, it is clear that it was the 
duty of the postmaster to deliver all mail addressed to the W. S. Vick 
Grocery Company to the Crescent Grocery Company. It was not mere- 
ly the successor of the W. S. Vick Grocery Company, but it was the 
W. S. Vick Company, owning the same property, conducting the same 
business under a new name. This fact, of course, was known to the 
incorporators of the new W. S. Vick Grocery Company, when they 
adopted that name for the new corporation, and they must be held to 
a knowledge of the fact that the adoption of that name would neces- 
sarily lead to some confusion, rtot only in the delivery of mail, but in 
the trade generally, and especially in view of the fact that the new com- 
pany proposed to engage in the same business. The incorporation of 
the new company under this old name did not ipso facto destroy the 
right of the Crescent Grocery Company to receive mail directed to the 
W. S. Vick Company. 

On the contrary, the decision reached by the acting solicitor of the 
Post Office Department was entirely right and proper. If the new 
company suffered any disadvantage by reason of the postmaster follow- 
ing and observing the instructions given him by the Post Office Depart- 
ment, it cannot be heard to complain, because it voluntarily created the 
condition which led to the difficulty in determining to whom this mail 
should be delivered. However, this order ought not to obtain per- 
manently, for necessarily in the course of time the public generally, 
and particularly those dealing with the respective companies, would 
learn to know the difference between the Crescent Grocery Company, 
that at one time had done business under the name of the W. S. Vick 
Grocery Company, and the new company doing business organized un- 
der that name in March, 1920. It would seem that the time that had 
elapsed from June 28, 1920, when this order was made by the Post Of- 
fice Department, and the 20th day of November, 1920, when this action 
was commenced, might be sufficient to bring about a substantial cliange 
in the situation. 

This was no doubt contemplated by the acting solicitor when, in the 
order directed to the postmaster of Owensboro, Ky., he wrote : 

"Yon will, however, comply with any instructions that may be Issued by 
the court with respect to the dellvenj of this mail." 

This advice was probably given in view of the fact that a court 
would be in better position to hear the evidence and determine the re- 
spective rights of the parties, and particularly the changed conditions 
that might arise in the course of time. Under these circumstances, it 
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was perhaps proper, and undoubtedly to the advantage of all parties 
concerned, including the Post Office Department, that this action should 
have been filed in court, where the witnesses could be examined under 
oath, and the conditions then obtaining be determined with greater ac- 
curacy than would be possible for the Post Office Department upon 
the mere conflicting statements of the rival claimants. For this reason 
we think the court properly took jurisdiction of this question, which 
under ordinary circumstances would he left wholly to the discretion oT 
the department of government having these matters in charge. The 
evidence offered upon the hearing of this motion i% sufficient to show 
that the court in determining this injunction did not exercise an im- 
provident discretion, or that such discretion was based upon wholly 
erroneous conception of pertinent facts or law. The evidence shows 
a material change in the situation, that a very large amount of the mail 
matter directed to the W. S. Vide Grocery ^mpany not bearing the 
name of street and number was intended for plaintiff-appellee, and that 
there would be far less danger of mistake in delivering all of this mail 
to the W. S. Vick Grocery Company than in delivering it to the Cres- 
cent Grocery Company, and the injunction to that extent was not an 
abuse of discretion. 

We are of the opinion, however, that the injunction is too broad, in 
that it enjoins the postmaster from delivering mail directed to the W. 
S. Vick Grocery Company, bearing the name of the street and number 
of the business address of the Crescent Grocery Company, and to that 
extent this injunction will be modified, and affirmed as modified, re- 
serving, however, to the parties, or either of them, the right to move 
for a further modification or for the dissolution of this temporary in- 
junction, whenever it may appear from experience under its terms, as 
modified, or from a change in existing conditions, that the same should 
be vacated, or that further modification should be made. 

It appearing further that the defendant Clinton Griffith, postmaster 
of Owensboro, Ky., has no personal interest in this controversy, that 
an order had been made by the Post Office Department in reference 
thereto, that it was his duty to obey such order, and observe the instruc- 
tions given him by the Post Office Department, and that he has faith- 
fully and impartially performed that duty, it is further ordered that 
no costs be adjudged against him in this court 



STANDARD WAREHOUSE & COMPRESS 00. et aL ▼. GEORGE H. Me- 
FADDEN BROS. AGENCY et al. 

(Oicalt Courf of Appeals, Fifth arctilt. April 12, 1921.) 

No. 3645. 

Baolaiiplcy <d==>63— Act of eorporato liquicTaton held not act of eorporattoD. 

Where a corporation had appointed two stockholders as liquidators to 
settle its affairs, on dissolution under Acts La. 1914, No. 267, and the 
provisions of its charter, which did not purport to give the Uquldators 
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powers different from those conferred by the statute, the action of the 
liquidators in thereafter applying to the court for qualification as judicial 
liquidators is not an act of the corporation, so that an adjudication of 
bankruptcy cannot be based on such act, where the appointment of the 
liquidacors by the corporation occurred more than four months before the 
filing of the petition for involuntary bankruptcy. 

Appeal from the District Court of the United States for the Western 
District of Louisiana; George Whittifield Jack, Judge. • 

Involuntary proceedings in bankruptcy on the petition of the George 
H. McFadden Brss. Agency and others against the Standard Ware- 
house & Compress Company. From an adjudication of bankruptcy, 
the alleged bankrupt and others appeal. Reversed. 

J. C. Thetis and M. C. Thompson, both of Monroe, La. (J. C. Theus, 
M. C. Thompson, and Stubbs, Theus, Grisham & Thompson, all of 
Monroe, La., on the bri^f), for appellants. 

John M. Munholland, of Monroe, La., and Walter J. Suthon, Jr., 
of New Orleans, La. (Munholland & Garrett, of Monroe, La., and Hall, 
Monroe & Lemann, of New Orleans, La., on the brief), for appellees. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. This is an appeal from an adjudication 
of bankruptcy on an involuntary petition filed on March 13, 1920, 
against the appellant Standard Warehouse & Compress Company, a 
Louisiana corporation. The petition contained the following averment : 

"And your petitioners further represent that said Standard Warehouse & 
Compress Company is insolvent, and that within four months next preceding 
the date of this petition said Standard Warehouse & Compress Company com- 
mitted an act of bankruptcy in that it did heretofore on the 24th day of No- 
vember, 1919, in the cause entitled 'Liquidation of Standard Warehouse Ht 
Compress Company,' No. 10099 on the docket of the Sixth district court, parish 
of Ouachita, state of Louisiana, and on account of its insolvency, and its 
inability to pay its debts as they fell due, upon the authority of a resolution 
of its board of directors, receivers and trustees, under the guise and tne 
name of judicial liquidators, were put in charge of the property of the de- 
fendant under the laws of the state of Louisiana, and are at this time actively 
administering the same as such." 

The question of the sufficiency of the just-quoted averment was not 
raised by demurrer. The appellant filed an answer, which contained 
the following: 

"Defendant specially denies that It has committed any act of bankruptcy 
within four months next preceding the date of the filing of the petition in 
this cause, or the service, or this appearance, and pleads the prescription of 
four months in bar of any acts of bankruptcy committed prior to that date, 
if such acts of bankruptcy were committed, which is specially denied. 

"Defendant specially denies that on the 24th day of November, 1919, or on 
any other date, *in the cause entitle "Liquidators of Standard Warehouse & 
Compress Company," No. 10,099 on the docket of the Sixth district court of the 
parish of Ouachita, and state of TiOuisiana, on account of its insolvency and 
inability to pay its debts as they fell due,' or in any other proceeding, upon 
the authority of a resolution of its board of directors or otherwise, it caused 
or procured the appointment of receivers or trustees, or even judicial liqui- 
dators by said Sixth district court of the parish of Ouachita, or any other 
court." 



Digitized by 



Google 



STANDARD W. A C. CO. V. GEORGE H. U'FADDEN BROS. AQBNG7 2S8 

(27J F.) 

In view of the above-disclosed condition of the pleadings it may be 
assumed that the adjudication is not subject to be reversed, if the evi- 
dence adduced showed the commission of an act of bankruptcy within 
four months prior to the filing of the petition, even if the petition did 
not properly allege that act of bankruptcy. An opinion rendered by the 
District Judge shows that the adjudication was based upon the action 
of Sol Meyer and Mark W. Stroud, liquidating ccanmissioners of the 
appellant, in applying to a Louisiana state* court, by a petition filed on 
November 14, 1919, for an order permitting them to qualify as judicial 
liquidators and to liquidate and settle up the affairs of the dissolved 
corporation under the authority and direction of the court. An order 
in pursuance of the prayer of that petition was made on the same day. 
That proceeding was ex parte; the appellant not being named or ap- 
pearing as a party thereto. There was evidence to support a finding 
that the appellant was insolvent when that proceeding was instituted. 
That it was then insolvent was not alleged in that proceeding, and was 
not a ground on which the order prayed for was made. The original 
appointment of the liquidating commissioners was made by the appel- 
lant's board of directors in September, 1919, in pursuance of a resolu- 
tion adopted on the 16th day of August, 1919, by a unanimous vote of 
its stockholders, whereby the corporation was ordered dissolved and 
its board of directors was ordered to elect from among its stockholders 
two liquidating commissioners for the purpose of liquidating and 
settling the affairs of the corporation. 

In behalf of the appellee it is contended that the adjudication is sus- 
tainable on the ground that the alleged bankrupt, within four months 
prior to the filing of the petition, being insolvent, applied for a receiver 
or trustee of its property, within the meaning of the provision of sub- 
division 4 of section 3a of the Bankruptcy Act (Comp. St. § 9587).' 
This contention cannot.be sustained, unless the above-mentioned action 
of the liquidating commissioners in filing the petition in pursuance of 
which they were appointed judicial liquidators is treated as the act of 
the alle«:ed bankrupt. The Louisiana statute (Act 267 of 1914) under 
which the appellant corporation was dissolved and two of its stock- 
holders were appointed liquidators, "with full power to settle its affairs, 
collect the outstanding debts, sell and convey tfie property, pay its debts 
and divide the remaining money and property among the stockholders/' 
contains the following provisions : 

"That a corporation dissolved under this act shall be extinct in aU respects 
as if its corporate existence had expired by limitation of its charter. 

"All corporations, whether they expire by limitation or are otherwise dis- 
solve^, shall be eonttihed as bodies corporate for the pnrpose of prosecuting 
and defending suits by or against them, and of enabling them to liquidate 
their affairs, to dispose of and conyey property and to divide their capital, 
but not for the purpose of continuing the business for which they were es- 
tablished. • • • 

"Where any corporation shall be dissolved in any manner whatever, any 
court of competent jurisdiction may, at any time, on application of any cred- 
itor, or stoclvh older, and for good reasons shown, order that the liquidators so 
appointed by tlie stockholders, shall qualify as Judicial liquidators, and liqui- 
date the affairs of said corporation under the orders and decrees of the 
court, and ui>on the failure or refusal of said liquidators so to do, the court 
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may appoint one ot more persons to be the receivers of such corporation, to 
take charge of the estate and effects thereof, and to liquidate and settle tlie 
business and affairs of the company with such powers and duties as the court 
by its orders and decrees, from time to time, may grant or impose." 

The appellant's charter contained the following provision : 

"At the expiration of this charter, unless sooner dissolved, its alTairs sliall 
be liquidated by two commissioners to be elected by the board of directors 
from among the stockholders, and said commissioners are hereby vested wltli 
full power to sell all ine assets and property, both real and personal, of tJtiis 
corporation, and convey full and complete title thereto, and to do and per- 
form all acts essential or proper to a full and complete liquidation of tlie 
affairs of this corporation, and a distribution of the proceeds, if any, amonsst 
the stockholders thereof." 

The just-quoted provision of the charter does not purport to provide 
for the liquidating commissioners having powers other or different from 
those conferred by the above-mentioned general statute upon liquida- 
tors elected by the stockholders of a corporation upon its dissolution. 
In the case of liquidation of Grant & Jung Furniture Co., Ltd., 51 La. 
Ann. 1254, 26 South. 97, the following was said with reference to a 
proceeding similar to the above-mentioned one instituted by the liqui- 
dating commissioners of the appellant : 

"In the Instant case, the corporation had been formally dissolved and pro- 
ceedings taken as directed by the charter for liquidation. The liquidators 
named by the stockholders, finding themselves unable, without the aid of tlie 
court, to execute the trust, carried the liquidation proceedings Into the 
court, and this action of theirs as liquidators, not hs officers of the corporation, 
nor in the name of the corporation, whidi no longer existed, gave to the ap- 
plication the status of a proceeding pending before the court for the 
liquidation and settlement of the affairs of the defunct corporation, and in 
aid of the same, to effectuate It and to conserve and protect equally the 
- rights of all, it became necessary to appoint liquidators, invest them with 
the power and surround them with the protection of the court as officers of 
the same, and to direct by the restraining order that they be not interfered 
with." 

The just-quoted language plainly discloses that the court did not re- 
gard the application made by the liquidators as an application by the 
dissolved corporation. The above-quoted provision of the statute with 
reference to liquidators appointed by the stockholders qualifying as 
judicial liquidators shows that it was not contemplated that a court's 
action in that regard was to be based upon an application of the dis- 
solved corporation, but "on application of any creditor, or stockholders, 
and for good reasons shown/' As the liquidating commissioners of the 
appellant were required to be, and were, stockholders, their above-men- 
tioned application to be allowed to qualify as judii)ial liquidators, is to 
be regarded as such an application as the statute contemplated. 

We do not think that more need be said in support of the con- 
clusion that what is relied on as an act of bankruptcy supporting the 
adjudication in question was not shown to be an act of the alleged 
bankrupt, within the meaning of section 3 of the Bankruptcy Act. 

Because no act of bankruptcy was proved to have been committed 
by the appellant within four months prior to the filing of the involun- 
tary petition, the adjudication appealed from is reversed. 



Digitized by 



Google 



M., ST. P. A S. 8. M. ET. CO. V. VAN DUSEN HAEBINQTON (X). 255 

(172 p.) 

MINNEAPOLIS/ST. P. A S. S. M. BY. GO. ▼. VAN DUSEN HARRINQ- 

TON CO. 

(Girciiit Court of Appeals, Eighth arcnit April 12, 1021.) 
No. 5446. 

1. Ganien ^=>100(1)— Shipper held to have acquiesced in notice under de- 

morrage rule given Iwf ore actual arrival, so as to be llalrfe. 

Where the railroads, the state commission, and a chamber of commerce 
representing the shippers, to avoid congestion at a terminal, agreed that 
cars of wheat should b^nspected at outside stations before arriving 
at the terminal, and manifests forwarded to the shipper, which were to 
take the place of the written notice of arrival required by the demurrage 
rule on file by the carrier, a shipper, which had acquiesced In such practice 
by receiving manifests so furnished, and bad on previous occasions paid 
demurrage, is liable for such demurrage on subsequent shipments, before 
he gave notice of refusal to abide by the practice, though he claimed that 
the demurrage previously paid was on cars of whose actual arrival he had 
personally learned. 

2. Carriers ^=>100(1)— Plractice under demurrage rule equivalent to agree- 

ment between the carriers and shippers. 

Under the demurrage rule established by carriers, which recognizes the 
validity of agreements in lieu of the written notice required by the rule, 
a general practice existing at a terminal, for the mutual benefit of 
consignees and carriers, and generally acquiesced in by the former, Is 
equivalent to an agreement. 

In Error to the District Court of the United States for the District 
of Minnesota ; Page Morris, Judge. 

Action by the Minneapolis, St. Paul & Sault St. Marie Railway Com- 
pany against the Van Dusen Harrington Company to enforce payment 
of the demurrage charge. Judgment for defendant, and plamtiflF brings 
error. Reversed and remanded. 

Alfred H. Bright, of Minneapolis, Minn., for plaintiff in error. 
Albert C. Remele, of Minneapolis, Minn., for defendant in error. 

Before HOOK and STONE, Circuit Judges, and LEWIS, District 
Judge. 

HOOK, Circuit Judge. This was an action by the Railway Company 
to enforce payment of a demurrage charge on a car of wheat destined 
to Minneapolis, Minn. The shipment originated outside the state. 
A demurrage rule in plaintiff's tariffs provided for a written notice by 
the carrier to the consignee of the arrival of cars at destination, or 
as otherwise agreed between them. Originally it was the practice 
in shipments to Minneapolis to observe the rule literally by giving 
the notice after the arrival of the cars in that city, but about 1905 
or 1906 a serious congestion of cars at the Minneapolis terminal 
brought about a change, and, with the concurrence of the State 
T^lroad an4 Warehouse Commission, the Minneapolis Chamber 
of Commerce, representing the shippers, and the Northern Railroads 
—that is, the Great Northern, the Northern Pacific, and the plaintiff 
here, — ^the practice was established of stopping the cars of wheat 
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destined to Minneapolis at certain outlying stations on those railroads, 
respectively, for the purpose of inspection and sampling by state offi- 
cials and agents of the consignees. Accordingly samples taken 
were sent to Minneapolis by passenger trains in advance of the cars 
of wheat. At the same time the railroad companies sent in duplicate 
manifests of each shipment, one copy of which was delivered to the 
consignee and a receipt taken. The samples and the manifests became 
the basis for sales and orders for disposition of the cars. The cars 
of wheat would follow the samples and manifests, and would almost 
always arrive in Minneapolis later the Aftme morning. For many 
years the delivery of these manifests issued at the outlying stations was 
intended and accepted as compliance with the demurrage rule and in 
lieu of written notice of the arrival of the cars at destination. In the. 
case of the plaintiff and the defendant, this practice generally continued 
to July 7, 1917, when defendant notified tJie plaintiff in writing that 
it would no longer observe it. 

[1] The demurrage sued for in this case arose prior to the written 
notice given by defendant It claims that it never acquiesced in 
the practice, and while the record does show objections at times 
that notice of arrival at Minneapolis was not given, we do not 
think it absolved itself from being bound before the distinct re- 
pudiation of July 7, 1917. Defendant's traffic manager, who testi- 
fied at the trial, admitted that before that time it had received 
thousands of cars of grain in Minneapolis from the plaintiff, the 
only notice of arrival of which was the manifests issued at plain- 
tiff's outlying station and delivered to it in Minneapolis. He also 
admitted that demurrage charges had been paid in such cases, but 
claimed that they were in instances in which his company had 
ascertained that the cars had actually arrived. We think this con- 
tention is more specious than sound. Defendant's knowledge, other- 
wise gained, of the actual arrival of the cars at Minneapolis, was 
itself no more a written notice under the demurrage rule than the 
service of the manifests, and yet it is put forward as an excuse for 
the payment of demurrage. 

It is not contended that plaintiff knew that defendant's course in 
paying demurrage charges was for the reason assigned. The only no- 
tice given by the plaintiff c'onsisted^of the manifests forwarded from 
the outlying stations, and defendant continued to accept and receipt for 
them, and to act upon the information they gave. The purpose of is- 
suing the manifests at the outlying station and of serving them at 
Minneapolis was twofold: It facilitated the prompt disposition of the 
shipments, which was of advantage to the defendant and other con- 
signees; and it facilitated the prompt release of the cars for other 
service, which was of advantage to the plaintiff and to the public 
it was serving. This latter was . also the sole purpose of the de- 
murrage rule which provided for written notice of arrivaUof the 
cars at destination, or as otherwise- agreed. It is quite apparent 
that the defendant, while willing to avail itself of benefits, was 
seeking a technical attitude, that might enable it to avoid that which 
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was advantageous to the plaintiff, without openly repudiating the 
practice. Prior to the letter of July 7, 1917, the plaintiff could not 
lawfully have made defendant an exception to the practice as long 
as it was willing to receive and receipt for the manifests, and a 
corresponding disability rested on the defendant. 

[2] The demurrage rule recognizes the validity of agreements in lieu 
of written notice. The Interstate Commerce Commission said that 
the practice existing at Minneapolis as it had for many years "for 
the mutual benefit of consignees and carriers, and generally ac- 
quiesced in by the former, is tantamount to an agreement." Minne- 
apolis T. Ass'n V. C. B. & Q. R. R. Co., 49 Interst. Com. Com'n. R. 308, 
315. A similar practice was upheld in Berwind- White Co. v! Railroad, 
235 U. S. 371, 35 Sup. Ct. 131, 59 L. Ed. 275. It was held that, al- 
though cars billed for reconsignment may not have actually reached 
the point named as destination, demurrage may attach for the time held 
after reaching the point convenient to the belt line for transfer, 
where, under usual practice for many years, cars so billed were 
held for reconsignment. The court said that the contention that 
the cars had not reached destination as provided in the demurrage 
rules was frivolous. 

The judgment is reversed, and the cause is remanded for a new 
trial. 



OSSENDORF et aL ▼. UNITED STATES. 

(Circnit Court of Appeals, Seventh Circuit. January 4, 1921. Behearing De- 
nied April 1, 1021.) 

No. 2830. 

L Post office <S=»48(6) — DescMption in indictment of money stolen from poet 
office, without specifying denominations, hcdd sufficient. 

In an indictment for larceny from a post office; a description of the 
property taken as a stated amount of money, a more complete description 
of the kind and character of which was to the grand jurors unknown, 
said money heing a portion of the money order funds of the Post Office 
Department, is a sufficient description of the money, where the postmaster 
knew the amount which was left in the safe, but had no means of 
knowing the denominations of the coins and bills. 

2. Oiminal law <&=>784( 3)— Admissions by one defendant render drcun»i»n- 

tial evidence charge unnecessary. 

A requested charge as to the effect of purely circumstantial evidence 
was properly refused, where there was evidence of damaging admissions 
by one of the defendants. 

3. Criminal law €=»1086(11, 14)— Argument^ objection, and statement of 

oourt must be sbpwn by record. 

An assignment of error to a statement of the court made on objection 
to the argument of the prosecuting attorney is not supported by the 
record, where neither the argument of the prosecuting attorney, an ob- 
jection thereto, nor any ruling thereon appears in the record. 

4. Criminal law <0»1173( 2)— Failure to charge admtesions did not bind other 

defendants held harmless. 

Failure to charge in a proper case that admissions by one defendant 
out of the presence of the other two defendants are not binding on the 
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other two was not prejudicial error, where the court, in admitting the 
evidence, stated to the jury that it was not binding on the other two de- 
fendants. 

In Error to the District Court of the United States for the Eastern 
District of Illinois. 

Larry Ossendorf and others were convicted of burglary and larceny 
from a post office, and they bring error. Affirmed. 

Chester H. Krum, of St. Louis, Mo., for plaintiffs in error. 

A. B. Dennis, of Danville, 111., for the United States. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

EVANS, Circuit Judge. The parties will be designated as they 
appeared in the District Court. Defendant Barney Childers was con- 
victed and sentenced on the sixth count of an indictment charging him 
with having stolen $127.87 from a post office at Orient, 111. Defend- 
ants Skeeters Muskino and Charlie Marsali were convicted of the 
first, fourth, fifth, and sixth counts of the same indictment, and, after 
the fourth and fifth counts were eliminated, duly sentenced. The first 
count charged defendants with hiving broken into the Orient post 
office. 

[1] Error is assigned because the court overruled the demurrer to 
the sixth count ; it being defendants' contention that the count is bad, 
because the pleader failed to describe or set forth the specific pieces of 
money or coins which made up the total amount taken from the post- 
master's safe. After setting forth the amount, the indictment reads: 

"A more correct and complete description of the kind and character of 
said money heing to the grand jurors unknown, said money being then and 
there a portion of the money order funds of the Post Office Department of 
the United States, and being then and there the property of the United 
States of America." 

Although this assignment of error is not argued in the brief, it was 
urged in the oral argument, and we were asked to consider it as though 
fully presented in the brief. We have done so, and conclude that the 
indictment was not demurrable because of failure to describe the 
coins or other money taken. While particularity in the description of 
the property is desirable, to require the impossible would be absurd. 
In this case the safe was broken into and the money stolen^ The post; 
master had the record of the total amount of cash on hand, hut not oiE 
the specific coins that made up the total. The grand jurors, could not, 
therefore, "on oath" specify the coins with greater particularity. Their 
position was made known to the defendant by the statement in the in- 
dictment just quoted. This was all the government was required to 
allege and all the defendants could expect. Bishop, New Criminal Pro- 
cedure (1913) § 705 ; Wharton, Criminal Pleading and Practice, § 218. 

[2] Error is also assigned because of the court's failure to give a 
requested instruction reading thus : 

"I request the court to further charge the jury that all of the evidence 
against the defendants is of the character known In law as circumstantial 
evidence, and the court should charge the Jury that before the jury can con- 
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vict upon purely circumstantial evidence that the circumstances and evi- 
dence should be consistent with the alleged guilt of defendants and inconsis- 
tent with any reasonable plea of innocence.'* 

While not fortunately expressed, counsel was seeking an instruc- 
tion which he considered necessary in a case where the government's 
proof consisted entirely of circumstantial evidence. An examination of 
the record, however, shows that the government's case by no means 
rested solely upon circumstantial evidence. Very persuasive evidence 
came from the witness Dorris, who stated that he (a watchman) ap- 
proached the defendant Childers and complained that in the "division 
of spoils" he had received nothing ; that Childers replied that he would 
see that Dorris got his part. In further conversations, this defend- 
ant made other damaging admissions. Under these circumstances the 
court properly refused to give the requested instruction. 

[3] Complaint is also made because of an observation made by 
the court during the closing argument of the government's counsel. 
It is claimed that the government's attorney called attention to the ease 
with which a certain witness identified two defendants, notwithstanding 
the defendants exchanged their seats in the courtroom. Objection to 
the argument was made, because there was nothing in the record to 
support the statement that the defendants had exchanged their seats. 
Whereupon the court stated: 

"That the said movement of said defendants was in evidence, that it 
had occurred, and that he observed it, and that no doubt the jury had ob- 
served it, as well as the objecting counsel for defendants." 

There is nothing in the record to justify this assignment of error. 
It does not appear that any such argument was made, that any ob- 
jection was taken to any argument, or that the court made any ruling. 
In other words, the record fails to support the assignment of error. 

[4] Complaint is also made because of the court's failure to instruct 
that admissions by one defendant are not binding Upon the other de- 
fendants. While this request might well have been granted, the failure 
so to do was not prejudicial, because during the trial the court on 
several occasions instructed the jury to this effect. On one particular 
occasion the court said: 

"I will tell the jury that conversations had with Childers, without the 
presence of the other two defendants, are not binding on the other two de- 
fendants, and are only to be considered against Childers." 

Similar observations were made when other witnesses testified, and 
we cannot believe the defendants were prejudiced because the court 
failed to repeat it in the final charge to me jury. 

Other assignments of error, some argued, others not, have been 
duly considered ; but we have found no reversible error, 

'The judgment is affirmed. 
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JOHN Y. GOETZ. 
In re STEPHENSON MOTOR TRUCK CO. 

(Circuit Court of Appeals, Seventh drcult. January 11« 1021.) 

No. 2099. 

Assigrnnents for benefit of ereditorB (9s»27S— In gait against trustee for nesU- 
genee, evidenee as to depreciation of value of property held admissihle. 

In action against trustee for benefit of creditors by trustee in bankruptcy 
of the assignor, a motor truck company, to recover damages for negligent 
conduct of defendant as trustee, it was error to exclude evidence offered 
by defendant that the property of the assignor received by him could not 
be used in the making of anything other than the assignor's kind of tmckr 
manufacture of which had been discontinued. ' 

In Error to the District Court of the United States for the Eastern 
District of Wisconsin. 

Action by Julius J. Goetz, as trustee in bankruptcy of the Stephen- 
son Motor Truck Company, bankrupt, against Charles J. John. Judg- 
ment for plaintiff, and defendant brings error. Reversed and remanded. 

Robert Wild, of Milwaukee, Wis., for plaintiff in error. 
Albert K. Stebbins, of Milwaukee, Wis., for defendant in error. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. This is a writ of error brdught to reverse a 
judgment of the United States District Court for the Eastern District 
of Wisconsin rendered in favor of the defendant in error, herinafter 
called plaintiff, and against plaintiff in error, hereinafter called defend- 
ant, for $9,720.50 and costs, being an' action brought to recover dam- 
ages for the careless and negligent conduct of the defendant as trus- 
tee and custodian of certain personal property. 

The Stephensor^ Motor Truck Company, in October, 1912, was in- 
debted in about 1 17,000. Its largest debt was $4,000 to the Wisconsin 
Motor Manufacturing Company, of which defendant John was presi- 
dent. On October 9, 1912, defendant wrote a letter to all of the cred- 
itors of the Stephenson Motor Truck Company, in which he explained 
the affairs of the Stephenson Company in considerable detail. Among 
other things, he told them that his concern was the largest creditor, 
that the Stephenson Company owed debts approximating $14,000, 
that its tangible assets had a fair valuation of about $42,000, that suits 
were being commenced against it, and that if judgments were obtained 
the assets, though large, would be dissipated. He then suggested the 
following plan: That the Stephenson Motor Truck Company ex- 
ecute a trust deed of all its assets to one or more trustees to be named 
by the creditors, and hold all of such assets for the benefit of the 
creditors and apply any money received from the sale of any of the 
assets to the liabilities of the company. The creditors were asked to 
co-operate with the Wisconsin Motor Truck Company, and the letter 
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Stated that if they would agree to do so its president, the defendant, 
would be glad to act for them without compensation. The suggestion 
was approved, and on November 12, 1912, the Stephenson Motor Truck 
Company executed a trust deed to defendant of all its property for 
the purpose of administering the same and distributing the proceeds 
among the creditors pro rata. John accepted the position of trustee 
and took possession of all the property. 

On November 3, 1913, Stephenson Motor Truck Company was ad- 
judged a bankrupt, and on the 28th of that month plaintiff was elected 
trustee. The property taken over by plaintiff was appraised in bank- 
ruptcy at $2,138.50, and this suit was brought to recover from John 
the difference between the value of the estate as it came to his hands 
and the appraisal value in bankruptcy, upon the theory that his negli- ' 
gence as trustee had occasioned the loss. 

No complaint is made as to the instructions to the jury, but it is claim- 
ed that the court erred in rejecting evidence offered by the defendant. 
Upon the examination of the witness Milbrath, a large number and 
variety of questions were asked by defendant, the answers to which 
would tend to show whether the property received by defendant could 
be used in the making of anything other than the Stephenson truck. 
The making of that truck was discontinued nearly a year before the 
execution of the trust deed, and there was no probability that the mak- 
ing of it would be resumed. All of those questions were objected to, 
the objections sustained in most cases, and exceptions taken. In one 
instance the court said : 

"Yoa are not permitted to ask this question whether anybody but the 
Stephenson concern as a going concern could use it." 

The defendant John could not in any event be held to respond in 
damages in any greater amount than the injury caused to the estate by 
his negligent failure to perform his duties as trustee. So it became 
material to determine in the first instance whether the failure during 
the time the property was in the possession of John to convert it into 
money and pay it to the creditors was due to the negligence of John, 
or was due to the fact that the property could only be sold for a specific 
purpose and that there was no demand for it for that purpose. It ap- 
pears from the record, that while some inconsiderable portions of the 
property were lost, by theft or otherwise, and unaccounted for by John 
to the plaintiff, yet it also appears that by far the greater part of the 
property recjeived by John was turned over in kind to the plaintiff. It 
also appears that the prices put upon many articles by the appraisers 
in baiikruptcy were very much less than the prices put upon the same 
articles in the inventory made May 1, 1912, by the Stephenson Com- 
pany. 

That inventory formed the basis of the value of the property as 
communicated to the creditors by John on October 9, 1912, so that it 
became material to know how much of that difference was due to the 
negligence of John, and how much of it was due to the fact that the 
property was practically worthless, if such was the fact, except in 
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connection with the manufacture of the Stephenson motor truck. The 
evidence offered, therefore, was competent and material, and it was 
erroneously excluded. 

The judgment is reversed, and the cause remanded for further pro- 
ceedings in harmony with this opinion. 



MeGOVERN et al. ▼. UNITED STATES. 

(drcnit OouTt of Appeals, Seventh Circuit March 25, 1921.) 
t No. 2924. 

Clerks of courts ^»54— CIhIe entitled to fee for keying liberty Boods de- 
|M>sit6d as surety; ''moiiey/' 

Under Beyenue Act 1919, § 1320 (Ck)mp. St Ann. Sapp. 1919, i 3301a), 
anthorizlng the deposit of liberty Bonds as security in lieu of personal 
sureties, and providing the acceptance of such bonds shall have the same 
force as the individual or corporate sureties or as certified checks, bank 
drafts, or post office money orders, bonds so deposited are to be deemed 
money within Circuit Court of Appeals Bule 23 (150 Fed. cxxxiz, 79 C. 
C. A. cxxxix), adopted in conformity to Bev. St § 828 (Comp. St { 1383) 
and in pursuance of Act Feb. 19, 1897 (Comp. St i 1376), which gives the 
clerk of the Circuit Court of Appeals a fee of 1 per cent on money re- 
ceived, kept and paid by him, since money is a broader and more generic 
term than cash, and may include, not only legal tender, but also any other 
circulating medium, or instnunents or tokens in general use in the com- 
mercial world as representatives of valug. 

[Ed. Note. — For other definitions, see ^Yords and Phrases, First and 
Second Series, Money.] 

On writ of error by John McGovem and others against the United 
States. On motion by the executrix of the named plaintiff in error 
for the return of bonds deposited with the clerk in lieu of personal 
sureties, free from the clerk's charge of 1 per cent, thereof. Motion 
denied. 

Charles H. Soelke, of Chicago, 111., for the motion. 

Charles F. Clyne and Meyer Linker, both of Chicago, 111., for the 
United States. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Plaintiff in error, McGovern, deposited 
Liberty Bonds with the clerk of this court in lieu of personal sureties. 
His executrix, showing that plaintiff in error has departed this life, 
moves that the bonds be returned to her free from the clerk's charge 
of 1 per cent, on the amount thereof. 

Under rule 23 of this court (150 Fed. cxxxix, 79 C. C. A. cxxxix) 
the fees of the clerk for receiving, keeping, and paying money in pur- 
suance of any statute or order of court shall be 1 per cent, on the 
amount so received, kept, and paid. This rule is in conformity to 
section 828, Rev. St. U. S. (Comp. St. § 1383), and in pursuance of 
the Act of February 19, 1897, c. 263 (Comp. St. § 1376). 

^=>For other cases see same topic A KBY>NUMBER in all Key-Numbered Digests ft Indexes 
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Section 1320, Revenue Act of 1919 (40 Statutes at Large, p. 1148 
[Comp. St. Ann. Supp. 1919, § 3301a]), is as follows: 

"Sec. 1320. That wherever by the laws of the United States or regulations 
made pursuant thereto, any person Is required to furnish any recognizance, 
stipulation, bond, guaranty, or undertaking, hereinafter called 'penal bond,' 
with surety or sureties, such person may, in Ueu of such surety or sureties, de- 
posit as security with the official having authority to approve such penal bond. 
United States Liberty Bonds or other bonds of the United States In a sum 
equal at their par value to the amount of such penal bond required to be fur- 
nished, together with an agreement authorizing such official to collect or sell 
such bonds so deposited In case of any default in the performance of any of 
the conditions or stipulations of such penal bond. The acceptance of such 
United States bonds In lieu of surety or sureties required by law shall have 
the same force and effect as Individual or corporate sureties, or certified 
checks, bank drafts, post office money orders, or cash, for the penalty or 
amount of such penal bond." 

It is to be observed that rule 23 does not limit the fee to the handling 
of "cash," meaning thereby the coinage of the government and the 
issues of notes which the government by law ranks with its coins. 
"Money** is a broader and more generic l|nn and may include not 
only legal tender, coin or currency, but alsPany other circulating me- 
dium or instruments or tokens in general use in the commercial world 
as representatives of value. In Gillen v. Kimball, 34 Ohio St. 352, 
it was held that a bequest of all of the testator's money on deposit in- 
cluded a deposit of United States bonds. 

In section 1320 of the Revenue Act of 1919, United States bonds 
are put in the same category as certified checks, bank drafts, post office 
money orders and cash. We know from common knowledge that 
certified checks, bank drafts and post office money orders circulate in 
the business world as representatives of value and in satisfaction of 
obligations at least as freely as do legal tender coins and notes. We 
also take judicial notice of the fact that United States bonds are quite 
frequently used in a similar way. Under the order of this court by 
which the plaintiflF in error was left at large it was immaterial whether 
he deposited "cash" or any of the enumerated representatives of 
value which are used in the commercial world as "money," and the 
responsibility and labor of the clerk are quite as great in keeping and 
handling government bonds as they would be in the case of "cash." 

The motion of the executrix is denied. 



In re MATTHEWS. 

BANK OF COMMERCE ft SAVINGS ▼. MATTHEWS. 

(Olrcolt Court of Appeals, Seventh Circuit January 4, 1921. Rehearing De- 
nied March 30, 1921.) 

No. 2827. 

Bankruptoy ^=>407(5)— False property statement, negligently made, does not 
prevent discharge. 

The fact that the bankrupt made a statement of his property, which 
was admittedly false, in order to obtain credit, does not prevent discharge, 

^=9For otber cases see same topic ft KEY-NUMBER In all Key-Numbered Disests ft Indexes 
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where the District CJourt found on sufficient evidence that the rtatement 
was not fraudulently made, but was negligently made to one who had full 
knowledge of the bankrupt's affairs, and who prepared the statement, 
which was signed by the bankrupt without reading it. 

Appeal from the District Court of the United States for the Eastern 
District of Illinois. 

In the matter of Walter S. Matthews, bankrupt. From an order 
granting the discharge of the bankrupt, the Bank of Commerce & Sav- 
ings appeals. Affirmed. 

Charles R. Brown, of Chicago, 111., for appellant. 
George H. Grear, of Chicago, 111., and A. B. Dennis, of Danville, 111., 
for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge. Was the bankrupt, Matthews, entitled to 
an adjudication discharging him from his debts? This is the second 
time this question has bofci presented to this court. In the former 
opinion (257 Fed. 292, 16^^. C. A, 376) the cause was remanded with 
directions — 

"either to remit the matter again to the master for further report and findings 
on the evidence talcen heretofore, together with such additional evidence as he 
may deem it proper to permit either party to present, or to talce testimony in 
the District Goort upon the question of the bankrupt's knowledge and intent." 

Pursuant to these directions, the issue was referred to the same 
master, who, without taking additional testimony, found adversely to 
the bankrupt. Upon review, the District Court heard oral evidence 
and made the following finding : 

"Upon coming in of the report of the said special master, the bankrupt was 
summoned into court, and at the request of the court was personally interro- 
gated and testified concerning and touching the matters set forth by objectors 
and urged as reasons why the said bankrupt should not be discharged. 
* * ^ I am unable to agree with the special master and the contention of 
counsel for objectors that bankrupt made statement with intent to defraud 
the objectors. While the careless way and manner which wa3 adopted by 
the bankrupt, and which seems to be characteristic of him, doubtless is subject 
to severe criticism, yet there does not seem to be anything done or intended on 
the part of the bankrupt that would warrant this court In refusing to grant 
the petition for discharge." 

The discharge was thereupon granted. 

From our examination of the evidence, we are unable to say this 
finding was erroneous. That a false property statement was made is 
conceded. But bankrupt says that he neither read the statement nor 
knew its contents. As an excuse for this negligent action, he says he 
was dealing with one who knew the state of his affairs fully as well as, 
or even better than, he knew them. His friend and business adviser, the 
cashier of the bank from which the loan was made, prepared the 
statement, and he claims that he signed it without question, without 
reading it, and without having its contents told to him. 

The judge who saw him on the witness stand and heard his testimony 
is in a far better position than we to detennine the truth or falsity of 
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this Story. We are satisfied that the judge appreciatingly applied the 
rule of law applicable to the controversy (Gilpin v. Merchants' National 
Bank, 165 Fed. 607, 91 C. C. A. 445, 20 L. R. A. [N. S.] 1023; Inter- 
national Harvester Co. v. Carlson, 217 Fed. 736, 133 C. C. A. 430; 
In re Rosenfeld [C. C. A.] 262 Fed. 876), and the order, therefore, must 
be and is hereby affirmed. 



CURTIS ▼. HARRIS, DAVIS & €0. 

(Circiiit Court of Appeals, Fifth arcult. April 12, 1921.) 
No. 3628. 

1. CoartB 4e=>328(9)— AnMHini due on i:uiEmnty, with interest and attorney's 

feeft, lield sudlcient to give Jurisdictioa. 

In an action on a guaranty, where the complaint alleged that there 
was due thereon $2,972.97, with interest and an attorney's fee of 10 
per cent., a contention that the matter in controversy does not amount to 
$3,000 was frivolous, in the absence of any indication of lack of good 
faith in claiming the amount sought to be recovered. 

2. Evidenee <d=>215 (3) ^Correspondence between ereditor and guarantor, 

showing aequleseenee by latter, held adn^ssible. 

In an action against the guarantor of an account for goods sold, cor- 
respondence between the plaintiff and defendant with reference to the 
' sales, part of which tended to prove acquiescence by defendant in the 
acftount of plaintiff's claim, showed express and implied admissions by de- 
fendant, which were provable against him. 

In Error to the District Court of the United States for th^ Northern 
District of Alabama ; William I. Gnibb, Judge. 

Action by Harris, Davis & Co. against John S. Curtis. Judgment for 
the plaintiff, and defendant brings error. Affirmed. 

J. M. Pennington, of Jasper, Ala., for plaintiff in error. 

Irving M. Engel, of Birmingham, Ala., for defendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. This was an action by the defendant in 
error, a Tennessee corporation (herein referred to as the plaintiff), 
against the plaintiff in error, a resident and citizen of Alabama (herein 
referred to as the defendant), for the recovery of $2,972.97, with in- 
terest thereon, and an attorney's fee of 10 per cent. The complaint al- 
leged that the plaintiff sold and delivered to J. L. Corbin goods amount- 
ing in the aggregate to $2,972.97, that that amount was past due and 
unpaid, and that the goods mentioned were sold and delivered by the 
plaintiff in reliance upon a written instrument made and signed by the 
defendant, of which the following is a copy : 

"Harris, Daris & Company, Inc., Nashville, Tenn. — Gentlemen: Please sell 
and deliver to J. L. CJorbin, on your usual credit terms, such goods, wares 
and merchandise as he from time to time may select, and in consideration 
thereof I hereby isniarantee and hold myself personally responsible for the 
payment at maturity of the purchase price of all such goods, wares and mer* 
chandise so sold and delivered, whether evidenced by open account or note. I 

^s»For other cases see same topic & KBY-NUMBER in all Key- Numbered Digests ft Indexes 
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hereby waive notice of acceptance hereof, amount of sales, dates of shipment 
or delivery, and notice of default In payment In casp suit Is brought I agree 
to the payment of a reasonable attorney's fee of 10 per cent, and all costs 
of collection. 

"This is intended to be a continuing guarantee, applying to all sales made 
by you to J. L. Corbin from this date until the same is revoked by me in 
writing. 

''Witness my hand and seal this 18th day of January, 1918. 

•'[Signed] John S. Curtis.- 

. [1] The suggestion made by a plea, a demurrer to which was sus- 
tained, that the matter in controversy does not amount to $3,000, was 
frivolous, as the claim made by the complaint was for more than $3,- 
000, and there was nothing to indicate a lack of good faith in claiming 
the amount sought to be recovered. 

[2] Over the defendant's objection the court admitted in evidence 
a correspondence, consisting of letters written by the defendant to the 
plaintiff and by the plaintiff to the defendant, with reference to sales 
of goods by the plaintiff to Corbin. Part of that correspondence tend- 
ed to prove that the defendant, when informed of the plaintiff's claim 
and of the amount of it, acquiesced therein. That correspondence 
showed express and iinplied admissions by the defendant, which were 
provable against him "in this suit. 

There was evidence to support a verdict in favor of the plaintiff, 
and the court did not err in refusing to charge the jury to find in* favor 
of the defendant. 

The judgment is affirmed. 



THE ESROM. 
J. K. ARMSBT CO. v. ACTIESELSKABET DAMPSEIBET ISLAND. 

(Circuit Court of Appeals, Second carcult. February 24, 1921.) 

No. 134. 

1. Shippiiiir <&=»120— Ship liable for damages to cargo, wittiont bin of ladfaig. 

A ship may be held liable in rem for damages to the cargo, OTen thouc^ 
no bill of lading or contract of affreightment was signed by the master; 
and hence, if negligence or fault was proved, the ship would be responsi- 
ble, independent of the form of the contract of affreightment, or though 
the bill of lading was signed by the charterer, and not by the master. 
(Per Manton, Circuit Judge.) 

2. Shipping <^=»133 — Reciprocal liens arise when cargo received on boards 

but not before. 

Bcciprocal liens between the ship and cargo arise at the time that the 
cargo is received on board; but the obligation between the ship and 
the cargo is mutual, and does not attach until the cargo is on board or in 
the master's custody. (Per Manton, Circuit Judge.) 

3. Shipping ^=»123 — Ship liable in rem for improper stowmge or rongb 

iiandling before voyage begun. 

The obligation of the ship to the cargo, created when the cargo is 
received on board. Is an obligation not to injure the merchandise by im- 
proper stowage or rough handling, and if she does there is a liability in 
rem, even before the voyage is begun. (Per Manton, Circuit Judge.) 

^s»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests 4 Indexes 
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4. ShiiHOinir ^=»106— Ship bound by eharteret's bill of lading after Toyage Is 

bepoL 

Wben the vessel starts on the Toyage, there is by Implicatioii a ratifica- 
tion and adoption by the ship of the charterer's contract with the shipper, 
and It is then bound by the charterer's bill of lading. (Per Manton, 
Circuit Judge.) 

5. Shipping ^=»125'— Sidpper dealincr with diarterer oumot recover for 

damage due to delay in sailing under terms of the diarter. 

Where a shipper contracted with a charterer, and not with the ship, 
with knowledge that the charterer was not the owner of the ship, and the 
charter bound the ship not to sail unt^l she had a full cargo, the ship 
was not liable to the shipper for damage to the shipment, due to delay, 
in sailing while waiting for a full cargo. (Per Man ton, Circuit Judge.) 

(. Shlpfring <8=»125— Delay in sailing does not eetablish liability^ unleea Teesel 
lias reasonable ground to anticipate damage. 

Delay in sailing alone does not necessarily establish a ship's liability 
for damage due to the delay, and there is no liability unless the vessel 
had reasonable ground to belieye that the delay would damage the cargo. 
(Per Manton, Circuit Judge.) 

7. Siupping ^=>125— Shipper of perisliable freight takes risk of reasonable 

delay in sailing. 

A ship is not bound to sail any more quickly because a single item of 
the cargo is perishable, and the shipper takes the risk of the reasonable 
time for sailing whatever it may be. (Per Hough, Circuit Judge.) 

8. Shipping ^=»104— Shipper's lack of knowledge of tenns of dahriesr of 

which he knew inunaierlaL 

Where a shipper knew he was dealing with a charterer and putting his 
goods on a hired vessel, it was immaterial that he neither knew nor In- 
quired concerning the exact terms and conditions of the charter party. 
(Per Hough, Circuit Judge.) 

9. Sliipping ^=>106~]VIaster, signing bill of lading, contracts for his principals. 

A bill of lading is both a receipt and a contract, and if a shipowner's 
master signs the bill, he receipts and contracts for his own principals. 
(Per Hough, Circuit Judge.) 

10. Shipping ^=>106— Charterer's bUl of lading not equivalent to master's* 
though diarter required master to sign bills. 

A bill of lading signed by a charterer was not equivalent to one signed 
by the master, as respected the liability of the ship, though the charter 
party required the master to sign bills of lading, and, under the owner's 
instructions, he refused to do so. (Per Hough, Circuit Judge.) 

11. Shipping ^s»133 — Union of ship and cargo gives no privilege or lien for 
delay in sailing. 

The mere union of ship and cargo arising from the loading of the cargo 
on the ship gives no privilege under continental marine law for damages 
from delay in sailing, and no lien under American maritime jurisprudence 
for such delay, where the shipper knew he was dealing with the charterer 
and took the charterer's bill of lading. (Per Hough, Circuit Judge.) 

12. Shipping ^=>125 — Shipper, knowhig of charter, could look only to charter- 
ers for delay in sailing. 

A shipper who knew that the ship was under charter is presumed to 
know that charterers' direct the movements of the ships they hire, and 
can look only to tiie charterers for delay in sailing. (Per Hough,. Circuit 
Judge.) 

Ward, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the East- 
cm District of New York. 

^5>For other cases see same topic & KEY-NUMBER in all Key-Numberea Digests ft IndezM 
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Libel filed by the J. K. Armsby Company against the steamship Es- 
rom, her engines, etc., Actieselskabet Dampskibet Island, claimant. 
Decree for libelant (261 Fed. 624). Claimant appeals. Reversed. 

Bm-lingham, Montgomery & Beecher, of New York City (Roscoe H. 
Hupper and Homer H. Breland, both of New York City, of coimsel), 
for appellant. 

D. Roger Englar, Harrington Bigham & Englar, and Curtis, Mallet- 
Prevost & Colt, all of New York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. This libel is filed to recover damages 
caused to 51 cases of prunes loaded on the steamship Esrom at New 
York in August, 1915. They were consigned to a consignee in Copen- 
hagen. The Esrom was under charter to the Interocean Transporta- 
tion Company on July 15, 1915. The voyage charter contained the 
following provisions: 

"A full and complete cargo of wheat and/or maize and/or other lawful 
merchandise, and being so loaded shall forthwith proceed as ordered upon 
signing bills of lading to Gothenburg and Copenhagen." 

"Charterers shall pay the vessel freight as follows : 57/ (fifty-seven shillings 
B. S.) per ton of her actual deadweight carrying capacity of cargo. Freight 
prepaid in New York before steamer leaves New York less 2^ per cent, dis- 
count." 

"The captain shall sign bills of lading or master's receipts as and when 
presented, without prejudice or reference to this charter party, and any differ- 
ence between the amount of freight by the bills of lading and this charter 
party to be settled at port of loading before sailing, as customary." 

When, on August 11, 1915, the shipment of prunes was loaded on 
board, there was not a full cargo to be loaded. A bill of lading dated 
August il, 1915, signed by the Interocean Transportation Company, 
was given in exchange for the libelant's payment to it of freight 
amounting to $1,685.04. This payment was made by an agency which 
booked the cargo for the appellee. The master did not sign the bill 
of lading, and no freight was paid to the master or the owner. Nor 
were there any negotiations by. or on behalf of either the master or 
owner concerning the shipment. The ship was under contract not to 
sail until a full and complete cargo of merchandise was loaded, and 
the charter further provided that the Interocean Transporta-tion Com- 
pany was to do the loading, stowage, and trimming of the cargo at its 
, expense. The Interocean Company did not have a full cargo on hand, 
and continued loading the vessel until September 16th, and even then 
did not furnish a full cargo. A petition in bankruptcy was filed 
against it on September 17th, at which time there was on board the 
prunes in question in the lower No. 4 hold. The Interocean Company 
has never paid the charter freight. 

On September 22d, after the appointment of a receiver in bankrupt- 
cy, a meeting of the several shippers was had. On the same day, the 
appellee, through its attorney, wrote the agent of the owners of the 
Esrom, stating that the cargo of prunes had probably suffered serious 
deterioration, owing to the delay in the sailing for Copenhagen, and 
that additional delay would probably result in the goods becoming 
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worthless, and demanded that the shipment be discharged and sold for 
the account of whom it might concern. Thereafter a shippers' com- 
mittee was formed to arrange for the forwarding of the cargo or re- 
delivery of the perishable cargo. After demand all the cases of prunes 
were discharged at a dock secured on or about October 1st. An ex- 
amination was then made, and it was found that some of the prunes 
were badly damaged; some not so badly. A sale was had of those 
which were in such condition that they might be sold. The damage 
was caused by the hot weather which existed in the port during the 
period that the ship was loading. Apparently they were received by 
the steamship in good condition. 

There is expert testimony as to the cause of the damage, but the 
view we take of the case does not require our examining the cause of 
deterioration. The Esrom sailed on October 9th for Copenhagen, and 
did not arrive at her destination until one year later. She had been 
intercepted by the British and taken into Hull, and this, pursuant to 
the practice of British authorities under war conditions, seizing ves- 
sels bound for Scandinavian ports. This fact is referred to because 
the claim of the appellant is that, even though the prunes were on 
board, it is questionable whether the vessel would have arrived at the 
port of destination. However, it is a subject we need not discuss in 
this opinion, since for other reasons we conclude there is no liability on 
the part of the ship owners. * 

[1] The ship may be held liable in rem for damages to the cargo, 
even though no bill of lading or contract of affreightment was signed 
by the master. A shipowner may be held to the common-law liability. 
In Brower v. Water Witch^ Fed. Cas. No. 1,971, affirmed 66 U. S. 
(1 Black) 494, 17 L. Ed. 155, it was held that where a shipment of 
cotton was damaged, even if no bill of lading or other agreement was 
entered into by the master, the receipt of the merchandise, by the ves- 
sel consenting to its being loaded for a port of destination, subjected 
the ship to liability ; that the agents of the charterers- in whose serv- 
ices the brig was at the time, and who were interested in procuring 
cargoes, and who entered into an agreement fixing the terms upon 
which the shipment was to be made, made the vessel bound by such 
agreement. The obligation is imposed as a common-law obligation of 
tlie carrier. In The Euripides (D. C.) 52 Fed. 161, it was said: 

"But the UaMllty of the ship would be the same without any biU of lading. 
The original charterers undertook to transport these goods ; this was done by 
the authority and consent of the shipowners, for such was the very object of 
the charter. The ship is therefore answerable for any negligence that causes 
damage to the goods, and Is answerable to the shipper, or to his vendee, upon 
the implied contract to transfer safely, whether a bill of lading is issued or 
not." 

In the Centurion (D. C.) 57 Fed. 412, Judge Brown said: 

•*The charter contains nothing that even by Implication excludes the ordi- 
nary security of a lien in favor of the cargo against the ship for the perform- 
ance of the ship's duties in the business for which she was chartered. The 
ship is therefore liable for bad stowage, because the duty to stow properly 
is one of the duties of carriage which the owner has expressly authorized. 
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The Freeman v. Buckingham, 18 How. 182 ; Niagara v. Cordes, 21 How. 7. The 
ship is liable for damage from bad stowage, whether the stowage is done 
by the owners' agent or the charterers*, and equally so whether there is any 
bill of lading or not. It was therefore immaterial whether the bill of ladini; 
was signed by the master or by the charterers." 

In the case of The Sprott (D. C.) 70 Fed. 327, a steamer was held 
in rem for damages to cargo which was carried on deck although the 
bills of lading were signed by the charterer. It was there said : 

"I do not think it is any defense to the ship that the bill of lading signed 
by the master recited the shipment of all the cargo as having been made by 
the charterers. The ship is not entitled to claim from that circumstance 
that it was dealing with the charterers alone, and had no privity with the 
actual shippers. For the master knew to the contrary. His own bill of 
lading recited the actual shippers, and he knew that the usual bills of lading; 
had been given to those shippers on the ship's account. To suffer the shlR 
therefore, to deny any privity with the actual known shippers, under cover 
of a siu^e bill of lading given to the charterers as sole shipper, would be 
to uphold a mere subterfuge, and a virtual fraud upon the shippers; since 
the ship's bills of lading were given to shippers with the master's knowledge 
and concurrence, and on his account. The master, knowing that clean bills 
of lading had been given for the 163 bales, knew that the charterers had na 
authority to ship them on deck at shipper's risk. His own bill of lading to the 
charterers, with that exception inserted, is therefore, no protection to him 
or to the ship; and if he repudiates the bill of lading signed in his behalf 
by the charterers, as respects goods other than the charterers' goods, he is in 
the situation of a master who has recei«»d goods for transportation without 
giving any bill of lading for them at all ; and upon that theory he would be 
bound to carry the goods in the customary manner; that is, under deck. 
The Delaware, 14 Wall. 579." 

If negligence were proved, or fault shown, the Esrom would be re- 
sponsible to the libelant independent of the form of contract of af- 
freightment, or even though the bill of lading was not signed by the 
master. 

[2] There were reciprocal liens between the Esrom and the cai^a 
of prunes, which arose at the time the cargo was received on board 
and obligations were then imposed. In Vandewater y. Mills, 60 U. 
S. (19 How.) 82, 15 L. Ed. 554, it was said: 

"But this duty of the vessel, to the performance of which the law binds her 
by hypothecation, is to deliver the cargo at the time and place stipulated In 
the bill of lading or charter party, without injury or deterioration. If the^ 
cargo be not placed on board, it is not bound to the vessel, and the vesl^l 
cannot be in default for the nondelivery, in good order, of goods never re- 
ceived on board." 

But the obligation between the ship and cargo is mutual and recip- 
rocal, and does not attach until the cargo is on board or in the custo- 
dy of the master. The Lady Franklin, 75 U. S. (8 Wall.) 325, 19 L. 
Ed. 455 ; Scott v. Ira Chaffee (D. C.) 2 Fed. 401. This rule is not 
inconsistent with the authorities cited, which hold that the vessel's lien 
upon the cargo is subject to be defeated if, before the vessel breaks- 
ground, she becomes unseaworthy or disabled and unable to finish her 
voyage. Tornado, 108 U. S. 342, 2 Sup. Ct. 746, 27 L. Ed. 747; Eu- 
gene Viesta (D. C.) 28 Fed. 762. But the lien of the vessel upon the 
goods and of the goods upon the vessel attaches from the moment the- 
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goods are laden on board, and not from the time only when the ship 
breaks ground. Bird of Paradise, 72 U. S. (5 Wall) 545, 18 L. Ed. 
662; Bulkley v. Naumkeag Co., 65 U. S. (24 How.) 386, 16 L. Ed. 
599. 

This court said in National Steam Nav. Co., Ltd., v. International 
Paper Co., 241 Fed. 862, 154 C. C A. 565 : 

"The obligation of the ship to carry, an4 of the shipper to pay for the 
carriage, accrues when the goods are delivered to the ship." 

[3, 4] The obligations which are created one to the other, then, are 
that the ship is bound not to injure the merchandise by improper 
stowage or rough handling, and, if she does, then there will be a liabili- 
ty in rem, even before the voyage is begun. If the voyage is begun, 
the vessel must carry the goods to destination on the terms agreed by 
the shipper with the charterer; for when the vessel starts upon the 
voyage, by implication, there is a ratification and adoption by the ship 
of the charterer's contract with the shipper. Then the shipper is de- 
prived of an opportunity to retake his goods, and the goods are in the 
sole possession and control of the ship. So, too, the ship is then bound 
by the charterer's bill of lading, under which the freight is prepaid, 
and cannot collect further freight at destination. The Ada (D. C.) 
233 Fed. 325. Before sailing, the vessel owner is protected by his 
opportunity to refuse to carry the goods on the terms agreed by the 
charterer before the voyage is commenced. 

[5, 8] But in the case at bar the libelant made its contract for 
freight with the Interocean Transportation Company, and not with the 
ship, and the libelant must be charged with knowledge that the Esrom 
was a chartered vessel, owned in Denmark, and not by the Interocean 
Company. Such knowledge on the part of the shipper is clear. It is 
pleaded in the libel. If the shipper intended to hold the shipowner in 
place of the charterer to the terms of the bill of lading, it should have 
required the bill of lading to be signed by the master. The Delaware, 
81 U. S. (14 Wall.) 579, 20 L. Ed. 779. The charter was a contract 
by the terms of which the ship was bound. She could not sail until 
she had a fiill cargo. She would therefore have breached the contract 
if she had sailed any time before full cargo was obtained. On Sep- 
tember 22d, after the receiver was appointed, was the first time that 
the shipowner was requested to do anything concerning the prunes to 
prevent deterioration or decay. Up to this time the charter was supreme 
in imposing duty and responsibility on the ship owner. The obliga- 
tions of the ship to the cargo were determined by its terms. There is 
no claim of fault in handling the boxes of prunes or in their stowage. 

Reliance must therefore be placed wholly upon the delay in sailing 
which resulted in the damage. Delay alone does not necessarily estab- 
lish liability for damage. The Bohemia (D. C.) 38 Fed. 756. Unless the 
vessel has reasonable ground to believe that the delay will damage the 
cargo, liability will not be imposed. N. Y. & P. R. S. Co. v. Guanica 
Centrale, 231 Fed. 820, 145 C. C. A. 640. During the time which 
elapsed between the failure of the Interocean Company "and the date 
when the prunes were unloaded pursuant to the directions of the at- 
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tomeys- for the receiver of the Interocean Company, the vessel did alJ 
that could be expected of it under the circumstances. Before that 
time, it was not permissible for the vessel to violate its contract with 
the Interocean Company, even upon the shipper's demand. Therefore 
it was not incumbent upon the ship or her owner to violate the contract 
with the Interocean Company and sail, for to sail would have breach- 
ed the requirement to wait until a full cargo was secured. 

We think that no liability can be imposed upon the vessel, and that 
it was error below to sustain the libel. 

Decree reversed. 

HOUGH, Circuit Judge (concurring). Though substantially agree- 
ing with the opinion written for the court by Judge MANTON, the 
novelty of this litigation may excuse a personal statement. 

1. The differences between this case and The Esrom (C, C. A.) 262 
Fed. 953, are that the earlier libelant had a bill of lading signed by the 
master; this libelant has not, and the tobacco of that case seems ta 
have been somewhat less perishable than the prunes of the present lit- 
igation. 

[7] 2. I should be content to rest decision upon the narrow 
ground that the apostles contain no evidence whatever as to what 
would have been a reasonable time for the sailing of the ship. It 
seems to be thought that the ship was bound to sail before the prunes 
spoiled ; that is to say, the more perishable a single item of cargo, the 
more quickly should the ship depart This is not law; the shipper 
takes the risk of the reasonable time, whatever it may* be. 

But, considering the broader questions properly raised and argued — 

[8] 3. It is to be emphasized that this shipper well knew that he 
was dealing with a charterer, and putting his goods on a hired vessel. 
Knowing this much, that he neither knew nor inquired concerning the 
exact terms and conditions of the charter party is immaterial. 

[9] 4. This shipper had no personal contract whatever with the 
ship owners. A bill of lading is both a receipt and a contract, and if 
the owner's master signs the bill, he has receipted and contracted for 
his own principals. This was the ground of decision in the case just 
cited. 

[10] 5. That the charter party required the master to sign bills of 
lading, and that he under owner's instructions refused so to do, does 
not benefit the shipper in any way. It furnished the charterer with a 
cause of action, though such cause would probably have been injuria 
sine damno under the circumstances here shown ; but by no principle 
of law can refusal become the equivalent of compliance, and so make 
the charterer's bill of lading identical in effect with the master's bill, 
which is substantially the libelant's position. No trick was played on 
the shipper, as in The Sprott (D. C.) 70 Fed. 327. 

[in 6. There did exist between shipper and the personified ship 
mutual obligations dependent wholly upon that union of ship and 
goods arisingr from the lading of the former on the latter, lately dis- 
cussed at some length in The Saturnus, 250 Fed. 407, 162 C. C. A. 477^ 
3 A, L. R. 1187. 
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7. But that union did not per se give rise to any "privilege" under 
continental marine law, even for damages through delay occasioned 
by the fault of the owner. The Ripon City, 102 Fed. 182, 42 C. C. A. 
247. 

8. There is no authority for asserting that by our own peculiar mar- 
itime jurisprudence a lien for mere delay arises from the union of the 
ship and goods, in favor of a shipper who knew that he was dealing 
with a charterer, and took the charterer's bill of lading. 

[12] 9. In the absence of that contract with the owners usually 
evidenced by a master's bill, this libelant was entitled to look to the 
personified ship for proper stowage, seamanlike management, and 
right delivery ; but he can look to charterers only for the date of sail- 
ing. As he knew of the chartered relation, he is presumed to know 
that charterers direct the movements of the ships they hire; all ships 
are chartered for that purpose. 

WARD, Circuit Judge (dissenting). The owners of this steamer 
chartered her for one voyage to the Interocean Transportation Com- 
pany, to be put on the berth as a general ship. The charter party was 
not a demise. Article 13 of the charter party provided that "the cap- 
tain shall sign bills of lading or master's receipts as and when present- 
ed, without prejudice or reference to this charter party," a provision 
which did not preclude the owners from authorizing some other agent 
to sign, either expressly or impliedly. 

The prunes were loaded aboard August 8, and the bill of lading 
signed by the Transportation Company August 11, making no refer- 
ence whatever to the charter party, concluded with an attestation 
clause of a very usual form as follows : 

"In witness whereof, the master or agent of the steamship hath aflBrmed 
to three hlUs of ladlnp, all of this tenor and date, one of which being accom- 
pushed the others to stand void." 

The freight was paid in advance. The proof is that the owner's 
agent, resident in this port, after the master had signed some bills of 
lading, ordered him to sign no more ; that he knew die charterers were 
signing them, and that he gave these orders to the master, because he 
thought it might put the owners in a better position. 

"Q. Well, as matter of fact« to get right down to the facts of this case, your 
understanding was, and the basis on which you acted was, that if the master 
signed these bills of lading, you felt that you would be exposing the ship to 
liability, but that if the charterer signed them you would not? A. Well, I 
felt that the consideration might be a little different ; I don't know Just what.'* 

As the master had signed some of these bills of lading, knowledge 
of their contents is imputable to the owners. How can it be said that 
the owners, knowing that cargo belonging to various shippers was go- 
ing aboard their steamer under bills of lading signed by the charterers, 
as agents for the steamship, did not make the charterers their agents 
for that purpose? The bill of lading, if signed by the master, would 
have bound the ship, and if the charterers signed it as the agent of the 
owners of the ship, with their consent, express or implied, it has ex- 
actly the same effect. Whether the master or the charterers signed the 
272 P.— 18 
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bill of lading was a mere technicality as Lord Chancellor Lorebum 
said in Owners of Steamer Knutsford v. E- Tillmans & Co., [1908] 
A. C. 406: 

"The other point—namely, that one of the billB of lading was signed by 
Messrs. Watts, instead of by the captain — to my mind is destitute of validity 
in law, and even more destitute in merits. If the captaW had been directed 
to sign it, he was obliged to sign it. The ixilnt is a merely technical point, 
that the proper signature was not there. As a matter of fact, I should be 
very sorry to lay down any rule that under such a contract the charterer or 
shipowner could always sign ; but I am not satisfied that the captain did not 
know perfectly well of this signature and sanction' it. I think that there Is 
absolutely nothing in that point also." 

Consent of the owners must in my opinion be implied from their 
conduct. Otherwise they might say, without giving any notice to the 
shippers, who were paymg freight in advance to the charterers: 

"We will carry the goods laden aboard our steamer to destination liable as 
insurers, but with the right to collect a reasonable rate of treignt, to be 
there ascertained and collected." 

This would certainly be a surprise to the shippers, and in my judg- 
ment a fraud. They did in this case demand of the shippers an ad- 
ditional freight of 50 per cent. The language of Judge Addison 
Brown in Re Sprott (D. C.) 70 Fed. 327, 331, is appropriate in this 
connection : 

"I do not fhink it is any defense to the ship that the bill of lading signed 
by the master recited the shipment of all the cargo as having been made by 
the charterers. The ship is not entitled to claim from that circumstance that 
it was dealing with the charterers alone and had no privity with the actual 
shippers ; for the master knew to the contrary. His own bill of lading recited 
the actual shippers, and he knew that the usual bills of lading had been 
given to those shippers on the ship's account To suffer the ship, therefore, to 
deny any privity with the actual known shippers, under cover of a single bill of 
lading given to the charterers as sole shipper, would be to uphold a mere subter- 
fuge and a virtual fraud upon the shippers ; since the ship's bUls of lading were 
given to shipi)ers with the master's knowledge and concurrence, and on his ac- 
count The master, knowing that clean bills of lading had been given for the 
]63 bales, knew that the charterers had no authority to ship them on deck 
at shipper's risk. His own bill of lading to the charterers, with that exception 
inserted, is therefore, no protection to him or to the ship ; and if he repudiates 
the bill of lading signed in his behalf by the charterers, as respects goods 
other than the charterers' goods, he is in the situation of a master who has 
received goods for transportation without giving any bill of lading for them at 
nil, and upon that theory he would be bound to carry the goods in the custo- 
mary manner ; that is, under deck. The Delaware, 14 Wall. 579." 

In this view of the case the charter party is a perfectly irrelevant 
document as between the ship and the shippers. Judge Garvin found 
that the prunes shipped August 8, 1915, were damaged by decay caus- 
ed by heat while the steamer was lying at the pier ([D. C] 261 Fed. 
626), and he entered a final decree in favor of the libelants, from 
which this appeal is taken. 

In a former suit arising out of the same voyage (The Esrom [C. C. 
A.] 262 Fed. 953), in which the master did sign the bill of lading, we 
held that it constituted the whole contract between the shipper and the 
ship and owners, but that no proof of damage had been made. The 



Digitized by 



Google 



THE DEVONA 275 

(272 P.) 

shipment was of tobacco, which was not itself injured by the delay. 
We held that the libelant had not shown that the delay in sailing was 
unreasonable. 

The ship owes the duty of transporting every shipment in view of 
its character. If she accept perishable shipments, she must exercise 
the care and protection for them which their character requires. She 
cannot load and stow them, and delay sailing as if they were shipments 
of pig iron. Having accepted a shipment of prunes, she was bound to 
sail within a reasonable time for prunes. The Gordon Campbell (D. C.) 
141 Fed. 435. 

It is true that in respect to delivery at destination the interests of 
all the shipments must be considered as a whole. The Bohemia (D. 
C.) 38 Fed. 756; N. Y. & P. R. S. S. Co. v. Guanica Centrale, 231 
Fed. 820, 145 C. C. A. 640. But acceptance of cargo is different. The 
ship should have notified the shipper of perishable cargo that she 
would not sail until fully loaded, and of the delay, which was becom- 
ing perfectly obvious, and have given the shipper the privilege of tak- 
ing Its shipment back, as it eventually did when it learned the facts. 

The District Judge having found as a fact that the prunes in this 
case were damaged as a result of the delay in sailing, I think the decree 
should be affirmed. 



TBQS DEVONA. 



DISHLLERIES CHEMICAL SUPPLY CO., Inc., v. WILLIAMS S. S. 

CO. et al. 

(District Court, E. D. New York. March 19, 1921.) 

Shipping ^=»149^— Ship not liable for freight prepaid eiuuteren on goods taicen 
off by direction of captain. 

Prepaid freight on goods, put on board a chartered steamship and taken 
off before the boat sailed by direction of the captain, is not recoverable 
by action in rem against the ship, where it was paid to the charterer's 
agent and never received by the shipowner, and the shipowner never au- 
thorized the charterer's agent to receive moneys in its behalf. 

In Admiralty. Libel by the Distilleries Chemical Supply Company^ 
Incorporated, against the steamship Devona, claimed by the Williams 
Steamship Company, in which the Caravel Steamship Lines, Incorpo- 
rated, was brought in by petition. Libel dismissed, and decree granted 
against the Caravel Steamship Lines, Incorporated. 

Haskel Corenthal, of New York City, for libelant. 
Crowell & Rouse and E. C. Rouse, all of New York City, for claim- 
ant. 

GARVIN, District Judge. A libel was filed against the steamship 
Devona to recover for freight paid by a shipper of formaldehyde and 
acetic acid, which were put on board and then taken of? (at the direc- 
tion of the captain) before the boat sailed. It appears that the Devona 
was chartered by the C. H. Pattengill Corporation, and that the freight 

^ss>FoT other cases see same topic & KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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was paid to the Caravel Steamship' Lines, Incorporated,' agents for the 
latter corporation. The testimony establishes, too, I think, that while 
the boat's owner, the claimant, insisted upon a responsible charterer (C. 
H. Pattengill Corporation being satisfactory), it was willing that the 
Caravel Steamship Company might book freight for the vessel. 

The claimant urges that no action in rem will lie to recover prepaid 
freight, even if the goods are received on board ship, unless the owner 
received the amount paid, and the court has been referred to no au- 
thority to the contrary. Prepaid freight is not necessarily recoverable, 
even if the goods actually went on board. The Bris, 248 U. S. 392, 39 
Sup. Ct. 150, 63 L. Ed. 321 ; The AUanwilde, 248 U. S. m, 39 Sup. 
Ct 147, 63 L. Ed. 312, 3 A. L. R. 15 ; The Grade D. Chambers, 248 U. 
S. 387, 39 Sup. Ct. 149, 63 L. Ed. 318. Indeed, the admitted receipt of 
goods on board does not necessarily make tfie ship liable for damages 
for failure to transport. The Esrom (C. C. A.) 272 Fed. 266, reversing 
The Esrom (D. C.) 261 Fed. 624. In the case at bar there is nothing 
to indicate that the claimant intended to give the Caravel Steamship 
Lines, Incorporated, authority to bind the ship by the receipt of freight, 
and the equities are with the claimant, which is asked to return moneys 
which it never received, and which it never authorized another to re- 
ceive in its behalf. This appears to be one of the class of cases referred 
to by Judge Hough in The Saturnus, 250 Fed. 407, 162 C. C. A. 477, 3 
A. L. R. 1187, wherein he said : 

"This litigation exemplifies a common tendency to reprard any floating prop- 
erty, used in the performance of contract, as In some sort a pledge or surety 
for satisfactory performance ; such security to be enforced by asserted marl- 
time lien. No such principle is known to the admiralty.*' 

The libelant may have a decree against the Caravel Steamship Lines, 
Incorporated, which has been brought in by petition; but the libel 
against the steamship Devona must be dismissed 



UNITED STATES v. PORAZZO BROS. 

(District CJourt, B. D. New York. March 8» 1921.) 

1. Contempt €=>20 — ^Not punishable where respondent offers compliance with 

any <ynder of court. 

A person is not punishable for contempt for failure to obey an order 
of a United States commissioner, where he offers to comply with any 
order of the court. 

2. Intoxicatinir liquors <d:==>249— Dleigally seized will not be impounded. 

The government is not entitled to the impounding of liquors seized 
under a search warrant afterward vacated as unlawfully issued. 

3. Criminal law <d=>395— Records illegally obtained will not be impounded 

as evidence. 

Books and papers illegally seized on a Search warrant will not be 
imi>ounded for use as evidence. 

^S9For otber caaes see same topic A KEY- NUMBER in aU Key-Numbered Digests h Indexes 
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Criminal prosecution by the United States against Porazzo Bros. 
On motions to punish for contempt and to impound liquors and books 
and papers. Motions denied. 

Lcroy W, Ross, of Brooklyn, N. Y. (Robert N. Gilmore, U. S. Atty., 
of Brooklyn, N. Y., of counsel), for the United States. 
Thomas O'Rourke Gallagher, of New York City, for defendant. 
George E. Golding, pro se. 

GARVIN, District Judge. Three motions have been argued and sub- 
mitted together, namely, a motion to punish George E. Golding for con- 
tempt of court, an application by the government for an order im- 
pounding certain liquors, to wit, 369 barrels of wine and 14 barrels of 
alcohol, and an application by the government for an order impounding 
56 government withdrawal permits and books known as 52A and 52B, 
I etc. 

The motion to punish for contempt is based upon an affidavit show- 
i ing that Hon. Henry D. Barmore, one of the United States commis- 
sioners of this court, made an order, dated December 21, 1920, direct- 
I ing William Fleming and George E. Golding, or other person or per- 
I sons in whose possession or custody the same may be, to deliver and 
return forthwith to Porazzo Bros, or their attorney 56 withdrawal 
i permits, the books known as 52A and 52B, contracts with distilleries, 
private correspondence, one notary seal, and all other papers, books, 
I permits, correspondence, and property seized during the execution of a 
j search warrant on November 18, 1920, being the same papers involved 
I in the third motion. This search warrant called for the seizure of 369 
barrels of wine and 14 barrels of alcohol, the property with which the 
second motion is concerned. 

[1 ] It has been held that this court may punish for a refusal to com- 
ply with an order duly made by a United States commissioner. United 
States v. Tom Wah (D. C.) 160 Fed. 207. The motion to punish must 
therefore be granted, if the respondents' attitude is that of persistently 
refusing to obey a lawful mandate of the court ; but that is not the case, 
for they announced in open court, on the return of the motion to pun- 
ish, that they were ready and anxious to comply with any direction 
of the court. 

[2] The motion of the government to impound the liquors in ques- 
tion must be denied. They were seized under a search warrant, which 
was later vacated by the commissioner by whom it was issued, and who 
thereupon ordered the articles returned to Porazzo Bros. & Co. The 
seizure was therefore illegal, and prompt reparation for the wrong done 
therebyg|ist be made. 

[3] TTP motion of the government to impound the books and papers 
must also be denied. While an examination of their contents may not 
have been improper, their seizure was wholly without justification and 
dicy cannot be retained. Authority for these conclusions is found in 
the recent case of United States v. Kraus et al. (S. D. N. Y.. decided 
February 1, 1921) 270 Fed. 578. 
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The motions to impound are therefore denied. The respondents in 
the motion to punish for contempt will return forthwith all tfie property 
involved, including the books and papers. 



UNITED STATES ▼. HBRBERGEB. 

(District Court, W. D. Washington, N. D. April 2, 1921.) 

No. 167. 

1. Evidenee ^=>67(3) — Staie of mind shown to exist presumed to h^ve eidstod 
for reasonable time. 

The existence of a condition being shown, it will be presumed, in the 
absence of a showing to the contrary, to have theretofore existed for a 
reasonable time, and such rule applies where the state of mind of an in- 
dividual is in question. 
t. Aliens <&:=>7m, New, vol. 7 Key-No. Series^ Naturalized dtizen's criticism 
of war methods and refusal to believe stories eoneemlDg German soldierB 
held not disloyal. 

Criticism by a naturalized citizen of German birth of the "slam bang** 
methods of Americans in connection with the war, and his refusal to be- 
lieve stories concerning German soldiers killing and mutilating children^ 
Tield not necessarily disloyalty, requiring cancellation of the naturaliza- 
tion order and certificate. 
8. Treason ^=>1 — ^Expressions of opinion indicating sympathy with enemy's 
purposes not sufficient. 

To constitute treason, accused must in general be guilty of some act 
which has for its direct aim the furtherance of the hostile designs of the 
enemy while the state of war exists, indicating a want of loyalty, and 
mere expressions of opinion indicative of sympathy with the purpose of 
the enemy are not sujOScient. 

4. Aliens ^=>71^, New. vol. 7 Key-No. Series— Treason nnneeessary to show 

disloyalty Justifying cancellation of naturalization. 

It is not necessary that a naturalized citizen be shown to be guilty of 
treason, in order to show that he is not and has not been loyal, or at- 
tached to the country and its principles and devoted to its welfare, so as 
to justify the cancellation of his naturalization certificate. 

5. Aliens <S=>71H, New, vol. 7 Key-No. Series— Letters and evidence held to 

show naturalized dtizoi's syinpa^thy with Germany. 

A letter, written by a naturalized citizen of German birth to his sister 
in Germany during the war, in which he criticized war methods, denied 
that there was any enthusiasm for the war, and by ironical expressions 
of pretended pity indicated contempt for the American people, and an- 
other letter, the date of which was not shown, in which he stated that 
England would have been defeated by the submarines, except for Ameri- 
can friendship, and that he hoped some day Germany might repay 
America like with like, together with other evidence, h^ld to show sym- 
pathy for Germany and disloyalty to this country, and to justify the 
reasonable conclusion that such state of feeling existed at the time of 
his naturalization. 

6. Aliens <J==>11H, New, vol. 7 Key-No. Series— Failure to reallz^liympathy 

with native country does not prevent nondisclosure of feelint^eonstltib 
ing fraud. 

That an alien may not fully realize at the time of his naturalization 
that his desires are stronger for his native country than for his adopted 
country renders it none the less a legal fraud for him to fail to disclose 
his true, though latent, feeling in the matter. 

^=:3For other caaes see same topic ft KEY-NUMBER In all Key-Numb«red Digests ft Indexes 
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In Equity. Suit by the United States against Paul Herberger to va- 
cate an order and certificate of naturalization. Decree for complainant. 

Ben L. Moore, Sp. Asst. Atty. Gen., of Seattle, Wash. 
Smith, Chester & Brown, of Seattle, Wash., for defendant. 

CUSHMAN, District Judge. PlaintiflF sues for the vacation of the 
order for defendant's naturalization and that the certificate of natural- 
ization issued to him in Seattle, in 1912, be revoked and canceled. The 
allegation of the complaint is : 

"That, contrary to the spirit and letter of the naturaUzation laws of the 
United States, the said respondent, Paul Herberger, being the petitioner in the 
aforesaid proceeding for naturalization, for the purpose of becoming natural- ' 
ized and admitted as a citizen of the United States of America, did willfully, 
knowingly, fraudulently, and iUegally procure the entry of the aforesaid order 
of the court admitting him to citizenship, and the said certificate of citizen- 
ship in this, to wit: 

"(a) That the said petition for naturalization of the said Paul Herberger, 
and more particularly the seventh paragraph thereof, was untrue, false, and 
fraudulent, in that the said Paul Herberger was then and there not attached to 
the principles of the Constitution of the United States, and that it was not 
then and there his intention to renounce absolutely and forever all allegiance 
and fidelity to any foreign prince, potentate, state, or sovereignty, and particu- 
larly to William II, German emperor, of whom he was at that time a sub- 
ject; that when tbe said Paul Herberger signed and swore to his said peti- 
tion for naturaUzation, particular reference being had to the seventh para- 
graph thereof, as aforesaid, he, tbe said Paul Herberger, did not make, sign, 
and swear to the same in good faith, but, on the contrary, did then and there 
fraudulently and illegaUy make, si^n, and swear to said petition with the 
mental reservation to tbe effect that he, the said Paul Herberger, was then 
not attached to the principles of tbe Constitution of the United States ; that 
it was then not his intention to renounce absolutely and forever all allegiance 
to any foreign prince, potentate, state, or sovereignty, and particularly to 
William II, German emperor, of whom he was at that time a subject. 

"(b) For the purpose of becoming admitted to citizenship, the said Paul 
Herberger did falsely, fraudulently, and illegally make his declaration on oath 
in open court, as hereinabove mentioned, with the fraudulent mental reserva- 
tion then and there to the effect that he, the said Paul Herberger, would not 
support the Constitution of the United States, and that he did not absolutely 
and entirely renounce and abjure all allegiance and fidelity to any foreign 
prince, potentate, state, or sovereignty, and particularly to William II, German 
emperor, of whom he was a subject, and that he would not support and de- 
fend the Constitution and laws of the United States against all enemies, for- 
dgn and domestic, and that he would not bear true faith and allegiance to 
the United States." 

Defendant denies the foregoing allegations, and aflSrmatively real- 
leges, in substance, the statements in paragraph VII, of his petition of 
naturalization, and avers that, during the late war, he volunteered on 
two occasions to join the United States navy and fight against Ger- 
many. 

The following is the substance of the pertinent portions of the evi- 
dence in the cause : 

Defendant admits writing, in September, 1917, to his sister, then in 
Germany, a letter of which the following is a translation from the 
German in which it was written : 

"King Cove, Alaska, September 12, 1917. 
**My Dear Guschi : After a long time I received at last a sign of life again 
from you ; 1. e., the letter which Mr. Brusowitz sent me. In the same mail 
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four letters were returned by the way of Manila, with the notation 'Dead' 
Letcer.' Several of them had been sent from Manila in December; one was 
for Mi and lA; another for Mrs. Abecassis; all were Christmas letters. It 
gives me pleasure that we have an opportunity again to correspond. Mr. 
iNPlsen, a former otticer in my det)artment, has apparently not received the 
letters which I sent to him for you, because he would have forwarded them to 
you. He is now and has been for a considerable time employed in a bank at 
Copenhagen, and he always was sensible. The censor has probably held up 
the letters addressed to him. I had informed Nelsen that I had been called 
away from the Philippine Islands and had asked him to notify you. 

On the 5th of February I suddenly received an order to embark imme- 
diately for the United States and to report in person in Washington after my 
arrival. On the 15th I left Manila on the transport; the German consul and 
his secretary were also on board ; they were on their way to Shanghai, but the 
Japanese in Nagasaki did not let them tlirougb, therefore both had to make 
the trip to Honolulu, where they could go on shore. From there they were 
sent ba.ck to Manila per transport, a h of a long trip. 

**I bad an agreeable trip ; was in San Francisco three days, and arrived in 
Washington on the 26th of March. They asked me a few questions of con- 
science, and gave me a raise in wages. During three weeks I was busy in the 
office in Washington, and was then sent back to Seattle to take charge of 
getting equipment for an expedition to Alaska, which lasted until about July 
Izm. We left Seattle and went direct to King Cove where we live on shore 
ever since. The weather Is too bad to allow one to take measurements 
(charts) ; it rains continually and the only thing we can do is to get our 
ships ready. The whole thing was nothing but a useless expenditure of money. 
We left Seattle far too late to be able to do any work up here. Towards the 
beginning of next month we will return to Seattle for the winter. 

• i>o you know, the whole story is a real joke. The old fat belly of a 
captain, with whom I was, did not want me on board. He was afraid that I 
wouid run away with the ship, or do something else ; therefore he telegraphed 
to W. and asked for my recall. They thought that something serious was the 
matter, and let him have his way. Now they have notified me that they will 
send me out again whenever it is agreeable to me. I shall accept it, of course, 
if it be only to make the fat fellow sore. He'll make eyes when he sees me 
again, ana some of those gentlemen, who thought that I was going to be 
^cashed in' and interned, surely have wondered when they heard of my raise 
of wages. 

"I cannot write you anything of the war and the feeing here, because, tf I 
did, the censor would keep the letter as a souvenir. This much I can tell 
you, that tms famous liberty stuff here does not amount to much. Over there 
in Germany we had much more liberty than we have here; militarism is ab- 
solute trump here. The soldiers can do absolutely what they wish ; they are 
always right. Hardly a day passes that they do not offend and menace civil- 
Ization. One can make no remarks about the present President, or about a 
former President ; the most unbelievable punishments are given. Lese majeste 
is nothing compared to the sentences imposed for offense of the President or 
disrespect of the flag in the U. S. The people are fully crazy in their hurrah 
patriotism. 

"iL is indeed ridiculous what kind of parades tramp through the city streets 
the whole dear long day; Liberty Bond drive. Red Cross drive, recruiting 
drive, and everything with the usual American slam bang. Veritable circus 
parades — ^the aim sanctilies tae means ; the most undignilied things are good 
enougn, as long as they bring in the money. In such things the original 
xunerlcan spirit manifests itself very effectively. I only fear that the people 
will wake up sooner or later, and then a horrible revolution will take place. 
The whole West is in a state of excitement. Never in the history of the 
world has a people been driven into war more lightheadedly than these 
laukees. The dear people are so stupid that the papers, which are influenced^ 
of course, by the ammunition manufacturers and are dependent of the capi- 
talists, can feed them anything, and the government has been driven into 
the war, because the leaders in Washington mistook the voice of the news- 
paper editors for the voice of the people. Poor America! The enthoslam 
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-for the war amounts to zero, and when the first rcTerses will be known and the 
wounded arrive, it will go below zero. 

"It gives me pleasure that Ernest is still getting along nicely. The poor 
fellow has gone through a lot of hardships and Is now an experienced war- 
rier. Can you imagine that our Ernest could commit such cruelties as the 
English lies spread to the wliole world? Do you believe that, he would run 
his bayonet through small children, and eat them up without pepper and 
sait, like the newspapers here preach it to the people every day, and which the 
uneducated masses like to read. Shortly before I left Seattle, a Belgian coun- 
tess gave lectures in which she told the people that she had seen with her 
own eyes how German soldiers threw chocolate to the hungry children, and, 
when the children tried to grab the chocolate, that the soldiers cut off their 
little hands. Now, is it not too ridiculous? But the dear people here believe 
all those things and want to hear more cruelties. I believe that the dear 
countess has a good imagination, and after all the world wants to be de- 
ceived. The main thing, of course, is that they get the money. The whole 
slander does not arouse my Ire any more ; it is funny, and it amuses me. 

•'Little Ml is really on the road to become a celebrity. She is terribly self- 
ish, and, if her voice holds out, she will make something of herself. I haven't 
hear anything from Mi and Li for an eternity. It seems that Otto is well 
occupied again (does again good business). I/i said something to that effect 
In the last letter I received from her. I shall inclose you the Christmas let- 
ter; perhaps you will receive both letters. ^ 4. v *.u 

"Good-night for to-day ; there is a h of a cold here. Regards to broth- 
ers and sisters r also aU our friends in Hamburg. To yourself good luck and 
flomcere greetings. 

••Your Paul, 

s4«^ '*202 Burke Bldg., Seattle.'* 

t The defendant has made one or two immaterial corrections in the 
translation. . 

John Wyer, chief engineer on the Coast Guard Romblon, at Manila, 
a citizen of the United States, 52 years of age, testified that in 1916 
and 1917 he was first engineer on the steamer Pathfinder; that the de- 
fendant, Herberger, was on the Pathfinder while the witness was with 
her from February, 1916, to February, 1917. He further testified that 
Herberger, in his opinion, was on board all of that time; that he 
might have been sent ashore two or three weeks, but nine out of ten 
times he was on board ; that he had heard him say many things ; that 
he knew that Herberger was very much against the United States of 
the part she took during the war ; that is, always running down Pres- 
ident Wilson, because he did not stop the supply of provisions to France 
and England ; that he heard him at another time, while they were talk- 
ing about emblems, say that the eagle is a cowardly bird, and that when 
they were in Alaska on the Patterson, he saw all the other birds put it 
•over the eagle; that they had another conversation there one day; 
that they were talking about the Civil War, and he said that, if any of 
the states wished to withdraw from the Union, he was in favor of it, 
and would be the first one to go to that state; that the witness said 
that the State Department ought to be informed of that remark ; that 
Herberger said he had a mosquito net sent to him from Germany, and 
also said he would always have all his clothes sent from Germany, if 
it could be arranged ; that the witness asked him why he did not go 
back and live in Germany, and he said that the only thing that kept 
him in this country, the United States, was the good wages he was 
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receiving; he also claimed that anything made in Germany was far 
better than the same article made in the United States; that he also 
heard Paul Herberger run down the Monroe Doctrine, make all kinds 
of fun and laugh at it as a silly law ; that he took these statements 
to have been made seriously; that he also -heard Herberger glorify in 
the torpedoing of the Lusitania ; that the witness asked him one day 
if he had no sympathy for the poor women, men, and children that 
were drowned in that ship, and he said, "No," that they had no business 
in going on that ship; that Herberger was a citizen of the United 
States all this time ; that he does not think they ever had a talk about 
it personally ; that they never had anything to say or talk in the state 
room; that it was always a public, general conversation; that he 
could say in a general way that Herberger said that the German gov- 
ernment was far ahead of the United States government in every way; 
that he always kept it above the United States; that he heard Her- 
berger say that their colleges, their government, and their institutions 
are above our system of government; that their machinery, or any- 
thing that was made there, was ahead of anything made in the United 
States, and that it will last longer and better; that he always de- 
graded our government, and that he said Germany took care of their 
workmen in old age pensions ; that is, that men about 65 or 70 years 
old receive $3 or $4 a week, and that we had nothing like that; that 
one morning, around 1 a. m., he was standing on deck of the Path^' 
finder talking to the wireless operator, whose name was Anderson, 
when an English destroyer came from the stern of the port sfde, and 
threw its flash light on the stem of the Pathfinder, kept it there a while, 
then along the deck, put it on the bridge, kept it there a while, and 
went away; that Capt. Denison was standing on the port side of the 
bridge, and Herberger also was standing on the bridge ; that next morn- 
ing, in the ward room, when they were tallcing about the affair, Her- 
berger said that, if he had been on the bridge alone, he could have 
rammed that destroyer. 

On cross-examination, Wyer further testified : 

"Q. Is .It not also true that in such discussions [on the labor <iQesti<»i] yon 
advocated or argued that the wealth of the rich should be confiscated, that 
employers should be harshly dealt with, and that strike breakers should be 
destroyed? A. No; I would like to see them chastised; I would like to see 
them give up some of their riches, but not in Bolshevik! style ; no. • * • 

"Q. And is it not further true that as a result of those arguments and dis- 
cussions a feeling of animosity or prejudice was created in your niind against 
the respondent? A. No; I never had any prejudice against the man, one 
way or another. I knew he was a German, and was always talking about 
the German affairs, especially the sinking of the Lusitania, and it was that 
which kept me distant from him. • • • 

"Q. Is it not true that, on account of the feeling existing between respond- 
ent and yourself, he refrained at all times from entering into a discussion of 
any of the matters Inquired about directly with you? A, Yes, sir; he never 
had any personal discussion with me, and as a matter of fact aU his utter- 
ances herein referred to were made invariably in the ward room." 

After the defendant learned of Wyer's giving information to the 
authorities in this matter, he wrote him the following letter : 
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"Seattle, June 4, 1919. 

"My Dear Mr. Wyer: To-day I received a set of 88 questions, which will be 
forwarded to you in the P. I., to be answered truthfully by you, let us hope ! 
From this I see that you, of all men, are the man denouncing me. I would 
liave guessed the Doc, but never an Irishman. Well, we are learning some- 
tliiiig new every day. You know my opinion about denouncers, and if I would 
be accused of peddling anything discussed in the ward room to outsiders, I 
would consider myself a skunk for lifetime, you may consider yourself a 100% 
American. Opinions differ you know. But you are not doing this for pa- 
triotic reasons ; it is a cheap revenge you seek, very manly, I must say, and 
Irish. I always thought you were a green Irishman, but I must have been 
color blind; it must be yellow. I wiU have a good look at you the next 
ttme I will meet you. 

"But the purpose of this letter is something quite different You must 
know it has always been the custom of the lawyer of the defense to attack 
the veracity of the witnesses of the prosecution, and so he- asked me if I 
know anything in your disfavor. I mentioned impenetrable stupidity. He 
said that was an affliction, and could not be counted upon. Then, your ability 
for sopping up liquid fire and -beer ; but I did not want that mentioned, be- 
cause I believe in personal liberty, and don't want to get personal, even if you 
started this war. But then I remembered how the Doc, called you once at the 
<llnner table, you damned opium smuggler. And then I remembered how you 
have related to us how for years you had smuggled opium from British 
Oolumbia to Frisco, and how finally how your mess boy got caught with 
several cans of opium in front of your mother's house, and you escaped to 
Mexico, where you had to stay for a long time, and how it cost you $2,000 to 
bribe somebody to get the thing quashed. Gee whiz, man, you had a narrow 
escape from jail. You see I had to tell this to my lawyer, much as I hated to 
and you will have to answer a few questions. The lawyer thought it good to 
do ^o, but I do not like the idea, and I beg your pardon if it should annoy you. 

"You always disliked me, because I did not believe in your radical views 
concerning labor questions. You always wanted all capitalists and strike 
breakers killed, while I had more liberal views. There is one thing we agreed 
<Hi, that the En^ish needed a good thrashing, and I remember how you al- 
ways wished that all the English ships may be sunk. Well, the war is over ; 
but I have still a lovely fight ahead of me, thank you. However it will turn 
out, I am enjoying it immensely and hope to see you again some day in good 
health. 

"Be sure there is no hate or vindictiveness in my heart for you, and I pray 
that the Lord may keep you in your bullet proof Ignorance forever and ever. 
•/Sincerely, Paul Herberger." 

In September, 1918, Herberger was questioned at Seattle by Lieu» 
tenant Swale, of the Military Intelligence Service, and made the fol- 
lowing statements concerning the forgoing letter written by the de- 
fendant to his sister: 

That he was born June 28, 1875, at Saar Louis, Lorraine, Germany ; that 
he was 46 years old ; that his father was German, Heinrich Valerius Ludwig 
Herberger; that his mother, was Augusta Engres, French; that both were 
dead. That he had two brothers — Otto Herberger, about 54 years of age, a 
^vil engineer in Munich ; that he had had no news about him for two years ; 
that he had a wife and two children, two girls, Millie and Louisa, aged 22 
and 24. That his other brother was Ernest, 35 years old, a lieutenant of in- 
fantry in the German army ; that he did not know where he was then, as he 
had not heard from him in two years. That he had five sisters — Paula, 50 
years old; Anna, 48 years old; Augusta, 40 years, living in Hamburg; 
CAara, 32 years old; Martha, 28 years old, who is married to a Capt. 
Walter, German infantry, but has no children. Martha is the only mar- 
ried sister. That he came to the United States in 1906 on the steamship 
Amerika, landing in New York in June or July, 1906; that prior to that 
time he had been first officer on ships out of New York for two years 
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owned by the United Fruit Company ; that before that he was with Anderson* 
a Hamburg shipowner, and was working as first and second officer on some 
of his vessels ; that from 1904 to 1906 they were shipping goods to the Orient 
during the Russo-Japanese war; that during 1904 he was on the Spanish- 
Italian coast for the ^^lomann line; that in 1902-1904 he was on the East 
and West Airlcan coasts for the Woermann line ; that in 1901 he was in the 
German navy for nine years — the surveying department; that he Joined the 
navy when he left high school ; that in 1906-1908 he was away from New York ; 
that in 1908 he came over here, and was on ships from here td Russia ; that 
in 1910 he was on the Bumside as quartermaster; that, in order to get his^ 
citizenship papers, he had to do that ; that the next summer he was quarter- 
master in the Coast and Geodetic Survey; that the next year he became an 
officer in the Coast Survey ; that in 1911 to 1917 he was in this Coast Survey ; 
that in December, 1917, he left and worked in Seattle ; that from December to- 
March he did nothing; that he worked at Skinner & Eddy's then for one 
month ; that in April 13, 1918, he joined the ship he was then on, the steam- 
ship Justine; that he remembered writing the letter to his sister Augusta 
from King Cove, Alaska, in September, 1917. 

"Q. (after reading letter to witness). Do you subscribe to those sentiments 
now — those sentiments you wrote to your sister? A. No ; no ! I have changed 
a good deal. This was before the war. Of course, the letter was written 
after the war ; but her letter came before the war. 

*'Q. This letter you wrote her? A. That was referring to those parades 
when they had the Liberty Bond drive. 

''Q. This letter was written nearly six months after the United States was 
In the war. A. Yes. 

"Q. Those were your sentiments at that time? A. At that time, I felt 
that way. 

*'Q. And you say you have changed your mind now? A. Yes; but I took 
mostly me newspaper word, because I myself did not know anything about 
it. • • • 

"Q. You have a sister In Hamburg? A. Yes. 

''Q. Which one is that? A. Gussie. 

**Q. Do you remember in a letter to her making this statement: *If you dl* 
not have to reckon with America's friendship, the submarines would have 
long since brought England to her knees through hunger?* A. If it is in the^ 
letter. 

"Q. You remember writing those statements? A. Yes. 

"Q, And you remember writing, *It is hoped that some day Germany may- 
repay America like for like?' A. Very likely I wrote it Of course, since then. 
I have volunteered to join the navy, and the Shipping Board, and all that. I 
was rejected. • • * 

"Q. What are your sentiments right now on the war question? A. I am* 
wnolly American ; that is all I can say. 

**Q. Who do you want to win? A. I hope the Americans win, and settle this 
question for good. Of course, I have sympathies for my brothers and sisters ; 
•but that Is all. I asked them to come and settle over here after the war. 

"Q. What piece of information caused you to switch from the sentiments- 
In this letter written September, 1917, to the frame of mind you are now In? 
A. I saw that the people here are all behind it; at that time some news- 
papers were for it and some against it. All these I. W. W. uprisings here 
were considered by some of the newspapers as sentiments of the people. 1 
was judging by the newspapers. • ♦ • 

"Q. Do you want England and France and the United States to whip Ger* 
many? A. Sure; since I am an American citizen. It Is my home here. I 
was asked this question in Washlnerton, D. C. They asked me, *W111 you 
go to France and fight in the trenches against Germany?' That is the head 
or my department there asking me. I said, *! certainly will.' 

*'Q. Did they know abou?t this letter then? A. No; that is before this 
letter. I said, *I will obey orders.' 'As long as my oath of allegiance is good, 
I will fight for this country.' 

"Q. Yet after that time you wrote a letter in which you said: *It is hoped 
that some day Germany may repay America like with like?' A. Yes; that to- 
on the ammunition question. 
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•*Q. And *If y<m did not have to reckon with America's friendship, the sub- 
marines would have long ago brought England to her knees through hunger. 
It is hoped some day Germany will replay America like with like.' As I say^ 
you entertained that sentiment and had written it after you said in Washing- 
ton you were willing to go and fight? A. Yes." 

The defendant Herberger was further questioned the same month 
at Seattle by Mr. John Speed Smith, the Chief Examiner of the United 
States Bureau of Naturalization, at Seattle, as follows: 

'*Q. On what date did you first arrive in the United States? A. In June or 
Jtdy, 1906. ♦ ♦ • 

**Q. How long did you remain in New York after arriying there? A. For 
two years to 1908. • • ♦ 

"Q. What did you do while you resided in New York? A. I saUed on ships 
from New York to West India. • ♦ • 

**Q. How mudi of the time did you spend in New York, about approximately 
each year? A. I was home every 12 days. ♦• * 

"Q. Where did you go when you left New York in May, 1906? A. I was here 
In Seattle in June— in June, 190& • • • 

"Q. Go back to your residence in New York, and I will ask you under what 
flag did the United Fruit Company vessels sail ? A. The German fiag. ♦ ♦ • 

"Q. And those vessels were aU vessels of Germany, sailing under the Ger- 
man flag? A. Under the German flag, but owned by the United Fruit Com- 
pany, an American company. 

"Q. Were all of the stockholders American? A. I don't know. Some of the 
ships were English, some Norwegian, some Swedish, and four Ameri- 
can. • ♦ ♦ 

"Q. Now, during the time you resided here in Seattle, from about the middle 
of June, 1910, up to May or June, 190&— I mean from 1908 to 1910— what did 
yon do here, Mr. Herbei^er? A. I was on one ship here as first officer, a 
ship sailing from here. 

'^Q. What kind of a ship was it? A. Passenger ship running from here to 
Panama. * 

•*Q, American or German? A. German." 

Herberger further stated that he left Seattle in May or June, 1910, 
and went to Montana, where he worked on a ranch for a time ; that he 
returned to New York in November, 1910, where he drove a taxicab 
until January, 1911, and further: 

"Q. When you left New York in January, 1911, where did you go? A. On 
the Standard Oil steamer Sirlus. 
"Q. You sailed on that vessel in what capacity? A. A sailor. 
"Q. Just an ordinary sailor? A. Yes. 
••Q. To what point? A. To Rotterdam. 
"Q. Arriving there about when? A. Took 14 days. 
"Q. What flag did that vessel fly? A. German flag." 

After one round trip to Rotterdam, Herberger returned to Seattle 
in April or May, 1911. He then went to Alaska and became quarter- 
master on the Yukon, in the service of the Coast and Geodetic Sur- 
vey. He returned to Seattle in October or November, 1911, and then 
became quartermaster on the Burnside for the winter. In the summer 
of 1912, he again went on the Yukon as ship's writer, after which he 
returned to Seattle. About Christmas, 1912, he left Seattle for Hono- 
lulu on the Coast Survey boat Patterson, returning on such vessel to 
Seattle in March or April, 1913. He was then transferred to the steam- 
er Yukon in Alaska, where he remained until the fall of 1913, when he 
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was transferred to the Patterson, upon which he went to the Hawaiian 
Islands, returning to Seattle in May, 1914. He again went to Alaska, 
and came back to Seattle in 1915, on the Patterson. In December, 191 5, 
he was ordered to the Philippines, where he was employed as mate on 
the Pathfinder, in the same service, from February, 1916, to February, 
1917. He then returned to continental United States, arriving in San 
Francisco in March, 1917, was ordered to Washington, D. C, and re- 
turned to Seattle in April, 1917. In July, 1917, he returned to the Yu- 
kon in Alaskan waters, where he remained until December, when he 
resigned and returned to Seattle, where he worked in a shipyard, since 
which time he has been employed upon merchant vessels in the Pacific 
Ocean as chief officer. 

He first made his declaration to become a citizen in 1908, obtaining 
his certificate of naturalization in the spring of 1912. He had never 
been arrested or charged with any crime. He never has married. He 
further testified in response to questions by Mr. Smith : 

That be had read and believed in the principles of the Oonstitntion of the 
United States; believed in its form of government at the time of sucb 
examination and at the time of securing his certificate of naturalization. 

That he had not at any time Indorsed, bnt was always against, the action of 
Gennany in violating the neutrality of Belgium, because his brother and 
two sisters lived in Belgium. 

That he did not indorse the sinking of the liositania, or the sinking of any 
merchant vessel without warning. 

That he had never had any sympathy for the Imperial German govern- 
ment in the war, but sympathized with his relatives who suffered by it; 
that he had gradually, as these things came out, come to realize that Ger- 
many had started and was responsible for the war. 

That he did not believe that America was justified in going into the war at 
first, because certain papers had stated that it was all a Wall Street mach- 
ination, but that, at the time of the examination, he believed America was 
justified. 

That he had always approved of the war measures of this country adopted 
to prosecute the war; had tried to enlist in the Navy, also the Shipping 
Board, and go through the war zone; had purchased $100 worth of war 
savings stamps when they came out and an additional $400 three months 
previous to the examination. 

That he had purchased $940 worth of shares in some company, and so was 
not able to buy any Liberty Bonds. 

That he believed it his duty as a citizen to assist the government in every 
way ; that he had no friends, was a quiet man, kept to himself, and had very 
little to do with other people, but that he had talked with young men favoring 
conscription and asked them to join the army and navy ; that he was quiet by 
nature, and not because of his German origin, or because he did not want to 
help the government. 

That he had supported the Red Cross and contributed to it; that he had 
not criticised the government, nor the Red Gross, but that he was not in favor 
of street parades, because he was opposed to anything of a public nature. 

That in general he always stuck up for the government and was proud to be 
a citizen ; that he always acknowledged that when there was an occasion. 

That he had never defended the Kaiser or the German government in the 
war ; that he was willing to put on the uniform of an American soldier and 
go to Trance to fight Germany; that he had not volunteered in the army, 
but had in the navy. 

That he had a brother in the German army, but would unhesitatingly fight 
for this country; would like to see the war won by the Allies and the auto- 
cratic government of Germany blotted out. 
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That he had no sympathy with what was going on over in Germany in this 
war, except his family ; that he had asked his sister to come over when the 
war broke out ; that he had not been in communication with the other mem- 
bers of liis family. 

That he had never seen Dr. Zittleman, the German consul at Manila, be- 
fore he met him on the trip from Manila ; had never called at his oflSce ; nor 
had he called upon any other German official after the breaking out of the 
war in 1914, up to the time this country got into the war. 

That, while he was In Washington, D. C, he never called at the German 
Embassy; did not know Johannes Bemstoflf, the German Ambassador, nor 
Franz von Papen, the Austrian consul general, nor Capt. Boy-Ed ; that since 
coming to the United States he had had no connection with any German 
official, either in the United States or back in Germany. 

That he had not sent any information back to Germany through any 
channels with reference to this war or what was going on. 

That his sister's letter was written in December, 1916, and in it she com- 
plained bitterly of America furnishing ammunition to France and England, 
and said, "Treacherous America, getting ammunition to France and Eng- 
land ;" that he read this at the mess table to the other officers at King Cove, 
Alaska ; that these officers — ^Mr. Bla and Mr. Stewart, commander and deck 
officer of the Yukon — and himself laughed at the letter. 

That he did not then, nor at the time of the examination, think America 
was treacherous towards Germany for selling ammunition to the Allies ; that 
it was legal business, and she did not violate any neutrality or international 
law iji doing so. 

He offered the following explanations of the various statements con- 
tained in his letter to his sister: 

•This much I can tell you, that this famous liberty stufC here does not 
amount to much." That is on account of liberty — ^in previous letters when 
we were talking about America — that is the liberty you have ; that is, drink- 
ing on Sundays, or playing cards, or taking your sweetheart from one street 
to another, or smoking cigarettes in some states. 

"Over there In Germany we had much more liberty than we have here. 
• • • Militarism is absolute trump here.". Shortly before I left for Alaska, 
men in uniform broke into the headquarters of a political party and wrecked 
tb'a Another time they broke up the printing plant which belongs to another 
political party. And soldiers forced civilians to kneel dovm in the mud and 
kiss the flag. 

'*The soldi-ers can do absolutely what they wish ; they are always right." 
They could break in and break up a printing plant and are not caught, and 
the other case where they broke up political headquarters and did such things. 

•'Hardly a day passes that they do not offend and menace civilization." 
That is exactly same two cases. 

"One can make no remarks about the present President, or about a fonder 
President. The most unbelievable punishments are given." Shortly before I 
saw in the newspapers that men in Tacoma started a fight because one 
called President Washington a dirty name. He was fined $30. Another time 
in New York a man insulted the President and got I don't know how many 
years. That is the cases printed in the newspapers. 

"The most unbelievable punishments are given." That the last statement 
had reference to a case in Chicago where a man got many years of hard 
work for insulting the President ; that he did not approve of that, because 
it was such a hard sentence, enormously hard, but that he thought the man 
should be punished according to law. 

•TLese majeste is nothing compared to the sentences imposed for offenses of 
the President or disrespect of the flag in the United States." Lese majeste is 
usually punished from four to six months and that was a sentence given of 
several years. I think Roosevelt quotes it that the man got ten years. 

'The people are fully crazy in their hurrah patriotism." That he thought 
they were sometimes out of their heads with enthusiasm, emotional ; that he 
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was of a retiring nature, never made any noise and could not understand when 
he saw people screaming and shouting, but that the patriotism they showed 
was not disagreeable to him because of his German origin. 

"It is indeed ridiculous what kind of parades tramp through the city streets 
the whole dear long day; Liberty Bond drives, Red Cross drive, recruitiiig 
drive, and everything with the usual American slam bang. Veritable circus 
parades — the aim sanctifies the means ; the most undignified things are good 
enough, as long as they bring in the money. In such things the original Amer- 
ican spirit manifests itself very effectively. I only fear that the people ^wiU 
wake up sooner or later, and then a horrible revolution will take place. The 
whole West is in a state of excitement. Never in the history of the world 
has a people been driven into war more lightheartedly than thes^ Yankees. 
The dear people are so stupid that the papers, which are influenced, of course, 
by the ammunition manufacturers and are dependent on the capitalists, can 
feed them anything, and the government has been driven into the war, be- 
cause the leaders in Washington mistook the voice of the newspaper editors 
for the voice of the people. Poor America! The enthusiasm for the war 
amounts to zero, and when the first reverses will be known and the wounded 
arrive, it will go below zero." That this letter was written in September, 
1017, when the United States had been at war with Germany since April, 1917, 
to comfort a girl 40 years old, who was very much worried ; that it did not 
voice his sentiments, but was what he had read out of the newspapers ; that 
it was not a proper way to treat an adopted country, but was written to com- 
fort his sister, and was not intended to be read by any one else; that you 
would find people who would say that the country went to war o;i account 
of the newspapers, and not on account of their own feelings, because you find 
it in the papers; that the people put Congress where they are; that Congress 
represents the people and Congress declared war, but that at first it was not 
wholeheartedly supported by the people ; that, as soon as it became law, he 
was supporting it. 

"Can you imagine that our Ernest could commit such cruelties as the 
E?nglish lies spread to the whole world? Do you believe he would run a 
bayonet through small children and eat them up without pepper and salt, like 
the newspapers here preach it to the people every day, and which the unedu- 
cated masses like to read?" That he saw a reference in the papers to the 
Uhlans sticking their lances through small children and carrying them on 
their lances, but that he did not believe that of any man ; that the German 
soldiers bad committed some ofiTenses, but he did not believe they had bayonet- 
ed small children. 

That he had not read any articles by Ambassador Gerard, or Brand Wblt- 
lock ; that he would read them, and would believe any statements made over 
their names; that he would not believe any children in Belgium or France 
had their hands cut off unless it was printed over some gentleman*s name. 

That the witnesses in his naturalization case had known him from 1908 
to the day he took out his paper ; that one of them, Weber, had known hin\ 
20 years before he came to Seattle, while he was in the German navy, but he 
did not know the other one until he came to Seattle. 

That he would ask and bring his sister to the United States In spite of what 
he had written her; that he did not consider his letter as "running down" 
the country; that it was not right to write such a letter, but it was just 
meant for this one girl; that he thought. If he said something insulting, or 
wrote an insulting letter, it would not be InRulting unless there was a third 
person who heard the remark or read the letter. 

That, after reading the letter, the examiner would be justified in conclud- 
ing that he did not entertain a very complimentary opinion of the govern- 
ment and people when he wrote it, but that it was written just to comfort 
this girl. 

Defendant appeared before the court and ^ve oral testimony, and 
one witness testified to his ^ood character and loyalty in general terms. 
The plaintiff relies upon defendant's conduct and statements during 
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the war to establish defendant's want of good faith in the allegations of 
his petition for naturalization and oath of allegiance, 

[1] There is a well-known rule that, a state of facts once shown to 
exist, the same will for a reasonable time be presumed to continue, un- 
less the contrary is shown. There is no more reason for this rule than 
there is for the converse ; that is, that, the existence of a condition be- 
ing shown, in the absence of a showing to the contrary, it will be pre 
sumed to have theretofore existed for a reasonable time. No good 
reason appears why such a rule should not be applied where the state 
of mind of an individual is in question. U. S. v. Darmer (D. C.) 249 
Fed. 989. It appears that the defendant purchased some $500 worth 
of war savings stamps in May or June, 1918, prior to the commence- 
ment of his investigation by agents of the government. 

[2] By itself, defendant's criticism of the "slam bang" methods of 
Americans was not essentially disloyal. There are, no doubt, honest, 
loyal persons of. reserved and phlegmatic temperaments who consider 
persons who find relief for their exuberance in noisy demonstrations 
as hysterical, and who consider an affectation of superheated patriotism 
as the "last refuge of the scoundrel." War had existed between Eng- 
land and Germany for more than 2% years before the United States de- 
clared war on Germany, during which time many natives of Germany 
residing in the United States had worked themselves into quite a 
furore for Germany's success over England. This fact was bound to be 
shown in expressions of such residents for a time after the entry of 
the United States into the war. 

The defendant's bitter thoughts aroused by the stories circulated 
of German soldiers (of whom his brother was one) frequently and 
wantonly killing and mutilating children is easily comprehended, and 
does not necessarily do him dishonor. Too easily believing such evil 
stories of a foe is a weakness. If one comes to believe a foe abnormal 
in one particular, it becomes easier to believe him abnormal in other 
respects. If abnormally cruel, he may be believed abnormally strong. 
Such beliefs are akin to fear. It is not characteristic of either the 
eagle or lion to sit by the fireside and let their teeth chatter over stories 
of sparrows' cruelty.' The brave do not underestimate, nor overesti- 
mate, the foe in any particular, but rather consider him one who "hath 
hands, organs, dimensions, senses, affections, passions, fed with the 
same food, hurt with the same weapons, subject to the same diseases, 
healed by the same means, warmed and cooled by the same winter and 
summer," as themselves. 

It may be that the defendant was in many respects an industrious 
and useful member of society ; but that is not the question to be de- 
termined. It will be noted that there are no expressions in his letter or 
attributed to the defendant prior to the controversy having arisen 
showing any anxiety for the welfare of the United States or a desire 
for its success in the war. Taken at their face value, these expressions 
indicate more interest in the welfare of Germany than that of the Unit- 
ed States, and nothing has appeared in this case to remove or alter 
such showing in any substantial respect. 

272:r.— 19 
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Criticism may be the result of anxiety and fear that the best is not 
being done to accomplish what is desired, or criticism may be evidence 
of a desire to obstruct and discourage, and also of a hidden hope for 
the defeat of the end sought. Defendant's criticism appears to be of 
the latter rather than the former class. The defendant says he set 
himself to comfort his sister in the foregoing letter. I have looked 
in vain for any note of reluctance in this self-imposed task, he had set 
himself, of abusing his adopted country. There is too much zest and 
gusto in the manner in which he goes about it for the court to conclude 
that he had not his heart in it. 

[3] *In order to constitute treason, the accused must, in general, be 
guilty of some act which has for its direct aim the furtherance of the 
hostile designs of the enemy while the state of war exists, which act in- 
dicates a want of loyalty. Charge to Grand Jury, Treason, 30 Fed.- 
Cas. 1036, No. 18,272. 

'*Mere expressions of opinion indicative of sympathy with the public enemy 
• ♦ • are not sufficient under the Constitution and laws to warrant a 
conviction of treason." Fed. Cas. No. 18,272, supra. 

[4] But it is not necessary that a man be shown to be guilty of trea- 
son in order to conclude from his actions and speech tliat he is not loyal 
and has not been loyal ; that he is not attached to the country and its 
principles and devoted to its welfare. 

[6] While the defendant, Herberger, has not been shown to have 
done any overt act to further the hostile designs of Germany, nor coun- 
seled or advised the doing of such acts by others, his letter shows sym- 
pathy for Germany in the war, and that he himself was disloyal to this 
country. The defendant wrote his sister: 

"I only fear that the people will wake up sooner or later, and then a horrible 
revolution will take place. • • ♦ Poor America ! The enthusiasm for the 
war amounts to zero, and when the first reverses will be known and the 
wounded arrive, it will he below zero." 

It is true these statements alone on their face are commiserating in 
their nature ; but, read in connection with the rest of the letter, it is 
clear that defendant's apprehension is not even feigned. They are 
ironical expressions of pretended pity born of genuine contempt. It is 
of a piece with the "Thank you," and "hope to again see you [Wyer] in 
good health," used in his letter to the latter. There is no attempt to 
disguise the fact that such expressions were hostile. 

In another letter to his sister — the date and entire contents of which 
are not shown — he said : 

"If you did not have to reckon with America's friendship, the submarines 
would have long since brought England to her knees through hunger." 
"It is hoped that some day Germany may repay America Uke with like." 

The foregoing are so obviously hostile to the United States that a 
far more plausible explanation than any offered is necessary to remove 
the conviction that the defendant wished the United States to be pun- 
ished and defeated ; that, by writing these things, he sought to encour- 
age the enemies of his country. If the desire to comfort his troubled 
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sister could, under any circumstances, be considered an excuse for such 
a thing, the least he could have done was to have asked his sister to re- 
frain from making known in Germany the plight of the United States, 
which he described. Not making such a request, it is only reasonable 
to conclude that he was willing and intended that she should communi- 
cate the intelligence contained in his letter to her countrymen, which in- 
telligence, if believed, was calculated to encourage the enemies of de- 
fendant's country. 

In view of these expressions, and what is shown of the defendant's 
real feeling, it may be reasonably concluded that the seeds of such feel- 
ing were fertile within him at the time of his naturalization, and the 
burden shifts to defendant to show a revulsion of feeling, if any, after 
his naturalization. The defendant has not sustained this burden. 

[8] Loyalty or allegiance is, necessarily, of slow growth ; therefore, 
somewhat involuntary, not fully subject to the will. Those who lightly, 
for temporary advantages, undertake to change their allegiance, are 
liable to ovCTlook the deep-seated nature of this feeling; but the fact 
that not until afterwards, in times of stress, is it made manifest that 
the desires, suffered to lie dormant, are stronger for their native than 
their adopted country, although this fact may not be fully realized at 
the time of their naturalization, renders it none the less a legal fraud for 
the applicant to fail to disclose his true, although latent, feeling in such 
a matter. 

No question has been raised as to the effect, if any, on defendant's 
eligibility to citizenship of his sailing out of New York on German 
vessels prior to his admission. 

The prayer of the complaint will be granted. 



G. S. JOHNSON CO. ▼. NEVADA PACKARD MINES CO. 

(District Court, D. Nevada. November 20, 1920.) 
No. 2440. 

L Contracts ^=>211— Time is of essence of option. 

In an option" contract, because of its one-sided nature, time is of the 
essence in equity as well as in law, whether expressly so stipulated or 
not, and therefore the failure of the optionee to exercise his right of 
election within the time stipulated in the option or implied by law 
ends his option rights. 

2. Corporations ^=>79 — ^Failure to exercise option to buy mining stoeic witliin 

time given not excused. 

The efifect of the failure of plaintiff promoting company to take and 
iwiy for stock of defendant, a company owning an undeveloped mine, with- 
in the time given by an option contract, held not avoided by the fact that 
the mine did not develop ore bodies as expected or because of general 
financial , depression, both being contingencies to be anticipated. 

3. Corporations ^==>79 — ^Parol agreement as to sale of mining stock by a pro- 

motioo company merged in written contract. 

Where a parol agreement relating to the sale by plaintiff promoting 
company of stock of defendant mining company was followed three days 

^s»Por otber cases see same topic & KBT-NUMBBR in aU Key-Numbered Digests A Indexes 
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later by a writing, signed by defendant and accepted by plaintiff, giving 
plaintiff an option to purchase the same stoclc at times and on terms 
therein stated, such option contract held, under Civ. Code Cal. f 1625, to 
have superseded the previous agreement and to measore the rights of 
the parties. 

4. Contracts <e=»242— Parol modification of written contract eztendins time 

of performance not effective. 

Under Civ. Code Cal. § 1608, providing that "a contract in writing 
may be altered by a contract in writing, or by an executed oral agree- 
ment, and not otherwise," an oral agreement, made after default in 
performance of a written contract by plaintiff, extending the time for 
performance, without other consideration than plaintiff's renewed promise 
to perform, held not a modification of the written contract, binding on the 
other i)arty prior to full execution of tlie agreement by plaintiff, nor, 
under such statute, was the other party by acceptance of part perform- 
ance estopped to insist on the terms of the written contract. 

5. Corporations ^=^79 — ^Acceptance of pajroentB after default not waiver of 

subsequent defaults by promoting company, given options on mining 
company stoclc. 

Where by a written contract plaintiff promoting company was given 
an option to purchase treasury stock of defendant mining company in 
installments, the stock to be issued as paid for, conditioned on its taking 
stated amounts on or ;before stated times at stated prices, acceptance 
of payments and issuance of stock therefor after plaintiff was in default 
as to certain of the installments held not a waiver of subsequent defaults. 

6. Corporations <=>79 — ^Motive in canceling option contract immateiiaL 

The motive which actuated a mines company in declaring canceled 
a contract giving an option to promoting company to purchase its stock, 
for which it had legal grounds, held immaterial, in the absence of fraud 
or other conduct creating an estoppel. 

7. Frauds, statute of ^»144— Invalid oral afrreement to extend option in 

writing not effective as equitable estoppeL 

An oral agreement to extend an option given plaintiff by a written con- 
tract, made after plaintifTs default and invalid in law to change the 
contract, held not to estop the other party from canceling the contract for 
future defaults, where it appeared that plaintiff was not misled, nor in- 
duced thereby to omit compliance with the contract. 

8. Estoppel ^»52— Is a protective, and not an offensive, weapon. 

An estoppel is a matter of defense, and its operation is Limited to 
saving harinless or making whole the person in whose favor it arises, and 
it cannot be made an instrument of gain or profit. 

9. Words and phraaefr— "Waiver/' 

A "waiver" is the intentional abandonment or relinquishment of an 
existing right. It must be manifested in some unequivocal manner ; and 
to operate as such it must in all cases be intentional and voluntary, and 
may be accomplished by agreement or by conduct. 

[Ed. Note.— For other definitions, see Words and Phrases, Etrst and 
Second Series, Waiver.} 

At Law. Action by the G. S. Johnson Company against the Nevada 
Packard Mines Company. On demurrer to complaint. Sustained in 
part. 

Augustus Tilden, of Reno, Nev., for plaintiff. 

Cheney, Downer, Price & Hawkins, of Reno, Nev., for defendant. 

FARRTNGTON, District Judge. Plaintiff brings this action at 
law to recover damages in the sum of $79,010.76 for an alleged breach 

^=:>For other cases see same topic & KEY-NUMBiSR in all Key-Numbered Digests 4k Indexes 
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of a contract. The case comes before the court at this time ou de- 
fendant's demurrer to, and motion to strike certain portions of, the 
complaint. Plaintiff alleges that at San Francisco, March 14, 1914, 
defendant entered into an oral contract with plaintiff, wherein plain- 
tiff agreed to — 

''immediately institute and continuously prosecute to its utmost capacity a 
campaign to stimulate public interest in said shares and thereby procure 
purchasers for 400,000 shares thereof at the following prices net to defendant : 
Ten cents per share for 100,000 shares, 12% cents per share for 100,000 shares, 
15 cents per share for 100,000 shares, and 17% cents per share for 100,000 shares ; 
said sales to be so effected as to enable defendant to realize the following! 
sums at the following times : ^,000 on or before May 10, 1914 ; $5,000 on or 
before June 10. 1914; $6,000 on or before July 10, 1914; $7,000 on or before 
August 10, 1914 ; $8,000 on or before September 10, 1914 ; $9,000 on or before 
October 10, 1914 ; $10,000 on or before November 10, 1914 ; and $6,000 on or 
before December 10, 1914 ; that, notwithstanding the specification of amounts 
and dates as aforesaid, plaintiff would not be strictly bound thereby, but 
would be strictly bound only to keep defendant in sufficient funds to enable 
it to accomplish its said purpose; that in no other respect would time be 
deemed to be of the essence of plalntifTs performance." 

On the same day, March 14, 1914, the defendant company adopt- 
ed a resolution, which, in so far as it is material, reads as follows.: 

"On motion, duly made, seconded, and carried, it was resolved: That the 
Nevada Packard Mines Company sell to the G. S. Johnson Company of San 
Francisco, California, 400,000 shares of treasury stock on the terms, prices 
and conditions as follows: One hundred thousand shares at the rate of 10 
cents per share; one hundred thousand shares at the rate of 12 1^ cents per 
shares ; one hundred thousand shares at the rate of 15 cents per share ; one 
hundred thousand shares at the rate of 17% cents per share. That the said 
stock be paid for by G. S. Johnson Co. as follows : $4,000 on or before May 
10, 1914 ; $5,000 on or before June 10, 1914 ; $6,000 on or before July 10, 1914 ; 
$7,000 on or before- August 10, 1914; $8,000 on or before September 10, 1914; 
$9,000 on or before October 10, 1914 ; $10,000 on or before November 10, 1914 ; 
§6,000 on or before December 10, 1914. Stock to be escrowed with the Mer- 
chants' National Bank of San Francisco, with instructions to deliver as 
requested by the G. S. Johnson Company upon receipt of payments as above 
set out** 

Three days later, in pursuance of the oral agreement and resolu- 
tion, the defendant company executed the following option in writing : 

"For and in consideration of one ($1.00) dollar and other valuable con- 
siderations to the undersigned corporation in hand paid, the receipt of which 
is hereby acknowledged, the undersigned corporation, acting through its 
officers hereunto duly authoriseed, does hereby give and grant to the G. S. 
Johnson Coi|[^ny, a corporation, an option to purchase one hundred thousand 
(100,000) shares of the treasury stock of the Nevada Packard Mines Com- 
pany at ten (10^) cents per share net to the said company, provided the 
same is purchased and paid for as follows, to wit : 40,000 shares on or before 
May 10, 1914; 50,000 shares on or before June 10, 1914; and 10,000 shares on 
or before July 10, 1914. 

"And in the event the said the G. S. Johnson Company purchases all of the 
said one hundred thousand (100,000) shares as hereinbefore provided and 
pays for the same as herein provided, the Nevada Packard Mines Company 
does hereby give and grant to the said G. S. Johnson Company an option to 
purchase an additional one hundred thousand (100,000) shares of the treasury 
stock of said company at and for the sum of twelve and one-half (12^) 
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conts per share, proTided the same is purchased and paid for as follows, to 
wit: 40,000 shares on or before July 10, 1914; 56,000 shares on or before 
August 10, 1914 ; and 4,000 shares on or before September 10, 1914. 

"And in the event the said the G. S. Johnson Company purchases all of the 
said two hundred thousand (200,000) shares as hereinbefore provided and 
pays for the same as herein provided, the Nevada Packard Mines Company 
does hereby give and grant to the said the G. S. Johnson Company an option 
to purchase an additional one hundred thousand (100,000) shares of the 
treasury stock of said company at and for the sum of fifteen (15<) cents per 
share, provided the same is purchased and paid for as follows, to wit : 50,000 
shares on or before September 10, 1914; and 50,000 shares on or before 
October 10, 1914. 

"And in the event the said the G. S. Johnson Company purchases all of 
the said three hundred thousand (300,000) shares as hereinbefore provided, 
and pays for the same as herein provided, the Nevada Packard Mines Com- 
pany does hereby give and grant to the said the G. S. Johnson Company an 
option to purchase an additional one hundred thousand (100,000) shares of 
the treasury stock of said company at and for the sum of seventeen and 
one-half (17%) cents per share, provided the same is purchased and paid for 
as follows, to wit : 8,571 shares on or before October 10, 1914 ; 57,142 shares 
on or before November 10, 1914 ; and 34,287 shares on or before December 10. 
1914. 

"It is agreed that the undersigned shall deliver stock to the said the G. S. 
Johnson 0)mpany in such amounts and at such times within the dates above 
stated as the said the G. S. Johnson Company shall direct, and that the said 
the G. S. Johnson Company shall pay for all stock as and when issued. 

"It is agreed and made a part of this contract that so long as the terms 
of this contract are complied with by the said the G. S. Johnson Company 
that Augustus D. Cox shall be and remain superintendent of the Nevada 
Packard Mines Company, with full power to direct the development of the 
proi)erty, at a salary of one hundred and fifty ($150.00) dollars per month, 
unless mutually agreed by and between the said the G. S. Johnson Com- 
pany and the Nevada Packard Mines Company to the contrary. 

"Should the said the G. S. Johnson Company fail, neglect, or refuse to 
purchase stock as hereinjjefore provided, or to make said payments or any 
thereof as herdn provided, such failure, neglect or refusal shall work a 
forfeiture of this option to purchase, and the same shall be null and void as 
to all amounts of stock mentioned herein unpurchased at th^ time of such 
forfeiture." 

Thus by the terms of the contract plaintiff was granted an option 
to purchase 40,0(X) shares of stock by paying $4,000 therefor on or 
before May 10th. Plaintiff, however, took but 29,890 shares, and 
paid defendant only $2,989 prior to that date. Plaintiff was also per- 
mitted to buy SO,CXX) shares additional, by paying therefor $5,000 on or 
before June 10th. Instead of doing so, only enough stock was taken 
to yield $3,407.50. This sum, and no more, was then paid by plain- 
tiff to defendant. Thereafter, and on or before July 13th, plaintiff 
had taken stock from defendant to the amount of $l,li)l-.40, which 
it paid to defendant, instead of the $6,000 required on or before 
July 10th. July 13th the Nevada Packard Mines Company notified 
plaintiff' that the option of March 17, 1914, was canceled. 

The oral contract of March 14th and the written option of March 
17th provided for the sale of 400,000 shares of treasury stock. The 
oral agreement required plaintiff to endeavor to procure purchasers 
for the stock. The written agreement gave plaintiff no more than 
an option to purchase. Time is of the essence of the written con- 
tract, and it would be of the oral contract also, but for the provi- 
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sion that, notwithstanding the specification of amounts and dates, 
which are the ^me in both contracts, the plaintiff would not be strict- 
ly botmd thereby, but would be strictly bound only to keep defendant 
in sufficient funds to enable it to accomplish its purposes; that in 
no other respect would time be deemed to be of the essence of plain- 
tiff's performance. 

We are bound to assume that the two contracts related to the same 
400,000 shares of stock. There is no allegation to the contrary, and 
it appears that defendant owned, all told, no more than 500,000 shares. 
There is nothing in the complaint which indicates defendant was 
bound to furnish plaintiff 400,000 shares of stock for its customers, 
and also another 400,000 shares under the option. The two agree- 
ments relate to precisely the same shares, fix the same prices, aiid 
specify the same dates prior to which purchases of the same number of 
shares are to be made and paid for. There is nothing in tlie com- 
plaint which lends any countenance to the theory that if plaintiff fail- 
ed to purchase, or lost its right to purchase under the option, it could 
still proceed under the oral agreement, procure purchasers, and compel 
defendant to issue stock. 

The allegation of the complaint is that "defendant in performance 
of its part in said campaign (referring to the oral agreement) caused" 
the above resolution to be adopted by its board of directors. The 
resolution authorized the sale to plaintiff. The stock was to be placed 
in escrow and delivered to plaintiff upon receipt of payments in the 
amounts and prior to the dates set out. Again, it is alleged: 

"That on, to wit, the 17th day of March, 1914, the said parties reduced 
certain pares of said parol agreement to writing, in words and figures fol- 
lowing." 

Thus, according to the complaint, the written agreement covers part 
of the oral agreement, and to that extent it merges and supersedes the 
original agreement. What, then, if anything, remains of the oral 
agreement? At most, nothing but a promise on plaintiff's part, not 
to make, but endeavor to make, a market for the stock. The written 
option provides the only method by which, the only terms witliin which, 
the only prices for which, and the only quantities in which plaintiff 
can compel a delivery of the stock. 

Under the agreement of March 14th, as thus modified and supersed- 
ed by the option of March 17th, time is of the essence of any and all 
obligations which defendant assumed to deliver, issue, or sell any part 
or portion of the 400,000 shares. This is clearly expressed in the 
contract itself. Failure to exercise the option to purchase stock did 
not constitute a forfeiture of a right; it was rather a failure to 
perform a condition precedent to the existence of a right to purchase. 
For instance, in the option given by Mark Walser, he grants plaintiff 
an option on a given number of his shares in case plaintiff first purchas- 
es a definite number of shares of treasury stock from the company, 
and pays for the same within a limited time ; and plaintiff's right to 
purchase each successive block of 100,000 shares of stock from the 
company expressly depends upon its having purchased and paid for 
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the previous block of 100,000 shares within the time fixed in the 
agreement. But, in order to make this absolutely certain, the parties 
inserted in the option the so-called "forfeiture clause," which provides 
that, should plaintiff — 

"fail, neglect, or refuse to purchase stock as hereinbefore provided, or to 
make said payments or any thereof as herein provided, such failure, neglect 
or refusal shall work a forfeiture of this option to purchase, and the same 
shall be null and void as to all amounts of stock mentioned herein unpur- 
chased at the time of sudii forfeiture/' James on Option Contracts, S 920. 

The plaintiff never signed the option. It was not bound therein, 
or by the previous oral agreement, to procure a single purchaser, to 
purchase a single share of stock, or to continue the campaign for 
any definite time. Defendant alone was bound — ^bound to sell plaintiflE 
property of uncertain and fluctuating value, for a limited time, at 
fixed prices, and only for the sums stipulated. 

[ 1 ] The decisions concur in holding that in an option contract, be- 
cause of its one-sided nature, time is of the essence, in equity as well 
as at law, whether expressly so stipulated or not, and that therefore 
the failure of the optionee to exercise his right of election within the 
time stipulated in the option, or implied by law, ends his option rights. 
This rule is especially applicable to mining property. James on Op- 
tion Contracts, §§ 862, 920; Waterman v. Banks, 144 U S. 394, 12 
Sup. Ct. 646, 36 L. Ed. 479; Gaines v. Chew (C. C.) 167 Fed. 630, 
635: 2 Lindley on Mines (2d Ed.) § 859. 

[2] Confessedly plaintiff was in default in that it failed to per- 
form the conditions precedent to its right to a further exercise of the 
option. There is no averment that plaintiff ever paid or offered to pay 
on or before any date mentioned in the option, for shares approximat- 
ing the minimum number then limiting defendant's obligation. Plain- 
tiff seeks to avoid the effect of its default, or rather of its failure to 
perform the prescribed conditions, by alleging unforeseen difficulties, 
modification of the contract, waiver, and estoppel. The unforeseen 
difficulties were : First, the work in the mines failed to develop antici- 
pated new ore bodies of such magnitude and commercial value as to 
assist in the campaign; and, second, after executing the contract a 
period of unforeseen financial apathy set in througi^out the United 
States, and continued throughout the campaign, so that owners of 
capital were unusually reluctant to invest in mining industries. 

Such unforeseen difficulties are to be anticipated by every one 
who engages in opening undeveloped mines, or in selling mining stock ; 
they are the hazards of the business, and do not constitute mistakes, 
either in law or in fact. If plaintiff had desired other protection than 
that afforded by an arrangement under which there was no obligation 
on its part to buy or sell a single share of stock, it should have se- 
cured some provision therefor in the option. As it is, there is no 
allegation of any misrepresentation as to financial conditions, as to 
the existence of ore bodies, as to the probability of making immediate 
and valuable discoveries, or that defendant was in any way responsible 
for plaintiff's failure to purchase stock or to procure buyers therefor. 

Verzan v. McGregor, 23 Cal. 339, cited by plaintiff, is not in point. 
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In that case there was a misrepresentation. by the owner as to the 
length of the tunnel to be dug, and as against the contractor who 
had been deceived by the misrepresentation, a time limit was held void. 
The difficulties experienced by G. S. Johnson Company in sell- 
ing the stock cannot be permitted to enlarge or modify the terms of 
the written option. Columbus R. P. & L. Co. v. Columbus, 249 U. S. 
399, 412, 39 Sup. Ct. 349, 63 L. Ed. 669, 6 A. L. R. 1648, 1658; United 
States V. Gleason, 175 U. S. 588, 602, 20 Sup, Ct. 228, 44 L. Ed. 284; 
Dermott v. Jones, 2 Wall. 1, 17 L. Ed. 762. In Columbus R. P. & L. 
Co. V. Columbus, supra, Mr. Justice Day says: 

*'If a party charge himself with an obligation possible to be performed, he 
must abide by it unless performance is rendered impossible by the act of 
God, the law. or the other party. Unforeseen difficulties will not excuse per- 
formance. Where the parties have made no provision for a dispensation, the 
terms of the contract must prevail. • • • The latest utterance of this 
court upon the subject is found in Day v. United States, 245 U. S. 159, in 
which it was said: 'One who makes a contract never can be absolutely 
certain that ffe wiH be able to perform it when the time comes, and the 
very essence of it is that he takes the risk within the limits of his undertaking. 
The modern cases may have abated somewhat the absoluteness of the older 
ones in determining the scope of the undertaking by the literal meaning of 
the words alone. • • • But when the scope of the undertaking is fixed, 
that is merely another way of saying that the contractor takes the risk of the 
obstacles to tbat extent* •• 

[S] It is stated in the complaint that the agreements — 
•^3^ere wholly made, and at the time of making thereof were intended by the 
parties wholly to be performed, and as far as performed were wholly per- 
formed* in the state of California." 

We must therefore look to the law of that state. Section 1625 of 
the Civil Code provides: 

"The execution of a contract in writing, whether the law requires it to 
be written or not, supersedes all the negotiations or stipulations concerning 
its matter which preceded or accompanied the execution of the instrument." 

Section 1697 of the Civil Code reads thus: 

"A contract not in writing may be altered in any respect by consent of the 
parties, in writing, without a new consideration, and Is eztingnished thereby 
to the extent of the new alteration." 

See James on Option Contracts, § 408 ; 2 Lindley on Mines. 8 859 ; 
Snow V. Nelson (C. C.) 113 Fed. 353, 356. 

We must then conclude that the transactions of March 14th, in 
so far as they were negotiations, were merged in the written option, 
aiid, in so far as they constituted an oral contract covered by stipula- 
tions of the option, they were extinguished, and must give way to the 
latter. 

[4] It is alleged that— 

•♦plaintiff became unwilling and notified defendant that it was unwlUing 
further to i)ersist in said campaign, unless defendant would expressly and 
forever waive the clauses in the nature of conditions and the forfeiture clause 
Xn said writing of March 17, 1914, and would expressly agree to deliver the 
balance of said 400,000 shares at the said stipulated prices on the sole condi- 
tion that plaintiff keep defendant throughout said campaign in sufBdent 
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funds, estimated at between $2,000 and $2,300 per month, to keep said 

development work in progn^ess; that defendant in consequence of said notice, 
and as an inducement to plaintiff to persist in said campaign, and in con- 
sideration of plaintifTs promise to persist in said campaign, and to provide 
defendant throughout said campaign with sufllcient funds, estimated at from 
$2,000 to $2,300 per month, to keep said development work in progress, orally 
agreed to and did thereupon orally waive all of said conditions and said 
forfeiture clause, and orally agreed to deliver the balance of said 400,000 
shares at said stipulated prices." 

The complaint proceeds on the theory that this oral understand- 
ing of June 21st was a modification of the option of March 17th. 
There is no suggestion that the contracts of March 14th and 17th 
were thereby extinguished, and that a new contract was thus substitut- 
ed for them, or either of them. 

Section 1698 of the California Civil Code reads thus: 

"A contract in writing may be altered by a contract In writing, or by an 
executed oral agreement, and not otherwise.*' 

The modifying contract was not in writing; it was still executory 
July 13th, and never had been executed, except as to the limited num- 
ber of shares which were bought and paid for on and before that date. 
There is no averment to the contrary. "It is difficult," as the court 
says in Henehan v. Hart, 127 Cal. 656, 658, 60 Pac. 426, 427, "to 
conceive how an oral agreement extending the time in which a written 
agreement is to be performed can be executed until the time has 
elapsed. * * * jf the period of time mentioned in the oral agree- 
ment has not elapsed, then the agreement has not been executed." 

It is also urged, and with much reason, that the agreement of 
June 21st is invalid because there was no consideration. The prom- 
ise not to abandon the campaign, and to persist therein, was merely 
a promise to do something which plaintiff had already agreed to 
do. In the contract of March 14th plaintiff agreed to prosecute the 
campaign, but for no definite time. In the oral modifying agreement 
of June 21st there was the same agreement to prosecute the cam- 
paign, but again for no definite time. Plaintiff had the same right to 
abandon the second agreement as to abandon the first. That the 
plaintiff would not abandon the campaign was as much a part of 
one contract as of the other. Unquestionably there are some authori- 
ties to the effect that a party to a contract has the right to elect wheth- 
er he will perform it, or abandon it and pay damages, and that his 
giving up this right of election furnishes a consideration for a new 
promise to perform what he was to do under the original contract. 
According to the Circuit Court of Appeals of this Circuit, however, 
this rule is not only contrary to the weight of authority, but wrong in 
principle. Alaska Packers' Ass'n v. Domenico, 117 Fed. 99, 105, 54 
C. C. A. 485, 13 Corpus Juris, 354. 

The modifying agreement of June 21st being still executory July 
13th, and not in writing, was therefore invalid, and effected no modi- 
fication of the option. Beeson v. Wright, 159 Cal. 133, 112 Pac. 1091, 
1092 ; In re McDougald's Estate, 146 Cal. 196, 79 Pac. 875 ; Emerson- 
Brantingham Implement Co. v. Ware (Okl.) 174 Pac. 1066; Kins- 
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man v. Stanhope, 50 Mont. 41, 144 Pac. 1083, L. R. A. 1916C, 443, 
445 : Beaver v. Continental B. & L. Ass'n, IS Cal. App. 190, 116 Pac. 
1105 ; Harloe v. Lambie, 132 Cal. 133, 64 Pac. 88. 

If 'the oral agreement of June 21st was insufficient to extend plain- 
tiflfs time, to eliminate from the option the forfeiture and condition 
precedent clauses, or to substitute for such clauses a promise on 
defendant's part to deliver the balance of said "400,000 shares at said 
stipulated prices on the sole condition that plaintiff keep defendant 
throughout said campaign in sufficient funds, estimated at between 
S2,000 and $2,300 per month, to keep said development work in prog- 
ress," the question next arises whether that result could have been 
produced by the alleged waiver and estoppel. The answer is fur- 
nished by the Code section above quoted : 

"A contract in writing may be altered by a contract in writing, or by an 
executed oral agreement, and not otherwise" 

Thus the only two methods by which a contract in writing may be 
altered are prescribed, and all others, as by waiver or by estoppel, 
are excluded. Piatt v. Butcher, 112 Cal. 634, 44 Pac. 1060; Beeson 
V. Wright, 159 Cal. 133, 112 Pac. 1091; Benson v. Shotwell, 103 
Cal. 163, 37 Pac. 147; Nevennan v. Bank, 14 Okl. 417, 78 Pac. 382; 
13 Corpus Juris, 673-694. 

Clearly, the contract of March 17tli was not changed or modified, 
nor was any new or additional term added thereto, by the alleged 
waiver and estoppel. What effect, then, if any was produced by those 
circumstances ? 

[5] This leads to a consideration of the facts on which plaintiff 
relies in support of its plea of waiver and estoppel. It appears from 
the complaint tliat on May 10th plaintiff had taken less than 75 per 
cent, of the shares required by the option, but defendant accepted this 
as full performance, and importuned plaintiff to persist. June 10th, 
when plaintiff should have taken altogether 90,000 shares, and paid 
$9,000 therefor, it had bought in all but 63,965 shares, and paid but 
$6,396.50 thereof. This performance of June 10th defendant is also 
alleged to have accepted as full performance, and importuned plain- 
tiff to further persist. Between June 21st and July 13th plaintiff dis- 
posed of 11,644 shares, and paid $1,164.40, which defendant received; 
but there is no averment that this was accepted as full performance. 
July 11th Mark Walser addressed a letter to plaintiff, in which the 
hope is expressed that plaintiff will be able to send several thousand 
dollars during July; but, stating that the property is too valuable to 
risk liens and attachments, safety required the company to shut down 
or reduce the force to the minimum, and that the secretary had 
gone to the mines to consult with the superintendent. Throughout 
that period defendant repeatedly "expressed to plaintiff its concern on 
account of the unforeseen disadvantages under which plaintiff was 
laboring in said campaign, and its satisfaction at the results achieved 
by plaintiff, and repeatedly importuned plaintiff to persist in said 
campaign notwithstanding said disadvantages." 

Moved by these importunities and expressions of satisfaction, plain- 
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tiff persisted in said campaign, and expended "great labor and many 
thousands of dollars, and thereby enabled defendant to pursue its 
development work, and assured defendant a market for its stock"; 
that on July 13th defendant wrongfully and without cause, and With- 
out notice to plaintiflf, and while plaintiff was in reliance upon said 
circumstances of acquiescence, waiver, and estoppel, as defendant well 
knew, and was vigorously prosecuting said campaign," notified plaintiflF 
that the option of March 17th was canceled. July 15th plaintiff tender- 
ed defendant $355, and demanded 3,550 shares ; July 22d plaintiff ten- 
dered $370, and demanded 3,700 shares ; July 25th plaintiff tendered 
$276, and demanded 2,760 shares; July 31st plaintiff tendered $2,620. 
and demanded 26,200 shares. The tenders were refused by defend- 
ant on the ground that the contract of March 17th was canceled, 
and that plaintiff had refused to acknowledge that the contract was 
at an end. July 31st plaintiff "elected to regard defendant's said con- 
duct as a breach of said parol agreement and writing." 

Plaintiff also states that defendant accepted the services of Augus- 
tus Cox, a superintendent selected and named by plaintiff, of whose 
salary of $200 per month plaintiff paid $50 and defendant $150 during 
the month of July. Defendant did not pay or offer to repay the $50 
to plaintiff. 

Plaintiff was again in default July 10th, on which date, and not 
later, it was permitted by the terms of the option to take and pay 
for 10,000 shares at 10 cents per share, and 40,000 shares at 12V^ cents 
per share, or a total of 50,000 shares for $6,000, which should have 
been taken and paid for on or before that date in order to preserve 
the option. Instead, plaintiff took but 11,644 shares, and paid $1,- 
164.40, and not before July 10th, but before July 13th. Thereafter, 
and up to and including July 31st, plaintiff tendered $3,621, and de- 
manded 36,210 shares. In all, at that date, July 31st, plaintiff had paid 
for, or offered to pay for, 100,819 shares at 10 cents per share; but 
the express condition of the option was that, in the event plain- 
tiff purchased all of the 100,000 shares and paid for the same at 
the price and at the dates specified, he was granted an option to buy 
100,000 shares additional at 12^^ cents per share, provided the same 
was purchased and paid for as follows : 40,000 shares on or before 
July 10th, 56,000 shares on or before August 10th, and 40,000 shares 
on or before September 10th. 

Regarding tenders, it is provided in section 1490 of the Civil Code of 
California that — 

"Where an obligation fixes a time for Its performance an offer of per- 
formance must be made at that time, within reasonable hours, and not l>efore 
or afterwards." 

Hence the attempts to purchase stock after July 10th, which should 
have been purchased before that date, in and of themselves could sub- 
tract nothing from defendant's right to cancel the option. The prac- 
tical effect of a contrary rule would have been to enable plaintiff to 
speculate indefinitely, with little risk to itself, on the possible rise in 
the value of defendant's treasury stock. Clock v. Howard & Wilson 
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Colony Co., 123 Cal. 1, 55 Pac. 713, 43 L. R. A. 199, 205, 69 Am. 
St. Rep. 17. 

Walser's letter of July 11th expressed a hope that plaintiff would 
do better, but said that the secretary of thie company had gone to the 
mine to confer with the superintendent. Two days later plaintiff was 
notified that defendant's board of directors had decided to cancel the 
option. On the same day, July 13th, by direction of the defendant's 
board of directors, Margrave, secretary, wrote to Ray, advising him 
of the cancellation of the option, and instructing him not to sign any 
certificates for, or accept any mwiey from, plaintiff until further or- 
der of the board of directors, except after written acknowledgment 
by plaintiff that the contract was at an end. On receipt of such ac- 
knowledgment, Ray was authorized to sell plaintiff 30,000 shares 
of treasury stock at 10 cents per share. There was also a letter, dated 
July 13th, from the secretary of the defendant company, returning 
stock certificates sent for transfer, and indicating how transfers should 
be made in future. That letter dealt exclusively with the manner of 
transferring stock. In this correspondence of July 11th and 13th there 
is absolutely nothing which can be construed into a suggestion that 
uefendant intended to waive the default of July 10th. 

[6] It appears from the complaint that before July 10th large bodies 
of valuable ore had been opened in the mines ; that defendant knew 
of these discoveries, and, moved thereby, conceived the design to 
deprive plaintiff of the profits whidh would accrue to it, and to that end 
disregarded the circumstance of waiver and estoppel set out in the 
complaint, and notified plaintiff that the contract of March 17th was 
canceled. 

The superintendent of the properties had been selected by and 
was in plaintiff's pay. In the absence of anything to the contrary, we 
may assume that he was diligent in protecting plaintiff's interest. 
There is no allegation that plaintiff's information in regard to these 
discoveries was not as full and timely as defendant's or to indicate 
that the developments in the mines were misrepresented to, or con- 
cealed from, plaintiff, or that plaintiff was otherwise in a position less 
advantageous than defendant to profit by such developments. On the 
other hand, it is repeatedly alleged that defendant urged plaintiff 
to persist in the campaign for the sale of stock. Self-interest certainly 
should have suggested attention to defendant's urgings. Whether de- 
fendant, in canceling the option, was actuated by good, bad, or trivial 
motives is utterly immaterial. The only question is as to whether it 
had a legal right to cancel the option; such a right, if it existed, could 
not be defeated, enlarged, or diminished by showing that the dis- 
coveries rendered cancellation of the option profitable or unprofitable 
to defendant. 

It is argued that the foregoing matters reveal defendant's motives, 
and that defendant's motives are proper subjects of inquiry when 
the sufficiency of performance is in question. To this the answer is 
that the insufficiency of plaintiff's performance under the option 
is admitted in the complaint. There is no suggestion that any one is 
questioning it; hence defendant's motives in that particular are im- 
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material. How the discoveries could supply defendant with a mo- 
tive to importune plaintiff to persist in the campaign, and take more 
stock at low prices, waive plaintiff's partial performance, or enter 
into the attempted modification of the option, so that plaintiff could 
wait developments before deciding whether to invest more than $2,- 
000 or $2,300 per month, is difficult to conceive. 

If one party to a contract has been actually misled to his prejudice 
by the conduct or representations of the other, the latter is estopped to 
deny that such representations were not true, or that his acts did not 
represent the real intention and purpose of the parties. Thi5 principle 
is frequently applied in cases involving contracts for the sale of land, 
where the price is to be paid in installments, with a provision for 
forfeiture if any installment is not paid on or before the date when 
due. If the vendor tells the vendee, while the latter is able to procure 
money necessary for a payment, that an extension of time will be 
given, and the latter, relying on the assurance, fails to make payment, 
the law will not permit the vendor to enforce a forfeiture on the ground 
that his agx'eement to grant an extension was illegal or without con- 
sideration. In such contracts, as distinguished from the contract here 
under consideration, the payment of each installment is the per- 
formance of a condition subsequent ; the vendee parts with his money, 
and acquires a corresponding interest in the property, which is taken 
away from him if the forfeiture is declared. 

In the present contract, defendant for a consideration of $1 granted 
plaintiff an option to purchase mining stock. There was no obliga- 
tion to buy a single share; but, if, on or before certain dates, plain- 
tiff tendered to defendant the amount of money stipulated, defend- 
ant was bound to issue to plaintiff the equivalent of the money in 
stock at the price fixed in the contract. Defendant was not bound to 
sell plaintiff the second block of 100,000 shares at l2yo cents per share, 
unless plaintiff, on or before July 10th, had taken and paid for 100,000 
shares at 10 cents per share, and unless it had also, on or before that 
date, tendered a sufficient sum to pay for 40,000 shares at 12i^ cents 
per share. Thus the purchase of^ach block was not a condition sub- 
sequent, but a condition precedent to the purchase of more stock. 
The several payments were not installments of a purchase price for 
which plaintiff acquired a corresponding interest in the 400,000 shares, 
but each payment, except in' the fact that if made as required it pre- 
served the option, was a completed sale. Plaintiff received the full 
stipulated value of its money in stock; hence, if it defaulted, it for- 
feited nothing ; it merely failed to acquire the opportunity to buy more. 

/xissuming that, by accepting the insufficient purchases of May 10th 
and June 10th as full performance, plaintiff's defaults on those dates 
were waived, it does not follow that those waivers also constituted a 
waiver of defendant's right to insist that subsequent performances 
should be made in the manner provided in the option, or that plaintiff's 
default of July 10th was thus waived. It is to be noted that the sub- 
sequent conduct of the parties shows that the waivers of May 10th 
and June 10th went only to plaintiff's failure to purchase on time. 
Both parties understood -that plaintiff was still entitled, at least up ta 
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and including the 10th day of July, to buy the residue of the block of 
100,000 shares at 10 cents per share, or, as it is suggested in plain* 
tiff's brief, the waivers gave plaintiff a reasonable time to catch up. 

It has frequently been held, in cases involving contracts in which 
time is of the essence, that the mere waiver of one breach does not op- 
erate as a waiver of subsequent breaches, or of the right to insist 
upon payment of subsequent installments as provided in the contract. 
This is so even in some cases where the breach waived is of a con- 
dition subsequent. In other words, it is held that the waiver exhausts 
itself on the breach actually waived. Thompson v. Insurance Co., 104 
U. S. 252, 26 L. Ed. 765; Walsh v. Howard & Childs, 61 Misc. Rep. 
328, 113 N. Y. Supp. 499; Bohde v. Farley, 49 N. Y. Super. Ct. 42; 
25 Cyc. 870; 39 Cyc. 1349. 

In Thompson v. Insurance Co., supra., cited by plaintiff, the fifth 
premium on a life insurance policy became due January 24th. The 
company accepted a notice for tlie premium, payable nine months after 
date, which provided that the policy would be forfeited if the note 
were not paid at maturity. The note was not paid, and the insured 
died in November. The plaintiff alleged in his replication that the 
insured was ready and willing to pay the promissory note when due, 
but did not do so because the defendant company had failed to send 
out its customary notice^ ; that at the time the note was given it was 
agreed orally that the policy should not be forfeited for nonpayment 
of the note at maturity, but only on the election of the company, and 
that the company made no such election until after the death of 
Thompson ; also that it had been the custom of the company, not only 
in its previous dealings with the deceased, but with others, not to 
insist on punctual payment, but to give 30 days' grace. Thompson's 
death occurred 2 weeks before the expiration of the 30 days' grace. 
It was further alleged that Thompson relied on this leniency and was 
misled thereby. Demurrers to the replication were sustained. In af- 
firming the judgment, the Supreme Court said: 

"An insurance company may waive a forfeiture or may agree not to enforce 
a forfeiture; but a parol agreement, made at the time of issuing a policy, 
contradicting the terms of the policy itself, like any other parol agreement 
inconsistent with a written instrument made contemporary therewith, Is 
void, and cannot be set up to contradict the writing, ♦ • ♦ The last 
replication sets up and declares that it was the usage and custom of the de- 
fendants, practiced by them before and after the making of said note, not 
to demand punctual payment thereof at the day, but to give days of grace, 
to wit, for 30 days thereafter ; and they had repeatedly so done with Thomp- 
son and others, which led Thompson to rely on such leniency in this case. 
This was a mere matter of yoluntary indulgence on the part of the company, 
or, as the plaintiff herself calls it, an act of 'leniency.* It cannot be justly 
construed as a permanent waiver of the clause of forfeiture, or as implying 
any agreement to waive it, or to continue the same Indulgence for the time 
to come. As long as the assured continued in good health, it is not surprising, 
and should notbe drawn to the company's prejudice, that they were willing 
to accept the premium after maturity, and waive the forfeiture which they 
might have insisted upon. This was for the mutual benefit of themselves 
and the assured, at the time, and in each Instance in which it happened 
it had respect only to that particular instance, without involving any waiver 
of the terms of tae contract in reference to their future conduct. The assur- 
ed had no right, without some agreement to that effect, to rest on such volun- 
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tary indulgence shown on one occasion, or on a number of occaedons, as a 
ground for claiming it on all occasions. If it were otlierwise, an insurance 
company could never waive a forfeiture on occasion of a particular lapse 
without endangering its right to enforce it on occasion of a subsequent lapse.** 

There are also numerous decisions in which it is held that, where 
a vendor waives the failure of* the vendee to pay an installment of the 
purchase price, it operates as a temporary suspension of the right 
to declare a forfeiture for subsequent breaches, until the vendor gives 
notice to the purchaser that he must thereafter comply with the con- 
tract. 

These authorities, however, are distinguishable from the present 
case in this: That in each of them the breach was of a condition 
subsequent; the purchaser had an interest in the property contracted 
for, proportionate to the amount of his previous ^payments : tlie con- 
tract Was entire, and a forfeiture would operate to deprive him of his 
interest in the property. In substantially all such cases, where waiv- 
er was held to operate as a temporary suspension of the right of for- 
feiture, unequivocal acts and demeanor of the vendor had afforded 
reasonable and proper inducement for the purchaser, relying thereon, 
to delay subsequent payments. Gray v. Pelton, 67 Or. 239, 135 Pac. 
755, 757; Boone v. Templeman, 158 Cal. 290, 110 Pac. 947, 139 Am. 
St. Rep. 126; Bishop v. Barndt (Cal. App.).184 Pac. 901; 39 Cyc. 
1385. 

In the present case the performances alleged to have been waived 
were all of conditions precedent. On each occasion prior to July 10th, 
plaintiff received all it had paid for. The property involved was cor- 
porate stock, not real estate. Time was of the essence of the option. 
No conduct, representation, or waiver of delayed performance could 
operate as a waiver of the option, or excuse subsequent laches on the 
part of the purchaser, unless it amounted to an equitable estoppel, that 
is, to a waiver by which the purchaser was misled to his injury. 
James on Option Contracts, §§ 862, 868, and section 413, note ; Gard- 
ner V. Clark, 21 N. Y. 399; Rice v. Fidelity & Deposit Co., 103 Fed. 
427, 435, 43 C. C. A. 270; Wilkinson v. Blount Mfg. Co., 169 Mass. 
375, 47 N. E. 1020; McNulty v. New Richmond Land Co. (Cal. App.) 
187 Pac. 97, 98; Helper v. MacKinnon Mfg. Co., 138 Mich. 593, 101 
N. W. 804; Barnes v. Denslow, 9 N. Y. Supp. 53; ^ Braitsch v. Kiel 
& Arthe Co. (Sup.) 114 N. Y. Supp. 872; Bohde v. Farley, 49 N. Y. 
Super. Ct. 42; Walsh v. Howard & Childs, 61 Misc. Rep. 328, 113 
N. Y. Supp. 499, 502. 

In Gardner v. Clark, supra, Clark entered into an agreement to sell 
and deliver 1,000 bushels of barley at 45 cents per bushel, to be paid 
for as delivered. Clark delivered several loads without receiying pay- 
ment, and then disposed of the residue elsewhere. Gardner brought 
an action for damages for nonperformance of the contract. He urged 
that the delivery of several loads without requiring payment was in 
law a waiver of the condition of payment for each load as delivered. 

^ Reported in full in the New York Supplement ; reported as a memorandum 
decision without opinion in 56 Hun, 640. 
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The court instructed the jury that if the defendant after the waiver, 
intended thereafter to require payment for each load as delivered^ 
and thus change the practice which he had begun, he should have 
given Gardner reasonable notice. The Court of Appeals said: 

**It is impossible, I think, to sustain the position here taken by the judge. 
T^pon what principle the omission by the defendant to insist upon his right 
to payment as to some of the loads of barley delivered can operate as a waiver 
of his right as to the residue, I am unable to perceive. There would, per- 
haps, be a legal difficulty in the way of its having this effect, even if so intend- 
ed. A waiver, like a gift, can only operate in preesenti. When intended to 
operate in futuro, it is at most only an agreement to waive, which, it would 
seem, must, like all other agreements, have a consideration. • • • The 
contract bound Gardner to have the money ready, at all times, at the place 
of delivery, to pay for each load as it should arrive; and although he might 
have some reason to suppose, from the delivery of , several loads without re- 
quiring payment, that the defendant did not intend to insist upon payment 
in band for the subsequent loads, yet this mere supposition could not release 
hina from the positive obligation of his contract." 

In Walsh v. Howard & Childs, supra, the court says : 

*'Even assuming that the contract provision was waived In the three pre- 
vious transactions shown by plaintiffs, the waiver in each case would apply 
to the particular case only, since each related to an Independent transaction. 
The defendant was at liberty to Insist on strict compliance with the contract 
as to any future transaction of a similar nature." 

In Rice v. Fidelity & Deposit Co., supra.. Judge Sanborn, speaking 
for the Circuit Court of Appeals for the Eighth Circuit, says : 

"A waiver is either the result of an Intentional relinquishment of a 
known right, or an estoppel from enforcing it. To constitute a waiver, there 
must be an intention to relinquish the right, or there must be words or 
acts calculated to induce the other contracting party to believe, and which 
deceive him into the belief, that the holder of the right has abandoned it ; .and 
the party deceived must have acted on his belief, so that an assertion of the 
right will inflict upon him a loss he would not have sustained if its holder 
had not appeared to relinquish it." 

[7] As the oral agreement of June 21st was insufficient to modify 
the option, add new terms thereto, or extend plaintiff's time, we are led 
next to ask : Can it be admitted as evidence of a waiver, not merely 
of plaintiffs previous defaults, but of the right on defendant's part 
thereafter to insist on strict performance as to subsequent purchases 
of stock? This question, under the authorities, must be answered in 
the affirmative, provided plaintiff, acting in reliance on the oral agree- 
ment, was misled to its detriment. 

[8] Inasmuch as waiver does not necessarily imply that the party 
claiming it has been misled to his prejudice, or that the party against 
whom it is claimed has received a consideration therefor, it may be 
suggested that, even though there was no consideration for the attempt- 
ed oral agreement of June 21st, and that that transaction was follow- 
ed by no change of possession or detriment to plaintiff, still it may be 
effective as a waiver. A waiver is the intentional abandonment or 
relinquishment of an existing right; it must be manifested in some 
unequivocal manner ; and, to operate as such, it must in all cases be 
intentional and voluntary. 40 Cyc. 259, 261. It is accomplished by 
272 F.— 20 
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agreement or by conduct. 40 Cyc. 262. If by conduct, it is either a 
deliberate abandonment, or it is by "words or acts," as Judge Sanborn 
says in Rice v. Maryland Fidelity Co., supra, "calculated to induce the 
other contracting party to believe, and which deceive him into the 
belief, that the holder of the right has abandoned it; and the party 
deceived must have acted on his belief, so that the assertion of the 
right will inflict on him a loss he would not have sustained if its hold- 
er had not appeared to relinquish it." In short, the binding eflfect of 
such a waiver is the fact that the complaining party, in reliance upon 
words and acts, is misled to his detriment. 

Waiver by abandonment is not alleged. The attempted oral agree- 
ment of June 21st in substance was that defendant should waive all 
forfeiture clauses and all conditions requiring purchase of any definite 
number of shares at tHe times specified, and agree to deliver the bal- 
ance of said 400,000 shares at the stipulated prices, on the sole con.- 
dition that plaintiff keep defendant throughout said campaign in suffi- 
cient funds, estimated at between $2,000 and $2,300 per month, to 
keep the development work in progress. There is no averment that 
the conditional clauses were absolutely and unconditionally waived. 
As an abandonment this waiver was singularly hedged about and de- 
pendent on conditions; it was neither waiver nor abandonment; it 
was nothing more nor less than a contract. Calling it a waiver 
could not possibly change its nature, or enable plaintiff to nullify the 
California statute, which precludes alteration of a written contract, 
except by agreement in writing, or an executed oral contract. Ac- 
ceptances of plaintiff's purchases in May and June as full performance, 
in so far as they could be considered waiver of future performances, 
were no more than oral promises. 

"The doctrine of estoppel by representation Is ordinarily applicable only to 
representations as to facts either past or present, and not to promises con- 
cerning the future which, If binding at all, must be binding as contracts. 
The only case in which a representation as to the future can be held to 
operate as an estoppel Is where it relates to an Intended abandonment of an 
existing right, and is made to influence others, and by which they have 
been induced to act." 16 Cyc. 752. 

In Smiley v. Barker, 83 Fed. 684, 28 C. C. A. 9, it is held that strict 
performance of a written contract may be waived by oral words, even 
though such words may be inadmissible in evidence for the purpose of 
showing a new contract, or modifying a previous one, provided such 
words have induced the other party to omit such performance. 

In 29 Ency. of Law, p. 1102, it is said that the only ground upon 
which a party will be bound by a waiver contained in an ineffective 
contract — 

"Is that the other party has so governed his conduct by virtue of and rely- 
ing upon the attempted waiver or alteration that it would be aiding a fraud 
to permit him to deny Its validity." 11 Am. & Eng. Ency. L. 425; Insurance 
Co. V. Mowry, 96 U. S. 544, 24 L. Ed. G74 ; Elliot v. Whitmore, 23 Utah, 342. 
(35 Pac. 70, 90 Am. St. Rep. 700, 704. 

It is essential to the existence of an equitable estoppel that the rep- 
resentation, whether consisting of words,, acts, or omissions, was 
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believed by the party claiming the bendit of the estoppel ; that he 
actually relied on it, and, while thus believing and relying, he was 
thereby induced to do or refrain from doing something which he 
otherwise would have done, in such a manner and to such an ex- 
tent as to change his position for the worse. He must have been 
I caused thereby to place himself in such a position that he would 
I suffer a loss in consequence of his own act or omission so induced, if 
j the other party were allowed to deny the truth of this representation, 
! or repudiate the effects of his conduct. There must have been actual 
reliance on the representation causing the injured person to be actually 
misled. 2 Pomeroy*s t:,q. Jurisp. §§ 805, 812; Bigelow on Estoppel 
(6th Ed.) 694; 11 Am. & Eng. Ency. L. 436; 10 R. C. L. 697; Stein 
V. Leeman, 161 Cal. 502, 119 Pac. 663; Jewett v. Miller, 10 N. Y. 
402, 65 Am. Dec. 752; Wythe v. Salem, Fed. Cas. No. 18,121. 

It is plainly alleged in the complaint that until plaintiff received no- 
tice of the cancellation of the option on July 13, 1914, it was so lulled 
by defendant's divers acts, omissions, and declarations into a sense 
of security that it relied thereon, and in consequence refrained from 
abandoning the campaign, "and in that behalf reasonably expended 
upwards of $10,000 in the necessary expenses of said campaign, be- 
sides great skill and labor, and would otherwise, as defendant well 
knew, have abandoned said campaign and saved said skill and labor."^ 
It is argued that plaintiff's change of position resulted from con- 
tinuing in, rather than abandoning, the campaign and from its expendi- 
tures therein, and that this was the detriment into which it was misled 
in reliance upon defendant's acts, omissions, and representations. De- 
fendant's representations, plaintiff's expenditures in reliance thereon, 
and the loss of that which was so expended if the representations 
were not made good, are attempted to be shown in the complaint. 
Plaintiff does not stop here, but on this as a basis proceeds to urge that 
it is entitled as damages to the profits which it would or could have 
made, had it been permitted to buy the residue of the 400,000 shares 
of treasury stock. Conceding for the sake of argument, that, as 
against an action to recover for the expenditure? as damages, de- 
fendant is estopped by its acts, omissions, and representations, is it, 
under the allegations of the complaint, likewise estopped as against 
a demand for such profits ? Conceding, again, that the expenditures 
and vigorous prosecution of the campaign were induced by defendant's 
acts, omissions, and representations, does it appear that plaintiff's 
failure, on or before July 10th, to purchase shares of stock in the 
manner and to the number provided in the option, was also induced or 
caused by the same acts, omissions, or representations occurririg prior 
♦o that date? Was plaintiff lulled into such a sense of security by 
•fendant that it refrained from purchasing and paying for the full 
00,000 shares at 10 cents per share, and from purchasing an addi- 
ional 40,000 shares at 12% cents per share on or before July 10th ? 
t is impossible to answer these questions in the affirmative, because tlie 
omplaint declares that defendant encouraged and importuned plain- 
ff to persist in the campaign; in effect, to comply with the option 
nd to take as much stock as possible ; furthermore, it is alleged that 
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plaintiff vigorously prosecuted said campaign — that it prosecuted the 
campaign to its utmost capacity. 

It is alleged that, after the defaults of May 10th and June 10th, 
the unfavorable conditions had become so bad that plaintiff refused 
to proceed further with the campaign unless defendant agreed to 
waive and eliminate the forfeiture and condition precedent clauses. 
This does not indicate any substantial reliance on the alleged fact that 
defendant accepted as full perfonnance the purchases of May 10th 
and June 10th; on the contrary, it shows lack of reliance, and that 
plaintiff did not believe a waiver had been made, operative as to its 
future purchases. It is alleged that on two occasions defendant ac- 
cepted a partial performance as full performance, but it is nowhere 
alleged that defendant accepted plaintiff's deficient purchase of July 
13th as full performance. The option granted plaintiff the right to 
purchase 40,()00 shares at 12yo cents per share, provided the shares 
were taken and paid for on or before July 10th ; but plaintiff never 
offered to take a share of stock at that price. Furthermore, there is 
nowhere in the complaint any showing that plaintiff had or could ob- 
tain the money, or that it had or could have procured buyers to pur- 
chase shares according to the terms of the option. ^ 

I am not overlooking the allegation in paragraph 15 of the complaint 
that up to the 13th day of July plaintiff performed all the terms and 
conditions of said parol agreement, and of said writing on its part 
to be kept and performed, for elsewhere the complaint shows clearly 
that plaintiff failed on July 10th to take and pay for the stock required 
by the option. There is no showing in the complaint that this expendi- 
ture of $10,000 of labor and skill in any wise induced or caused plain- 
tiff to refrain from buying stock. The same may be said as to the 
fact that plaintiff paid Mr. Cox, superintendent of defendant's mines, 
$50 for his services in July, and of the correspondence of July 11th and 
13th, which is set out in the complaint. It does not appear whether 
plaintiff paid the $50 to Cox before or after it failed, on the 10th 
day of July, to purchase and pay for the requisite number of shares. 
Again, there is no allegation showing when the $10,000 was expended, 
except the statement that it was so expended because of plaintiff's 
faith in defendant's intention "fully to perform the terms of said 
parol agreement and writing." The parol agreement was made about 
Jfune 21st, and the option was canceled 22 days later. The parol 
agreement does not bear witness to any strong reliance by plaintiff 
on defendant's previous waivers, and certainly no expenditure prior 
to May 10th could have been induced by any reliance on occurrences 
subsequent to that date. The great difficulty with the theory on which 
plaintiff claims profits by estoppel is the lack of allegations showing 
that its failure to purchase stock was due to its reliance on anything 
said or done by defendant prior to July 13th, when the option was 
canceled, rather than to its own financial inability. 

Plaintiff's prayer is for $79,010.76 damages, the estimated profits 
which it would have made, had it purchased the residue of the 400,- 
000 shares on the terms mentioned in the option. There is also a 
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prayer for general relief, perhaps intended to cover expenditures on 
the campaign. 

Recovery for breach of the agreement of June 21st is impossible. 
because that agreement was invalid. Inasmuch as plaintiff never 
fully performed conditions precedent required in the option, particu- 
larly^ the one to be performed July 10, 1914, there can be no recovery 
of profits which plaintiff might have made on the option, unless plain- 
tiff is aided by the alleged estoppel. The effect of such an estoppel, 
the measure of its protection to the party invoking it, is limited to the 
act done or omitted by him in reliance on the act, omission, or repre- 
sentation of the party to be estopped. It cannot extend to acts 
done or omitted by him not induced by such reliance. Moreover, 
such an estoppel cannot be made an instrument of gain or profit; 
the party invoking its aid can recover no more, under its application, 
from his opponent as damages, than an amount which is a fair and 
even compensation for the injury resulting directly and proximately 
from his own act or omission, performed in actual reliance upon the 
representation, whether of words, conduct, or silence, on which the 
estoppel is claimed. 

[8] I take it that this is merely an application, to cases arising un- 
der the doctrine of estoppel, of the rule that a plaintiff can recover by 
way of damages an even equivalent, and no more than an even equiva- 
lent, for the injury he has suffered as the direct and proximate result 
of defendant's negligence. No principle is clearer than that an es- 
toppel is a matter of defense ; it was never intended to work 21 posi- 
tive gain to the party setting it up. Townsend Savings Bank v. Todd, 
47 Conn. 190, 219; Green v. Stevenson (Tenn. Ch.) 54 S. W. 1011, 
1014; 10 R. C. L., p. 698. 

At section 813, vol. 2, of Pomeroy*s Equity Jurisp., it is said: 

'The meflsnre of the operation of an estoppel Is the extent of the repre- 
sentatioii made by one party and acted on by the other. The estoppel Is com- 
mensarate with the thing represented, and operates to put the party entitled 
to its benefit in the same position as If the thing represented were true.'* 

At page 725 of 16 Cyc, it is said : 

'The estoppel is a protective, and not an offensive, weapon, and its opera- 
tion should be limited to saving harmless or making whole the person In whose 
f&vor it arises, and should not be made an instrument of gain o^ profit" 

Again, on page 783 of the same volume of Cyc, it is said : 

**As a general rule the estoppel is commensurate with the thing represented 
and operates to put the party entitled to its benefit in the same position as 
11 the thing represented were true, and can neither be extended beyond nor cut 
telow the natural and reasonaJble import of the representation. It in no case 
**tends beyond the act done or omitted in reliance on the conduct or repre- 

itation of the party sought to be estopped." 

On page 1082 of 39 Cyc, the following language is found : 

*^ut In no event will the purchase of a usurious security at a discount be 
Dtected by the equitable principle of estoppel to a greater extent than to 
re him ag^n what he has paid for the security with lawful interest thereon, 
would l>e inequitable to allow him to exact the face value/* 
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To the same effect see Baker v. Wood, 157 U. S. 212, 15 Sup. Ct. 
577, 39 L. Ed. 677; Johnson v. Upper, 38 Wash. 693, 80 Pac. 801 : 
Townsend Savings Bank v. Todd, 47 Conn. 190; Bolitho v. East, 45 
Utah, 181, 143 Pac. 584; Phillipsburgh Bank v. Fulmer, 31 N. J. Law, 
52, 86 Am. Dec. 193; In re Hill's Estate, 79 N. J. Eq. 521, 82 Atl. 
338, 350; Wormser v. Rubinstein, 89 Misc. Rep. 388, 151 N. Y. 
Supp. 911 ; Campbell v. Nichols, 33 N. J. Law, 81, 86; Payne v. Bum- 
ham et al., 62 N. Y. 69; Kemper v. Industrial Ace. Com., 177 Cal. 
618, 171 Pac. 426. 

In Kemper v. Industrial Ace. Commission, supra, the employer 
and insurer agreed to waive the statute of limitations as to an injured 
servant's claim, provided the claim were filed with the Insurance 
Commission of California within a reasonable time. This agreement 
was made September 21, 1916. The claim should have been filed 
under the law within six months after September 29, 1915. The court 
held that the parties could make such an agreement, and that it might 
operate as an estoppel to the plea of the statute of limitations; but 
as Kemper on October 16th, less than one month after the agree- 
ment had been made, arranged for the preparation and filing of his 
claim, he no longer relied on the a^eement to forego the statute, for 
he obviously intended to wait no longer. Through the neglect of the 
person charged with the preparation of the claim, it was not filed 
until March 5, 1917. The court then refused to enforce the estoppel 
because : 

"Estoppel *In no case extends beyond the act done or omitted In reliance 
on the conduct or representation of the party sought to be estopped.' • • • 
The person asserting an estoppel must be Induced to act or refrain from 
acting by his opponent's conduct." 

Payne v. Burnham et al., supra, was a foreclosure suit brought by 
Payne as assignee of the original mortgagee. The mortgage purported 
to secure an indebtedness of $2,000; Payne bought it for $1,753. 
After he had paid $500 of this amount, the mortgagors made an 
affidavit, which Payne read, stating that the consideration for the 
mortgage was the full amount stated therein. Relying on this affidavit, 
Payne paid the balance, $1,255. The mortgage was void under the 
usury law. The court held that the mortgagors were estopped to 
deny the truth of the affidavit only to the extent that Payne had acted 
in reliance thereon, and therefore plaintiff was entitled to recover 
only $1,255; and inasmuch as he was not relying on the affidavit 
when he paid the $500, because the affidavit was not then in existence, 
as to that payment the mortgagors were not estopped to deny the 
truth of the affidavit, and show the mortgage was void. 

In Baker v. Wood, supra, it appears that Baker had recovered a 
judgment against Lake county, Colo., for the sum of $16,054.27. 
This judgment he sold and assigned to an attorney named Hulburd. 
On its face the assignment purported to be an absolute transfer of 
Baker's entire interest in the judgment. In truth, however, the as- 
signment was only made to Hulburd to facilitate collection. Hulburd 
caused the assignment to be recorded in the court where the judgment 
had been rendered, and subsequently sold it to Seely and Wood for 
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$2,500. As soon as Baker was made aware of this fact, he notified 
Seely and Wood, and also the county of Lake, that he was still the 
owner of the judgment. Seely and Wood resisted his claim, where- 
upon Baker brought suit in the Circuit Court of the United States for 
the District of Colorado. At the hearing his bill was dismissed on 
the ground that having clothed Hulburd with apparent ownership 
of the judgment, he was estopped from asserting any interest therein 
as against Seely and Wood, who occupied the position of bona fide 
purchasers for value without notice. The Supreme Court of the 
United States, however, reversed the judgment in these words : 

"Granting, then, that Hulburd was dotbed with apparent ownership, yet 
that was qualified by the representation, and the measure of the operation of 
the estoppel was limited accordingly. The doctrine invoked is purely equit- 
able and ought not to be extended, under circumstances like these, beyond 
permitting the person misled to recover indemnification. • • ♦ The ex- 
tent of the loss which Seely and Wood would sustain, if truth of the 
representation were denied, would he the money they had paid, and to that 
it appears to us their interest in the judgment must be confined/' . 

I am therefore constrained to conclude, and it is so ordered, that 
plaintiflf has failed to state a cause of action entitling it to recover 
any part or portion of the $79,010.76 claimed as damages for loss 
of profits. To that extent defendant's demurrer is sustained ; other- 
wise, it is overruled. Matters contained in the complaint will be 
stricken as follows: 

All of paragraph 5 ; all of paragraph 6 ; all that portion of para- 
graph 7 beginning with the words ''that system," line 19, page 3, and 
including the remainder of the paragraph; and all of paragraph 14. 

Plaintiff may have 20 days within which to take such, steps as it may 
be advised.. 



UNITED STATES v. WESTERN UNION TELEGRAPH CO. 

(District Court, S. D. New York. February 25, 1921.) 

t 
dnstttutional law <&=»76 — ^Authority over cable landiiigs legislative and not 
executive. 

The President is without constitutional ijower, in the absence of authori- 
ty iTi|Q the legislative department, to prohibit the landing of a submarine 
cable from a foreign country on the coast of the United States or other- 
wise making connection with its internal telegraph system, and, conceding 
that Congress by long acquiescence has impliedly given authority to the 
Executive to prevent the landing of a cable by a foreign corporation, 
such authority does not extend to the case of a domestic company hav- 
ing a federal franchise under Post Roads Act July 24, 1866 (Comp. St. §§ 
10072-10077), and which has for many years operated internal tele- 
graph lines and the cables between Florida and Cuba constructed by ex- 
press provisions of Act May 5, 1806, and over which Congress has at 
various times exercised its authority, directly and through the Interstate 
Conunerce Commission, in regulating its rates over both its internal lines 
and its cable connections. 

=»Foi other cases see same topic ft KBT-NUMBBR in aU Key-Numbered Digests ft Indexes 
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In Equity. Suit by the United States against the Western Union 
Telegraph Company. On motion for preliminary injunction. Mo- 
tion denied, and restraining order vacated. 

Order affirmed 272 Fed. 893. 

This is a suit in equity brought by the United States against the Western 
Union Telegraph Company to prevent it from making an alleged unauthorized 
cable connection between the shores of the United States and a foreign coun- 
try. In July, 1919, the Western Telegraph Company, a British corporation, 
made a contract with the Western Union Telegraph Company whereby the 
former agreed to lay a submarine cable from Para, in Brazil, or such other 
point on its existing east coast system as' it might select, to Barbados. The 
Western Union likewise agreed to lay and maintain a submarine cable from 
Miami, Fla., or some adjacent point, to Barbados. The parties to the agree- 
ment likewise contracted to equip a joint station to be maintained at Barbaaos 
by the Western Union Telegraph Company and respectively to transmit mes- 
sages over the resulting "through line" to such parts of South America and 
Europe as might be practicable. The agreement fixes through rates from 
Brazil, Argentina, Paraguay, Uruguay, Chile, Bolivia, and Peru to New Yorjc 

In order to carry out this agreement, the British company constructed its 
line of cable from Brazil to Barbados, and the Western Union caused tne 
cable ship Colonia to proceed to Miami, Fla., for the purpose of laying a cable 
from that point to Barbados, to connect with the British line. The Colonia 
was stopped off Miami by United States destroyers and warned not to lay her 
cable within three miles of Miami Beach. She thereupon proceeded to lay the 
cable from a point just outside the three-mile limit off Miami Beach, south- 
ward to Barbados. The end of this cable still lies in the sea three miles off 
Miami Beach, and the Naval Forces of the United States are standing by to 
prevent the connection of that cable with the shore. The Western Union hav- 
ing failed to land this cable, planned to splice into it a branch cable to connect 
at Cojimar, Cuba, with three cables which had been theretofore, and are now, 
being maintained and operated by the Western Union from Cojimar, Cuba, to 
Key West, Fla., for the purpose, as the United States contends, of thereby 
making a cable connection between Brazil and the shores of the United States* 

Two of the three cables operated by the Western Union from Key West to 
Cojimar were laid in 1886 and 1899, respectively, to replace cables theretofore 
laid. These cables, and the ones that they replaced, were laid, maintained, and 
operated without any presidential permit. The third cable was laid in the 
year 1917 under a presidential permit, which contained the following provi- 
sion: "(5) That the consent hereby granted shall be subject to any future 
action of the President or of Congress, affirming, revoking, or modifying, 
wholly or in part, the said conditions and terms upon which the consent is giv- 
en, and subject also to any conventions between the United States and Cuba 
applicable to said cable lUie." 

The original cables, of which the first tWo were replacements, between Key 
West and Cojimar, Cuba, were laid by the predecessor in interest of the de- 
fendant pursuant to a Special Act of Congress, approved May 5, 1866 (14 Stat 
44), authorizing the laying of such cables between Florida and Cuba. The 
third cable between Key West and Cojimar, laid in 1917, is alleged by the 
defendant to have been authorized under the General Act of Congress of July 
24, 1866 (Comp. St. §§ 10072-10077), with the approval also of the War De- 
partment under the Act of March 3, 1899 (the River and Harbor Act [80 Stat 
1121]). 

The cable attempted to be laid between Barbados and Miami Beach Is like- 
wise said by the defendant to be authorized by the Act of Congress of July 
24, 1866. The formal authorization of the Secretary of War has been signed, 
but is withheld because the Executive has refused his approval of the pro- 
posed connection involved. 

The interference by the government with the laying of the last-mentioned 
cable and with the splicing Into it of a branch cable to connect at Cojimar, 
Cuba, with me present three cables that are landed at Key West, is justified 
upon the ground that the President disapproves of a connection between the 
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lines of the defendant and those of the Western telegraph Company, because 
that British company, by grant of the Brazilian government, has exclusive 
rights in the ports of Brazil at which It has established offices. 

The President has issued to the Western Union a modified permit covering 
the three Key West cables and containing a condition that the cables should 
not be used as a link in a line connecting the shores of the United States with 
a line enjoying an exclusive foreign monopoly. The Western Union has re- 
fused to accept tais modified permit. 

The Western Union heretofore brought a suit in the Supreme Court of the 
District of Columbia against the Secretary of State, the Secretary of War, 
and the Secretary of the Navy to enjoin them from interfering with its acts, 
ana moved therein for an injunction pendente lite, which motion Judge Staf- 
ford has taken under advisement 

As the United States was not a party to the suit brought In the District of 
<:;olumbla, it could obtain no afflrmaave relief therein. This suit was accord- 
ingly brought. 

Francis G. Caffey, U. S. Atty., of New York City (Earl B. Barnes, 
of New York City, of counsel), for the United States. 

Rush Taggart, of New York City (Joseph P. Cotton and Francis 
R. Stark, both of New York City, of counsel), for defendant. 

AUGUSTUS N. HAND, District Judge (after stating the facts as 
above). Two questions of law arise: (1) Whether in the absence 
of congressional legislation the President has the power to prevent 
•unauthorized cable landings on the shores of the United States or 
the operation of cable lines connecting with foreign countries in a 
way contrary to executive policy. (2) Whether there is any con- 
gressional legislation under which the defendant may validly operate. 
If there is, all parties concede that no executive permission is neces- 
sary. /T^ 

The right of the United States to secure a judicillMecision as to 
the legality of the steps proposed by the Executive, and, if they be 
lawful, to secure injunctive relief against the defendant, is not ques- 
tioned by any of the parties to this suit, and seems to be warranted by 
the decision of the Supreme Court in the case of In re Debs, 158 
U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092. 

If the President has the original power sought to be exercised, 
It must be found expressly, or by implication, in the Constitution. It 
is not sufficient to say that he must have it because the United States 
is a sovereign nation and must be deemed to have all customary na- 
tional powers. Knox v. Lee, 12 Wall. 457, 20 L. Ed. 287. However 
true this may be, it does not follow thit the Executive has the neces- 
sary authority. Certainly many, if not most, executive powers flow 
from legislative enactments. There is no doubt that Congress, by vir- 
tue of its authority to regulate foreign commerce, could regulate the 
laying and operation of cables, and has often done this. I cannot 
regard a failure by Congress to exercise its undoubted powers as 
proof that some other branch of the government has the right to 
do what Congress might readily have authorized. 

The powers of the President are set forth in article 2 of the Con- 
stitution. Section 1, subd. 1, of that article, provides that "the execu- 
tive power shall be vested in a President of the United States of Ameri- 
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ca. * * * " Subdivision 7 requires that before the President en- 
ters on the execution of his office he shall take the following oath or af- 
firmation : 

"I do solemnly swear (or affirm) that I wiU faithfully execute the office 
of President of the United States, and wUl to the best of my ability, pre- 
serve, protect and defend the Constitutibn of the United States." 

By section 2 the President is made commander-in-chief of the army 
and navy and is given power by and with the advice and consent of 
the Senate to make treaties and to appoint ambassadors and other 
public ministers and consuls, judges of the Supreme Court, and all 
other officers of the United States wTiose appointments are not other- 
wise provided for in the Constitution and which shall be established by 
law. 

By section 3 the President is given the right to receive ambassadors 
and other public ministers, and it is provided that "he shall take care 
that the laws be faithfully executed. »* * * " 

It is reasonably plain from the foregoing enumeration of the Presi- 
dent's powers that such decisions as In re Debs, 158 U. S. 564, 15 
Sup. Ct. 900, 39 L. Ed. 1092; In re Neagle, 135 U. S. 1, 10 Sup. Ct. 
658, 34 L. Ed. 55 ; Chinese Exclusion Case, 130 U. S. 58J, 9 Sup. Ct. 
623, 32 L. Ed. 1068; and Fong Yue Ting v. United States, 149 U. S. 
698, 13 Sup. Ct. 1016, 37 U Ed. 905, do not dispose of the questions 
involved in the present controversy. In the above cases Congress 
had passed laws for the carrying of the mails, the holding of Circuit 
Courts, and the exclusion of aliens. The Executive Department of the 
government in every case was enforcing these laws or seeing that en- 
forcement w^iiot impeded, and the court in substance held that such 
action was nte^lfessarily within the executive prerogative. The con- 
stitutional grant of general executive power, and the specific provision 
that "he shall take care that the laws be faithfully executed," each 
necessarily called for the judicial decisions which were rendered. 

The power here invoked is far more doubtful than in the instances 
I have cited where it could be justified as an executive enforcement 
of legislative provisions. In this case, if it exists at all, it must be 
derived by implication from the sweeping grant of general executive 
power which, the Constitution says, "shall be vested in a President," 
and by the special authority to make treaties and appoint ambassadors 
by and with the consent of the Senate, and to act as commander-in- 
chief of the army and navy. 

It can hardly be doubted that the President as commander-in-chief 
of the army and navy could repel any forces coming to this country 
with apparent hostile purpose, even though no war had been declared 
by the Congress. If there should be any reasonable basis for regarding 
such an attempt as imminent, the matter doubtless would be non jus- 
ticiable because it would be then the prerogative of the President to 
determine the degree of danger and the necessary means to be employed 
to avert it. 

While it is contended by the government that the control of cables 
would be useful in time of war, it is nowhere suggested that there is 
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any hostile purpose in the attempt to land the cables of the Western 
Union at Miami Beach. 

Under the war power, as was said by Judge Learned Hand in the 
case of Commercial Cable Co. v. Burleson (D. C.) 255 Fed. 99, 
Congress can empower the President to seize cables and can delegate 
to him the absolute determination as to the necessity of doing this, but 
it does not appear from the opinion in that case that the President, ei- 
ther in the exercise of the delegated legislative powers given him by 
Congress or in the exercise of his constitutional power to negotiate 
treaties, could seize cables even in time of war without legislative au- 
thority. A different question might, of course, arise if the President 
as commander-in-chief of the army and navy were obliged in order to 
conduct military operations to seize cables, without congressional au- 
thority, that were found within the field of military operations itself. 

The implications of the power contended for by die government are 
very great. If the President has the right, without any legislative sanc- 
tion, to prevent the landing of cables, why has he not a right to pre- 
vent the importation of opium on the ground that it is a deleterious 
drug, or the importation of silk or steel because such importation may 
tend to reduce wages in this country and injure the national welfare? 
In the same. way, why does not the President, in the absence of any 
act of Congress, have the right to refuse to admit foreigners to our 
shores, and to deport those aliens whose presence he regards as a 
public menace? While the prerogative of the British Crown in respect 
to the admission and deportation of aliens is not clearly ascertainable, 
its right, in the absence of an act of Parliament, to refuse permission 
to aliens to enter British territory was contested by Sir W. Phillimore 
on behalf of the alien in 1891, in the case of Musgrove v. Chun Teeon 
Toy (L. R. 1891, A. C. 272), and the privy council said that the ques- 
tion involved such important considerations that they would express 
no opinion as to it, and would decide the case solely under the act of 
Parliament invoked by the Australian government. Lord Herschell 
intimated that no authority existed that an alien had a right of action 
for exclusion from the country. 

As eminent an authority as Prof. Dicey makes the unqualified as- 
sertion in his book on **The Law of the Constitution" that — 
/ 

"The crown cannot, except under statute, expel from England any alien 
whatever, even though he were a murderer, who, after slaughtering a whole 
family at Boulogne, had on the very day crossed red-handed to Dover. The 
Executive therefore must ask for, and always obtains, aid from Parliament. 
An alien act enables the ministry in times of disturbance to expel any foreign- 
er from the country ; a foreign enlistment act makes it possible for the minis- 
try to check intervention in foreign contests or th# supply of arms to foreign 
belligerents. Extradition acts empower the government at the same time to 
prevent England from becoming a city of refuge for foreign criminals and to 
co-operate with foreign states in that general repression of crime in which the 
whole civilized world has an interest. Nor have we yet exhausted the in- 
stances in which the rigidity of the law necessitates the intervention of Par- 
liament. There are times of tumult or invasion when for the sake of legality 
itself the rules ot law must be broken. The course which the government must 
then take is clear. The ministry must break the law and trust for protection 
to an act of indenonity. A statute of this kind is (as already pointed out) the 
\BMt and supreme exercise of parliamentary sovereignty* It legalizes Ulegal* 
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Ity; It affords the practical solution of the problem which perplexed the 
statesmanship of the sixteenth and seventeenth centuries how to combine tlie 
maintenance of law and the authority of the houses of Parliament with the 
free exercise of that kind of discretionary power or prerogative which, under 
some shape or other, must at critical Junctures be wielded by the executive 
government of every civilized country." (4th Ed.) pp. 339-340. 

An act of indemnity somewhat like the one mentioned by Prof. Dicey 
was upheld by the Supreme Court as a valid act of the Legislature of 
the Philippine Islands in the case of Tiaco v. Forbes, 228 U. S. 549, 
33 Sup. Ct. 585, 57 L. Ed. 960. 

Certainly if the prerogative of the British Crown, acting through a 
ministry which as executive of the nation has been obliged to deal 
for many generations with the most complex international situations, 
does not include the right to deport even most troublesome aliens, the 
existence under the Constitution of an implied executive power of the 
sort contended for seems most doubtful. 

It must be remembered that the Constitution gives only to Congress- 
the power "to regulate commerce with foreign nations, and among the 
several states, and with the Indian tribes" (article 1, § 6, cl. 3), and 
"to make all laws which shall be necessary and proper for carrying- 
into execution the foregoing powers, and all other powers vested by 
this Constitution in the government of the United States, or in any 
department or officer thereof" (article 1, § 8, cl. 18) . The government, 
however, contends that the Executive has the power t© prevent the 
landing of cables and other physical connection of foreign countries 
with this country, because Congress has long acquiesced in executive 
regulation of such matters in cases where Congress has not acted- 
From the time of the administration of President Grant there has be'en 
frequent and growing insistence by the Executive upon the right 
to regulate the landing of cables connecting with foreign countries, 
and this alleged prerogative has been recently extended to grant per- 
mits to light lines, oil lines, telephone lines, aerial railways, and' 
pipes for the disposal of waste from the manufacture of soda ash. 
The exercise of this executive power has been acquiesced in by various 
corporations, who perhaps found it easier to accept a permit than to- 
attempt to resist the Executive. President Grant, in a message to Con- 
gress in December, 1875, referred to a French oompany which propos- 
ed to lay a cable from the shores of France to the United States. 
President Grant stated in his message that he could not concede that 
any power should claim the right to land a cable on the shores of the 
United States and at the same time deny to the United States or to its 
citizens or grantees an |qual right to land a cable on its shores, and 
adds: 

"The right to control the conditions for the laying: of a cahle within the ju- 
risdictional waters of the United States to connect our shores with those of 
any foreign state pertains exclusively to the government of the United States 
under such limitations and conditions as Conjirress may impose. In the ab- 
sence of legislation hy Congress I was unwilling on the one hand to yield to- 
a foreign state the right to say that its grantees might land on our shores 
while it denied a similar right to our people to land on its shores; and on the- 
other hand I was reluctant to deny to the great intei*ests of the world and of 
civilizntlon the facilities of such communication as were proposed. I there* 
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fore withheld any resistance to the landing of the cable on the condition that 
the offensive monopoly feature of the concession be abandoned, and that the 
right of any cable which may be established by authority of this government 
to land upon French territory and to connect with French land lines and 
enjoy all the necessary facilities or privileges Incident to the use thereof upon 
as favorable terms as any other company be conceded. As the result thereof 
the company In question renounced the exclusive privilege, and the representa- 
tive of France was informed that, understanding this relinquishment to be 
construed as granting the entire reciprocity and equal facilities which had 
been demanded, the opposition to the landing of the cable was withdrawn." 

President Grant then set forth conditions which he thought should 
be exacted before allowing foreign cables to land, and said: 

"I present this subject to the earnest consideration of Congress. In the 
meanUme, and unless Congress otherwise direct, I shall not oppose the land- 
ing of any telegraphic cable which complies with and assents to the points 
above enumerated, but will feel it my duty to prevent the landing of any . 
which does not conform to the first and second points as stated, and which 
will not stipulate to concede to this government the precedence in the trans- 
mission of its ofiQcial messages and will not enter into a satisfactory arrange- 
ment with regard to its charges." 

There is attached to the moving papers letters from Secretaries of 
State Fish, Evarts, Blaine, and Day (now Mr. Justice Day) requiring 
executive permits, as well as from Secretary Bayard and Secretary 
Root, and Attorneys General Griggs, Knox, Wickersham, and McRey- 
nolds (now Mr. Justice McReynolds). The only break in this con- 
tinuous position taken by the Executive Branch of the government 
for the last 50 years was during the administration of President Cleve- 
land. Secretaries Gresham and Olney declined to exercise the power 
upon the ground that presidential action would not be binding upon 
Congress, and that the President was without power. 

In 1898 Acting Attorney General Richards (22 Op. Attys. Gen. 25- 
27) rendered an elaborate opinion in regard to this matter in which he 
summarized the position of the government by saying: 

"I am of the opinion, therefore, that the President has the power, in the 
absence of legislative enactment, to control the landing of foreign submarine 
cables. He may either prevent the landing, if the rights intrusted to his 
care so demand, or permit it on conditions which will protect the Interests 
ot this government and its citizens ; and if a landing has been effected without 
the consent or against the protest of this government, respect for its rights and 
compliance with its terms may be enforced by applying the prohibition to the 
operation of the line, unless the necessary conditions are accepted and ob- 
served." 

Under such circumstances, unless congressional legislation regulat- 
ing foreign telegraphic business can be invoked, it may be reasonably 
contended that Congress has acquiesced in the long-continued claims 
of the Executive. 

In the recent case of United States v. Midwest Oil Co., 236 U. S. 
459, 35 Sup. Ct. 309, 59 L. Ed. 673, it appeared that there had been an 
executive practice of long standing to withdraw public lands from sale 
whenever the President thought best, although Congress had opened 
them to occupation. This withdrawal had been made pending pro- 
posed legislation in spite of the fact that Congress had declared pub- 
lic lands containing petroleum or oil free and open to occupation, ex- 
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ploration and purchase by citizens of the United States, under regu- 
lations prescribed by law. The majority of the Supreme Court (three 
justices dissenting) held that the long-continued practice of the Execu- 
tive, with the knowledge of Confess, amounted to a consent by the 
latter to have the President act as agent over the public domain for 
the purpose of withdrawing lands from sale. Mr. Justice L,amar, 
speaking for the majority, remarked that Congress not only has a legis- 
lative power over the public domain, but also exercises the powers 
of a proprietor; that like any owner it may provide when and to 
whom its land may be sold, and may be withdrawn from sale. He 
added : 

"The EiXecutive, as agent, was In charge of the public domain ; by a multl- 
tuae of orders extending over a long period of time and affecting vast bodies 
of land, In many states and territories, he withdrew large areas in the public 
interest. These orders were known to Congress, as principal, and In not a 
single Instance was the act of the agent disapproved. Its acquiescence all the 
more readily operated as an Implied grant of power in view of the fact that 
its exercise was not only useful to the public, but did not Interfere with any 
vested right of the citizen." 

In the foregoing case of United States v. Midwest Oil Co. the court 
held that a congressional consent had been established which justified 
the exercise of executive power in the absence of further legislation. 
This conclusion was reached in spite of previous expressions both by 
the President and in the Senate as to the inadequacy of executive 
power (see President's message of January 14, 1910). In fact, a law 
had already been passea empowering the President in the future to 
withdraw lands which did not ratify his former actions, but express- 
ly left the government and individual citizens free to assert their re- 
spective legal rights. The present case in some respects resembles 
United States v. Midwest Oil Co., supra. While the original power of 
the President in such matters is questionable, the long-continued prac- 
tice of the Executive, after a formal message to Congress by President 
Grant regarding foreign cable connections, may indicate their willing- 
ness to have the Executive take the kind of action that is here insisted 
upon in cases where there is no appropriate legislation covering the 
subject-matter. 

Judge Lacombe, in the case of United States v. La Compagnie 
Francaise, etc. (C. C.) 77 Fed. 495, where a cable company having no 
franchise under tlie Post Roads Act was involved, said that — 

"Without the consent of the general government, no one, alien or native, 
has any ri^ht to establish a physical connection between the shores of this 
country and that of any foreign nation. Such consent may be implied as well 
as expressed, and whether it shall be granted or refused is a political question, 
which, in the absence of congressional action, would seem to fall within the 
province of the Executive \xi decide.** 

I^have thought it most questionable whether the power of the Presi- 
dent to regulate cable connection is expressed or implied in the Con- 
stitution, but if Congress, which has control over foreign commerce, 
has chosen to allow the President to prevent physical connection be- 
tween the shores of this country and of foreign nations by cables, 
telephones, radio devices, or pipe lines, the occasion and mode of 
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such executive actiWi would seem, as Judge Lacombe intimated, to 
be a political question, I should doubt whether the extent of the Presi- 
dent's authority if based not upon an original prerogative but upon con- 
gressional acquiescence was a justiciable matter, and whether a court 
should interfere to define or support it; for the basis of the right 
would then depend on the interrelations and mutual accommodations 
of the Executive and Legislative Departments of the government, and 
not upon strict law (see Musgrove v. Chun Teon Toy; L. R. 1891, A. 
C, 272). 

It remains to inquire whether any acts of Congress justify the de- 
fendant's position. The Western Union principally relies upon the 
Act of May 5, 1866 (14 Stat, at L. 44), the so-called Post Roads Act 
of July 24. 1866 ( 14 Stat, at L. 22L), re-enacted as section 5263 of the 
Revised Statutes, and the Interstate Commerce Act. 

The first act granted to the International Ocean Telegraph Com- 
pany a sole franchise to lay and operate cables to Cuba for 14 years. 
It provided that this company, which is a predecessor of the Western 
Union, "their successors and assigns, shall have the sole privilege for 
a period of fourteen years from the approval of this act to lay, con- 
struct, land, maintain and operate telegraphic or magnetic lines or 
cables in and over the waters * * * over which the United States 
have jurisdiction, from the shores of the state of Florida * * * 
to the island of Cuba * * * and other West India islands." 

It is contended by the Western Union that the foregoing language 
gave a sole franchise for 14 years covering the first two cables from 
Key West and embodied by implication a license to operate beyond that 
time, revocable at the pleasure of Congress. Certainly it would be 
strange to suppose that Congress intended to require the cables to be 
removed or abandoned and that it did not after 14 years expect the 
original lines to be replaced if repairs or improvements were neces- 
sary. Less than this involves a supposition so unlikely and unreason- 
able that both the implications of the situation and the acquiescence 
of Congress in the operation of two cables from Key West to Cojimar 
for about 40 years since the limited franchise expired, and for 20 or 30 
years since the new cables were laid, leaves no field for executive 
action. The language of the city ordinance in the case of Des Moines 
Cit3' R. R. V. City of Des Moines (C. C.) 151 Fed. 854, is somewhat 
different from that in the Act of May 5, 1866. There the city of Des 
Moines granted a franchise to operate a street railway "for the time, 
and upon the conditions hereinafter mentioned and prescribed." And 
by a subsequent section provided that — 

"The right herein granted to said' company to operate said railway shall be 
exclusive for the term of thii-ty (30) years from the time the first mile of 
said track is laid and cars running thereon. ♦ • • »» 

The court held that the foregoing grant created a continuing fran- 
chise which was exclusive for only 30 years. This case was reversed 
by the Supreme Court because no federal question was involved by a 
decision reported at 214 U. S. 179, 29 Sup. Ct. 553, 53 L. Ed. 958. 
The question there involved was naturally not discussed, and the 
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decision that the grant created a perpetual franchise rather than a 
revocable license succeeding the exclusive francliise of 30 years may be 
doubtful ; yet the language of section 10 of the ordinance, taken by it- 
self, perhaps suggests a franchise for a longer period. In any event, 
the implication of a revocable license is different from that of a per- 
petual franchise, and should require much clearer evidence. 
The Post Roads Act of July 24, 1866 (supra) provides: 

"That any telegraph company now organized, or which may hereafter be 
organized, under the laws of any state in this Union, shall have the right to 
construct, maintain, and operate lines of telegraph through and over any por- 
tion of the public domain of the United States, over and along any of the 
military or post roads of the United States which have been or may hereafter 
be declared such by act of Congress, and over, under, or across the navigable 
8^.reams or waters of the United States] Provided, that such lines of telegraph 
shall be so constructea and maintained as not to obstruct the navigation of 
such streams and waters, or interfere with the ordinary travel on such mili- 
tary er post roads." 

There is a further provision that government messages shall be 
entitled to priority, and shall be taken at rates to be fixed by the post- 
master general. 

An opinion was rendered by Attorney General Williams in 1872 
( 14 Op. Attys. Gen. 63) — ^which it is to be noticed was prior to the de- 
cision of the Supreme Court in Pensacola Telegraph Co. v. Western 
Union Telegraph Co., 96 U. S. 1, 24 L. Ed. 708— that tliis act was only 
intended to apply to interior lines of telegraph designed for communi- 
cation between points within the United States and not to exterior 
oceanic lines designed for telegraphic intercourse with foreign lands. 
But a telegraph line under "navigable streams" and "waters" is gener- 
ally known as a cable, and waters within one marine league of the 
shores have been frequently termed "the navigable waters of the United , 
States." While the several states have jurisdiction in some respects 
over waters within the three-mile limit, their jurisdiction is subject to 
the paramount power of the federal government over interstate and 
foreign commerce. See Stockton v. B. & N. Y. R. R. (C. C.) 32 
Fed. 9; Illinois Central Ry. v. Illinois, 146 U. S. 435, 13 Sup. Ct. 
110, 36 L. Ed. 1018; Manchester v. Massachusetts, 139 U. S. 240, 
11 Sup. Ct. 559, 35 L. Ed. 159. 

It appears from the record in the Supreme Court in the case of 
Pensacola Telegraph Co. v. Western Union Telegraph Co., 96 U. S. 
1, 24 L. Ed. 708, that the Western Union had obtained a federal fran- 
chise under the Post Roads Act by accepting the restrictions and ob- 
ligations therein and that its business was foreign as well as interstate. 
It owned the stock of the International Ocean Telegraph Company, 
and by means of the two Key West cables of the latter laid under 
the Act of May 5, 1866, could transmit messages to the island of Cuba. 
It also owned telegraph lines extending through Nova Scotia, in the 
Dominion of Canada, and connecting with Europe. 

The foregoing Pensacola Telegraph Case apparently sanctions the 
doing of a foreign business by a domestic telegraph company, which 
has come in under the Act of July 24, 1866, at least so far as the por- 
tion of the business conducted within the United States is concerned. 
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The Supreme Court, in the Pensacola Case, 96 U. S. at page 9 (24 L. 
Ed. 708), speaking of the rights of the Western Union under the Post 
Roads Act, said: 

"The telegraphic announcement of the markets abroad regulates prices at 
borne and a prudent merchant rarely enters upon an Important transaction 
without using the telegraph freely to secure information. It is not only im- 
portant to the people, but to the gOTernment. By means of it the heads ot 
tHe departments in Washington are kept in close communication with all their 
yarlous agencies at home and abroad, and can know at almost any hour,.Dy 
Inquiry, what is transpiring anywhere that affects the interest they have in 
charge. • • • There is nothing to indicate an intention of limiting the 
effect of the words employed, and they are, therefore, to be given their natural 
and ordinary signification. Bead in this way, the grant evidently extends to 
the public domain, the military and post roads, and the navigable waters of 
the United States. Tbese are all within the dominion of the national govern- 
ment to the extent of the national powers, and are therefore subject to legiti- 
mate congressional regolation. • • •» 

The court further remarked in the case of Telegraph Co. v. Texas, 
105 U. S. at page 464 (26 L. Ed. 1067), that— 

•'The Western Union Telegraph Ck>mpany having accepted the restrictions 
and obligations of this provision by CJongress, occupies in Texas the position 
ot an instrument of foreign and interstate commerce, and of a government 
agent for the transmission of messages on public business." 

Counsel for defendant calls attention to Order No. 32S2 of the post 
office department of July 1, 1920, in which the postmaster general 
declares that pursuant to the authority vested in him by the foregoing 
act of Congress approved July 24, 1866, he fixes the rates over the 
cables of the United States & Hayti Telegraph & Cable Company be- 
tween New York and South America for the government. It thus 
appears that this department of the government recognizes the Post 
Roads Act as giving the right to conduct a foreign telegraphic busi- 
ness over which government rates must be fixed as prescribed by the 
act. 

In the Interstate Commerce Act (Act Feb. 28, 1920, c. 91, 41 Stat. 
474), subdivision 1 of section 1, it is provided: 

"That cue provisions of this act shall apply to common carriers engaged in 

• *• * (c) the transmission of intelligence by wire or wireless; from 

• • • or to any place in the United States to or from a foreign country, 
but only in so far as such transportation or transmission takes place within 
the United States." 

It goes on to say at subdivision 3 that a common carrier shall include 
"all cable companies operating by wire or wireless," and section 15 of 
the act empowers the commission to fix rates. The commission offi- 
cially declared its right to fix foreign cable rates in the case of White 
v. Western Union, 33 Interst. Com. Com'n R. 500. 

It is argued that in spite of the Act of July 24, 1866, and the In- 
terstate Commerce Act, by which certain features of defendant's busi- 
ness may be regulated, and although both acts apparently cover tele- 
graphic business originating in this country and destined for foreign 
countries, yet the power of the Executive remains to prevent a do- 
mestic corporation for many years engaged under a federal franchise 
in a foreign cable business from making new cable connections. It 
272 F.— 21 
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may be that the President, before Congress has acted, may exercise this 
power in respect to a foreign cable company having no congressional 
franchise. This is claimed to have been substantially the situation in 
the case of the French Cable Company, decided by Judge Lacombe. 
But in respect to the Western Union, which by the Act of July 24, 
1866 (supra) possesses a federal franchise covering a business with 
foreign countries and regulated as to rates by an agency of the gov- 
ernment created by Congress, it seems unreasonable to hold that Con- 
gress has not occupied tlie field and legislated so generally in regard to 
this defendant that it has withdrawn it from the exercise of execu- 
tive power in respect to foreign cable connections. It will be said that 
while the defendant can take foreign messages and transmit them 
throughout the United States, it cannot carry or transmit them through 
a connecting line beyond the shores of this country without permission 
of the President. My answer is that Congress has gone too far to 
make this position tenable. It will similarly be contended that domes- 
tic corporations which transmit their cable messages to foreign coun- 
tries have all done this through executive or congressional permission, 
just as the Western Union Telegraph Company did in the Pensacola 
Case, supra, through the International Ocean Telegraph Company, 
which had a special franchise from Congress authorizing it to operate 
a cable to Cuba. It will be further said that the exercise of execu- 
tive control has been frequent since the Interstate Commerce Act 
purported to regulate electric transmission of all kinds, and that in 
August, 1914, the President established a naval censorship over all 
radio messages to insure neutrality, and did this with the apparent 
acquiescence of Congress. 

I think the last incident may well have been an original exercise 
of executive power to enforce the obligation of neutrality, which seems 
to be an international obligation in a legal sense. United States v. 
Arjona, 120 U. S. 488, 7 Sup. Ct. 628, 30 L. Ed. 728; The Paquete 
Habana, 175 U. S. 700, 20 Sup. Ct. 290, 44 L. Ed. 320. It is to be 
observed that the power in question has never heretofore been exercised 
in the case of cable companies which at the time subjected themselves 
to the conditions of the Post Roads Act, except in the case of the West- 
ern Union, when the presidential permit for the third Key West cable 
was issued to it in 1917, without its knowledge or application, and in 
the case of the Commercial Pacific Cable Company (Commercial Cable 
Co. V. Burleson). The conditions in the first permit were entirely in- 
nocuous and the anti-monopolistic provisions in the second permit 
have, it is stated, not been enforced. The executive regulation of do- 
mestic corporations governed by the Post Roads Act, therefore, comes 
down to but two instances, neither of which is impressive. I should 
be more affected by the claims of executive power made from time 
to time by the eminent officials who have occupied the offices of secre- 
tary of state and attorney general if their opinions had been rendered 
as to the effect of the acts of Congress which I have discussed. As 
it is, most of them have done little more than follow a precedent set 
by President Grant under circumstances differing from the present. 
It is very easy for any official to follow a general departmental custom 
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when his department has once taken a position and the assertion of 
the position must be regarded as very different in real weight from the 
reasoned opinion of the official. 

As domestic telegraph corporations subject to the provisions of the 
Post Roads Act and to the regulations of the Interstate Commerce 
Commission have apparently been dealt with on only two occasions, 
the facts of the case do not appear to indicate a continuous current 
of legal opinion in the Departments of State and Justice which can be 
said to support the position now contended for by the government, and 
they certainly do not indicate any conscious acquiescence on the part 
of Congress in the position now taken. 

In spite of all that has been said about physical connections and 
trespasses, the acts of the defendant amount to nothing more than car- 
rying foreign messages beyond the shores of this country, which it 
at least initiates in the United States and transmits to the marginal 
waters under a federal franchise. 

Under all the circumstances I think the complaint must fail because : 
(1) As to the two old Key West cables they were laid and are operat- 
ed with the consent of Congress evidenced by the Act of May 5, 1866, 
and by long-continued acquiescence; (2) as to all the cables, includ- 
ing the third Key West cable and tiie Barbados cable, the defendant 
has a right to carry on foreign commerce by reason of the Post Roads 
Act as construed by the Supreme Court in the Pensacola Case. The 
connection of its Unes with cables laid outside the three-mile limit is 
an act within a field as to which Congress has generally legislated so 
as to free it from the executive control sought to be exercised. 

If I thought any irreparable damage could be suffered by the United 
States before an appeal could be heard or Congress could legislate, I 
should be inclined to grant a preliminary injunction even though I 
differed with the views of the government as to executive power. As 
matters stand I can see no present danger to national interests, and, 
believing that the so-called executive power to restrict unauthorized 
foreign cable connections does not apply to this case, I deny the mo- 
tion for a preliminary injunction and vacate the restraining order 
heretofore granted. 



SULLIVAN v. ASSOCIATED BILLPOSTERS & DISTRIBUTORS OF 
UNITED STATES ei aL 

(District Court, S. D. New York. September 30, 1919.) 

L Monopolies <&=>12(2)— Restrietion on purchase of lithographs for bUlpost- 
iog lielil restrainl; on interstate eommerce. 

A combination between billposters in yarious states, mider which it 
was agreed that the members would not deal with any lithographers who 
dealt with any independent billposter, prevented posters from being 
transported from state to state, except for erection on billboards by the 
members, and is a restraint on interstate commerce, in yiolatlon of the 
Sherman Anti-Trust Act (Comp. St. §§ 8820-8823, 8827-8830). 

^=s»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 



Digitized by 



Google 



324 272 FEDERAL REPORTBB 

2. Monopolies 0=»12(2)— Prevenling membems of assodatioD from posting blDs 

for advertisers giving business to others is not restraint on interstate 
commerce. 

A provision in an agreement between members of a billposter's asso- 
ciation, prev^iting the members of the association from being employed to 
post bills by advertisers who did not give all their billpostlng business to 
the members, is not a restraint on Interstate commerce. 

3. Monopolies <s=928'— PlaintifT, injured by restraints on I ntwsta te eommoree, 

may recover, tboogli not engaged in sncii ofMumereo. 

A plaintift, who has been injured by restraints imposed on interstate 
commerce by defendants, may recover damages under the Sherman Anti- 
Trust Act (Comp. St. §§ 8820-8823, 8827-8830), though plaintiff himself 
is not engaged in interstate commerce. 

4. Monopolies 0=»28 — ^Tliere must be direct relation iietween rcBtraint on eon^ 

merce and ii^urles suffered. 

Before a plaintiff can recover treble dama>res under the Sherman Anti- 
Trust Act (CJomp. St. f§ 8820-8823, 8827-8830), there must be a direct 
relation between the restraint on interstate commerce complalaed of and 
the injury to plaintiff. 

5. Monopolies <@==>28— Complaint lield not to allege billpostlaig flolidtor pur- 

ehased from lithograpliers. 

A complaint for damages sustained by a billposter, because of re- 
straints on Interstate commerce by the billposter's association, which 
generally alleged that billposters at times purchased directly from tne 
lithographers, does not thereby allege that plaintiff was accustomed to 
make such purchases, or that the defendants Interfered with sudi busi- 
ness on his part, and therefore does jiot show injury by restraint on ship- 
ment of lithographs in interstate commerce. 

6. Monopolies <S^28— Statute making decree) dissolving eomblnatlon prima 

fade evidence in damage suit is onbr evidenoe rule. 

The provision of Clayton Act, § 5 (Camp. St § 8835e), that a decree in 
a suit by the United States dissolving a combination shall be prima facie 
evidence in an action for damages as to all matters respecting which the 
decree would be an estoppel between the parties thereto, is only a rule of 
evidence, and does not give conclusions of law embodied in the decree 
more than the force of precedents, nor give the facts ther^n effect to over- 
ride allegation of facts in the complaint for damages. 

7. Executors and administratorB ^=»444(3) — Complaint against executors 

held not to state cause of action against them personally or individually. 
In an action against individuals, who were executors under a will, 
where the complaint does not allege that the will was ever admitted to 
probate, nor charge them individually with the acts complained of, does 
not state a cause of action against them, either in their representative 
capacity or individually. 

8. Monopolies <@=>12(2) — ^Injury to billposting solicitors held not due to re- 

straints on interstate commerce. 

An agreement by members of a billposter's association to accept only 
business obtained by their licensed solicitors imposes no restraint on in- 
terstate commerce, and independent solicitors, who are thereby deprived of 
their business, cannot recover treble damages under the Sherman Anti- 
Trust Act (Comp. St. S§ 8820-8823, 8827-8830), though other provisions 
of the billposter's agreement not affecting plaintiffs did restrain interstate 
commerce. 

9. Monopolies €z=»28 — ^Complalnt for forcing minority stockholders to sell lield 

not to state cause of action wider Anti-Tnist Act. 

A complaint against a billposter's association and its members, which 
alleged that certain of the members who controlled a billposting corpora* 
tion forced plaintiff to sell his minority stock therein, but which did not 
allege that the corporations in question either joined the combination or 
were left outside, or that It was any part of the alleged conspiracy to 
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enable defendants to buy the stock in billposting corporations, states no 
cause of action for damages under the Sherman Anti-Tmst Act (Gomp. 
St. if 88a(K8a23» 8827-^8830). 

1^. Corponlioos <»s>121(4)*4>oiiiplaiiit beU Insulllcieiit to recover for saio 
of slock under duress. 

A complaint alleging that defendants, who were the principal stock- 
holders in corporations, by means of threats to destroy the value of plain- 
tifTs stock in the corporations, and by manipulation and contr<^ of the 
finances thereof, compelled plaintiff to sell his stock to them for an in- 
adequate sum, is insufficient to state a cause of action at common law 
based on duress. 

11. Ck>rporati(His <d=>121 (2) —Rescission and return of money received essen- 
tial to recovery for duress. 

Where a minority stockholder was compelled by duress of the control- 
ling stockholders to sell his stock to the majority holders, rescission and 
offer to return the purchase money is necessary before he can sue for 
the duress. 

At Law. Separate actions by Hannah Sullivan, as assignee of the C. 
J. Sullivan Advertising Company, by the Charles A. Ramsay Company, 
by the William H. Rankin Company, and by Joseph D. McManus, 
against the Associated Billposters and Distributers of the United States 
and others, to recover treble damages under the Sherman Anti-Trust 
Act. Demurrers to the complaints sustained. 

John B. Johnston, of New York City, for plaintiflfs Charles A. Ram- 
say Co. and William H. Rankin Co. 

Rogers & Rogers and W. Bourke Cockran, all of New York City, 
for plaintiff Sullivan. 

W. Bourke Cockran and B- G. Higley, both of New York City (Gus- 
tavus A. Rogers and Thomas A. Sherman, both of New York City, of 
counsel), for plaintiff McManus. 

Greene & Hurd, of New York City (Richard T. Greene and Daniel S. 
Murphy, both of New York City, and E. Allen Frost, of Chicago, 111., 
of counsel), for defendants Associated Billposters and Distributors of 
the United States and Canada, Reardon, Chennell, Haber, Briggs, and 
Ivan B. Nordhem Company. 

Brower, Brovver & Brower, of Brooklyn, N. Y. (George V. Brower, 
of Brooklyn, N. Y-f of counsel), for defendants Fulton, Link, and Kings 
County Trust Co. 

AUGUSTUS N. HAND, District Judge. These cases all come up 
on demurrers by certain of the defendaints to the complaints. The 
common features of the various complaints are as follows: 

The posting of bills or posters on billboards is a form of advertising 
necessary to the successful conduct of various branches of interstate 
and foreign commerce. This posting involves three different parties 
and two different transactions. There is the advertiser, who wishes 
to promote publicity in respect to his business ; the lithographer, who 
manufactures the posters and sends them to the billposter to be plac- 
ed; and the billposter, who affixes the poster to the billboard. The 
advertiser contracts with the lithographer to furnish the posters, who 
then sends them to the advertiser, who employs the billposters to place 
the posters on the billboards. Both the lithographers and advertisers 
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are usually located in different states from most of the billboards on 
which the posters are placed. The lithographers make, not only spe- 
cial forms of posters sold to advertisers, but also standard or stock 
forms, which they frequently sell directly to the billposters themselves. 
The purchase and sale of the posters form a large portion of interstate 
and foreign commerce. 

In 1891 a number of billposters located in the various cities of the 
United States combined to monopolize and control the billposting busi- 
ness throughout the United States and Canada, and formed an associa- 
tion, which thereafter, in 1902, was incorporated and became the first 
of the defendants named in each of the above actions. All of its 
officers and directors have participated in the combination. The meas- 
ures adopted to control interstate and foreign trade and commerce 
were: (a) Membership confined to one billposter in each town; (b) 
rules preventing members of the association from dealing with any 
advertiser who furnished business to a nonmember; (c) agreed 
schedules of prices for billposting; (d) furnishing members with 
funds to buy competing plants; (e) since July, 1911, prohibiting 
members from accepting work from advertisers direct, and permitting 
them only to accept work through solicitors licensed by the association, 
who were to pay a fixed license fee of $1,000 and receive a commission 
of 16% per cent. ; (f ) threatening to discriminate against lithograph- 
ers who furnished sample posters to independent billposters or to ad- 
vertisers desiring to employ independents, by refusing to deal with 
such lithographers. 

The plaintiffs in the Ramsay and Rankin Cases and the plaintiff's 
assignor in the Sullivan Case were engaged in soliciting billposting 
business, and are alleged to have been injured in their business by the 
conduct of the defendants. All the defendants have been proprietors 
or managers of local billposting concerns in the United States or 
Canada, except the defendant Logeman, who was secretary of the 
association, and certain of the defendants, who have been engaged in 
the business of soliciting and placing orders for billposters at various 
points throughout the United States. 

As a result of the foregoing combination, the number of independ- 
ent billposters in the United States is alleged to have been reduced to 
very few, and in most towns it is impossible' for any advertiser to 
purchase posters and to have billposting done, except by members of 
the association, and interstate commerce in stock posters is stated to 
have been restrained. 

Plaintiffs sue for treble damages under the Sherman Anti-Trust 
Act (Comp. St. §§ 8820-8823, 8827-8830). Demurrers are interposed 
to the complaints on the ground that they state no causes of action. 
Some of the demuiTing defendants have been engaged in the billpost- 
ing business, and others in soliciting that business, but all are alleged 
to have been engaged in th6 above illegal combination. 

f1] It is strongly urged by the defendants that they have merely 
furnished additional facilities for advertising and have been neither 
engaged in interstate commerce nor have directly affected it. The di- 
rect result and intended purpose of the alleged combination, however. 
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was to prevent posters from being transported from state to state, ex- 
cept for erection on billboards by the defendants or their agents. 
Lithographers who dealt with any ipdependent billposter could not 
deal with them. As a result, the defendants in the billposting business 
caused a continuous transmission of billposters from state to state, to 
be placed by members of the association in their respective localities. 
No advertiser could place his posters, except through their agency. 
The members of the association were freed from the competition of 
independent billposters, for, if the advertiser, or the lithographer, 
dealt with an independent billposter, he could not deal with defend- 
ants. Lithographers, who allowed their posters to be placed by in- 
dependents, would lose the privilege of having their posters placed by 
the defendants, and could only have their posters handled by inde- 
pendent billposters, who had become few in number and consequently 
offered limited facilities. The advertiser cannot have his billposters 
delivered for placing in the various states, unless he arranges his bill- 
posting through one of the defendants' solicitors. He cannot even buy 
his posters from the lithographer, imless he deals with the billposters in 
the defendant association, for the lithographers cannot allow their post- 
ers to be placed by independent posting concerns, because of the risk 
of boycott by the association. The scheme is not only so devised as^to 
define the agencies which must be employed in placing posters, but is 
so arranged as to prevent the possibility of purchasing posters from 
the leading lithographers unless the requisites of the association are 
met. 

[2] Within the doctrine laid down by the Supreme Court in the 
case of Hopkins v. United States, 171 U. S. 578, 19 Sup. Ct. 40, 43 L. 
Ed. 290, this arrangement would not constitute a restraint of interstate 
commerce, in violation of the Sherman Act, if it was limited to pre- 
venting members of the association who had purchased posters from 
the lithographers from being employed by advertisers to post their bills 
who did not give all their billposting business to such members. But 
in the complaints under consideration it is stated that billposters not 
only put up posters for advertisers, but at times themselves purchased 
sample posters and sold them to, as well as placed them for, advertis- 
ers. An agreement among the defendants to purchase from no litho- 
grapher who sold sample posters to an independent billposter would 
clearly be in restraint of interstate commerce. It would be a direct in- 
terference with the sale and transmission ofs posters from one state to 
another and would violate the Sherman Act. Swift v. United States, 
196 U. S. 375, 25 Sup. Ct. 276, 49 L Ed. 518; Loewe v. Lawlor, 208 
U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815; Mkirie- 
nelli V. United Booking Offices (D. C.) 227 Fed. 165 ; United States 
V. Associated Billposters (D. C.) 235 Fed. 540. In Swift v. United 
States, supra, Mr. Justices Holmes, in commenting upon the case of 
Hopkins v. United States, supra, said (196 U.,S. at page 397, 25 Sup. 
Ct280 [49 L. Ed. 518]): 

"An that was decided there was that the local business of commission mer^ 
chants was not commerce among the states, even if what the brokers were 
employed to sell was an object of such commerce. The brokers were not like 
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the defendants before ns, tbemselyes the buyers and selleni. 'They only far^ 
oished certain facilities for ttie sales." 

[3, 4] The question remains; however, whether the plaintiflFs are 
shown to have been injured by any restraint of commerce disclosed by 
the complaints. Various decisions have held that a plaintiff who bsta 
been injured may recover damages, though he has not himself been en- 
gaged in interstate commerce. United Copper Securities Co. v. Amal- 
gamated Copper Co., 232 Fed. at page 577, 146 C. C. A. 532. There 
must, however, be a direct relation between the restraint and the injury. 

[5] While it is averred in the Sullivan complaint that he was an 
independent billposter, as well as a solicitor of this form of advertis- 
ing, and that he was prevented from making contracts by the defend- 
ants, I find no precise allegation that the contracts were purchases of 
sample posters. I do not think it can be inferred, from the general 
allegation that billposters at times purchased directly from the litho- 
graphers, that Sullivan was accustomed to do this, or that any of the 
defendants interfered with such a line of business on his part. Con- 
sequently it can only be deduced frc«n the pleading that the defend- 
ants were engaged in a conspiracy to prevent Sullivan from soliciting 
billposting business and placing posters. For the reasons that I dis- 
cuss more at length in connection with the Ramsay and Rankin Cases, 
such a wrong, if any, is not under the doctrine of the case of Hopkins 
V. United States, supra, a violation of the Sherman Act. It, at most, 
w^ould be the result of a common-law conspiracy, and proper allega- 
tions of diverse citizenship are lacking. Judge Hough dismissed a 
complaint for such a cause of action, where the very combination un- 
der consideration here was involved, in the unreported case of Hoke 
V. Beall et al. 

[B] The decree of Judge Landis against the defendants granted in a 
suit in equity by the United States brought to dissolve the Associated 
Billposters has been pleaded. This has been done because of the provi- 
sions of section 5 of the Clayton Act (Comp. St. § 8835e) that $uch a 
decree shall be prima facie evidence against the defendants "as to all 
matters respecting which said * * * decree would be an estoppel 
as between the parties thereto." This provision is only a rule of evi- 
dence. Conclusions of law embodied in the decree could only have the 
force of precedents, nor can the decree as adjudging facts be taken to 
override allegations of fact as to the nature of defendants' combina- 
tion appearing elsewhere in the complaint 

As I have already pointed out, there are features of the Associated 
Billposters' organization which undoubtedly restrain interstate com- 
merce. Solicitors of billposting, though engaged in a business having 
no direct relation to interstate commerce, might conspire with organi- 
zation billposters to prevent the sale of posters to billposters not mem- 
bers of their organization. This would violate the Sherman Act, but 
it would still be true that the mere agreement by billposters not to 
place posters for advertisers who employed independent billposters 
would not be a contract in restraint of interstate commerce. Hopkins 
V. United States, supra. Nothing in the decree or opinion of Judge 
Landis tends to show that Sullivan suffered injury arising out of any 
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agreement in restraint of commerce, and for this reason the general 
demurrer to the Sullivan complaint must be sustained. 

[7] There is a further reason why the Sullivan complaint states no 
cause of action against Fulton, Link, and Kings County Trust Com- 
pany, who are the only defendants who demtu- m that case. They are 
not made defendants as executors, nor is the allegation made that the 
will of Barney Link, whose executors they are said to be, was ever 
admitted to probate. No allegation, moreover, can be discovered con- 
necting them personally with the Associated Billposters. The formal 
requisites for an action against them in their representative capacity 
are lacking, and no ground appears for suing them personally. United 
Press v. Abell, 73 App. Div. 240, 76 N. Y. Supp. 692; Van Cott v. 
Prentice, 104 N. Y. 45, 10 N. E. 257; Brinkerhof! v. Tiernan, 61 Misc. 
Rep. 586, 114 N. Y. Supp. 698. 

The demurrer in the Sullivan action, because the plaintiff is with- 
out legal capacity to sue, is without merit, and is overruled. 

[8j The complaints in the Ramsay and Rankin actions are by solic- 
itors for billposting whose licenses have been revoked. Their business 
IS not shown to have had any direct relation to interstate commerce, or 
to have been affected by any restraints upon it. So far as the associ- 
ation, or its members, were merely employed in soliciting billposting 
business, the case, both in regard to such activities and their effect up- 
on solicitors who were not members of the association, comes within 
the decision of Hopkins v. United States, siipra. It is true that the 
Associated Billposters chose to have the business which they secured 
from advertisers done through solicitors rather than directly. I can- 
not see, however, that this mode of operation through agents in itself 
caused any restraint upon trade or commerce between the states. 
Such restraint arose from the refusal of the combination to deal with 
independent billposters, or to allow lithographers to do this. 

A combination by all the billposters in the country not to employ a 
certain man to solicit business would not violate the Sherman Act. 
The arrangement here, though creating certain restraints upon inter- 
state commerce, cannot be different, because the plaintiffs' injury, if 
any, does not arise from the prohibited features. Viewed in this light, 
the allegation in the complaints of the findings by Judge Landis, in the 
Chicago suit, that the defendants violated the Sherman Act can have 
no bearing upon the Ramsay and Rankin causes of action, for any 
alleged wrongs could not arise out of such a violation. The demur- 
rers in the Ramsay and Rankin Cases are therefore all sustained. 

[9] The only demurrer which remains for consideration is that of 
R»irdon, Chennell, Haber, Briggs, and Ivan B. Nordhem Company in 
the MtManus Case. McManus was neither a billposter, nor solicitor, 
but a stockholder in three billposting corporations. It is alleged that 
several of the defendants, who were the principal stockholders in these 
corporations and controlled tliem — "^ 

*%y means of threats to destroy the value of plaintllTs stock in said corpora- 
tleim, and by manlimlation and control of the finances and business of said 
oorporationSt and by means of other acts and things done in furtherance of 
their scheme, pari>ose, and conspiracy to eliminate the plaintiff as a stockhold- 
er thereof by destroying the value of plaintiff's holdings in order to pur- 
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chase same at an unfair, insufficient, and inadequate price, forced and com- 
pelled the plaintiff to sell to the defendants his stock in the three corporations 
for the sum of seven thousand dollars (|7,000);" 

As a cause of action for violation of the Sherman Act this must 
certainly fail. Even if the vague allegations show that some of the de- 
fendants obtained plaintiff's stock by duress how did his injury re- 
sult from any restraint of interstate commerce ? Surely this purchase 
of minority stock interests is not shown to have interfered with com- 
petition in billposters, nor can 1 see how it aided the combination in 
any way. It is suggested by plaintiff's counsel that the wrong was 
done by the combined power of the illegal combination. I cannot find 
that this is alleged, nor do I see that it was any part of the design of 
the alleged conspiracy to enable certain of the conspirators to buy 
stock from persons interested in billposting corporations. It is not 
alleged that the companies in question were either joined to the com- 
bination or were at any time left outside, and so injured. by the de- 
fendants. 

[10, 11] As a common-law action based upon duress, I do not find 
sufficient allegations to show duress. Moreover, if the stock was ob- 
tained by duress, rescission and an offer to return the purchase money 
is necessary before suing. Von Au v. Magenheimer, 126 App. Div. 
257, 110 N. Y. Supp. 629. Irrespective of this, however, viewed as a 
complaint in a common-law action, the allegations of diverse citizen- 
ship are fatally defective. The demurrer to the MtManus complaint 
is therefore sustained. 

If time to plead in the various actions is desired, it will be fixed at 
the time of the settlement of the judgments, which should be had on 
notice. 



In re KOSOPUO et al. 

(District Court, N. D. Ohio, E. D. June 12. 1920.) 
No. 10419. 

1. Hal)eaa eorpus ^=>.51 — Joint petition improper. 

Joint petition of persons detained by an immigration inspector was 
improper, as no one of them had any interest in the illegal restraint of 
the other. 

2. Aliens <$:^0— Constitotional law «=^55— Deportation of alien in the coiuh 

try in violaiion of law noi deprivation of lil>erty without due process. 

The deportation of an alien who is found in the country in violation 
of law (Act Feb. 5, 1917, * 19, as amended by Act Oct. 18, 1918 [Ctomp. 
St. Ann. Supp. 1919, 9 «289%h(l)]), or of the conditions prescribed 
by (ingress, either as to his right to be admitted or his right to remain, 
is not a deprivation of liberty without due process of law. 

3. Aliens <S=»54cr-I>eportation order of inunigratioD officials eondusive unless 

UKUiifestly nnfair or abuse of discretioa 

Any alien complaining in court of proceedings for deportation or a 
deportation order must show that the officers conducting the imiceedings 
were guilty of manifest unfairness or abused the discretion c<»nmltted to 
them ; otherwise the order of such executive officers, within the authority 
conferred by statute, is final and conclusive. 

^ss>For other Cftsea see same topic & KBY-NUMBBR in aU Ker-Numbered Digest! 4 Indexes 
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4. Aliois «=>54 — Courts will not weigh evidenee apon which immigration 

officers acted. 

The courts will not weigh the evidence upon which executive olQ^cers 
acted, 80 that, If there is any evidence substantially tending to support 
the ground upon which the order of deportation is based, the finding of 
such executive ofiQcers upon the evidence must be accepted as conclusive 
and binding upon the courts. 

5. Habeas corpus <&=>33— Inability to give bail not ground for writ. 

That i)etitioners, aliens ordered deported, are restrained of their liberty 
because of their inability to give bail while awaiting deportation, does not 
render their detention an illegal restraint of their liberty'authorizlng relief 
by habeas corpus. 

6. Habeas corpus ^=^7— Right to writ depends upoD illegality of inresent de- 

tention, not illegalitiy of original arrest or eMnn^tment. 

The right to habeas corpus depends upon the present illegal detention of 
petitioners, not their original illegal arrest or commitment, and if their 
present detention is legal, irregularities or even illegalities in their original 
arrest and commitment cannot be redressed by habeas corpus, but only In 
a different kind of proceeding, namely, an action for false arrest or false 
imprisonment. 

7. Arrest €=>65— Arrest not illegal because arresting officer did not have war^ 

rant in possession. 

Where warrant of arrest has been issued and instructions to act there- 
on have been received by the arresting officer, his arrest of the person 
named in the warrant is not unlawful because the arresting ofQcer, at the 
time of arrest, does not have the warrant in Iiis. physical possession. 

8. Aliens ^='54 — ^Arresting officer may examine alien arrested, and latter^s 

voluntary statements admissible against turn; ^involuntary statement." 

An arresting officer may lawfully interrogate or examine the alien ar- 
rested with respect to the charge made against hi^, even though the 
alien is not then represented by counsel and is under arrest, and has 
not been warned that his statement may be used against him, and Whether 
his statements thus made may be given in evidence against him depends 
on their voluntary character, which is presumed, and they will be held 
"involuntary" only when shown to have been induced by threat, promise, 
or encouragement of hope or favor. 

9. Searches and seizures ^=^7 — ^Inadmissibility of evidence seized in violation 

of unreasonable search aod seizure provision must he raised by objection. 
To make available the constitutional provision that unreasonable search- 
es and seizures vdthout warrant render inadmissible evidence thus 
seized, an objection should be interposed. 

10. Aliens ^^54 — Bule as to right to counsel stated. 

As to the right of aliens in deportation proceeding to have benefit of 
counsel, the absence of counsel when they were being interrogated by 
the arresting officers is immaterial, nor does it make a hearing before an 
immigration inspector unfair or subject to review that the alien may not 
have had the benefit of counsel at the beginning of the proceeding; but 
it is sufficient if, during the hearing, he is advised of his rights and 
accorded counsel, and no part of the evidence previously taken or used 
against him is concealed or withheld from his counsel, and he is not 
thereby deprived of the privilege of bringing forward any explanatory or 
rebutting evidence. 

Application of Lera Kosopud and others for writ of habeas corpus. 
Rule to show cause discharged, and petition dismissed: 

Geo. Edwards, of Youngstown, Ohio, for petitioners, 
E. S. Werts, U. S. Atty., and Richard S. Douglas, Asst. U. S. Atty., 
of Cleveland, Ohio, fof respondents. ^ 

®s»For otber cases see same topic & KEY-NUMBER Id all Key-Numbered Digests & Indexes 
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WESTENHAVER, District Judge. The petitioners presented a 
joint application for writ of habeas corpus alleging that they are im- 
prisoned and detained in the county jail of MiSioning county, within 
this district ; that they are thus detained by one J. A. Fluckey, immigra- 
tion inspector having charge of this district, without authority of law; 
that they are not charged with the commission of any crime, and arc 
lawfully within the United States ; that they were committed to jail with- 
out mittimus or other form of legal process or authority, and have 
been denied their constitutional right to a speedy and fair trial. Upon 
the filing of this petition, a rule was issued against Benjamin Morris, 
sheriff of Mahoning county, and J. A. Fluckey, immigration inspector, 
ordering them to appear and show cause why an alternative writ of 
habeas corpus should not issue. In response thereto, they have each 
filed a return showing the causes of the detention of the petitioners. 

[1] Obviously these petitioners could not properly file a joint peti- 
tion, as no one has any interest in the illegal restraint of the other. 
Moreover, the allegations of the petition are so general that a demur- 
rer thereto might lie. Inasmuch, however, as the respondents have not 
objected to the misjoinder nor demurred to the petition, I have not felt 
called upon to take notice of these insufficiencies, but have proceeded 
to hear the case fully upon the evidence, and will now dispose of it 
upon the merits. The return shows, and the fact is, that Lem Koso- 
pud (also called Sam Kosaput) Alexander Bunda, John Borsokov, and 
George Androsh, had been discharged, and the warrants of arrest as to 
them bad been canceled previous to the making of the return. The re- 
turn also shows that Rade Marjanovich and Peter Stefanovich had been 
released on bail or personal recognizance before the making of the re- 
turn, and the fact is that the warrants of arrest have heretofore been 
canceled as to them. Hence no further notice will be taken of their 
applications. 

The return shown, as a reason for the detention of the remaining 
petitioners, that warrants had been issued against them by the Secretary 
of Labor, charging that tiiey were aliens, and that they had been found 
in the United States in violation of the Immigration Act of February 
5, 1917, as amended October 16, 1918 (Comp. St. Ann. Supp. 1919, 
§§ 4289%b[ 1 ]-4289i4b[3]); The particular violation of this act charg- 
ed against each of them is as follows : 

"That he is a member of or affiliated with an organization that entertains 
a belief in the overthrow by force or violence of the government of the United 
States; that he is a member of or affiliated with an organization that ad- 
vocates the overthrow by force or violence of aU forms of law; that he is 
a member of or affiliated with an organization that advocates the overthrow 
by force or violence of the government of the United States; that he is a 
member of or affiUated with an organization that teaches the overthrow by 
force or violence of the government of the United States ; that he is a member 
of or affiliated with an organization that teaches opposition to all organized 
ffovernment; and that he is a member of or affiliated with an organization 
that entertains opposition to all organized government." 

Each and all of them, prior to the hearing before me, had been given 
hearings before the immigration inspector, and the Secretary of Labor, 
upon the basis of such hearings arid the evidence then takei^ had 
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found the charges contained in the warrants to be sustained, and had 
made a deportation order as to all of them except Mike HIadysh. Since 
the hearing a final decision has also been made in his case and a depor- 
tation order has been issued. The warrants of arrest, the whole pro- 
ceedingyn the hearing before the immigration inspector, and the orders 
of deportation, have all been exhibited and introduced in evidence. 
This documentary evidence, together with all the oral evidence intro- 
duced on this hearing, have been given careful consideration. 

The provisions of section 19, Act of February 5, 1917, as amended 
by act approved October 16, 1918 (Comp. St. Ann. Supp. 1919, § 
428914b [1]), under which petitioners were arrested, is as follows: 

**That aliens who are anarchistB; aliens who believe in or advocate the 
overthrow by force or violeDce of the government of the United States or of 
all forms of law ; aUens who disbelieve in or are opposed to all organized gov- 
ernment; aUens who advocate or teach the assassination of public officials; 
aliens who advocate or teach the unlawful destruction of property ; aliens who 
are members of or affiliated with any organization that entertains a beUef in, 
teaches, or advocates the overthrow by force or violence of the government 
of the United States or of all forms of law, or that entertains or teaches dis- 
belief in or opposition to all organized government, or that advocates the duty, 
necessity, or propriety of the unlawful assaulting or killing of any officer or 
officers, either of specific individuals or of officers generally, of the government 
of the United States or of any other organized government, because of his 
or their official character, or that advocates or teaches the unlawful destruc- 
tion of property shaU be excluded from admission into the United States." 

These acts further provide that any alien found within the United 
States, no matter when he may have entered, who is at the time of his 
arrest or hearing within the terms of this act as above quoted, may be 
arrested, and, if upon hearing found guilty, may be deported. His ar- 
rest shall be made upon a warrant issued by the Secretary of Labor. 
His hearing shall be had before an immigration inspector. The order 
of deportation is to be made by the Secretary of Labor upon the basis 
of the evidence taken, and the recommendation, if any, made by the 
immigration inspector before whom the hearing is had. General rules 
and regulations have been made under authority of this act for the ad- 
ministration of all the laws relating to the deportation of aliens. 

[2-4] The right of aliens to be admitted to the United States or to 
remain here, and the proceedings for their arrest, hearing, and deporta- 
tion, have been considered by the courts, and the law relating thereto 
is no longer open to question. It has been settled by repeated decisions 
that Congress has power to exclude any and all aliens from the United 
States ; to prescribe the terms and conditions on which they may come 
in or on which they may remain after having been admitted ; to estab- 
lish the regulations for deporting such aliens as have entered in viola- 
tion of law, or who are here in violation of law ; and to commit the en- 
forcing of such laws and regulations to executive officers. The depor- 
tation of an alien who is thus found here irt violation of law, or of the 
conditions prescribed by Congress either as to his right to be admitted 
or his right to remain, is not a deprivation of liberty without due pro- 
cess of law. It is further settled that a hearing on such proceedings 
for deporting aliens by the executive officers to whom is committed the 
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administration of the immigration laws may be made conclusive when 
fairly conducted. Any alien complaining of such proceedings or a 
deportation order in court must show that the officers conducting them 
were guilty of manifest unfairness or abused the discretion committed 
to them, otherwise the order of such executive officers, within the au- 
thority conferred by statute, is final and conclusive. It is further settled 
that the courts will not weigh the evidence upon which executive offi- 
cers acted, so that if there is any evidence substantially tending to 
support the ground upon which the order of deportation is based, the 
finding of such executive officers upon the evidence must be accepted 
as conclusive and binding upon the courts. Of the numerous authori- 
ties supporting these rules, it will be sufficient to cite the following: 
Turner v. Williams, 194 U. S. 279, 24 Sup. Ct. 719, 48 L. Ed. 979; 
Low Wah Suey v. Backus, 225 U. S. 460, 32 Sup. Ct. 734, 56 L. Ed. 
1165; Guiney v. Bonham (9 C. C. A.) 261 Fed. 582, 8 A. L. R. 1282. 
In the light of these rules of law, I have examined the warrants, the 
proceedings before the immigration inspector, the evidence then taken, 
and .thp orders of deportation made by the Secretary of Labor. These 
warrants appear to have been regularly issued and fully inform the 
petitioners of the grounds upon which it was asserted that they were 
unlawfully within the United States. The orders of deportation are 
regular and in the usual form. The proceedings before the immigra- 
tion inspector appear to have been in all respects regular and contain 
evidence tending: to support some one or another of the grounds set 
forth in the warrants. It is unnecessary to review this evidence at 
length, especially as on the hearing before me it was not seriously con- 
tended that the charge made therein was not sustained by the evidence. 
It was as forceful and convincing as to some one or more of the 
grounds charged as was the evidence in other cases found in the re- 
ported cases upon which deportation orders were held to have been 
properly made. See Turner v. Williams, supra; Guiney v. Bonham, 
supra; Loper v. Howe (9 C. C. A.) 259 Fed. 401, 170 C. C. A. 377; 
Ex parte Bemat (D. C.) 255 Fed. 429. 

[5] Bail was not and has not been denied to any of the petitioners. 
The warrants for their arrest authorized each of them to be admitted to 
bail. No complaint is now made that bail is denied any of them. Com- 
plaint is made, however, that the deportation orders were made in 
some instances as early as March 18, 1920, and have not yet been ex- 
ecuted, but that petitioners are restrained of their liberty because of 
their inability to give bail while awaiting deportation. Undoubtedly it 
is a hardship upon persons unable to give bail to keep them confined in 
jail because of the inability of the Department of Labor to execute more 
promptly its deportation order. I have given this aspect of the situa- 
tion much thought, but while fully appreciating the hardship, I am not 
able to discover any basis, and none has been suggested in argument, 
upon which a finding can be made that these persons are by reason 
thereof illegally restrained of their liberty. I am compelled to agree 
with the conclusions reached by Circuit Judge Lacombe in Schlimm v. 
Howe (D. C.) 222 Fed. 96. In that case, an aHen had in 1915 been 
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ordered deported to Germany, but the order could not be executed be- 
cause of the absence of any ocean passenger service to German ports. 
In denying relief, he said : 

"His continual detention was unfortunate, but certainly \a not Ulegal. His 
present condition can be alleviated only by the action of the executive branch 
of the government A federal court would not be justified in discharging 
him.'* 

Other grounds more strongly urged in argument are the following : 
That the petitioners were originally arrested without warrant; that 
some, if not all, were immediately interrogated before obtaining coun- 
sel, with respect to the charges alleged in the warrants; that the an- 
swers then made were given in evidence against them in some if not 
all of the cases on the hearing before the immigration inspector; and 
that at the time of their arrest, membership cards in the Communist 
party and literature in their possession tending to support the charge 
made in the warrant were seized and afterwards introduced in evidence 
ag!iinst them. The warrants in all except two cases were issued De- 
cember 29, 1919. Telegraphic notice of the issuance of these warrants 
was given to special agents of the Department of Justice and arrests 
made January 2 or 3, 1920. At the time of such arrest, the formal 
written warrants were not in the possession of the arresting officers. 
It is also true that immediately thereafter some, if not all, of the peti- 
tioners were interrogated without the presence of any counsel represent- 
ing them, and the statements then made were afterwards used in evi- 
dence, and that in -some instances membership cards and other in- 
criminating evidence found in their possession were seized and used. 
In the case of George Wowk, sometimes called Georgay Wolk, he was 
then confined in jail under a state sentence for violating a state law. 
The warrant in his case was not issued until January 17, and he was 
not surrendered to the federal authorities until April 5 following, when 
his state sentence had expired. In the case of George Warga, the 
warrant was not issued until February 8, but it does not appear that he 
was arrested until at a date several days thereafter. 

[8, 7] The question of law here is as to the present illegal detention 
of the prisoners, not as to their original illegal arrest or commitment 
If their present detention is legal, irregularities or even illegalities in 
their original arrest and commitment cannot be redressed in this pro- 
ceeding, but only in a diflFerent kind of action, namely, an action for 
false arrest or false imprisonment. In Nishimura Ekiu v. United 
States, 142 U.S. 651, 12 Sup. Ct. 336, 35 L. Ed, 1146, which was also 
a deportation proceeding against an alien alleged to be in the United 
States in violation of law, Mr. Justice Gray, delivering the opinion, 
says : 

"A writ of habeas corpus is not like an action to recover damages for onlaw- 
fol arrest or commitment, but its object is to ascertain whether the prisoner 
can lawfolly be detained in cnstody ; and if sufficient ground for his detention 
by the goTemment is shown, he is not to be discharged for defects in the 
original arrest or commitment." 142 U. S. 602, 12 Sup. Ot. 389, 35 li. Bd. 114tSw 
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To the same eifect, see lasigi v. Van de Carr, 166 U. S- 391, 17 
Sup. Ct. 595, 41 L. Ed. 1045 ; Guiney v. Bonham (9 C. C. A.) 261 Fed. 
583, 8 L. R. A. 1282. 

Nor is any sound reason suggested why the original arrest was un- 
lawful because the arresting officer did not have in his physical posses- 
sion the warrant of arrest. It had been issued, and instructions to act 
thereon had been received by the arresting officer. It would be a strong 
proposition in an ordinary felony case to say that a fugitive from 
justice for whom a capias or warrant was outstanding could not be 
apprehended until the apprehending officer had physical possession of 
the capias or the warrant. If such were the law, criminals could cir- 
culate freely from one end of the land to the other, because they could 
always keep ahead of an officer with the warrant. The practice in such 
cases is precisely that which was followed in these cases. 

[8] Nor do I perceive any good reason why the arresting officer may 
not lawfully interrogate or examine the person arrested with respect to 
the charge made against him, even though the alien is not then repre- 
sented by counsel and is under arrest This is the usual course in crim- 
inal proceedings. Whether his statements thus made may be given in 
evidence against him depends upon whether or not they were volun- 
tary. They will be presumed to have been made voluntarily imless the 
contrary appears, and they will be held to be involuntary only when 
shown to have been induced by threat, promise, or encouragement of 
hope or favor. The absence of counsel, the fact that the prisoner may 
not have been warned that he was not required to make a statement or 
that, if he did, it might be used against him, or that he was under ar- 
rest and restraint, do not by themselves prevent tlie statements from 
being voluntary or make them incompetent as evidence. See Wilson 
V. United States, 162 U. S. 613, 16 Sup. Ct. 895, 40 L. Ed. 1090. 

[9] No objection was made on the hearing before the immigration 
inspector or at any other time to the use of this testimony because it 
was not voluntary, or on any other ground. Likewise, as to the mem- 
bership cards and incriminating literature seized at the time of their 
arrest, the petitioners on the hearings freely admitted the authen- 
ticity of the cards, their membership in the Communist party, familiar- 
ity with the contents of the incriminating literature, and in many, if not 
all, cases, a belief in the views therein contained. To make available 
the constitutional provision that unreasonable searches and seizures 
without warrant render inadmissible evidence thus seized, an objec- 
tion should be interposed at some time or another. Whether if such 
an objection had been interposed on the hearing before the immigration 
inspector of before an ofdef of deportation was made, these cards and 
this literature would be admissible, presents a question which does not 
arise upon the record, and as to which no opinion need be expressed. 

Another objection much urged is that the petitioners did not have a 
fair hearing because they were not represented by counsel. As already 
stated, they did not have counsel when interrogated by the arresting 
officer. The immigration inspector, however, testified that all of them 
were advised during their hearings before him that they were entitled 



Digitized by 



Google 



IN RE KOSOPUD •^•^'^ 

(272 P.) 

to have the assistance of counsel in preparing their defense and in de- 
fending against any order of deportation. The proceedings show that 
the warrant was fully read and explained to each of them, and that 
they were advised of their right to counsel, and that each of them 
waived his right to counsel. A contrary contention is made as to one 
who is not a party to this petition. It seems that George Edwards, 
Esr>., present counsel for the petitioners; was early in March employed 
by some officer or committee of the Communist party in Chicago to act 
as counsel for all members of the Communist party under arrest at 
Youngstown in Mahoning county. The hearings in the cases of the 
petitioners had then taken place, although as to some the Secretary of 
Labor had not yet acted and made a deportation order. It does not ap- 
pear that the petitioners, or any one of them under arrest, requested 
the executive committee of the Communist party to employ counsel for 
them. Granting, however, that this employment made Mr. Edwards 
counsel for any one, or relieved him of the status of a pure volunteer, 
the evidence tends to show only that in the case in question he was re- 
fused admission to the jail until he gave the name of the particular 
prisoner that he wished to see. He was thereafter permitted to con- 
sult with that prisoner and also to appear for him at the hearing. Some 
charges and countercharges are made by him and the immigration in- 
spector as to what took place upon that occasion, but inasmuch as 
all this relates to one who is not a petitioner, I deem it unnecessary to 
enter into the merits of that controversy. 

[If] The only legal inquiry upon the foregoing facts is whether or 
not the petitioners were denied counsel in such a way as to deprive them 
of a fair hearing. Manifestly the absence of counsel when they were 
being interrogated by the arresting officers is immaterial. The situa- 
tion in that respect is no different from that which exists in most cases 
of arrest on a criminal charge. The aid and assistance of counsel at or 
during the hearing before the immigration inspector, and before the 
order of deportation is made, is the privilege which the law accords to 
aliens charged with being unlawfully within the United States. Nor 
does it make a hearing before an immigration inspector unfair and sub- 
ject to review because the alien may not have had the benefit of coun- 
sel at the beginning of those proceedings. It is sufficient if, during the 
hearing, he is advised of his rights or is accorded counsel, and no part 
of the evidence previously taken or used against him is concealed or 
withheld from his counsel and he is not thereby deprived of the privi- 
lege of bringing forward any explanatory or rebutting evidence. It was 
so held in the following" cases : Low Wah Suey v. Backus, 225 U. S. 
460, 471, 32 Sup. Ct. 734, 56 L. Ed. 1165; Mok Nuey Tau v. White 
(9 C. C. A.) 224 Fed. 743, 137 C. C. A. 190; Guiney v. Bonham (C. C. 
A.) 261 Fed. 582, 585, 8 A. L. R. 1282. 

All of the specific objections urged on this hearing are covered by the 
foregoing observations. In addition thereto, it is said that some of the 
petitioners were at the time of their arrest, or during their examination 
by the arresting officers, insulted, abused, or physically mistreated. 
The evidence to this effect is so unsubstantial that I do not deem it nec- 
essary to comment thereon. Certainly nothing appears to indicate that 
272 F.— 22 
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the petitioners, or any of them, did not have a fair hearing, or that the 
executive officers abused their discretion or took any advantage of the 
petitioners, or deprived them of any opportunity to make as full and 
complete a defense as desired. All of them who were called as witness- 
es said that they were informed by 'the inspector of their right to 
counsel and that this right had l^een waived. 

Being of opinion that the petitioners are not now unlawfully restrain- 
ed of their liberty, the rule to show cause will be discharged, and the 
petition will be dismissed, at the cost of the petitioners. 



PETERS T. ROHRMAN et aL 

(District Ck)urt, D. New Jersey. March 12, 1021.) 

1. Shipping <&:^7— Master operating on shares not necessarily owner pro 

hac vice. 

A master operating a vessel on shares is not ipso facto an owner pro hac 
vice, and an express agreement by which possession and control of the 
vessel is surrendered to him, or circumstances from which such agree- 
ment can be inferred, must be shown. 

2. Shipping <S=>57— Master lield "owner pro hae vice," and owners not liaUe 

for ids breaches of contract. 

Where the master of a vessel had sole control of the management and 
navigation, employed the ofBcers and crew, made all charters, determined 
the voyages to be made, collected the earnings, and, after taking out 
charges, etc., divided the remainder into 'two parts, paying the wages, 
provisions, and expenses of the crew from his part, and dividing the other 
part among the owners, after deducting cost of repairs and renewals, he 
was the owner pro hac vice, and part owners were not liable for breach 
of a charter made by him. 

3. Slilpping <@=>62— Minority owners not liable for breach of charter, where 

they protested, and master l>ought their interests. 

Where owners of minority interests in a vessel, on learning of the mak- 
ing of a charter party at a time when there was submarine peril, protest- 
ed, and the master thereupon purchased their interests in the vessel, 
they were not liable for the breach of the charter, even though the 
master was a managing owner, and not an owner pro hac vice; this 
amounting to a sufiicient dissent, accompanied by a surrender of their 
right to share in the profits. 

In Admiralty. Libel by David West Peters, suing on his own be- 
half and on behalf of himself and another, formerly partners trading^ 
as Peters & Co., now in liquidation, against Joseph B. Rohnnan and 
another. Libel dismissed. 

Harrington, Bigham & Englar, of New York City, and McDermott 
& Enright, of Jersey City, N. J. (T. Catesby Jones, of New York City, 
and James D. Carpenter, of Jersey City, N. J., of counsel), for libelant. 

Howard M. Long, of Philadelphia, Pa., for respondents. 

LYNCH, District Judge. On May 2, 1917, the schooner Henry 
Lippitt was chartered by Capt. Adrian E. Hooper, the master thereof, 
to carry for the libelant a cargo of oil from New York to France. 

^ssFor other cases s«e same topic & KBT-NUMBER in all Key-Numbered Disesu & InaexM 
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The vessel's failure to make the voyage obliged the libelant to secure 
another schooner to transport his cargo, which necessitated the pay- 
ment of a higher freight charge than that called for by the charter 
party of the Henry Lippitt. At the time of the making of the charter 
party, and for a long time prior thereto, the respondents were the 
-owners of shares in the Henry Lippitt — Rohrman possessing an ^^Z** 
interest and the Mathis Company a V** interest. 

The question for determination is whether these respondents, hold- 
ing such ^hares, are personally responsible for any damages sustained 
by the libelant because of the failure of the vessel to fulfil its engage- 
ment. It is asserted on behalf of the respondents that Capt. Hooper, 
in entering into the charter party, did not act as the agent of the part 
owners, lilt as an owner pro hac vice, and that therefore the re- 
spondents are not liable. 

[1] A master operating a vessel on shares is not ipso facto an owner 
pro hac vice, but, as is conceded by the counsel for the libelant, an ex- 
press agreement must be shown, or circumstances from which such 
agreement can be inferred, by which the possession and control of the 
vessel was surrendered to the master. 

In Webb v. Pierce, Fed. Cas. No. 17,320, it was held that the master 
was an owner pro hac vice, because an express contract was shown 
by which the master was given power to go where he chose and to 
use the vessel in such ways as he deemed fit. 

In Thorp v. Hammond, 12 Wall. 408, 20 L. Ed. 419, one of the own- 
ers of a vessel was sailing her on shares, and it was attempted to hold 
the other owners liable for the damages received by another vessel in 
collision. At page 415, 416, of 12 Wall. (20 L. Ed. 419), the court said : 

"It remains to inquire whether the respondents, or any of them, are per- 
sonaUy responsible for the injury. They were all general owners of the 
schooner at fault at the time when the collision occurred, but the evidence 
shows that she was commanded, sailed, and exclusively managed by 8. S. 
Hammond, one of them, under an arrangement made between him and the 
other owners, whereby he had in effect become the charterer of the vessel, to be 
employed on his own account, without the management, control, restraint, or 
possession of the other owners. He sailed the vessel on shares, hiring his 
own crew, paying and victualing them, paying half the port charges, retaining 
half the net freight after the port charges were taken out, and paying to the 
general owners the other half. It is, dear, therefore, that he must be con- 
sidered as having been the owner '];)ro hac vice.' This accords with the 
authorities generally." 

In Webster v. Disharoon (D. C.) 64 Fed. 143, there was a libel 
brought in personam by an owner of another vessel to recover the 
value of its vessel, which had become a total loss during a storm, when 
the schooner Margie J. Franklin dragged her anchor and drifted 
down on her and injured her, so she had to slip her cable and so went 
ashore. 1%is case was decided by Judge Morris, of the District of 
Maryland, who held that the general owner was not liable. At page 
144 Judge Morris says : 

"It is dear that the master of the MargicM. l^nkUn must be regarded as 
her owner pro" hac vice. He sailed her on etates, and had sole cwtrol of her 
use and navigation, employed and paid her crew, and provided them food. I 
know of no case which has disturbed the authority of Thorp v. Hammond,. 
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12 Wall. 416, In which It was held that for damages resulting from a coIUsion 
the owner pro hac vice is liable, and the general owner .is not. The vessel Ia 
liable in rem, but the general owner is not not UalHe in personam." 

In the case of Lyman v. Redman, 23 Me. 289, cited by libelant, 
we find the following : 

"The cases are numerous which show that the taking of the vessel* by the 
master, victualing and manning her, and paying a portion of the port charges, 
and having a share in the profits, do hot of themselves constitute him the 
owner pro hac vice. It Is the entire control and direction of the vessel, which 
be has a right to assert, and the surrender by the owners of all power over 
her for the time being, which will exonerate them from the liability of the 
contracts of the master, relating to the usual employment of the vessel in the 
carriage of goods." 

And in the case of Vose v. Cockcroft, 44 N. Y. 415, also cited by the 
libelant, Judge Earl, at page 429, says : 

"In order to exempt the owners from personal liability in such a case [sup- 
plies furnished the ship], the master must pro hac vice be the owner, and in 
the control and management for the time bdng of the vessel as owner." 

[2] In the instant case, there being no express agreement, do the 
facts warrant the implication of an agreement? Capt. Hooper, an 
experienced navigator, had sole control of. the management and navi- 
gation of the ship. He employed the officers and crew, made all her 
charters, determined the voyages which she should make, collected 
the earnings of the vessel, both freight and demurrage, and in the dis- 
tribution of those earnings he first took the gross earnings, and from 
them deducted what is known as the port charges, pilotage, towage, 
custom fees, and all expenses incidental to getting the vessel in and 
out of port, and after making these deductions he divided the re- 
mainder into two parts, one of which he took, and from this part paid 
the wages, provisions and expense of obtaining the crew, while from 
the other part, or one-half of the remainder, he deducted the cost of 
repairs and renewals, and divided what was left thereof among the 
other owners pro rata. 

The other owners, including these respondents, did nothing at any 
time with respect to the making of charters. They were not consulted 
about them, and knew nothing regarding them at the timfe they were 
being made. Neither did they exercise any authority at any time 
with respect to the possession, manning, or navigation of the vessel. 
Apparently all they did was to receive their portion of the profits as 
sent to them by the captain. It is undisputed that this plan of sailing 
vessels has been pursued for years. 

Do not these facts warrant the implication of an agreement that 
the possession and control of the vessel was to be in th^biaster? I 
think so. In my opinion Capt. Hooper was not a managing owner or 
agent, as the libelant contends, but, on the contrary, was a;n owner pro 
hac vice. Having reached Afs conclusion, it is, of course, not neces- 
sary to consider the remaiftg points of the respondents. However, 
I do not think that it would be unwise to express briefly my views witii 
respect to one other point urged in behalf of the respondents. • 
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[3] Assuming, now, that my conclusion that the captain of the ves- 
sel was an owner pro hac vice is erroneous; that, instead of being 
such owner, he was simply the managing owner or agent of all of the 
owners — we come to this situation : When the two respondents learn- 
ed of the making of the charter party, they immediately protested 
against the vessel going to France. At that time the United States was 
at war, and there was a submarine peril, with which a vessel cross- 
ing the Atlantic would have to contend. So Capt. Hooper, in answer 
to their protests, agreed to and actually did purchase the respective 
interests of these two respondents in the vessel. He paid Rohrman 
$4,917 on June 13, and the Mathis Company $800 on July 2, 1917; 
both respondents for this valuable consideration transferring their en- 
tire interest or share in the vessel to Capt. Hooper. 

It is admitted on the part of the libelant that minority owners have 
a right to dissent. I quote from the brief of the libelant : 

"A part owner, who dissents, has the right and privilege of requiring the 
other ^art owners to give bond for his security. Some of the authorities hold 
that a part owner is absolved from liability only by securing such a bond; 
others, that an expreM dUsent in itself i$ sufficient. The authorities, however, 
consistently hold that, for such a dissent to be operative, it must he express 
and unequivocal, and, further, that there must also be a surrender of Jtlie 
right to share in the profits, since the existence of the one necessarily nega- 
tives the other." 

But the libelant insists that what these two respondents did in the 
instant case did not amount to a dissent ; that it was not a sufficient 
dissent, or rather a complete dissent. How could there be a more ef- 
fective way of dissenting from a proposed trip than by withdrawing 
completely from all participation in it? A bond could not be given 
to cover an interest with which they had parted. The sale of their in- 
terests certainly was "a surrender of the right to share in the profits." 
It seems to me they objected and dissented to this trip in the most 
express and unequivocal way imaginable, viz. by parting with the 
shares, which theretofore had been profitable to them. 

For this reason, also, it is my opinion that these respondents are not 
liable. 

A decree will be entered dismissing the libel. 



MACON CONCRETE ROLLER CO. v. BROOKS-CALLAWAY CO. 

(District Court, N. D. Georgia. March 2, 1921.) 
No. 141. 

L Patanto ^s>328^1,273»022, daims 5 and 6, fw light ooiwtete pavement roUer 
and proeess* held Talid. 

The Ashmore and Morgan patent No. 1,273,022, claims 5 and 6, for a 
device and process for finishing concrete pavements by rolling them with a 
roller of small dimensions and relatively great length and light weight, 
adapted to float on semifluid concrete, held not anticipated by the use 
of heavy rollers, which sought to attain the result by pressure, ii stead 
of by agitation, as in the patented process and to be valid. 
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2. Paiente <d=9328— 1302;375, daims 1-3, for roUera for flnishing pavemoits 
between street car rails, held invalid. 

The Ashmore and Morgan patent. No. 1,802,275, daims 1-3, for a roOer 
to finish pavement between the rails of a railroad track and g^rooving 
the same next the rails, held anticipated by previous roller construction, 
and invalid. 

In Equity. Suit for infringement of patents by the Mlacon Concrete 
Roller Company against the Brooks-Callaway Company. Decree ren- 
dered for complainant as to one patent, and for defendant as to the 
other. 

Harris, Harris & Witman, of Macon, Ga., S. J. Cox, of New York 
City, and McDaniel & Black, of Atlanta, Ga., for plaintiff. 

Wilkinson, Huxley, Byron & Knight, of Chicago, III., and Troutman 
& Freeman, of Atlanta, Ga., for defendant. 

SIBLEY, District Judge. The infringement insisted upon is of 
claims 5 and 6 of patent No. 1,273,022, granted July 16, 1918, to Ash- 
more and Morgan, for a device and process for finishing concrete pave- . 
ments by rolling same when fresh and plastic with a roller of small di- 
ameter and relatively great length and light weight, so as to be adapt- 
ed to float on the semifluid concrete and smooth the same and eliminate 
excess water. Infringement is also alleged of claims 1, 2, and 3 of pat- 
ent No. 1,302,275, granted the same persons on April 29, 1919, for a 
roller to finish pavement between the rails of a railroad track by a 
roller rolling upon the rails, and finishing the concrete surface, and 
grooving the same next to the rails. By the evidence and concessions 
made on the hearing, utility is not disputed, and the use of an infring- 
ing device is admitted, and the case turns upon the validity of the pat- 
ents. 

[ 1 ] A roller as an instrument and rolling as a method of smoothing 
and consolidating a soft surface are age-old. They were used upon con- 
crete many years before the granting of the patents in question. First 
impressions are against the patentability ; there seeming but a modifi- 
cation in degree of the old idea and instrument, such as mechanical 
skill in the art would suggest. Such was the first impression in the 
Patent Office. The former art in concrete, as other matters, depended 
for efficacy upon the weight of the roller. If there were inequalities in 
the surface, the roller, mounting them, imposed a larger part of its 
weight upon them, and compressed them until they were even with 
the general surface, which, with the ensuing more general distribution 
of the weight, would then support the roller. Repeated passage over 
the surface compressed and smoothed it. The greater the weight, the 
more efficient the roller. But a weighty roller could not be used upon 
a very soft surface, because it would simply mire into it, and, if the 
material rolled had surplus water in it, the rolling would only make 
the material more plastic and unroUablc. So in the art of laying con- 
crete pavement only the very stiff concrete was consolidated by rolling 
in this sense, and it was afteryrards finished by an added unrolled coat 
of mortar. 
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A great economy in the work was then found in using a much more 
plastic concrete, and such is alone now used in pavement work; the 
finishing coat of mortar being also omitted. But this more economical 
form of concrete carried its disadvantages. The former heavy con- 
solidating rollers were abandoned as unusable and ceased to have any 
place in the practical art. This concrete, like other, when first laid, 
was full of air-filled crevices, and unlike the dry concrete had much 
excess water also included. This, when absorbed or dried out, left the 
mixture porous and weakened physically, if not damaged chemically. 
Tamping as a means of solidifying and expelling the water and air 
was, like the heavy roller, not very effectual, because, while it would 
drive the solid portions of the mixture together and cause the air 
and water to rise from it, it did not remove the water, or smooth or 
straighten the surface of the concrete, and was expensive. It also 
would leave masses of the coarse aggregates nearer the surface at 
some points than others, with the result that they would protrude and 
drag, when the surface was leveled with a strike board, and their 
having less shrinkage than other parts of the mixture would make 
high places in the pavement when dried. Hand floats were used to 
smooth the surface and bring up the excess water in the surface coat ; 
but this did not remove the water, but allowed it to a great extent to 
sink back, and the operation itself was difficult on a wide pavement, 
laborious, and expensive. 

Nevertheless wet concrete had established itself as the material* for 
pavements in the face of the difficulties stated. Now, concrete is but 
a mass of stones, the crevices between which are filled with sand, it- 
self a mass of irregularly shaped solids, whose crevices in turn are 
filled and united by fine cement and water, making "mortar." If the 
larger solids are brought closer together, the intervening crevices are de- 
creased, and the included sand, cement, water, and air are forced out. 
If, in turn, the grains of sand are themselves brought nearer together, 
the included cement and water and air will be forced from it, and, be- 
ing lighter, will tend to rise to the surface. The nearer approach to 
each other of these solid masses may be compelled by pressure, as in 
the use of the heavy roller, or by a blow, as in the case of tampine% 
where conditions permit. If the solid masses were perfect spheres, like 
a peck of bullets, the only way to accomplish tliis would be by crushing 
or deforming them. But they are irregularly shaped, and as jumbled 
together indiscriminately may not be at all well packed. But as they 
partly float in a semifluid mixture, with the assistance of gravity 
alone, they may be made to pack themselves by agitation. Thus, if a 
bucket of mortar be set aside for some minutes, water will rise to the 
surface, and the sand becomes stiflE and consolidated. If it be rolled 
in a wheelbarrow over_a pavement for a less time, the amount of water 
raised and the consolidation of the sand will be much greater. 

The conception that a roller, which in the late development of the 
concrete art had been abandoned because its weight made it unusable, 
might be used for every beneficial purpose, if, instead of its weight, 
its relative lightness were depended on, and consolidation attained 
more by the gravity of the rolled material than by that of the roller, in 
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my judgment was invention. The conception was new. The practi- 
cal contractor to whom it was first presented very emphatically ex- 
pressed his contempt of it. ,The Examiner of Patents, in his first let- 
ter of May 2, 1916, rejecting the claims, said: 

"xne action of the roller Is believed to be incoiiaistent with tbe applicant's 
insistence upon the lightness of the roller." 

Only by the exhibition of numerous testimonials to the actual per- 
formance of the method and device was approval secured. The fact 
is indisputably established that a very great and sudden improvement 
in the art has followed the tise of this idea, an advance resulting, not 
only in economy of operation, but excellence of product. The insist- 
ence of the patent upon "a small diameter and a comparatively great 
length," securing thereby a long bearing surface with light weight, is 
vital to this, but a reversal of the old heavy roller, where short bear- 
ing surface and great weight were sought. So the detail of "compar- 
atively light weight adapted to float on soft, plastic concrete'* is ex- 
pressive of the fundamental idea of this invention, but a reversal of 
all previous notions of rollers, by which a floating roller would be a 
foolish paradox and a contradiction in terms. Noting the action of 
this new "roller" when it passes first over the rough, but soft, mass, 
in riding upon the high places, it acts as an ordinary roller in pushing 
them down to a general level, the softness of the mass permitting this, 
in spite of the light weight of the roller. Additional weight may be 
given it, if occasionally necessary, by bearing on the handle. Its great 
length insures that the level established is the general level of the work. 

This action on the soft concrete soon causes much air and water 
and mortar to rise, making a fluid coating over the work. This would 
disable a heavy roller, but enables this to do its work better, for its 
rolling weight is lessened by its getting partially afloat, and it touches 
but lightly the stony masses beneath, yet enough to press all to a 
common level below the surface. The mixture is kept by the roller's 
motion in a quaking state, whereby the solid particles of stone and 
sand are, by gravity, continually packing themselves closer together, 
allowing water and air to escape to the surface. The roller is not now 
a true roller, but an agitator. Thereupon the roller, by appropriate 
use, is made to push the accumulating water off the work ; tfie agita- 
tion continuing. Soon, the water having been much decreased and 
the mortar above the stones becoming more solid, it will again sustain 
the weight of the instrument, which smooths and presses it as a true, 
though light, roller. Doubtless prolonged and careful use would pro- 
duce an almost smooth surface, but in practice this is more readily and 
perhaps better done by running a belt or hose across the surface. 

While the device is simple and inexpensive, and readily understood 
in its action, the original improbability of the results, the adaption of 
the roller to several functions at once, which no other device possess- 
ed, and the astonishing results secured, seem to me to establish inven- 
tion. The expression "roller method," now used in the art, is uncon- 
scious testimony to its originality. Its specification by «igineers is 
a tribute to its usefulness, and its ready and voluntary adoption by 
contractors approves its economy. The heavy rollers of the prior art 
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are not an anticipation, but an antithesis. .The marking rollers men- 
tioned in the evidence were for the real purpose of indenting the finish- 
ed surface, and not of finishing it. If they were ever used to run off 
surplus water, the use was purely incidental and developed into noth- 
mg. None of the patents cited seem to involve the principle of this. 
Some uncertainty suggests itself as to how great a len^h compared to 
diameter, and how light a weight, would constitute mfringement of 
the claims. The vital thing is that the roller is "adapted to float." It 
must be light as compared to the concrete mixture. The relation of 
diameter to length bears only on securing such lightness, combined 
with a useful leveling capacity. 

I find no basis for the contention that the patentees were not joint 
inventors. I see no practical point in seeking to invalidate the claim 
for the method, on the ground that it consists only in using the device. 
If that be true, every act which would infringe one claim would also 
infringe the other. 

[2] The roller of patent No. 1,302.275, in so far as it may be used 
as a "floating roller," is nothing but the former patent. It is, however, 
made much heavier, and evidently designed to be supported by the 
track rails rather than by the semiliquid concrete. So supported, it is 
anticipated by patent No. 910,073, to Lische, if not by the ordinary 
roller. As a marking or edging device, it is anticipated by patent No. 
1,157,899, to Peterson. To make a groove next the rails for the car 
wheels by what is in substance a pair of car wheels is not invention. 
This patent is held invalid. Claims 5 and 6 of patent No. 1,273,022 
are held valid and infringed. 



THB RONALD J. BROWN. 

(IMstrlct Court, E. D. New York. March 22, 1921.) 

I Salvage ^=»9nL — ^Difference between value after raising and cost of raising 
htAd not salved value. 

Where the owner of a derrick barge had breached his contract with the 
charterer to keep the barge Insured, and as a result of attempts to ex- 
tinguish a fire in the cargo of the barge she was sunk, the cost of raising 
the barge and repairing her, which would have been paid by the Insurers 
if the owner had performed his contract, is not to be deducted from the 
value of the barge after repiBilrs in determining the value of the salved 
vessel. 

2. Salvage ^=^31 — ^Value of cargo must be considered, though not seized on 
libeL 

In determining the amount of salvage to be allowed tugs fOr aiding in 
^tinguishing a fire on a barge, the value of those services to the cargo 
of the barge must be considered, though none of the cargo was seized by 
the marshal or was subject to the decree of the court. 

: Salvage ^=^31— Tugs allowed $250 for assistance to barge on flre. 

On a libel for salvage services rendered by two tugs to a barge, which 
took fire in New York Harbor, and which was subsequently taken in 
charge by the fire department, and sank as a result of the water pumped 
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into It, the tugs held entitled to an allowance of |250 as the reasonable 
value of their services to the barge Itself, exclusive of such value to the 
cargo, which was not seized in the proceedings. 

In Admiralty. Libel by the Tice Towing Company against the der- 
rick barge Ronald J. Brown, to recover claims for salvage services 
rendered by two tugs owned by the claimant. Decree rendered, al- 
lowing claimant $250. 

Park & Mattison, of New York City, for libelant. 
Walter Jeffreys Carlin, of New York City, for respondent 

CHATFIELD, District Judge. The libelant, owner of the tugs 
George S. Tice and Louise Rugge, claims salvage for services render- 
ed to the lighter Ronald J. Brown, which on the morning of the 24th 
of April, 1920, had been taken from Pier 32, Brooklyn, by the George 
S. Tice to be placed in a tow which was then to proceed to Elizabeth- 
port, N. J. After leaving the pier, and when off Governors Island, fire 
was discovered in the cargo of rags by the captain of the Brown, who 
signaled to the Tice, which, in turn, summoned the Louise Rugge, 
which was then making up the tow further down the bay. The Tice 
got a stream of water upon the barge through a small hose, but was 
unable to reach the seat of the fire, and after some trouble in getting a 
nozzle upon the hose was joined by the Louise Rugge, which went 
down alongside of the Brown and played water upon the burning bales 
of rags until the arrival of a fireboat from the Battery. This fireboat 
had been summoned by a passenger from a Staten Island ferryboat, 
who saw the fire on a trip up the bay. Shortly afterwards the fire- 
boat Gaynor also came from Thirty-Eighth street, Brooklyn, where a 
fireman had discovered the burning lighter and had given the alarm. 
Three other tugs had, in the meantime, been attracted to the scene and 
had begun to render assistance, or were getting ready to put water up- 
on the fire, when the deputy chief of the fire department upon the New 
Yorker directed them to cease their efforts and get out of the way. 
They all obeyed and left, except the Tice, which continued to tow the 
Brown on a short hawser, but at the suggestion of the fire chief took 
her to a pier near the fireboat station at Thirty-Eighth street, Brook- 
lyn, in order to get the cargo of rags off the boat, so as to gtt to the 
fire. The Tice then left, and the firemen, with the aid of a hook and 
ladder company, threw off some of the bales upon the wharf and -con- 
tinued to pour water onto the fire until the wet load of rags and the 
water accumulating in the hold caused the Brown to dump her load, 
and ultimately to sink close alongside the wharf. 

It appears that the Brown was owned by a Mrs. Waller, who had re- 
ceived the boat as a gift from her mother-in-law some five months 
previously. Mrs. Waller, in turn, had turned over the boat under an 
oral charter to the Waller Lighterage Company, which proves to be a 
trade-name under which Mrs. Waller herself was doing business and 
which was managed by her husband. The Waller Lighterage Com- 
pany chartered the Brown to the Barrett Manufacturing Company, 
which was transporting the cargo of rags at the time of the fire. The 
cargo of rags appears to have been insured. There was no insurance 
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upon the Brown, although the Barrett Manufacturing Company con- 
tends that the Waller Lighterage Company had agreed to keep the 
boat insured. 

The Tice Towing line filed its libel promptly, on the 3d of May, or 
10 days after the fire. Mrs. Waller, on the 24th day of May, answered 
the libel, and filed a stipulation of $1,500 for the lighter. The Barrett 
Manufacturing Company did nothing to raise the lighter, and some 
time in June Mr. Waller, as manager for his wife, undertook to re- 
move the cargo of rags from the boat, in order that the lighter, when 
relieved of the cargo of rags, might float sufficiently to be towed into 
shallow water and pumped out. Those efforts were unsuccessful, and 
after several days' work slings were swung from another derrick light- 
er. The Brown was taken to the shore near Bath Beach, where, by 
degrees, she was relieved of her cargo at low tide, and ultimately rais- 
ed. Her injuries from the fire consisted of slight scorching of the 
boom and mast, and of the loss of the deckhouse, a light structure, 
which floated away while the boat was under water. The Waller 
Lighterage Company expended $1,690 in removing cargo and raising 
the boat, which, after raising, was valued by a professional surveyor 
at $1,800. It is apparent that, if the stipulation for value had not 
been given some weeks previously the claimant would have sought to 
reduce the amount of her stipulation. The portion of the cargo un- 
loaded upon the dock by the firemen was not seized by the marshal 
under the process issued in this case, although the libel was filed 
against the boat and her cargo, because at the time the libel was served 
none of the cargo could be located by the marshal, and there has been 
no testimony introduced to show what the Barrett Mteinufacturing 
Company did with those rags. The balance of the cargo was under 
water when the marshal levied his process, and after being unloaded 
from the boat by the claimant was offered for sale. No satisfactory 
bid was obtained, and after some eflFort this part of the cargo was dis- 
posed of for $245, which, according to the testimony, was returned by 
the auctioneers to the claimant. 

It appears that the claimant has made a demand upon the Barrett 
Manufacturing Company for payment of the expense of raising the 
boat and for charter hire. Against this claim the Barrett Manufac- 
turing Company has asserted a counterclaim for the damages because 
of the alleged breach of contract by the claimant in failing to keep the 
boat insured. The money realized from the rags has been left in the 
hands of the claimant, because these conflicting demands have not been 
determined, and, as the libelant has not levied any process against or 
sought to pursue the proceeds from the rags, no salvage can be award- 
ed against the cargo, although the services rendered to the cargo must 
be taken account of in fixing the value of the salvage services. It 
appears that the three boats, who joined the Tice and the Rugge in 
assisting the Brown, also filed salvage claims. The cases arising from 
those claims were consolidated with the claims of the Rugge and the 
Tice, but the claimant has made some settlement with the owners of 
those three tugs, and their libels have been discontinued, or are not now 
presented for hearing. 
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[1,2] The most serious question presented by the case arises from 
the contention of the claimant that inasmuch as she, under the guise of 
the Waller Lighterage Company, expended $1,690 in raising her own 
boat, and as it appears that the boat, after raising, was worth but $1,- 
800, the value of the salved vessel is but $110. Against this amount 
the claimant contends that the services of the three tugs, who have 
been settled with, as well as the Tice and the Rugge, must be set off, 
and that the share of the services rendered by the fire department must 
also be taken into account. If process had been served upon the cargo, 
or any funds representing that portion of the cargo which was saved, 
this would have some bearing in fixing the salvage award, and must 
in any event be taken into account in determining what award should 
be made to the Tice and the Rugge. 

The contention of the claimant is plausible upon its face ; but upon 
careful analysis it appears that the result reached by the claim^t is 
incorrect. If the Waller Lighterage Company had lived up to the al- 
leged agreement with the Barrett Manufacturing Company, the Brown 
would have been insured. The insurance company then would have 
been interested in raising the boat, in order to reduce their loss, and 
whatever expense there was connected with raising the boat would have 
been repaid by the insurance company to the Barrett Manufacturing 
Company, who, in turn, would have turned the boat back in proper 
condition to the Waller Lighterage Company and paid charter hire. 
The Barrett Mlanufacturing Company would then not have denied re- 
sponsibility for the boat because of the alleged breach of contract by 
the Waller Lighterage Company. Damages suffered by this breach of 
contract arc not chargeable against the value of the boat. As salved, 
the boat represents a value of $1,800, in addition to the value of the 
cargo which was saved, but which has not been brought into the 
present action. 

[3] Taking into account the services of the fire department and of 
the other tugs, it would seem that an award of $250 for the Tice and 
the Rugge would represent the services which they rendered, and which 
are properly chargeable against the boat. Of this the Tice should 
have $175 and the Rugge $75, and the award should be divided in the 
proportion of two-thirds to the owner and one-third to the crew of 
each boat. 



In re DAUTZ. 

(District Court, D. Indiana. May 7, 1921. p 
No. 686. 

1. Bankruptcy ^=»178(3)— Immakirial whether voluntary assigmnent Is eom- 
mon-law or etatutoiy* 

In banlcruptcy proceedings, it is unnecessary to determine whether an 
agreement executed by the bankrupt, which amounts to a voluntary as- 
signment for the benefit of his creditors, is a common-law or statutory 
assignment, since the Bankruptcy Act (Comp. St. S 9585 et seq.) compre- 
hends any arrangement wliich is in truth a voluntary transfer for tl2e 
benefit of creditors. 
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2. Bankrnpic^ ^s>178(3)— Couveyiuice to trustee may be Toluntary assign- 

moit. 

The fact that a conveyance for the benefit of creditors is designated 
as a trust does not prevent its being a voluntary assignment, either 
common-law or statutory, for the benefit of creditors, which is vulnerable 
on bankruptcy. 

3. Bankruptcy <@=»399(1)— Bankrupt can claim exemptions fraii property 

formerly assigned to trustee. 

The property of a bankrupt comes to the bankruptcy court in legal 
effect from him, though he had previously assigned it to a trustee for 
the benefit of his creditors, so that he can claim exemption in such prop- 
erty under the Bankruptcy Act (Comp. St. S 9585 et seq.), notwithstand- 
ing his previous transfer of It to the trustee for his creditors. 

In Bankruptcy. In the matter of Arno R. t)autz, bankrupt. On 
petition by the bankrupt for review of the referee's denial of the bank- 
rupt's claim for exemption. Ruling of the referee reversed 

E. V. Harris, of Ft. Wayne, Ind., for bankrupt. 

Benjamin F. Heaton, of Ft. Wayne, Ind., trustee in bankruptcy. 

GEIGER, District Judge. Dautz transferred his assets for the bene- 
fit of all his creditors. The instrument, after describing the subject- 
matter of transfer (and describing the transferee as "trustee"), gave 
authority: (1) To take possession and to sell the property in quanti- 
ties, and upon terms "as in his judgment is best" ; (2) to collect, set- 
tle, compromise, etc., bills, choses in action, etc., as in his judgment is 
to the best interests of "all the beneficiaries of said trust" ; (3) at the 
option of the trustee "to continue the business of said Arno R. Dautz, 
in which said property is used, as such business is ordinarily conduct- 
ed,'* if in the opinion of the trustee it is to the "best interests of all 
the beneficiaries of this trust," to buy for cash or on credit merchan- 
dise, etc. Thereupon the instrument directs: (1) The payment of 
charges in executing the trust; (2) the payment of Dautz's indebted- 
ness "now owing," the same to be evidenced to the trustee by sworn 
claims, etc. If insufficient proceeds be realized, then pro rata distri- 
bution be had. (3) Any residue, after full payment, shall be paid to 
Dautz. This instrument was executed September 20, 1920. The trus- 
tee entered upon the discharge of his duties by continuing the busi- 
ness for a time, but apparently unprofitably. Whereupon he contro- 
verted all the property by sale, receiving part cash and part in secifrity. 
Some 10 days thereafter Dautz filed his voluntary petition in bank- 
ruptcy. 

[1, 2] The referee seemed to regard it as unessential to determine 
whether this agreement executed by Dautz be regarded as a "voluntary 
assignment" for the benefit of creditors. In so far as this refers to a 
possible distinction between a statutory and a common-law assignment, 
undoubtedly it makes no difference; and, as the Bankruptcy Law 
(Comp. St. § 9585 et seq.) refers not to one rather than the other kind, 
I think it comprehends any arrangement which is in truth a transfer 
for the benefit of creditors, provided only it be voluntary. I have not 
considered whether the agreement executed by Dautz to Perfect would, 
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in the absence of bankruptcy, exhibit a compliance with the Indiana 
voluntary assignment statutes (Burns' Am. St. 1914, §§ 3306-3328), 
because, as noted, whatever it is called, whether a common-law or 
statutory assignment, it could not stand against bankruptcy, voluntary 
or involuntary, and that it is called a "trust" may still leave it a pure 
voluntary common-law or statutory assignment, vulnerable upon bank- 
ruptcy. 

[3] It may be granted that a bankrupt can get nothing as exemp- 
tion from the Bankruptcy Act, and, conversely, that the bankruptcy- 
court does not administer exempt property. The latter's function is 
discharged when it recognizes and sets off to him his rights under the 
state laws; and, of course, from this it follows that the property 
which (in form including exempt property, though no real right or ti- 
tle attaches) comes to the bankruptcy court in legal effect comes from 
the bankrupt. 

Coming, then, to the concrete case before us, it would be odd to say 
that the instrument to Perfect must be avoided to enable the bankrupt- 
cy court to administer Dautz's property for his creditors, but must not 
be avoided to enable assertion of the exemption rights of the bankrupt. 
In other words, if it can be urged that Perfect took the property freed 
from claim of exemption, then the bankruptcy court wrests the prop- 
erty from him and thereby avoids his right to administer for crecUtors, 
but enforces his title against Dautz's exemption right. 

I think the weight of authority and better reason are against this 
view. See Collier, Bankr. (11th Ed.) p. 215 et seq. The sounder view 
is that the bankruptcy court is quite conclusively presumed to get 
what it administers from the bankrupt, and, unless the situation dis- 
closes a formal waiver and a failure to claim exemption in the bank- 
ruptcy court, it is bound to act upon the mandate of the Bankruptcy 
Act and set off the exempt property. Many cases recognize the right 
to exemption, even in property restored upon avoidance of transfer 
made by the bankrupt ; and this rule, as I ,think, is not at all affected by 
the doctrine of cases like Graves v. Hinkle, 120 Ind. 157, 21 N. E. 328. 
There, as clearly appears from the opinion of Jud^e Mitchell, the 
question concerned compliance with the voluntary assignment law re- 
specting the manner of claiming the statutory exemption ; and the ef- 
fect of the ruling is that a failure to exercise the prescribed right at the 
prescribed time, and in the prescribed manner of the statute, "is a 
waiver of the privilege." But, as noted, this rule, while enforceable 
in administering the voluntary assignment law, certainly cannot bind 
the bankniptcy court to ignore the exemption which is claimed in the 
manner prescribed by the Bankruptcy Act, especially where the very 
instrument which is asserted as evidence of waiver is avoided in bank- 
ruptcy. 

From these views, it follows that the ruling of the referee must be 
reversed; and an order may be entered accordingly. 
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In re HARRIS. 

(District Court, M. D. Pennaylva^a. May 2, 1921.) 
No. 38CH. 

1. Bills and notes ^=»534— Stipulated attorney's fee usually allowed. 

Tlie holders of a note, providing allowance for attorney's fee, who em- 
ploy counsel to enforce collection, are usually allowed the commission 
stipulated in the instrument, unless it is highly exorbitant for the service 
rendered; but the agreement of the parties governs, as in all other 
business transactions. 

2. Bills and notes ^=:>534— Attorney's fee allowed on amount collected by 

execution on confessed judgment. 

The holder of a note, which contained a power of attorney to confess 
judgment, and providing for an attorney's fee, if collected by legal process, 
is entitled to a fee on so much of the confessed Judgment as was collected 
by sale of property seized on execution issued thereon against one of the 
makers. 

3. Bills and notes ^=»534 — Attorney's fee not allowed on amount received from 

decedent's estate. 

A holder of a note, providing for an attorney's fee if collected by legal 
process, is not entitled to the fee on so much of the note as was collected 
by him from the estate of a deceased maker, where it does not appear 
that such collection was obtained through legal proceedings in which 
services of an attorney were required. 

4. Bankruptcy <d=»316 (2) —Attorney's fee not allowed on amoont received from 

iMUiknipt's estate. 

A holder of a note, stipulating for an attorney's fee if collected by 
legal process, is not entitled' to such fee on so much of the amount of the 
note as was allowed as a claim against the estate of the bankrupt maker, 
since the services of an attorney for such collection were not required, nor 
had compensation for such services matured before bankruptcy proceed- 
ings were Instituted. 

In Bankruptcy. In the matter of William Harris, bankrupt On 
petition by the Miners' Bank of Wilkes-Barre for review of an order 
of the referee disallowing a portion of its claim. Report referred back 
to referee, with instructions. 

Thos. M. Herbert, of Wilkes-Barre, Pa., for petitioner. 
John McGahren, of Wilkes-Barre, Pa., for respondent 

WITMER, District Judge. The Miners' Bank of Wilkes-Barre has 
brought here for review the order of the referee, disallowing portion 
of its claim proven, in so iar as the same relates to attorney's commis- 
sion on a note held by the bank against the bankrupt and others. 

A promissory note, dated April 27, 1916, for $16,500, with interest 
at 6 per cent., payable to the bank, was executed and delivered to it by 
Phillip Harris, Sr., William Harris, and John Reese. The note con- 
tained a power of attorney to enter and confess judgment. It also pro- 
vided allowance for an attorney's fee: 

"An attorney's fee of 5 per cent, if collected by legal process." 
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May 6, 1916, judgment was entered on the note by confession in the 
court of common pleas of Luzerne county. February 5, 1918, $4,800 
was paid on account of principal. September 11, 1919, execution was 
issued and levy made on the real estate of Phillip Harris, Sr., which was 
afterwards stayed. November 3, 1919, execution was issued and levy 
made on real estate of John D. Reese, realizing by sale $3,000, which 
was applied, as follows: Sheriff's costs, $143.40; taxes, $276.55; 
applied on judgment, $2,580.25. Phillip Harris, Sr., died, and his es- 
tate paid on distribution, April 9, 1920, $8,576.90, leaving a balance due 
on the judgment, exclusive of attorney's fees, $1,521.50. This balance 
was allowed and awarded to the bank. The contention is that a fur- 
ther sum of $585 is due and should have been allowed on the judgment 
and on account of the attorney's fees. 

[1] Where the holders of a note, providing allowance for attorney's 
fee, employ coimsel to enforce collection, the commission stipulated 
in the instrument is usually allowed, imless such is highly exorbitant 
for such services rendered. The agreement of the parties, however, 
is of importance, and governs, as in all other business transactions. 

[2] In the present case it was provided that an allowance of 5 per 
cent, should be added, if collected by legal proceedings. I take it that 
by this was meant that, in addition to the amount so collected, 5 per 
cent, should be added for counsel's services. The amount of $3,000 
was enforced by legal proceedings, and for such services the sum of 
$150 is due and may be added to the judgment. 

That the attorney's fee was not incorporated and made part of the 
judgment on entry or revival is not important here. The fee attached 
to the judgment in the event of collection by legal proceedings in pro- 
portion to the amount collected, and became part of it as costs to which 
plaintiff is entitled. 

[3J Referring to the money obtained from the estate of Phillip Har- 
ris, Sr., and credited on the judgment, it may be noted that, since it 
does not appear that the same was obtained through legal proceedings, 
in which services by attorney were required, there can be no allowance 
on account. 

[4] As to the balance allowed by the referee out of the bankrupt es- 
tate, no allowance is made, because the services of attorney, if any, 
were not required, nor had compensation for such services matured be- 
fore bankruptcy proceedings were instituted. In re Gebhard (D. C.) 
140 Fed. 571 ; In re Garlington (D. C.) 115 Fed. 999; In re Keeton, 
Stell & Co. (D. C.) 126 Fed. 429; In re Milling Co. (D. C.) 16 Am. 
Bankr. Rep. 456, 144 Fed. 314. 

The report is referred back to the referee, to make distribution agree- 
ably, as herein indicated. 
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HEREFORD T. MESERVE. 

(Circuit Court of Appeals, Ninth Circuit. AprU 4, 1021. Rehearing De- 
nied May 16, 1921.) 

No. 3541. 

1. Judgment <&==>66S(1) — Nat conelusive on rights of nonresident, not named 

In eomptamt, though made a party by eourf s order. 

A judgment held not conclusive on the rights of a nonresident, made a 
party by order of court and served with summons and copy of the com- 
plaint, but who did not appear, where he was not named in the com- 
plaint, and it contained no allegations that he was required to answer, 
or to give notice that his rights could be affected by the suit. 

2. Attorney and client <^^166(l)-*-Contract between Joint attorneys for equal 

division of fees estabUsbed. 

Evidence held to sustain a finding by the trial court that an agreement 
was made between plaintiff and defendant, as joint attorneys in a suit, 
for equal division of any fees which should be awarded to them in the 
suit. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Benjamin F. Bledsoe, 
Judge. 

Action at law by Edwin A. Meserve against Frank H. Hereford. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Frank H. Hereford, of Tucson, Ariz., and W. N. Goodwin and Good- 
win & Morgrage, all of Los Angeles, Cal., for plaintiff in error. 

Paul H. McPherrin and Meserve & Meserve, all of Los Angeles, Cal., 
and Isadore Golden, of San Francisco, Cal., for defendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The records and briefs in this case are 
voluminous, but the controversy lies within a narrow compass. It is 
a controversy between two attorneys concerning the division of an at- 
torney's fee. Meserve, who was the plaintiff in the court below, resided 
in California, and Hereford, the defendant, resided in Arizona, The 
plaintiff had for a client one Zeckendorf, who employed him to go to 
Tucson, Ariz., to bring suit against the Silver Bell Copper Company and 
one Steinfeld, to compel Steinfeld to repay moneys which it was alleged 
he and others had taken from the corporation. The defendant, at the 
plaintiff's instance, was employed as associate counsel. The plaintiff 
and defendant agreed that each was to make his own arrangements with 
Zeckendorf as to fees to be paid by the latter, but that whatever fees 
might thereafter be allowed by the court as against the corporation, 
or the receiver thereof, should be shared equally. The litigation was 
protracted. There were two court allowances of fees for the attorneys, 
one of $50,164.99, and one of $10,000. Both fees were collected by the 
defendant. Of the first, he sent one-half to the plaintiff. When the 
second fee was received, the defendant applied $5,000 thereof to his 
own use, and deposited the remainder in a bank at Tucson to the order 
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of Zeckendorf, and immediately brought suit against Zcckendo;rf , and 
attached $3,500 of the money. Zeckendorf lived in New York, Later 
the plaintiff's name was added as party defendant in that action, and an 
alias summons was served on him in California. 

The present action was brought to enforce the contract between the 
plaintiff and the defendant for an equal division of the fees, and to re- 
cover from the defendant the balance of the $10,000 fee alleged to 
be owing to the plaintiff. The case was tried before the court vvithout 
a jury. The court found that the agreement between the plaintiff and 
the defendant was that all fees that might be allowed by the court to 
Zeckendorf should be equally divided between the said attorneys, and 
that this agreement continued without change until the end of the litiga- 
tion; that the defendant received the $10,000 payment, and applied 
one-half thereof to his own use, and deposited the remainder in the 
bank to Zeckendorf 's credit; that the appropriation of $5,000 to his 
own use by the defendant was in violation of the agreement ; that the 
plaintiff was entitled to receive from the defendant $2,500 as his share 
of the said $5,000 so appropriated by the defendant ; and that the de- 
fendant acted within his rights in paying the said $5,000 to Zeckendorf. 

[1] The defendant contends that the matter involved in this action 
was adjudicated by the judgment of the superior court of Pima coun- 
ty, Ariz. In that action the defendant herein was plaintiff and Zecken- 
dorf was the defendant. The complaint, in substance, alleged that the 
sum of $10,000 had been allowed Zeckendorf for the services "of this 
plaintiff, E. A, Meserve," that the plaintiff's service was reasonably 
worth $8,500, that he has received on account $5,000, and there still 
remained due and owing him $3,500. Judgment was demanded against 
Zeckendorf for $3,500. Thereafter the defendant herein filed in that 
cause an affidavit setting forth that Meserve should be made a party 
defendant, whereupon an order was made that he be made a party and 
served with summons and a copy of the complaint. The summons 
served on the plaintiff herein was a notice to appear and answer the 
complaint The judgment rendered in that action can have no effect 
upon the present case. The plaintiff herein was not named in the com- 
plaint. There was no allegation in the complaint which he was called 
upon to answer. If it was true that Zeckendorf owed the defendant 
herein $3,500, as alleged, it was a matter wholly aside from the rights 
of the parties in and to the $10,000 fee, and was a matter in which the 
plaintiff herein had no concern. There was nothing in the papers which 
were served on him to give him notice that the defendant had received 
the $10,000 fee. or had deposited one-half thereof in a bank, or that 
he had attached $3,500 thereof, or that in the action the interest of the 
plaintiff herein in the $10,000 fee was in any way assailed. 

[2] The principal question in the present case was whether or not 
the plaintiff and the defendant had made an agreement for an equal 
division of the fees. The court below found upon the evidence that 
such an agreement had been made, and that it continued in force 
throughout the litigation. The defendant presented a written request 
for certain findings in his favor. He now assigns as error that the 
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court denied those requests, and that the evidence was insufficient to 
justify the findings which were made. It is not assigned that there was 
no evidence to sustain the findings. The assignment that the evidence 
was insufficient to justify the findings does not avail to bring under re- 
view the evidence on which findings have been made by the court. But, 
if the evidence were properly here for review, it would amply sustain 
the findings of the court below. In fact, we do not see how the court's 
findings could reasonably have been otherwise than as they were. That 
there was an agreement for equal division of the fees was admitted by 
the defendant, when he sent to the plaintiff his one-half of the $50,- 
000 fee and wrote : 

"Inclosed please And my certified check for one-half of the amount paid 
me by the receiver on account of the judgment rendered for attorney's fees." 

It is true that in that letter he also wrote that he felt that some new 
arrangement should be made in regard to fees — 

"or you must come down here and attend to your part of the work. I expected 
yon to say something in that regard when we put in' our bill for the $10,000 
additional fees ; but, as you did not, I feel I must call your attention to it 
There is no reason that I know of why I should do all the work and divide the 
fee. Nevertheless, I have divided the fee in the original case, because that 
was our agreement. With the other and subsequent fees in the case I think we 
should have an understanding or agreement, or put in bills to the court 
separately for the amount of work we have each done, and take our allow- 
ance as individuals." 

In answer to that the plaintiff wrote the defendant, rejecting his 
proposition, and saying : 

*'Until this case is ended, the fees will be divided one-half and one-half. 
* * * So far as the Silver Bell Case is concerned, there is going to be 
no change in the arrangement now existing between us, namely, for a division 
of the fees, one-half and one-half." 

There is oral testimony on the subject, but there is no convincing 
evidence that the original agreement was ever modified. The evidence 
was that the original employment of the defendant was made while he 
was a partner in the firm, of Hereford & Hazzard. It is contended that 
the evidence was insufficient to sustain the court's finding that, when the 
firm was dissolved in the year 1905, the defendant succeeded to Here- 
ford & Hazzard's obligations under the agreement 'with the plaintiflf. 
But the record shows that Hazzard had nothing whatsoever to do with 
the litigation, except that the firm name was appended to papers. When 
Hereford divided the $50,000 fee, he made no question of his lack of 
authority as successor in the litigation to the former firm of Hereford 
& Hazzard. Nor was such difficulty found by him when apportioning 
to himself $5,000 of the $10,000 fee. On January 18, 1906, after the 
dissolution of the firm, the defendant wrote to the plaintiff saying that — 

"Hazzard asked, as a matter of courtesy, that the firm name of Hereford & 
Hazzard be signed to the brief, together with your name, as he was a member 
of the firm at the time the appeal was taken/* 

• It is contended that the agreement between the plaintiflF and defendant 
was without consideration and was nudum pactum. In answer to this 
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it is sufficient to say that the case was one of mutual promises and 
that the contract was executed. 

"Attorneys who jointly undertake to prosecute or defend a lawsuit are 
entitled, in the absence of any agreement to the contrary, to share equally 
in the compensation." 6 C. J. 754. 

It has been held that in such a case as this the plaintiff and the de- 
fendant are special and limited partners, that in the absence of an agree- 
ment to the contrary they are entitled to share equally in the compensa- 
tion, and that mere neglect on the part of one of them to perform serv- 
ices will not amount to an abandonment of the contract. Henr}' v. 
Bassett, 75 Mo. 89. See, also, Owen v. Dudley, 217 U. S. 488, 30 Sup. 
Ct. 602, 54 L. Ed. 851, Comstock v. Baldwin, 125 Minn. 357, 147 N. 
W. 278, McGee's Estate, 205 Pa. 590, 55 Atl. 776, and Aycock v. 
Baker (Tex. Civ. App.) 60 S. W. 273. 

The defendant presents other contentions, all of which we find with- 
out merit, and of such a' nature as not to require discussion. For exam- 
ple, it is urged that the complaint should have been dismissed for vari- 
ance between allegation and proof, in that the complaint alleged that, 
after the plaintiff had been engaged in the litigation as attorney for 
Zeckendorf , the plaintiff employed the defendant as an attorney to assist 
him, whereas the proof was that the defendant was employed by Zeck- 
endorf in the plaintiff's presence. Such a variance was wholly unim- 
portant, and it was properly disregarded by the court below. It was 
immaterial whether the defendant was engaged by Zeckendorf or by 
Zeckendorf's attorney. The fact was that he was engaged and that 
he rendered the service. The present litigation concerns only the divi- 
sion of the fees that were to be received as ordered by the court in 
that litigation. 

We find no error. The judgment is affirmed. 



TWIN FALLS SALMON RH'ER LAND & WATER CO. et al. v. CALDWELL 

et al. 

(Circuit Court of Aiq;>eals, Ninth Circuit. March 9, 1921. On Petition for Re- 
hearing, May 9, 1921.) 

No. 3502. 

1. Waters and water courses <^i=^247(l) — New pleadings made necessary by 
matters arising after filing of biU. 

Where, since the commencement of a suit by the settlers on lands within 
an irrigation project under the Carey Act (Comp. St. § 4685), to determine 
their water rights under their contracts with the construction company, 
new and material questions have arisen, not within the issues, by reason 
of the action of the state board of land commissioners in excluding the 
lands of some of complainants from the project and including the lands 
of others, making the interests of such two classes of complainants an- 
tagonistic and by the action of the Commissioner of the General Ijand 
Office in Issuing patents to the state for some of the lands, involving a 
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finding that such lands were supplied with sufficient water for their 
reclamation, a realignment of parties and new pleadings held necessary 
before the rights of the parties can be adjudicated. 

On Petition for Rehearing. 

t. Waters and water courses 4&=>222— Cost of change in irrigation system held 
chargeable to construction and not nuintenan^. 

Where a natural basin, 90 acres in area, originally utilized as a part 
of the canal of an irrigation system constructed by a company pursuant 
to a contract with the state under the Carey Act (CJomp. St. ( 4685), 
proved in use to be wasteful because of leakage through holes in the 
bottom, and evaporation, and after a number of years a canal was built 
across it, the cost of such canal held a construction cost, to be borne by 
the company under its contract, and not a maintenance charge, which 
could be assessed against the water users. 

Appeal from the District Court o£ the United States for the South- 
ern Division of the District of Idaho; Frank S. Dietrich, Judge. 

Suit in equity by A. E. Caldwell and others, in behalf of themselves 
and all persons similarly situated, against the Twin Falls Salmon Riv- 
er Land & Water Company and others. Decree for complainants, and 
defendants appeal. Reversed in part, and remanded. 

Richards & Haga, S. H. Hays, and P. B. Carter, all of Boise, Idaho, 
and A. N. Edwards, of St. Louis, Mo., for appellants. 

James R. Bothwell, of Twin Falls, Idaho, Sullivan & Sullivan, of 
Boise, Idaho, and Turner K. Hackman, of Twin Falls, Idaho, for ap- 
pellees, y 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. This controversy was before this court 
in Twin Falls Salmon River Land & Water Co. v. Caldwell, 242 Fed. 
177, 155 C. C. A. 17. It relates to transactions connected with a pro- 
ject for the reclamation of certain desert lands in the state of Idaho 
under the so-called Carey Act (section 4 of the Act of August 18, 
1894, 28 Stat. 422), as amended by the Act of June 11, 1896 (29 Stat. 
434, [Comp. St. § 4685]), and the Act of Marcb3, 1901 (31 Stat. 1188 
fComp. St. § 4687]), and the Act of the Legislature of the state of 
Idaho approved March 9, 1895 (Session Laws of 1895, p. 219), re- 
enacted in 1899 (Laws of 1899, p. 282) and re-Aacted and codified in 
Revised Codes of 1908 (sections 1613-1634), and more recently com- 
piled in Statutes of 1919 (sections 2996-3074). 

The relation of the federal government to the state government in 
the reclamation of desert lands arises out of the fact that the federal 
government owns the lands, and Congress is invested by the Constitu- 
tion with the power of disposing of the same, while the state has 
been given jurisdiction to provide for the appropriation and beneficial 
use of the waters of the state which necessarily includes a use for the 
reclamation of such lands. In Gibson v. Chouteau, 13 Wall. 92-99 
(20 L. Ed. 534), the Supreme Court of the United States said : 

"With respect to the public domain, the Ck)n8titatlon vests In Congress the 
power of disposition and of making all needful rule» and regulations. That 
power is subject to no limitations. Congress hajs the absolute right to pre- 
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scribe the times, the conditions, and the mode of transferring this property, 
or any part of it, and to designate the persons to whom the transfer shall be 
made," 

In U. S. V. Hanson, 167 Fed. 881-884, 93 C. C. A. 371, this court 
held that this right extended to the withdrawal of land by the Secre- 
tary of the Interior under the Irrigation Act of June 17, 1902 (32 Stat. 
388 [Comp. St. §§ 4700-4708]), which land prior to that act had been 
taken possession of and occupied by a settler and resided upon by him 
continuously with the intent to file a homestead entry thereon under 
the laws of the United States when the lands should be surveyed and 
opened to entry. This was a possessory right under section 3, Act of 
Miay 14, 1880 (21 Stat. 141), but a right which had to yield to the su- 
perior right of Congress to prescribe the times, the conditions, and the 
mode of transferring such property or any part of it and to designate 
the persons to whom the transfer should be made. 

The absolute power of Congress over the public domain as thus de- 
fined requires that the court should carefully scrutinize the acts of 
Congress providing for the grant of desert lands to the states, that we 
may understand the conditions and limitations upon which the grant 
was made. The first observation to be made with respect to the Carey 
Act is that its purpose was to aid the public land states in the reclama- 
tion of the desert lands in such states. Without such reclamation such 
lands are ob\'iously unfit for settlement, cultivation, or sale. The 
states having jurisdiction to provide for the appropriation and benefi- 
cial use of the waters of the state for that purpose are invited by the 
act to co-operate with the United States in such a plan, and to that 
end such states are authorized to apply to the Secretary of the Interior 
for such desert lands, not exceeding 1,000,000 acres in each state, as 
the state may cause to be irrigated, reclaimed, and occupied. Upon 
such a proper application the Secretary of the Interior, with the ap- 
proval of the President, is authorized and empowered to contract and 
agree from time to time with each of the states to bind the United 
States to convey, grant, and patent to. the state free of cost for survey 
and price for such desert lands. But before the application of any state 
is allowed or any contract or agreement is executed or any segregation 
of any of the lands from the public domain is ordered by the Secre- 
tary of the Interior, the state shall file a map of the said lands propos- 
ed to be irrigated and shall exhibit a. plan showing the mode of the 
contemplated irrigation and which plan shall be sufficient to thorough- 
ly irrigate and reclaim said land and prepare it to raise ordinary agri- 
cultural crops, and shall also show the source of the water to be used 
for irrigation and reclamation, and the Secretary of the Interior is au- 
thorized to make necessary regulations for the reservation of the lands 
applied for by the states to date from the date of the filing of the map 
and plan of irrigation, but such reservation shall be of no force what- 
ever if such map and plan of irrigation shall not be approved. It is 
further provided that any state contracting under the act is authorized 
to make all necessary contracts to cause the said lands to be reclaimed 
and to induce their settlement and cultivation in accordance with and 
subject to the provisions of the act. But it is specifically provided that 
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the state shall not be authorized to lease any of said lands or to use or 
dispose of the same in any way whatever, except to secure their recla- 
mation, cultivation, and settlement. It is further provided that, as 
fast as any state may furnish satisfactory proof according to such 
rules and regulations as may be prescribed by the Secretary of the In- 
terior that any of said lands are irrigated, reclaimed, and occupied by 
actual settlers, patent shall be issued to the state or its assigns for the 
said lands so reclaimed and settled. 

The Carey Act was amended by the Act of June 11, 1896 (29 Stat. 
434). The amendment authorized the state to create a lien upon the 
lands ^nted for the actual cost and necessary expenses of reclama- 
tion. The amendment provides that a lien or liens is authorized to be 
created by the state to which such lands are granted and by no other 
authority whatever, and when created shall be valid on and against 
the separate legal subdivisions of land reclaimed for the actual and 
necessary expenses of reclamation and reasonable interest thereon 
from the date of reclamation until disposed of to actual settlers, and 
when an ample supply of water is actually furnished in a substantial 
ditch or canal or by artesian wells or reservoirs to reclaim a particu- 
lar tract or tracts of such lands, then patent shall issue for the same to 
such state without regard to settlement or cultivation, but it is pro- 
vided that in no event, and in no contingency and under no circum- 
stances, shall the United States be in any manner directly or indirectly 
liable for any amount of any such lien or liability in whole or in part. 

The Legislature of the State of Idaho by an act dated March 9, 
1895, provided in section 1 (Session Laws of 1895, p. 219; section 
1613,. Rev. Codes; section 2996, Compiled Stats.) for the acceptance 
of the conditions of the Carey Act, together with all the grants of 
land to the state under the provisions of the act, and for the selection, 
management, and disposal Si such lands, by a state board of land com- 
missioners provided for by the act. By section 20 of the act (section 
1629, Rev. Codes; section 3018, Comp, Stats.), it was provided that 
the water rights to all lands acquired under the provisions of the act 
should attach and become appurtenant to the land as soon as title pass- 
ed from the United States to the state. 

The facts in the case are stated by the District Court in Caldwell v. 
Twin Falls Salmon River Land & Water Co., 225 Fed. 588, and by 
this court on the former appeal in Twin Falls Salmon River Land & 
Water Co. v. CaldweU, 242 Fed. 177, 155 C. C. A. 17. It will not be 
necessary to restate more than a brief summary of such facts. 

The agreements between the parties are attached to the amended 
complaint. 

The contract between the state of Idaho, through its state board of 
land commissioners, with the Twin Falls Salmon River Land & Water 
Company, the appellant herein, and hereafter referred to as the "Con- 
struction Company," entered into on April 30, 1908, contemplated the 
construction of an irrigation system for the irrigation of approximate- 
ly 150,000 acres of desert land. This estimate was based upon a re- 
port of the state engineer, which stated, among other things, that — 
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''The waten supply will be taken from the Salmon river, the proposers holdlncr 
a i)ermit from this office to divert 1,500 cubic feet per second of time from that 
stream, together with all storm and flood waters. The Salmon river above the 
point of intended diversion has a drainage area of about 1,750 square miles, a 
gooci portion of which lies in the mountains where very heavy falls of snow 
occur each year. The waters available for the enterprise are unquestionably 
adequate for the purpose in hand, and the right of the proposers is most excel- 
lent, legally considered ; all adverse priorities being so small in the aggregate 
as to be negligible." 

In a public notice issued by the Construction Company it was an- 
nounced that 80,000 acres of Carey Act lands were opened for entry 
under the canal system on June 1, 1908; that 70,000 acres of this land 
were filed on -during the month of June. The notice announced: 

That ''this tract of land affords better inducement to the home seeker than 
any other tract of land in the Northwest." That "the water supply for the 
Twin Falls Salmon River project is obtained from the Salmon river, which 
has a vast drainage area on the Cassia national forest reserve. The water 
right is perfect, and there is no land susceptible of irrigation above the Salmon 
tract and no water rights in contest. It carries water sufficient for the irri- 
gation of more than 150,000 acres, in normal years, and as a rule the spring 
run-off is far greater than the amount of water required for the Irrigation of 
this amount of land for the full season." 

The contract between the state and the Construction Company pro- 
vided for the organization of a corporation to be formed at the expense 
of the Construction Company, to be known as the "Salmon River Land 
Company" ; the latter was to be organized with an authorized capital 
stock of 150,000 shares, which amount was intended to represent one 
share for each acre of the land which might thereafter be irrrgated 
from said canal. This corporation will hereafter be referred to as the 
"Operating Company." ^ 

The contract further provided that the state of Idaho, by its state 
board of land commissioners, would not approve any application for 
filing on the land described in the contract until the person or oersons 
so applying to the board should furnish to the board a true copy of the 
contract entered into with the Construction Company for the purchase 
of sufficient shares of water rights of said irrigation works for the 
irrigation of said land; that said shares of water rights were to be 
evidenced by the stock of the Salmon River Canal Company. 

The contract called for the building by the Construction Company 
of an irrigation system to consist of a dam, reservoir formed by the 
dam, tunnels, and a canal with laterals. The contract which the set- 
tler was to enter into with the Operating Company provided that the 
interest of the settler in that company should be evidenced by a cer- 
tificate showing the number of shares of the capital stock owned by 
the settler corresponding to the number of acres of land to be irrigated 
under the system. It was recited in the certificate that it entitled the 
owner thereof to receive one-himdredth of a cubic foot of water per 
acre per second of time for the land described in the certificate. 

There is evidence in the record tending to show that on January 1, 
1915, there were outstanding contracts between the Construction Corn- 
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pany and the settlers for the delivery of water to tracts of land as fol- 
lows : 

Lands claimed under tbe Carey Act 65,727 acres 

Desert Land Act 4,939 ** 

scrip locations 1,^)3 " 

•••*•* school land locations 779 " 

Total outstanding contracts 73,348 " 

Minor discrepancies will appear in the following statements relating 
to the acres of land under separate classifications and totals, but these 
discrepancies are imimportant and need not be further mentioned. 

It appears, further, that the whole number of acres proved up by the 
settlers under the Carey Act was 44,022 acres ; not proved up by set- 
tlers, 21,111 acres; total, 65,133 acres; that with respect to the Carey 
Act lands not proven up, no cultivation had been made on J6,000 acres ; 
occupied and proved up, 5,700 acres; total, 21,700 acres. 

Deducting entries on Carey Act Lands amounting to 16,000 acres, 
on which there was no cultivation made, from the total of 73,348 acres 
for which there were outstanding contracts running to claimants hold- 
ing under the Carey Act, the Desert Land Act, scrip locations, and 
school land locations, leaves 57,348 acres of land which had been oc- 
cupied and cultivated ztA for which water was claimed by the settlers 
for irrigation under the terms of their contracts with the Construction 
Company. 

There is evidence in the record tending to show that this acreage is 
greatly in excess of the acreage for which water is available under the 
system, even during years of normal run-off, and for that reason the 
settlers contended fliat the Construction Company had failed to com- 
ply with the terms of its agreement and accordingly they refused to 
pay the installments due on account of the purchase price. 

The complainants asked for a decree that the amount due from each 
and every settler and contract holder of water rights in said irrigation 
system should constitute and be declared to be a trust fund for the pur- 
pose of carrying out the objects and purposes of the contracts set out ^ 
in the complaint and particularly to furnish each and every acre of * 
land having water rights appurtenant to it with an ample and suffi- 
cient supply of water as contemplated by the contracts, and not less 
than one-half miner's inch per acre continuous flow, or 2% acre feet 
per acre, if delivered by periods upon demand of the several owners 
thereof, measured and delivered not more than one-half mile from the 
quarter section of land on the said irrigation system, and that the trust 
so declared and created be prior and superior to the rights or claims 
of any and all persons whatsoever; and, that a receiver be appointed 
by the court to take immediate possession of the irrigation system and 
receive and collect all sums due from all water contract holders in the 
system and to hold and use the same as directed by the court ; that the 
receiver be directed to secure an additional supply of water if the same 
be feasible, or in lieu thereof, to reduce the area of the project to a point 
within the water supply so that the land remaining should have appur- 
tenant thereto an ample supply of water for irrigation ; that the water 
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rights and contracts outside of said area and the corporate stock there- 
for should be canceled and that the owner of such canceled entries and 
stock be entitled to receive from the trust fund payment of alJ moneys 
paid therefor including interest and damages, to be determined by the 
court. 

[1] When the District Court heard this case originally, the construc- 
tion of these contracts between the state and the Construction Company 
and the Construction Company and the settlers together with other evi- 
dence was submitted to the court to determine the quantity of water per 
acre that was to to be delivered to the settlers during the irrigation sea- 
son. The court determined that these contracts contemplated a right 
sufficient to enable the settlers to receive water at the rate of one-hun- 
dredth of a second foot per acre continuously during the season of actu- 
al irrigation, the amount of which was determined to be 2% acre feet, 
measured at the points of delivery from the system into the consumers' 
laterals. The court thereupon entered a decree that the Construction 
Company should not sell rights in excess of such available supply. The 
decree also restrained the Construction Company from making any ad- 
ditional contracts for the sale of water rights and also from waiving the 
right to forfeit any existing contract; and also restrained the Con- 
struction Company, together with the other defendants, from collect- 
ing or attempting to enforce payments upon such water right agree- 
ments, including any overdue payments of installments on said agree- 
ments, until such time as the holders thereof had been provided with 
the water supply so contracted for, or given trustworthy assurance to 
be approved by the court that such water would be provided. The 
court refused to appoint a receiver for the system. 

On appeal to this court, Judge Ross, speaking for the court, stated 
the substance of the controversy as then presented in the following 
language : 

"The difficulties that have arisen grow out of the fact, discovered, unfortu- 
nately, too late, that instead of the appropriation of the waters of the stream 
amounting in fact to 1,500 cnhic feet per second, the snpply, as shown hy the 
Kcord and according to the practical concession of the parties, was only 
' about one-third of that amount — wholly Insufficient for the reclamation and 
irrigation of the entire tract segregated by the Secretary of the Interior, and 
also insufficient, it is claimed, for at least the proper irrigation of all of 
the lands covered by contracts of sale issued by the construction company to 
settlers." 

The court held that the settlers were entitled under their contracts 
to one-hundredth of a second foot of water per acre provided such 
quantity could be beneficially applied, but were not entitled as a con- 
tractual right to 2% acre feet per acre as held by the District Court, 
since that amount was merely determined in an advance estimate made 
by the proposer of the plan as to the capacity of the system. In other 
words, it was not an agreement on the part of the Construction Com- 
pany that that amount of water would be delivered unconditionally to 
each settler during the season, but the court did hold that the Carey 
Act as amended required that an ample supply of water for the land 
should be actually furnished as a condition precedent to the issuance 
of the patent and that whether or not such a supply was actually fur- 
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nished was a question of fact, and that all questions of fact in relation 
to all the puhlic lands were matters for the exclusive determination of 
the officers of the land department. 

This aspect of the case presented a situation to the court which was 
obviously one of great difficulty in the solution of the questions involv- 
ed in the issues of the case. It led the court to say in its opinion : 

**When the well-known fact is remembered that desert lands after coltiYa- 
tion can produce profitable crops with less water than when new and that a 
Tery considerable quantity of the lands embraced within the present project 
have according to the records been abandoiH with the possibility that more 
may be, it is at least to be hoped that of the remainder a saccess may be made 
for all concerned.*' 

The court sustained the interlocutory decree restraining the Con- 
struction Company from making any further sales of water rights, but 
reversed it with respect to the requirement of 2% acre feet per acre. 
The court made no order with respect to the appointment of a receiver 
to take change of the property and affairs of the Construction Compa- 
ny. Upon' the return of the mandate of this court to the District 
Court, the decree of that court was modified accordingly. Thereafter 
appellants filed a supplemental answer. 

It appears from this supplemental answer that subsequent to the 
first trial of the case, viz., on November 11, 1916, the state board of 
land commissioners had canceled a large number of entries made by 
the settlers under the Carey Act ; that the area of these canceled en- 
tries amounted to approximately 13,000 acres, and that by such can- 
cellation the niunber of acres for which there were outstanding con- 
tracts had been reduced to 60,170.8 acres. It appears further that on 
October 18, 1917, the state board of land commissioners entered a fur- 
ther order reducing the acreage of the project as follows: 

'The total irrigable acres in the Salmon River Twin Falls Carey Project 
shall not exceed 35,000 irrigable acres within the project, and that the state 
land b«ird will not apply to the federal government for patents to lands with- 
in the project which, added to any lands already patented, or state lands here- 
tofore sold, or desert entries which may remain within the project, will 
make a total acreage receiving water from the Irrigation system and within 
the project of over 35,000 acres." 

It appears that this order contemplated the reducing of the project 
to 35,000 net irrigable acres or a gross acreage of approximately 39,- 
000 acres including nonirrigable land embraced within entries approv- 
ed for patent, and that said order contemplated that approximately 
21,000 acres out of the 60,170.8 thus embraced within outstanding 
water contracts should be excluded from said project and relinquished 
to the United States and should not be patented to the state of Idaho 
for irrigation under said irrigation system. 

It appears from a stipulation just filed by counsel for the parties to 
this appeal that a patent has now been issued and delivered by the 
United States government to the state of Idaho based upon the appli- 
ration of the state for lands under the Carey Act; that the Depart- 
Jient of the Interior, by the issuance of said patent, intended that the 
"vater available for such project should be used for the reclamation of 
I net irrigable area of approximately 35,000 acres, and said Interior 
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Department has declined to issue patent for the remainder of said 
Carey lands in said project. 

By an order of the state board of land commissioners dated Febru- 
ary 4, 1918, it was recited with respect to the project under considera- 
tion that its reduction to the number of acres theretofore indicated by 
the board would result in the exclusion of certain individuals, togeth- 
er with their titles, from the project, which would result in a depre- 
ciation of the value of the improvements placed upon their respective 
entries to the point of confisogiion of such improvements. 

It was therefore resolved iP substance that a committee of one be 
appointed to assess and determine the value of the improvements plac- 
ed upon all such excluded entries and report the same to the board, 
giving the legal subdivisions of the lands and the names of the entry- 
men, with items and character or value of improvements upon such 
entries ; and that the land board transmit such report to the next Leg- 
islature for their consideration. 

It appears from this report that two of the appellants, viz., James 
W. Beauchamp and Harold M. Sims, belong to the class of settlers 
whose lands will be excluded from the project, and that six of the ap- 
pellants, viz., A. E. Caldwell, W. F. Mikesell, V. E. Morgan, J. E. 
Pohlman, W. C. Pond, and Carl Washburn, belong to the class of 
settlers whose claims will be included in the project and in the applica- 
tions for patents and will therefore be entitled to receive water from 
the system. 

This situation was pleaded in the supplemental answer of the Con- 
struction Company and is supported by the evidence. It is therefore 
contended by die appellants that there is a conflict of interest between 
the appellants whose lands will be excluded from, and those whose 
lands will be included in, the application for patents, and that the ap- 
pellants whose lands are to permanently remain in the project cannot 
represent the settlers whose lands will be excluded therefrom. Il is 
contended that their interests are wholly antagonistic. 

Upon a rehearing before the District Court additional testimony was 
taken as to the amotmt of water required to irrigate the lands em- 
braced in the project, and the court reduced its previous estimate from 
2% acre feet to 2% acre feet as the amount reasonably required for 
irrigation after the lands had been farmed a few years and the soil 
brought to a permanent irrigable status. 

The court further found that the system would not, in an average 
year, furnish water at the farmers' headgates in excess of 57,000 acre 
feet, the court finding specifically that 56,500 acre feet was a fair es- 
timate. The court, referring to the evidence upon which this estimate 
was based, says: 

"What amount of land wUl the water avaUable in an average year irri- 
gate? The estimate of the Commissioner of the General Land Office and land 
|board was 35,000 acres, but this was npon the condition that certain wasteful 
features of the system would be eliminated, and that this area would consist of 
a compact body of land. The Commissioner's conclusion (as shown by his 
letter of October 18, 1917) that in the average year the system will deliver 
to the farmers' headgates 78,000 acre feet of water, must have involved the 
assumption of a realization of these conditions, for that amount is greatly in 
excess of what is conclusively shown by an actual test for the last seven years. 
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According to the records of the defendants, in only one year out of seyen has 
the delivery equaled that amount, the average heing between 56,000 and 57,000 
acre f^t; and the reservoir is now empty! In 1913 the delivery was 50,175 
acre feet; in 1914, 73,933; in 1915, 27,080; in 1916, 57,232; in 1917, 97.958; 
in 1918, 54,517; and in 1919 (esUmated) 33,000." 

This estimate of 56,500 acre feet upon a basis of 2% acre feet per 
acre for the season reduces the area of the irrigable project to 24,214 
acres, instead of 35,000 acres as found by the state board of land com- 
missioners upon the advice of the Conamissioners of the General Land 
Office, and upon which finding a patent has now been issued to the 
state. Whether the water available for the irrigation of the lands in 
this project is ample for that purpose as required by the Carey Act is, 
as was stated in the former opinion of this court in this case and in the 
more recent case of Twin Falls Salmon River Land & Water Co. v. 
Davis (C. C. A.) 267 Fed. 382, a question of fact for the exclusive de- 
termination of the officers of the Land Department. 

The court entered a decree that under the contracts and agreements 
between the settlers and the Construction Company, in addition to a pro- 
portionate incidental interest in the irrigation system and the franchis- 
es connected therewith, the settlers were entitled, amongf othei* things: 

(1) To receive one-hundredth of a cubic foot of water per acre per 
second of time (measured from the main laterals into their private 
ditches) during the irrigation season, subject to the implied limitations 
that the right does not at any time exceed the amount of water reason- 
ably required for the proper irrigation of the settlers' lands according 
to the usages of good husbandry ; that under said contracts and agree- 
ments and pursuant to the mutual understanding of -all the parties con- 
cerned and by virtue of the law, the Construction Company was not 
at liberty to sell or contract to sell such water rights in excess of the 
capacity of the reservoir and conduits which it had agreed to construct, 
or of the water supply made available by it for delivery therefrom, in 
ordinary or average years. 

(2) That the rate of 2V^ acre feet per acre per season is and will con- 
tinue to be required for the reasonable successful production (measur- 
ed by the standards of good husbandry) of crops to which said lands 
are adapted and which have been and probably will continue to be 
grown thereon, and which the parties had in contemplation when said 
agreements were made, which said amount of water is less than one- 
hundredth of a second foot per acre flowing continuously during the 
irrigation season. 

(3) That said Construction Company had outstanding contracts 
similar to those held by the settlers covering rights aggregating 60,- 
070.8 acres, all of which in so far as the record disclosed were appar- 
ently valid and were recognized by the defendant as conferring upon 
the holders thereof the right to receive water ratably and in propor- 
tionate amounts. 

(4) That the reservoir and canals constructed by the Construction 
Company are of sufficient capacity to conserve and deliver the amount 
of water called for by said outstanding contracts, but that the water 
resources which the defendant had provided therefor furnish and 
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will furnish 56,500 acre feet per season and no more, measured at the 
users' headgates along the main laterals as in the contracts provided; 
that no other water supply is available, and consequently the system 
can be relied upon to furnish 40 per cent., and no more, of the water 
which the defendant, by its outstanding contracts, had agreed to sell 
and deliver, viz., 140, 396 acre feet per season. 

This decree is based upon the contractual obligations of the Con- 
struction Company with the settlers, and takes no account of the prob- 
able and now the final determination of the Land Department that the 
project shall include the 35,000 acres of irrigable land. 

During the progress of the trial in the District Court the plaintiflFs 
produced evidence relating to certain charges contained in the state- 
ment of the Operating Company submitted to the state board of land 
commissioners. The charges relate to certain alterations in the canal 

?rstem in what is designated in the testimony as a "check basin." 
his basin is situated a short distance below the dam and was con- 
structed to be used as a reservoir and as part of the canal system, but 
when it was brought into use it was found that there were Gf>enings 
in the bottom of the basin through which the water escaped into the 
underlying broken lava formation. One opening in particular was so 
large it was found necessary to throw a dyke around it so that the 
water could not reach it. It was also found that the outlet was not 
properly constructed. The Commissioner of the General Land Office 
in his letter of October 18, 1917, called the attention of the state board 
of land commissioners to this waste of water, and suggested diat a < 
marked saving could be made by eliminating the check basin, and that 
this could be done* by building a canal through or around the basin. 
This was accordingly done, and the actual maintenance charge per acre 
for the year 1919 was increased by 50 cents per acre on 46,067.5 acres 
to cover this additional expense. The state board, to which the Oper- 
ating Company must submit its accounts under the state law, tenta- 
tively permitted the Operating Company to make the collection upon 
the condition that the settlers have a credit for the amount thereof in 
the purchase price, if upon final consideration it should be held to be 
a construction rather than a maintenance charge. This question was 
not placed in issue by any pleading, but came into the case as evidence 
upon the general issues. The court held in a separate decree that the 
charge was one of construction rather than maintenance. The state 
board of land commissioners appear to still have this charge under ad- 
visement, but neither the board nor any of its members is a party to 
this action. They were originally made defendants, but have since 
been dismissed from the case by the plaintiffs. 

We are of the opinion that this controversy cannot be solved be- 
tween the parties to this action. It is unfortunate, but there seems to 
be no escape from this conclusion. All the plaintiflFs do not constitute 
a class having a common or general interest in the questions to be de- 
termined and cannot represent other parties not similarly situated. 
Two of the plaintiffs are to be excluded from the project and their 
entries are to be canceled and their lands restored to the public do- 
main. There will be a number of settlers similarly situated. Eight 
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of the plaintiffs belong to a class of settlers whose interests are to b^ 
included in the project and who are to receive patents for their lands. 
There will be a number of settlers similarly situated, but these two 
classes are in conflict. The settlers in one class are not similarly situ- 
ate d with settlers in the other class, and one cannot represent the oth- 
er. Their interests are not common but in opposition. 

We are of the further opinion that this controversy cannot be solv- 
ed upon the issues contained in the pleadings. A determination of the 
contractual rights between the parties is not sufficient. It does not 
determine the important and controlling fundamental questions of stat- 
utory law, involved in the case. A stipulation just filed by the parties 
to this appeal sets forth that a patent has now been issued and deliv- 
ered by the United States to the state of Idaho for approximately 35,- 
(XX) acres of land in this project. This action on the part of the fed- 
eral government establishes the fact that the Secretary of the Interior 
has determined in effect that an ample supply of water has been pro- 
vided for the irrigation of 35,000 acres of irrigable land within the 
project. We must accept that finding as conclusive. The identification 
of such lands by sectional division cannot be made now by the court in 
this case. It has probably been made by the Secretary of the Interior 
in the patent just issued. It may be that upon this patent the rights 
of the parties may be sufficiently classified arid fixed that the court 
properly invoked may be able to enter the controversy and determine 
the questions at issue between the parties so classified. 

'*If other parties possess equities superior to those of the patentee, upon 
which the patent Is Issued, a court of equity will, upon proper proceedings, 
enforce such equities hy compelling a transfer of the legal title, or enjoining 
its enforcement, or canceling the patent." Gibson v. Chouteau, 13 Wall. 92- 
102, 20 L. Ed. 554. 

We are also of the opinion that the chvge relating to the construc- 
tion of the canal around or through the check basin is not within the 
pleadings of the case and that all the parties interested in that charge 
are not before the court. 

The 46,067.5 acres upon which the charge for maintaining the sys- 
tem for the year 1919 has been increased SO cents per acre to meet this 
additional expense introduces another area into the controversy calling 
for another classification of the settlers as parties to the action. The 
area of the system having been reduced to a net of 35,000 acres by the 
Land Department, there will be settlers claiming several thousand 
acres whose claims are excluded from the system and who as settlers 
have no further interest in the question whether the charge should be 
treated as construction of maintenance. It must be plain from this 
statement alone that we are dealing with a controversy that can only 
be determined judicially when it is definitely known for what particu- 
lar lands the patent has been issued to the state. 

At present we do not see how the questions at issue can be determin- 
ed upon the law and between the present parties to this action, with- 
out further proceedings. We accordingly direct that an order be en- 
tered that the decree of the District Court be reversed save and except 
as to the injunctional provisions thereof, and that the cause be remand-»" 



Digitized by 



Google 



368 272 FEDERAL REPOBTES 

ed to that court with instructions to direct that new pleadings be fram- 
ed according to the suggestions of the foregoing opinion, and that all 
parties necessary to a final determination of the subject-matter of the 
suit as it affects the rights of the parties hereto and all other parties 
interested therein be brought into the suit and aligned therein accord- 
ing to their respective interests, and for such further proceedings as 
may be necessary and appropriate for the final dispositicm of the mat- 
ters in litigation. 
It is so ordered. 

On Petition for Rehearing. 

In the opinion of this court in this case filed March 9, 1921, we held 
with respect to the "check basin" controversy that ,the question in- 
volved was not placed in issue by any pleading, but came into the case 
as evidence upon the general issue. Such was in fact the record, but, 
in a petition for a rehearing upon this question, counsel for appellants, 
under a general stipulation between counsel for supplying additional 
records, have filed a copy of a petition in the lower court, filed in 
that court on March 25, 1919, praying for an injunction restraining the 
appellees from further prosecuting an action in the state court against 
the appellants for a writ of mandate and from prosecuting any suit or 
action against the appellants in the state court involving the determi- 
nation or adjudication of the question or questions involved in this suit 
in the United States District Court. 

It appears from this petition that the cost of the construction of the 
"check basin" was involved in that proceeding. The petition alleges : 

"The question as to whether or not the work now being done on what Is 
known as the 'check basin* is original construction work, which should be 
done at the cost and expense of the Twin Falls Salmon River Land & Water 
Company, or maintenance work, to be done and performed at the expense of 
said Salmon River Canal Company, Limited, and as to whether said irriga- 
tion system has been complete? substantially according to the terms of the 
said state contract, or whether the said Twin Falls Salmon River Land A 
Water Company is required to make other additional improvements thereon, 
* * * aU of which matters are in issue in this cause now pending in this 
court as aforesaid." 

Upon this petition the District Court awarded an injunction j^inst 
the appellees' proceeding in the state court for the determination of 
the "check basin" controversy, and later entered a decree finding and 
adjudging that the expense of constructing the "check basin" was 
chargeable to construction rather than to maintenance. It therefore ap- 
pears that the controversy concerning the "check basin" was definitely 
brought into this case by the injunction proceedings, and, as that in- 
junction was involved in the appeal, it is now properly before the court. 
In our opinion we also held that the state board of land commissioners 
appeared to still have the charge for the construction of the "check 
basin" under advisement, hut neither the board nor any of its members 
were parties to this action. They were originally made defendants, hut 
have since been dismissed from the case by the appellants. It is a ques- 
tion whether the state board, in connection with the state engineer, has 
anything more than supervisory power as to construction work under 
the statute. 
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We also held that the 46,067.5 acres, upon which the charge for 
maintaining the system for the year 1919 had been increased 50 cents 
per acre to meet the additional expenses for alteration of the canal sys- 
tem through the "check basin," introduced another area in the contro- 
versy calling for another classification of settlers as parties to the ac- 
tion. But the dominating fact is that this 50 cents per acre is an as- 
sessment that has been paid by the parties possessing certain locations 
within the general area. The allegation in the petition for an injunc- 
tion, taken in conjunction with the pleadings and evidence in the case, 
and the decree entered therein, appear to bring the question of the as- 
sessment before us for the area upon which the assessment appears to 
have been levied. 

[2] The appellants contend that the decree of the lower court is in 
error in finding and adjudging that the cost of the check basin is a 
construction charge. The opinion of the District Court upon this ques- 
tion is as follows : 

'Tbe question is : Against whom sbaU be charged about $20,000 expended 
during the current year In altering what is known as the check basin — the 
constraction company or the settlers. This unit, so called, is a natural basin 
of about 90 acres in area, situate a short distance below the dam, and was 
utilized by the promoting company as a part of its canal. Naturally the 
seepage and evaporation from such a unit would be greater than from an 
ordinary canal channel; but of more importance is the fact that as soon as 
it began to be used holes developed in tbe bottom of the basin, through which 
the water poured into the underlying broken lava formation. A still further 
loss was suffered from the fact that the basin is lower than the bottom of 
its outlet, and hence, when the water is shut off at intervals, as is the prac- 
tice during the irrigating season, that part which cannot be discharged is lost 
through percolation and evaporation, and when the' water is again turned 
in it is necessary first to fill up this reservoir with a new supply, which In 
turn is wasted when the source is shut off. In practice there has been in* 
spection of the bottom of the basin from time to time when the water is off, for 
the purxK)6e of discovering newly developed holes, and such as have been 
found have been successfully filled up, with the exception that in the earlier 
years one opening developed of such magnitude that it was found necessary to 
encircle it with a dike, and thus prevent the water from reaching it. It is 
also to be added that by reason of the fact that the throat of the outlet was 
not properly constructed — ^it was too narrow and too high — ^it became neces- 
sary to hold the water in the basin at a level considerably above that which 
would otherwise have been necessary, thus adding to the peril and loss 
arising from the defective basin. 

"In his letter of October 18, 1917, to the state land board, the CJommissioner 
of the General Land Office directed attention to the waste in this part of the 
system, and suggested that if the canal were built through or around the 
basin there would be a marked saving in water, and intimated that as a con* 
dition to the patenting of 35,000 acres it would be necessary for the construe* 
tion company or the committee of bondholders to eliminate this feature. Ac- 
cordingly the following season the defendant Salmon River Canal Company, 
which is under the control of the promoting company and the bondholders, 
commenced the construction of a canal through the basin, paying the expense 
out of the funds collected from the settlers for maintenance purposes. In the 
winter and spring of 1919 the work was resumed, and the annual mainte- 
nance charge per acre for the year 1919 was increased by 50 cents an acre to 
cover the expense, which was estimated to be between $20,000 and $25,000. 
The state board, to which the canal company must submit its budget, tenta- 
tively permitted it to make the collection, upon the condition that the settlers 
have credit for the amount thereof on the purchase price, if upon final consid- 
272 F.— 24 
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eration it shonld be held to be a constraction, rather tiian a maintenance, 
charge. During the hearing here upon the merits both parties applied for 
restraining orders, the plaintiffs to prevent the collection of the charge, and 
the defendants to prevent the plaintiffs from pressing an application pending 
In the state court to require defendants to furnish water to thqse who refused 
to pay, and upon consideration an order was made in effect substantially 
the same as that of the state board, and the question is now submitted whether 
or not the expense in question can properly be recovered from the settlers as a 
maintenance charge. 

"While there is testimony to the effect that the basin has a measure of 
utility in operating the system, I cannot escape the conclusion that economy of 
construction rather than considerations of utility furnished the controlling 
reason for the use of the basin, instead of constructing a canal through or 
around it. That the system can be operated without it is conclusively 
shown, and so much is admitted by the defendants in their act of eliminating 
it. Furthermore, I have no doubt that the underlying motive for its present 
abandonment and the construction of a canal through it is the desire to comply 
with the suggestion of the Commissioner of the General Land Office, and 
thus procure for the defendants, the Land and Water Ck>mpany and the mort- 
gage trustees, the very substantial benefit arising from the increased acreage 
against which they will be able to collect construction costs. True, their 
motive is not necessarily the decisive issue, but It has an important bearing 
upon such issue. It must be borne in mind that they and not "the settlers 
are, and always have been, in control of the canal company, by which os- 
tensibly the work is being done. No emergency had arisen, and there had been 
no substantial change of conditions for several years. It may be admitted 
that it would have been better construction not to have utilized the basin — 
that was obvious from the beginning. But, when the work in controversy 
was undertaken, the peril had not increased ; uijon the other hand, it did not 
appear to be so imminent, for during several years and until there was an 
opportunity for profit, the defendants were content to operate through the 
basin, and each year's successfur operation gave additional ground for the 
belief that there would, be no serious casualty. By their proposed action 
they would now put the entire burden of making the alteration upon the 
settlers and take for themselves the benefit. In defense of their position 
that it is not a construction charge, the defendants rely upon the fact that 
the baFiln is delineated upon a general map of the system, made after the 
original contract with the state, and the further fact that in certain of the 
reports of the Ptate engineer and his assistant it is referred to as a part of 
the system. But these facts are inconclusive. It is not pretended that the 
state board ever accepted, or, with knowledge of the conditions, approved of, 
the basin as a part of the system. The maps also show rights of way for 
canals and ditches, but it would hardly be contended that if, in constructing a 
canai along such right of way, an open chasm were encountered, the state 
board would be bound to accept the canal, though it would carry no water, 
but simply pour it into such chasm. 

"It has been repeatedly contended by the parties and held by the courts 
that in such undertakings all parties contract with reference to the law, and 
into their agreements must be read pertinent provisions of the statutes. 
Here doubtless all parties interested understood that the system contracted 
- for j(vas to measure up to the standard Imposed by the statutes. The state 
was not contracting with the promoting company for part of an adequate 
system, but for a completed adequate system. No other construction work 
was contemplated. When the Land and Water Company got through there 
was to be nothing more to do — there was to be a system up to the require- 
ments of the law. But under the federal statutes the water must be furnished 
in a 'substantial ditch or channel.* If. in 1918 and 1919, this basin was a sub- 
stantial water conduit, then the defendants were wholly unwarranted in 
.seeking, for their profit, to change it at the expense of the settlers. If it 
was not a substantial water conduit, then it never was built to comply with 
the law, for admittedly it had been improved, and was in a safer and more 
efficient condition in 1918 and 1919 than in 1911, when it was first put into 
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use. The constmction contract authorizes the use ot 'natural channels or 
coulees,* but only when 'suitable.' It is to be borne in mind that we are not 
here concerned with the question merely whether it would be good engineer- 
ing and good sense to permit water to spread over an area of 00 acres, and thua 
be subject to ezcessiye evaporation and percolation. If that were the only 
question, possibly the state and settlers would be bound; but the defendants 
cannot take that position, for, if that were all, as already suggested, there 
would be no occasion for their precipitous action at this time, and there 
would be no possible excuse for imposing such an expense upon the settlers 
against their will. They must necessarily take the position that the system 
is in peril, and that, if it Is to function normally, this work must be done. 
The check basin being in as safe and efficient a condition now as it was when 
it was first used. It necessarily follows from the defendants' own contentions 
that the basin never was either a 'substantial' conduit, as required by law, 
or a *8uitable' natural channel, as expressly required by the contract, and 
accordingly it must be held that its incorporation into, did not operate to 
complete, the system, and that the expense of the present work is chargeable 
to construction rather than to maintenance." 

We concur in this opinion, and therefore affirm the decree with re- 
spect to the check basin. Our former opinion will be amended in this 
particular. 



FIRST NAT. BANK OF PHILADELPHIA ▼. FARRELL el aL 

(Circuit Court of Appeals, Third Circnit. January 4, 192L Rehearing De- 
nied April 25, 1921.) 

No. 2562. 

L Banks and foanldiig ^=»148(3)— Depo»tor must report errors in statements- 
wtthoot May. 

A depositor must examine the bank's periodical statements, and report 
to the bank without unreasonable delay any errors he may discover, or 
the bank may regard his silence as an admission that the entries as shown 
are correct. 

2. Banks and banking «=»148 (3)— Depositor is tharged with knowledge of 
agent's fraud, which statements examined by agent would have disdosed. 
A depositor, who intrusted the management of his bank account to an 
agent, who was authorized to draw checks thereon, and who permitted 
the agent to verify the bank's statements, is charged with notice of 
fraudulent checks drawn by the agent, which would be disclosed by an 
examination of the statement, though not with the agent's knowledge of 
the fraud otherwise acquired. 

S. Banks and banking <8=»148(3)-»Depo8itor's failure to examine statementa 
does not relieve bank from liability for own wrongs. 

The failure of a depositor to examine the statements of the bank, 
which would have disclosed that the depositor's agent was drawing 
checks in excess of his authority, does not relieve the bank's liability to- 
the depositor for its wrong in paying checks drawn by the agent in excess 
of the power of attorney in the bank's possession. 

4. Payment ^»47<1) — ^Money in ageni*B account delivered to principal can- 
not be credited against bank's liability for cashing unlawful checks by 
agent. 

In an action by « depositor against a bank for the amount paid on 
checks drawn by the depositor's agent in excess of his authority, of 
which the bank had knowledge, the bank is not entitled to credit for the 
amount drawn by the agent from his own account in the bank after the 
fraud was discovered, and delivered by him to the depositor. 

^ssFor otlier cases see same toptc & KBY-NUMDKK, io all Key-Numbered Digeets'^k Index»^ 
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5. Banks and banklnir <Si=3>119— Bank's relation to depositors to tliat of debtor 
and creditor. 

The relation between a bank and Its depositors is that of debtor and 
creditor. 
S. Banks and baidiing <&=>14!^Ageiit's money deposited in principal's account 
deducted, in determining iiabiiity to principal for tKOOoring unlawful 
ctieelcs by aeeut. 

In an action by a depositor against a bank for the amount of checks 
paid to the depositor's agent, exceeding the amounts he was authorized 
to draw, a deposit by the agent from his own funds to the principal's 
account to cover a previous unlawful withdrawal must be deducted from 
the gross deposits for the principal before the lawful checks drawn on 
the account were deducted, to ascertain the balance due on tl)e unlawful 
checks. 

7. Payment e=>63(l)— Pieadings iield to liaye limited depositor's reooTeiy 

against a bank for amount secured by specified unlawful checks paid to 
agent. 

In an action by a depositor against a bank to recover the amount of 
unlawful checks paid to the depositor's agent, whc^ the plaintiffs m 
their pleadings eliminated from the transaction between them and the 
bank all checks within the agent's authority and all unlawful checks, the 
proceeds of which indirectly reached the depositor, leaving only an undis- 
puted balance in the bank and the amount of 85 unlawful checks paid to 
the agent, the depositor cannot object to a deduction from the amount of 
those unlawful checks of a credit for the agent's own money deposited 
to the principal's account, on the ground that the suit was not on the 
35 cheeks, but for the difference between the total deposits and the law- 
ful withdrawals. 

8. Banks and banking 4a=»142 — Bank held entitled to credit against unlawful 

checks paid by a};ent for agent's money deposited in principal's account. 
In an action by a depositor against a bank for the amount paid by the 
bank to the depositor's agent on checks drawn In excess of his authority, 
plaintiff's statement, showing that the total amount deposited in the bank 
to plaintiff's credit included a deposit made by the agent of his own 
money to replace amounts which he had previously withdrawn on checks 
exceeding his authority, some of which were among those involved in 
the suit, shows that the gross deposits in plaintiff's account included the 
deposit of that money twice to his credit, so that it should be deducted 
from the gross deposits before the amount of the lawful withdrawals is 
deducted to ascertain the balance due to plaintiff. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by M. Walter Farrell and others, trading as Weil, Farrell & 
Co., against the First National Bank of Philadelphia. Judgment for 
plaintiffs (263 Fed. 778), and defendant brings error. Judgment re- 
duced, and affirmed, as modified, 

Joseph S. Clark and Owen J. Roberts, both of Philadelphia, Pa., 
for plaintiff in error. 

Henry A. Rubino, of New York City, and J. Howard Reber and 
Percival H. Granger, both of Philadelphia, Pa., for defendants in 
error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. The judgment brought here by this 
writ of error was entered by the District Court for want of a sufficient 

4s>Por other caaes see same topic A KEY-NUMBER In all Key-Numbered Dlj^eets it Indexee 
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affidavit of defense upon pleadings drawn to state a case of undisputed 
facts and to present only issues of law. We shall speak of the par- 
ties as they stood in th^ court below, and shall give only the main facts 
of the case in an endeavor to avoid the conkision which has arisen 
from the number and complexity of their details. 

The plaintiffs had for many years been engaged in the business of 
jelling commercial paper. They operated from a main office in Bos- 
ton through branch offices in other cities, one of which was in Phila- 
delphia. The Philadelphia office was opened in March, 1910, with M. 
T. Snyder as their agent. 

The course of business was briefly this: The plaintiffs sent Sny- 
der commercial paper to sell to local banking institutions. When Sny-' 
der made a sale he was required immediately to report the same by tel- 
egraph or telephone to the plaintiffs at Boston and deposit the proceeds 
— ^invariably the purchaser's check or draft drawn to the plaintiffs' 
order — to the credit of llieir account with the Girard National Bank of 
Philadelphia. Such deposit was required to be. made by two deposit 
slips, an original and duplicate; the original, graving the name of the 
maker of the check, the amount thereof, and the total, if the deposit in- 
cluded several checks, to be retained by the bank ; the duplicate, show- 
ing the same entries, to be stamped by the receiving teller and returned 
to Snyder for transmission to the plaintiffs, thereby showing that the 
proceeds of the sale previously reported had been deposited. Snyder 
had no power to draw on this account. 

Later in 1910, the plaintiffs opened an account with the Merchants' 
National Bank of Philadelphia^ A short timie afterward this bank 
merged with the First National Rank of Philadelphia, the defendant 
in this action, the latter bank at the same time taking over the account. 
This account, standing always in the name of Weil, Farrell & Co., was 
a petty cash account opened by the plaintiffs upon a deposit of $1,000 
for the use of Snyder in meeting the expenses of the Philadelphia 
office. Against this account Snyder was authorized to draw checks 
for limited sums under a power of attorney made by the plaintiff's and 
lodged with and accepted by the defendant bank as the terms on which 
it carried the account. The power of attorney, so far as it is pertinent 
to this case, is as follows : 

"Know All Men By These Presents, That we, Well, FarreU & Co., do make, 
constitute and appoint M. T. Snyder our true and lawful attorney for us 
and In our name — 

*'(1) To draw checks against onr account in the Merchants' National Bank 
of Philadelphia, Pa., in no event to draw In excess of $1000 at any one time 
« • • and to have full authority to manage and make settlement of said 
account." 

''(2) To endorse notes, checks, drafts, or bills of exchange, or other in- 
struments of writing for deposit as cash, or for collection, in the Merchants' 
National Bank of Philadelphia, Pa." 

It thus appears that in the conduct of the plaintiffs' banking busi- 
ness, Snyder, their agent, had authority to deposit without limit to the 
credit of, but not to draw in any amount upon, their account with the 
Girard National Bank ; and that he had authority to make deposits in 
any amount to the credit of their account with the First National Bank, 
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the defendant, and to draw against the same as often as he chose in 
an amount not in excess of $1,000 at any one time. Under this ar- 
rangement Snyder conducted in an orderly wav the plaintiffs' business 
with the two banks until April, 1915, when, desiring to embark in spec- 
ulation, he conceived a scheme whereby he could obtain the use of his 
principals' money for sfiort periods as it flowe^ from purchasers of 
commercial paper through the banks to the plaintiffs in Boston. 

Snyder's scheme was this : 

When his principals sent him commercial paper, Snyder had to ac- 
count for it either as unsold or sold. If sold, he was required to ac- 
count for the proceeds by sending to the plaintiffs the stamped dupli- 
cate deposit slip of the Girard National Bank, evidencing deposit of 
such proceeds with that institution. Having no power to draw on this 
account, Snyder, in order to use the plaintiffs' money, had to get it be- 
fore it reached this account. Therefore, instead of depositing the pro- 
ceeds of saJes of negotiable paper to the credJt of the plaintiffs' main 
account with the Girard National Bank as he should have done, he de- 
posited the same, or much of them, to the credit of the plaintiffs' petty 
cash account with the First National Bank, the defendant. Having au- 
thority under the power of attorney to draw against this account by 
as many checks as he chose, but never at any one time for a sum in 
excess of $1,000, he could have drawn frwn the defendant bank by 
checks within that limit all the money he there deposited to the credit 
of the plaintiffs. But, as his speculative transactions were large and 
as his deposits made to meet them were correspondingly large, drafts 
by a great number of checks for small amounts would inevitably have 
excited suspicion. He therefore drew against the plaintiffs' account 
with the defendant bank (thus augmented) by checks substantially larg- 
er in amount than those authorized by the power of attorney. These 
checks the bank honored. 

By this means Snyder drew for his personal use large sums of mon- 
ey from the plaintiffs' account with the defendant bank. But money 
thus obtained had to be used quickly and had to be restored or replaced 
by other money, because in the plaintiffs' method of doing business the 
proceeds of negotiable paper which Snyder had reported as sold were 
required presently to appear by duplicate deposit slip to have been de- 
posited in the Girard National Bank. Such deposit was imperative 
upon Snyder. To make it he had to have money. He found the 
money by appropriating the proceeds of later sales, and, depositing 
them with the Girard National Bank, he reported such deposits as the 
proceeds of earlier sales. He did this in one of two ways, and, when 
under the necessity of forcing figures, he did it in both ways. They 
were these: First, he deposited with the Girard National Bank the 
check of a purchaser in a later transaction, drawn as always to the order 
of the plaintiffs, properly noted as to name and amount on the original 
deposit slip, making the duplicate deposit slip show the same money 
entries as the original but leaving it blank as to the name of the mak- 
er of the check. Such duplicate, showing correctly the amount depos- 
ited but being mute as to the maker of the check deposited, the paying 
teller of the Girard National Bank stamped in evidence of the deposit 
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made, and on its return to Snyder he falsified it by filling in the blanks 
with the name of the purchaser of a previously reported sale. Or 
second, Snyder drew a check for an amount in excess of $1,000 on the 
plaintiffs' account with the defendant bank and deposited it to the cred- 
it of the plaintiffs' account with the Girard National Bank. By the lat- 
ter move Snyder would, of course, get none of the plaintiffs' money, 
but he woilld thereby be able to make the necessary deposit to cover 
earlier sales, or to force the figures properly to correspond. 

Transactions of this character carried Snyder over for only a few 
days at a time, but during such short periods he was able to use the 
plaintiffs' revolving funds in an amount which remained constant at 
between $90,000 and $100,000. Obviously he was required to repeat 
these transactions again and again in order to keep himself in specu- 
lative funds and to keep a few days ahead of exposure. 

These transactions, running from July, 1915, to Mteiy, 1917, grew in 
bulk to 382 checks, each in excess of $1,(XX), honored by the defendant 
baiik in violation of the plaintiffs' power of attorney, and aggregated 
the astonishing sum of $3,161,981.74. 

After discovery the plaintiffs brought this action against the bank 
to recover a book balance of $751.96 admittedly due, and the sum of 
$92,750, the amount which they claimed should have remained to their 
credit had the defendant bank observed their power of attorney and 
had not honored checks in excess of the authority there conferred and 
limited ; first, however, giving the defendant bank credit for all moneys 
paid on checks unlawfully honored in excess of $1,000 which had ulti- 
mately reached them through redeposit with the Girard National Bank. 
On these items with interest, less a small credit not in issue, the trial 
judge, sitting without a jury, entered judgment for $94,445.26. 263 
Fed. 778. To this judgment the instant writ is directed. 

Of the several questions involved the first arises out of a defense 
made to the whole action. By the power of attorney under which the 
plaintiff depositors opened and the defendant bank carried the account, 
Snyder, the plaintiffs' agent, in addition to the power to draw checks 
in limited amounts, was given "full authority to manage and make 
settlement of said account," Pursuant thereto the bank rendered 
monthly statements to Snyder, who, under the authority thus confer- 
red, examined and approved the same without submitting them to the 
plaintiffs. Had they been received and examined by the plaintiffs 
they would have disclosed deposits grossly disproportionate to the pur- 
pose for which the account was kept, and also heavy withdrawals by 
checks drawn by Snyder and honored by the bank beyond the authority 
which the plaintiffs had conferred upon them. 

As the plaintiffs had delegated to an agent the duty of examining the 
monthly statements, the defendant bank claimed at the trial that the 
plaintiff depositors were chargeable with knowledge of all that its agent 
knew and all that the statements and cancelled checks disclosed, and 
that, in consequence, the bank, on the plaintiffs' failure to inform it of 
Snyder's unlawful conduct, was not liable to the plaintiffs for unlaw- 
ful withdrawals following the period when they should have found it 
out 
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As we approve the decision of the learned trial judge against this 
contention on. the authorities and for the reasons given, 263 Fed. 778, 
783, 786, we shall very briefly state and distinguish the rules of law 
which we think control this question.* 

[ 1 ] A depositor sustains such relation to his bank that he is bound 
to give heed to its periodical statements showing the transactions of 
his account. Out of this relation there has grown a rule of law which 
requires a depositor in a bank to examine, personally or by an authoriz- 
ed agent, and with due diligence, his balanced pass-book, or the bank's 
periodical statements showing credits and debits, accompanied with 
paid checks as vouchers for the latter, and to report to the bank with- 
out unreasonable delay any errors he may discover. Otherwise the 
bank may regard his silence as an admission that the entries as shown 
are correct. Leather Manufacturers' Bank v. Morgan, 117 U. S. 96, 
6 Sup. Ct. 657, 29 L. Ed. 811 ; National Bank of Commerce v. Ta- 
coma Mills Co. (C. C. A. 9th) 182 Fed. 1, 104 C. C. A. 441. 

[2] Without weakening this general nile, other principles come'in- 
to operation according as circumstances vary its application and ac- 
cording also as it responds to the test whether the failure of the depos- 
itor promptly to examine the bank's statements and apprise it of dis- 
covered errors has misled the bank to its prejudice. These arise more 
frequently when an agent, whom the depositor has authorized, as in 
this case, to examine and settle the account, has himself depleted the 
account by forged checks, altered checks, or checks drawn beyond the 
scope of his authority, against which the bank has a right to be pro- 
tected. Here the depositor owes the bank the further duty of properly 
supervising the conduct of his agent in the examination of the bank's 
statements especially where it appears that the agent committing the 
frauds had an interest in concealing them. National Bank of Com- 
merce V. Tacoma Mills Co., 182 Fed. 1, 8, 104 C. C. A. 441. This ob- 
viously should be so, for, aside from its own diligence, a bank's only 
protection against forgeries by a confidential agent to whom settlement 
of the bank account has been delegated is verification of statements 
by the depositor himself, who in such case is clearly responsible for 
the acts and omissions of his agent in the course of duties with which 
he had entrusted him. Myers v. S. W. National Bank, 193 Pa. 1, 44 
Atl. 280, 74 Am. St. Rep. 672. In such instances the cases hold that 
knowledge of a dishonest agent of fraudulent entries and incorrect 
balance is equally the knowledge of his principal, with the qualifica- 
tion, hovi^ever, that the principal is chargeable, not with tlie knowledge 
of wrongdoing the agent possessed from the fact that he himself was 
dishonest, but with knowledge of such facts as an honest agent, un- 
aware of the wrongdoing, would acquire when examining the state- 
ments within the scope qf his employment. The dishonesty of the 
agent does not change his relationship to his principal, and according- 
ly does not change the rule charging his principal with knowledge of 
such facts. Dana v. National Bank of Republic, 132 Mass. 156; First 
National Bank v. Allen, 100 Ala. 476, 40 South. 335, 27 L. R. A. 426, 
46 Am. St. Rep. 80 : Crittcn v. Chemical National Bank, 171 N. Y. 
219, 63 N. E. 973, 57 L. R. A. 529 : Leather Manufacturers' Bank v. 
Morgan, 117 U. S. 96, 6 Sup. Ct, 657, 29 L. Ed. 811. 
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[3] But the general rule arising from the examination of pass-book 
or statements by the depositor himself, and the variation of the rule 
arising from the examination of them by his authorized agent, involve 
in practically every reported instance wrongdoing where the negligence 
of the bank was not involved and where the wrongful act was entirely 
that of a person other than the bank. Both the rule and its variations 
disappear altogether where 4|^e bank has been negligent in detecting 
the fraud ; National Dredging Co. v- Farmers' Bank, 6 Pennewill (Del.) 
580, 69 Atl. 607, 16 L. R. A, (N. S.) 593, 130 Am. St. Rep. 158; 
Manufacturers' National Bank v. Barnes, 65 111. 69, 72, 16 Am. Rep. 
576; Myers v. Southwestern National Bank, 193 Pa, 1, 44 Atl. 280, 
74 Am. St. Rep. 672; when the neglect of the bank to observe the 
limitation of a drawing power was, as here, the primary and proxi- 
mate cause of the loss ; and particularly where, as here, the wrongful 
act (in the sense of conduct beyond the scope of its authority) was the 
act of the bank itself, but for which the criminal act of the trusted 
agent could not have been carried into execution. In honoring checks 
beyond the authority granted it by the depositors' power of attorney, — 
a document in its possession, — the bank in this case knew, or was 
chained with knowledge of, it,s own unlawful conduct. Manufacturers' 
National Bank v. Barnes, supra; Leather Manufacturers' National 
Bank v. Morgan, supra. The depositors' failure personally to exam- 
ine the periodical statements and promptly to acquaint the bank with 
its own wrongdoing misled the bank in nothing. Therefore the law 
did not impose upon depositors in this case the duty to check up a 
pass-book or examine monthly statements to prevent the defendant 
bank from continuing its own wrongful conduct ; nor did the law ex- 
oncrate the bank from acts which it knew were wrong simply because 
the depositors had not found it out and had not told it to stop. 

We are of opinion that the learned trial judge made no mistake of 
law in holding the bank liable for honoring checks beyond the authority 
which the plaintiff depositors had conferred upon it. 

f 4] The second question in the case relates to the application by the 
plamtiffs, in ease ot Sjoider's indebtedness to them, of certain money 
drawn by Snyder from his own account and turned over to the plain- 
tiffs after his dishonesty had been discovered. As it appears that the 
money which Snyder paid the plaintiffs belonged to him, we find no 
-error in the ruling of the trial judge denying the defendant's claim to 
credit same against its indebtedness. 

The third question — which is both difficult and elusive — has to do 
not with a question of law but with a question of fact — ^a question of 
fact which should have been submitted on an accounting. 

In our endeavor to perform the task of accountants, our first diffi- 
culty has been in determining whether the facts of the controversy — 
coming into the case not by evidence but by pleadings and stipulations — 
are such as admit of an accounting. If the facts are in the case, man- 
ifestly they are not in a form that will permit us to place them in 
debit and credit columns and deduce a result, for they appear entirely 
by totals — and by grand totals — of hundreds of transactions in figures. 
After much labor in a field which is not ours, we have, however, evolv- 
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ed a theory or principle on which, if the facts are present, a judgment 
can be rendered. 

[5] In formulating a theory on which an accounting can be made in 
a situation where admittedly all items of the account are not present, 
we come at the threshold to the question of the relation of the parties 
and of the character of this action arising out of that relation. The 
parties were a bank and its depositors ; #eir relation was that of debt- 
or and creditors. In this relation the depositors sued, originally in 
tort, now in assumpsit. Turning to the pleadings, it appears that the 
plaintiffs seek to recover the difference between all moneys deposited 
to their credit with the defendant bank and all moneys withdrawn on 
checks not in excess of the amount authorized and on checks made by 
Snyder and honored by the bank in excess of the amount authorized by 
the plaintiffs' power of attorney where the same did not reach them by 
redeposits with the Girard National Bank. If all moneys deposited to 
the credit of the plaintiffs with the defendant bank had been moneys 
belonging to the plaintiffs the matter would be simple enough, but cer- 
tain of the moneys so deposited, it is claimed, did not belong to them, 
but belonged to Snyder. 

The transactions out of which the difficulty arose were these: After 
withdrawing from the plaintiffs' account by unlawful checks (a term 
we shall use for convenience in referring to diecks in excess of $1,- 
000) various sums of money aggregating $35,385.06, Snyder, finding 
himself pinched in time within which to cover his withdrawals, de- 
posited to the credit of the plaintiffs' account in the defendant bank 
moneys of his own, aggregating the sum of $35,385.06 previously 
drawn out. After he had deposited, or had added to the plaintiffs' 
money in the account, or had "restored" (as it has been termed) this 
latter sum, Snyder went on as before making large deposits in and 
drawing unlawful checks against his principals' account for the dual 
purpose of meeting his sales transactions through the Girard National 
Bank and of taking his employers* money for his own speculative pur- 
poses. We assume as a fact in the case that the total deposits made 
to the credit of the plaintiffs' account in the defendant bank included 
not only deposits of the plaintiffs' own money but also of Snyder's 
money to the extent named. This is the crux of the difficulty arising 
from the record as framed. We find this fact from our reading of the 
record (paragraph eighteen of the affidavit of defense) where it is 
said that — 

"All of the said $35,386.06 df deposits are included with $36JG7.10 of de- 
posits set forth in Paragraph Seven of the amended statement" 

[B] Paragraph Seven of the amended statement shows a total deposit 
to the credit of the plaintiffs' account in the defendant bank of $3,- 
254,015.03, of which the $36,767.10 referred to was a part. If this is 
right, Snyder's money in the sum of $35,385.06 was credited to the 
plaintiffs' account and there is pertinency in the bank's contention that 
the plaintiffs now ask not only for their own money but for Snyder's 
as well. In other words the defendant bank maintains that the item 
of $35,385.06 of Snyder's money is included in the total deposits made 
to the credit of the plaintiffs and therefore constitutes a false item of 
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gross deposits from which to deduct the total of unlawful checks and 
to determine the balance truly due the plaintiffs. In this situation of 
accounting each party, and also the trial judge, framed an argument in 
figures, which, standing alone, we confess difficulty in answering. 
Hence it is that we go back to the pleadings and inquire, what are the 
plaintiffs entitled to recover? Certainly they are entitled to recover 
every dollar of deposits of their own money, which but for payment by 
the bank of lawful checks and payment of Snyder's unlawful checks 
(when no part of them reached the plaintiffs circuitously) would now 
be in the bank to their credit. It is equally certain that the plaintiffs 
are not entitled to recover any moneys placed to their credit which was 
not theirs. We next inquire, whose money was the $35,385.06? That 
•it belonged to Snyder is not disputed. Let us assume for easy illustra- 
tion that this sum, instead of being drawn out and paid back by many 
checks, was drawn out by one check and paid back by one check. If 
the account had shown a balance of $35,385.06 and if Snyder had 
drawn out the whole of this sum by one unlawful check, Snyder would 
have taken $35,385.06 of the plaintiffs' money and the plaintiffs' ac- 
count would have been wiped out. The bank would then have been 
liaMe to the plaintiff depositors for just $35,385.06. When later Sny- 
der made a deposit of this amount from money of his own, the plain- 
tiffs' account was restored and they had to their credit precisely the 
same balance they had before Snyder wrongfully drew it out. The 
Ixank owed the plaintiff depositors just the same now as before. If, 
afterward, Snyder by unlawful checks took a part of the restored $35,- 
385.06 and deposited it to the credit of the plaintiffs in the Girard Na- 
tional Bank (as he actually did in the sum of $22,942.53) and took the 
remainder and appropriated it to his own use (as he actually did in 
the amount of $12,442.53), then the bank on the two new transac- 
tions would be liable to the plaintiffs initially for only $35,385.06 and 
finally for only $12,442.52, because the remainder of the deposits with- 
drawn by unlawful checks found its way into the Girard National 
Bank and ultimately reached the plaintiffs. 

But in the plaintiffs' statement of claim there arises this situation: 
The transactions of this complex business were not limited to the de-' 
posits and to the withdrawals we have endeavored to describe but «c- 
teiided also to loans of money by the bank to Snyder on options of ne- 
gotiable paper for $191,938.38, which was refunded and for which no 
daim was made; an item of $51,741.18 of unlawful checks on which 
no claim was made; an item of $34,304.20 of unlawful checks on 
which no claim was made ; an item of $5,000 on which no claim was 
made; an item of a demand loan for $30,023.68 claim for which it is 
':ontended was precluded by stipulation; leaving as sums specifically 
JsJmed the item of $751.96, balance admittedly due by the bank at the 
ime of the discovery of Snyder's transaction, and an item of $92,750 
)aid out on thirty-five unlawful checks and kept by Snyder, together 
iggregating $93,501.96. This is the net sum demanded by the plaintiffs 
Mid awarded by the judgment of the court, plus interest. We are not 
dear whether included in the thirty-five checks aggregating $92,750 
were some of the unlawful checks by which Snyder first drew out the 
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$35,385.06. Apparently some were included. (Paragraph 18, Affidavit 
of Defense.) The bank contended that $35,385,06 of Snyder's money 
should be deducted from the $92,750 (aggregate of the thirty-five 
checks) on the implication or on the fact that the initial unlawful checks 
for $35,385.06 are included in the thirty-five checks pleaded. The 
defendant says it makes no difference whether they were included or 
not because the thirty-five checks mentioned in suit and calculated by 
the trial judge in reaching the judgment were only a part of several 
hundred unlawful checks by which Snyder got the plaintiffs' money ; 
and further because the suit is not on the thirty-five checks but is for 
the difference between the total deposits and what should have been in 
bank but for the bank honoring unlawful checks. 

[7] There would be force in the plaintiffs' position, — for obviously* 
the suit is on the whole transaction, — were it not for the fact that the 
plaintiffs in their pleadings eliminated from the whole transaction all 
items touching unlawful withdrawals of varied kinds except the $92,- 
750 obtained by Snyder through the named thirty-five imlawf ul checks. 
It may be that the controversy does not turn here ; yet the plaintiffs 
expressly admitted by their statement (Record, p. 17, 18) and the trial 
judge expressly allowed in the judgment (Record, p. 89) the items ot 
$751.96, small balance, and the contested item of $92,750 paid Snyder 
by the bank through the mediimi of thirty-five unlawful checks. These 
were the only two items for which the plaintiffs made claim and on 
which the court based its judgment. This is true, for the plaintiffs 
eliminated all other items by showing that they had received the 
money drawn out by all other unlawful checks and that unlawful ad- 
vances of the bank otherwise made were covered without loss. As- 
suming again for convenience that the $35,385.06 was first drawn out 
by Snyder on one check, what is the situation ? If one of the thirty- 
five checks was iised in drawing out this sum when Snyder took it for 
his own use, and if, after restoring the amount, another of the thirty- 
five checks was drawn by Snyder on the account thus restored, both 
checks cannot be counted and charged against the bank as unlawful 
checks, for they would aggr^iate $/0,770.12, while all the plaintiffs*^ 
money that Snyder obtained by the two checks was $35,385.06. If 
such two checks were charged against the bank it is possible that one 
or the other of them may appear either in the transactions aggr^^ting 
$92,750, or in some other transactions. But no shortage is claimed in 
any other transaction. So on this showing it must be that the $35,- 
385.06 is in the $92,750. Hence the plaintiffs are entitled not to $92,- 
750 (plus the small balance) but to $92,750 (and the small balance) 
less $35,385.06, together with interest properly computed. 

[8] But if this reasoning be challenged we await objection to the 
following: By the seventh paragraph of the plaintiffs* statement they 
said that, commencing on a certain date Snyder deposited in the bank 
"to the credit of the plaintiffs' checks, due bills and drafts, the property 
of the plaintiffs, the moneys representing which were collected by the 
defendant aggregating $3,182,247.93." That in addition to this sum 
Snyder deposited in the defendant bank to the credit of the plaintiffs 
*'cash and checks amounting to $36,767.10." Included in this item is 
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the $35,385.06 in dispute.) In addition to the above two sums Snyder 
caused to be placed to the credit of the plaintiffs' account in the de- 
fendant bank the sum of $35,000 representing loans made by the de- 
fendant bank at the request of Snyder "without the plaintiffs' knowl- 
edge and consent" (this item is no part of the $35,385.06 under dis- 
cussion), and "that the total sum credited to the plaintiffs'* account by 
the defendant was $3,254,015.03." A careful analysis of this statement 
of claim shows that the first large item of deposits was "property of 
the plaintiffs" ; the second and third items do not contain this averment 
and the plaintiffs do not say whether these were deposits of their mon- 
ey or not If the $35,385.06 first withdrawn*by Snyder by unlawful 
checks and then restored is included in the total of $3,254,015.03 (as 
paragraph 7 of the statement clearly says), then all of this large ^um 
was not 'the plaintiffs' money and the plaintiffs are not entitled to re- 
cover a net ascertained from a gross thlt was not all theirs. Their 
money on deposit was this gross less Snyder's $35,385.06. By deduct- 
ing Snyder's money from the plaintiffs* estimated gross, we have a 
new gross deposit of money actually the plaintiffs' from which the un- 
lawful checks should be deducted. From this new grqss the plaintiffs 
should strike a balance of their own mone}rs, for they are entitled to 
recover from the bank a sum equal to their total deposits less sums 
paid out on lawful checks and sums paid out on unlawful checks which 
ultimately reached them through the channel of the Girard National 
Bank. 

As a last answer the plaintiffs say : But immediatelv after Snyder's 
restoration of $35,385.06, $22,942.53 thereof was transferred by unlaw- 
ful checks from the defendant bank to the Girard National Bank and 
as it reached us through that channel we have given the defendant 
credit for that much of the $35,385.06 in the item of $2,847,594.79. 
But this does not answer the question, because this credit was on only 
one deposit of $35,385.06, while in the grand total named there are two 
deposits of this sum. 

The remaining dispute relates to three unlawful checks bearing dates 
June 6, 9 and 16, 1916, for $2,700, $2,600 and $3,000 respectiveTy, dis- 
allowed by the trial judge as deductions. We affirm this action if sep- 
arately considered, for the three checks in question were included in 
the $35,385.06 of checks tmlawfully honored by the bank and therefore 
are included in the deduction we shall direct. 

We affirm the findings of the District Court on b\\ questions, except 
one, and with reference to that one we direct that the judgment be 
modified, by deducting $35,385.06 and appropriate interest from the 
amount thereof. 
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ESTEVE BROS. A CO. ▼. HARRBUi. 

(Circuit Court of Appeals, Fifth Circuit. AprU 6, 1921.) 
No. 868a 

1. Partoership ^=>204 — ^Process against flrm recognized as entity need no* 

be served on partners. 

Since a commercial partnership organized under Rev. Oir, Code La. art. 
2825, is a legal entity, distinct from the partners composing it, process 
may be served on it by delivering the process at its place of business 
within the state to aui^gent in charge thereof, who was not a partner, as 
permitted by Code Prac. La. art. 198, and though all the partners were 
nonresidents of the state. 

2. Evidence <^271 (18) —Message by plaintiff, staling promifle by defendani, 

Inadmissible to show pron^bse. 

In an action by an insy ranee broker for commission on a covering 
contract for war risk insurance, where it was the custom for a broker's 
conomission to be paid by the insurer, but he sought to show a special 
agreement by the defendant exporters to pay bis commission, it was er- 
ror to admit in evidence a message sent by the broker to the insurance 
company, in which he stated that the exporters had agreed to pay liis 
commission, and the evidence was prejudicial, where the exx>orters denied 
making such agreement. 
S. Evidence ^=»139-— Proof thai another esporter paid Insurance brokef^a 
commission Inadmissible to show promise by defendant exporters. 

In an action by insurance brokers against exporters for commission on 
war risk insurance, where the evidence showed the custom was for such 
commission to be paid by the insurers, but plaintiff claimed a si>eclal 
promise by the exporters, it was error to admit in evldenoe testimony by 
another exporter that, under the same drcumstancea, he had paid the 
commission to the insurance broker. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Action in a Louisiana state court by John R. Harrell against Estevc 
Bros. & Co., removed to the United States District Court. Judgment 
for plaintiff, and defendants bring error. Reversed. 

J. Blanc Monroe and Monte M. Lemann, both of New Orleans, La., 
for plaintiffs in error. 

Wm. Winans Wall and Johnston Armstrong, both of New Orleans. 
La., for defendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. This action was brought in a Louisiana 
state court by John R. Harrell, the defendant in error (herein referred 
to as the plaintiff), against Esteve Bros. & Co., described as "a firm 
composed of Ramon Esteve, Jose Esteve, Javier Esteve, Louis Esteve, 
and Angel Esteve, * * * engaged in the business of buying cot- 
ton and selling same for export," and domiciled in the city of New 
Orleans. A deputy sheriff's return shows that, on a date stated, he— 

^'served a copy of the within citation and accompanying petition on Esteve 
Bros. & Co., a flrm composed of Ramon Esteve, Jose M. Esteve, Javier Esteve, 
Louis Esteve, and Angel Esteve. defendants herein, by leaving the same at 
their office, 819 Gravier street, in the hands of C. A. Hatry, manager and cash- 

^=9For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests 6 Indexes 
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ler, a person apparently over the age of 18 years, whose name and other facts 
connected with this serviee I learned by interrogating the said C. H. Hatry. 
manager and cashier ; the said members of said firm, defendants herein, being 
absent from the state at the time of the service." 

On the application of the individuals composing the defendant firm, 
alleged to be aliens and nonresidents of Louisiana, who appeared in 
the state court specially and solely for the purpose of obtaining a re- 
moval, there was a removal of the cause to the court below. In that 
court the same individuals, appearing specially and solely for the pur- 
pose of the motion, moved the court to quash the service of process. 
After that motion was overruled, the same individuals, protesting 
against the overruling of the motion, appeared under protest and an- 
swered the declaration. 

In behalf of the plaintiff in error it is contended that no jurisdiction 
was acquired by the service which was brought into question by the 
motion to quash. The opposing contention is that that service was 
made effective to confer jurisdiction by the Louisiana statute which 
provides that — 

''In suits against any commercial association trading under a title or as 
a firm," process shall be served "on any of the partners in person, or at 
their store or counting house, by delivery to their clerk or agent" CJode of 
Practice of Louisiana, art. 198. 

[1 ] The firm of Esteve Bros. & Co., being a partnership formed for 
the purchase and sale of cotton, is what is known to the Louisiana 
law as a commercial partnership. Revised Civil Code of Louisiana, 
art. 2825. Under the Louisiana law a partnership is a fictitious being, 
distinct from the partners composing it. Succession of Pilcher, 39 
La. Ann. 362, 1 South. 929. The above set out provision as to service 
of process is a recognition that such a partnership as the one in ques- 
tion is subject to be sued. A principal difference between that statute 
and the Texas statute which was before the court in the case of Sugg 
V. Thornton, J 32 U. S. 524, 10 Sup. Ct 163, 33 L. Ed. 447, is that the 
former permits process in a suit against a commercial partnership to 
be served either on any of the partners in person, or at their store or 
counting house by delivery to their clerk or agent, while the latter per- 
mits judgment against a partnership when process has been served on 
one of the partners. In the opinion in that case it was distinctly rec- 
ognized that, so far as firm assets were concerned, the judgment 
against the partnership was binding on J. D. Sugg, a nonresident part- 
ner who was not served. The following is an extract from that opin- 
ion: 

'The judgment was not a personal judgment against J. D. Sugg, but a judg- 
ment against E. O. Sugg individually, and against E. O. Sugg & Bro., treating 
the partnership as a distinct legal entity. So far as J. D. Sugg was concerned, 
it bound the firm assets only, and could not be proceeded on by execution 
against his individual property." 

We are not of opinion that the validity of service of process against 
a partnership which has the status of a distinct legal entity is depend- 
ent upon it being made on one or more of the partners. The artificial 
being rccogipzed by law may, by agents or representatives other than 
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its component members, be present and subject to be dealt with at a 
place where no member of the firm is. 

In many respects a trading partnership is like a business corporation. 
Each is an association of its members for pecuniary gain. A prin- 
cipal difference between them is that changes in the membership of 
the latter do not affect its identity nor break the continuity of its exist- 
ence. In the one case as well as the other the law may recognize the 
existence of the association as an artificial being, separate and distinct 
from its members, capable of having rights and of being subject to 
duties or obligations, enforceable in favor of or against it in suits or 
proceedings to which its members are not parties. It is competent to 
provide for serving process against a private corporation by delivery 
to its agent at a place where it does business. We are aware of no le- 
gal obstacle standing in the way of service of process against a part- 
nership, which is recognized as a separate legal entity, being authoriz- 
ed to be made in the same way. One not a member of a trading part- 
nership, who is put and left in charge of its place of business, as well 
may be, so far as firm assets ^re concerned, a representative of non- 
resident partners as a resident partner could be. 

Under the above set out statute, service in a suit against a commer- 
cial partnership, if made by delivery to a clerk or agent, must be "at 
their store or counting house." The service in question v«s made in 
pursuance of the statute. The question of the validity of service of 
process against a partnership in a suit brought in a state in which it is 
not visibly present and doing business is not presented* We think the 
service made was effective to give the court jurisdiction to render 
judgment against the partnership, and that the overruling of the mo- 
tion to quash was not error. 

This was an action to recover compensation for services rendered 
by the plaintiff as an insurance broker in arranging for war risk insur- 
ance on cotton to be exported to Europe by the defendant. The lar- 
ger of the two items claimed was based on so-called coverings for such 
insurance on cotton to be shipped from Galveston to Barcelona, Spain, 
on the ship Mar Rojo. Those engagements or coverings were made in 
October, 1918, at the rate of 3V^ per cent. ; one covering calling for No- 
vember sailing, and the other for sailing prior to November 16th. Such 
arrangements do not bind cither the insurer or the insured, if the sail- 
ing of the named vessel does not occur within the time specified. The 
Mar Rojo did not sail until December 3, 1918. Immediately after the 
signing of the Armistice on November 11, 1918, war risk insurance 
rates dropped to about one-eighth of 1 per cent. On November 30, 
1918, after it had become apparent that the Miar Rojo would not sail 
in November, defendant notified the plaintiff that the war risk insur- 
ance previously arranged for was nullified, and requested plaintiff to 
procure the same amount of such insurance on the cotton at the then 
current rate. 

Upon ..plaintiff failing to do so, the defendant obtained the desired 
insurance from other brokers. If the insurance arranged for in Oc- 
tober had become effective, and been paid for as contemplated, the de- 
fendant would have been under no obligation to pay the plaintiff any- 
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thing for his services. In that event, in pursuance of the custom gov- 
erning such transactions, the insurer alone would have been liable to 
the plaintiff for his commission. It was usual for the broker to retain 
his commission out of the premium collected by him. The petition al- 
leged that the defendant promised to pay the plaintiff the amount of 
the commissions the latter w6uld have received from the insurer if the 
arrangements made in October had been carried out. That allegation 
was put in issue. 

[2] The evidence on that issue was conflicting. The plaintiff's 
testimony tended to prove that defendant's representative made such a 
promise shortly after, the signing of the Armistice, when the plaintiff 
was requested' to get a reduction in the rate of premitmi previously 
agreed to. The evidence for the defendant tended to prove that the 
transactions in question were conducted in the usual way, and that 
the defendant did not promise to pay any commission. Over the de- 
fendant's objection the court admitted in evidence the following cable 
message, dated November 25, 1918, sent by the plaintiff to his corres- 
pondent in London, through whom arrangements for part of the in- 
surance had been made: 

"Ernest London: Eighteen your seventyseven Marojo still unreported im- 
XK>ssible sail November thereby releasing except current rates brokerage 
promised. John Harrell." 

That ruling is sought to be supported on the ground that the sending 
of that message tended to prove the making of an effort by the plain- 
tilT to get the insurer to agree to a reduction of the rate of insurance 
fixed in October. The evidence had no such tendency. The language 
of the message shows that at the time it was sent it was known that 
the sailing of the Mar Rojo in November had become impossible. That 
fact put it out of the power of the plaintiff or his principal to hold 
the defendant to the rate made before the Armistice. The cable was 
not admissible as evidence of the making by the defendant* of the 
promise alleged by the plaintiff. It was not competent to prove that 
fact by the defendant's statement to a third person that such promise 
had been made. The court erred in overruling the objection. It may 
be supposed that the evidence of the plaintiff's self-serving statement 
to the effect that brokerage was promised was not without influence 
in leading the jury to find that the defendant made the alleged promise. 
[3] O^er the defendant's objection the court admitted in evidence 
the testimony of a witness, who was a cotton exporter, to the effect 
that he paid the plaintiff a commission on insurance contracted for on 
cotton to be exported, though the policy was never issued. That tes- 
timony had no tendency to prove the existence of a custom for the 
prospective insured to pay a commission on insurance arranged for 
by a broker, but which never attached. The custom being for the in- 
surer to pay the broker's commission by allowing the amount of it to 
be retained out of the premium paid, the defendant was not bound to 
pay a commission on insurance arranged for by a broker, but which 
never attached, unless it made a valid promise to do so. The fact that 
another exporter compensated the broker in such a case had no ten- 
dency to prove that the defendant, by promise or otherwise, was un- 
272 F.— 26 
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der a ^uty to pay the compensation claimed. The record contains 
nothing requiring the conclusion that the improperly admitted evi- 
dence as to a transaction between the plaintiff and a third person was 
without influence in leading the jury to find in favor of the plaintiff. 
Other questions raised are such as may not arise in another trial. 
Because of the above-mentioned errors, the judgment is reversed. 

KING, Circuit Judge (concurring). In this case the writ of error 
is sued out alone by the partnership, and the error assigned is the 
service on it, by service on its agent. Under the law of Louisiana, in 
which the principal ofiice of this partnership was located, and where 
the contracts here sued were made — 

"the partnership once formed and put into action, becomes, in contemplation 
of law, a moral being, distinct from the persons who compose it. It is a civil 
person, which has its peculiar rights and attributes. • ♦ ♦ Hence, therer 
fore, the partners are not the owners of the partnership property. The ideal 
being, thus recognized by a fiction of law, is the owner. ♦ • ♦ This dis- 
tinction, between the partnership as an abstract ideal being and the persons 
who compose it, is illustrated by rules so familiar that it would be an imneces- 
sary waste of time to argue in their defense.'* Smith ▼. McMlcken, 3 La. Ann. 
S19, 322. 

This case has been frequently followed. Pittman & Barrow v. 
Robicheau, 14 La. Ann. 108 ; Succession of Pilcher, 39 La. Ann. 362, 
1 South. 929. The law of Louisiana therefore recognizes the doctrine 
of the separate entity of a partnership in the fullest manner. 20 R. 
C. L. p. 804. 

As the law of Louisiana regards a commercial partnership as a legal 
entity separate from the partners, it would seem that the law could pro- 
vide for service of suits against such legal entity by service of pro- 
cess at its place of business on an agent of the abstract legal entity, the 
judgment based on such service to bind only the legal entity and op- 
erate as. a lien on its property. Pennoyer v. Neff, 95 U. S. 714, 735, 
24 L. Ed. 565 



REPUBLIC IRON & STEEL CO. v. YOUNGSTOWN SHEET & TUBE CO. 
TAYLOR-WILSON MFG. CO. v. SAME. 

(arcult Court of Appeals, Sixth Circuit April 15, 1921.) 

Nos. 3386, 3387. 

L Appeal and error <S=»874(1)— VaUdity of patent as to wMch District Cofurt 
expressed no opinion not open to consideration. 

Where, in a suit for the infringement of two patents, the court granted 
the usual interlocutory decree for injunction and accounting on one of the 
patents, and expressed no opinion as to the other, the validity of the 
second patent is not open to consideration on an appeal from such inter- 
locutory decree. 
2. Appeal and error <£2=»23— Must notice lack of Jurisdiction^ thougli objection 
not made. 

The Circuit Court of Appeals must take notice tliat it has no Jurisdic- 
tion of the question as to the validity of a patent as to which the District 
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Court expressed no opinion, though the objection is not made by either 
party. 

3. PaAeats <8=»B2ft^No. 1,019,7S9, fer skelp-ehargins apparatus, held amic*- 

patod. 

The Goey patent, No. 1,019,759, for improvements in skelp-charging ap- 
paratus, held anticipated and invalid. 

4. Patents ^=»165 — ^UuunbiguouB daims eamiot be saved liy limitatioiUL 

Limitations, not expressed and not Intended, cannot be read into an un- 
ambiguous claim in order to save it from anticipation. * 

5. Patents ^=>64— Patent valid, and anticipates later patent, ttiougfo noi 

commercially reeognized. 

If a structure is inoperative, the i>atent upon it is not good, and it does 
not anticipate a later patent, but mere failure to get commercial recogni- 
tion, or Indeed failure to deserve such recognition until somewhat im- 
proved, is not inconsistent with full validity aa a patent or full effect as 
an anticfpation. 

6. Patents ^=»3&— F^nre of patent to receive commercial recognition may li»- 

£cate that sllgtit In^wovement was Important. 

Where the question is whether the advance shown by a later over an 
earlier device is of an inventive characteri the failure of the earlier device 
to get recognition is the trade may be persuasive evidence that an ap^ 
parently slight advance was more inu>ortant than it seems. < 

7. Patents <»=»328— No. 1,012;2I35, for sk<dp-charging apparatus, held valid. 

The Bedell patent. No. 1,0124235, for improvements in skelp-charging ap- 
paratus, held valid. 
S. F^rixnts «=>36— Failure to attempt to push Invention does not show thai 
patentee did not Invent anything. 

That a patentee was not sufficiently satisfied that the manufacture of 
his device would be profitable to impel him to engfige in efforts to interest 
the necessary capital to manufacture and push the Invention has no sub- 
stantial tendency to show that he did not make an invention. 

9. Patents ^=>dO (5) ^Application Is constructive reduction to practice. 

An application for a patent is a constructive reduction to practice. 

10. Patents ^=^28— No. 1,012,235, for furoace^hajrging apparatus, not In- 

fiinged. 

The Bedell patent. No. 1,012,235, for furnace-charging apparatus, con- 
sisting of the combination with a loading table and plate-elevating 
mechanism of a rotary magnet wheel, a circular magnetic coil, and means 
for conducting current to the coll, held not infringed by a device in which 
the plates are fed manually, and not by the use of any mechanism. 

11. Patents <&^41 — One rslykig on express Umitation In patent should be 
protected against claim of infringement. 

While the inventor of a very substantial advance should receive as 
broad a measure of protection as the language of his grant justifies, a 
defendant who has manufactured or used a device in reliance upon an 
express limitation in a patent voluntarily inserted or accepted by the 
patentee should be protected in his investment. 

12. Patents ^=^237 — ^Manual handling not equivalent of medianism for 
handling. 

Where a patent calls for plate-elevating mechanism for feeding strips 
of metal to a magnetic wheel, a manual handling of the plate is not the 
equivalent of the claimed mechanism. 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Ohio; D. C. Westenhaver, 
Judge. 

Suit by the Youngstown Sheet & Tube Company against the Republic 
Iron & Steel Company, in which the Taylor- Wilson Manufacturing 

^=»For other cases see same topic & KEY-NUMBER ia all Key-Numbered DigesU & Indexe» 
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Company filed a cross-suit against the Youngstown Company. From 
an interlocutory decree for plaintiff, defendant appeals ; and from a 
final decree dismissing the cross-bill, the plaintiflf in the cross-suit 
appeals. Decree in the cross-suit affirmed, and decree in original suit 
reversed, with instructions. 

Robert H. Parkinson, of Chicago, 111. (Wallace R. Lane, of Chi- 
cago, 111., on the brief), for appellants. 

Samuel W. Banning, of Chicago, 111. (Thomas A. Banning, Thomas 
A. Banning, Jr., and Ephraim Banning, all of Chicago, 111., on the 
brief), for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. These appeals involve an infringement 
sujt by the Youngstown Company, owner of patents to Coey, No. 
1,019,759, dated March 12, 1912, and No. 1,130,708, dated March 9, 
1915, for improvements in skelp-charging apparatus and a cross-suit 
by the Taylor-Wilson Company (manufacturer of the device used by 
the Republic Company, defendant in the first suit), charging infringe- 
ment of patent to Bedell, No. 1,012,235, dated December 19, 1911, for 
similar subject-matter. The court below found the first Coey patent 
valid and infringed, the Bedell patent not infringed, and expressed no 
opinion as to the second Coey patent. In the original suit, there was 
the usual interlocutory decree for injunction and accounting upon the 
first Coey patent ; in the cross-suit, there was a final decree dismissing 
the bill ; the defendant in the former and the plaintiff in the latter 
bring these appeals. 

[1,2] 1. The defendant in the suit on the Coey patents insists that 
the invalidity of the second patent clearly appears, and that the bill 
should have been dismissed as to that patent. No such question is 
open on this appeal. No final decree has been made in that case, and, 
as to this second patent, the interlocutory decree neither granted nor 
refused an injunction. Although the objection is not made by either 
party, we must take notice that we have no jurisdiction of this question. 

2. Skelp is a long, narrow strip of sheet metal, which is rolled up 
and made into a welded tube. In this process, it is first charged into a 
furnace, where it is heated, and, as it passes out of the furnace, is 
fed over a former, which develops it into the tubular shape. Owing 
to the length of the strip, and the difficulties of charging it quickly 
and perfectly into position in the furnace, which must be as deep as 
the strip is long, very great labor and skill were required in manual 
skelp charging, and the necessarily open furnace doors exposed the men 
to intense heat, and thereby increased the difficulties. There was no 
method known of automatic or machine charging, except a table, with 
side guides and having in its surface feeding rollers, or something in 
the nature of an endless chain, which would take the skelp up to the 
furnace mouth and push it in ; but, for various reasons, this was not 
thoroughly satisfactory, and had not been generally accepted in place of 
the hand feed. Bedell departed entirely from anything which had been 
done in this direction. There was in common use a charging table. 
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which traveled laterally along a track in front of a battery of furnaces, 
so that it could be placed in front of each furnace in succession. Upon 
this table, near its furnace end, Bedell mounted two metallic disks, re- 
volving on a shaft which was parallel to the furnace front and suitably 
elevated above the table. The edges of these disks were separated from 
each other by a narrow air space, forming flanges electrically insulated 
from each other. The wheel formed by the two disks contained coil 
windings constituting it an armature when in revolution, and so ar- 
ranged that one flange would represent the positive and the other the 
native poles of a magnet. As soon as the skelp fed to the ^heel, 
being wider than the air gap between these poles, came in contact with 
both, it electrically bridged the gap and was caused magnetically to ad- 
here. In Bedell's form, this contact was made on the lower surface 
of the charging wheel, which was revolving from below toward the 
furnace. The amoimt of magnetic grip could be, and was, so regu- 
lated that the skelp would adhere to the charging wheel sufiiciently to 
be driven or rapidly fed into the furnace, and a continuance of the op- 
eration would thrust the entire strip into position in the furnace. The 
exact desired force of this thrust, in order to throw ^he strip just far 
enough, and not too far, could be attained by regulating the speed of 
the wheel and the extent of the magnetic grip. Bedell built a model 
which was satisfactory to him. He then constructed a full-sized ma- 
chine, which was tried out practically at the tube mill where he was 
employed. He then applied for and obtained his patent. His inven- 
tion, in the words which he selected as (for the purposes of this case) 
its broadest statement, is shown by claim 6, quoted in the margin.^ 

[3, 4] Coey applied for his first patent December 29, 1911 — just after 
Bedell issued. He showed essentially the same thing as Bedell, ex- 
cepting as to the means for bringing the skelp plates one by one to the 
magnetic charging wheel. Bedell took his supply of plates, say 10 at 
a time, and made them into a pile, lying upon the charging table at a 
level below the wheel. The wheel, intended to throw forward from 
underneath, was mounted with the bottom opposite, or a little below, 
the furnace mouth. It was therefore necessary to lift the skelp plates, 
one by one, from their resting place to the wheel. Bedell did this by 
a swinging arm pivoted to the charging wheel and so connected that 
a roller on the lower end of the arm became a magnet. The operator 
then turned the arm down until this roller made contact with the up- 
per strip of skelp near its furnace end. He then raised the arm, thus 
lifting the front end of the skelp strip, until it touched the wheel and 
was seized and carried forward. Coey revolved his charging wheel in 
the opposite direction and made the throw from its upper surface. He 
put his pile of skelp plates upon an elevated portion of the charging 
table, higher than the w^heel, and this elevated portion was provided 
with a feeding trough, which led to the upper part of the wheel, and 

^ "6. In a famace-charglng apparatus, the combination, with a loading table 
and plate-elevating mechanism, of a rotary magnet wheel mounted over said 
table; saldt wheel comprising a pair of circular disks, a circular magnetic coil 
disposed between opxwsing faces of said disks, and means for conducting cur- 
rent to said coil," 
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with an inclined portion leading from its top down to the feeding 
trough. The operator took one skelp plate, let it slide by gravity 
dowh into the trough and either dropped it at such a point that the 
front end would contact with the wheel, or else, if it dropped further 
back, he gave it push enough to make such contact, whereby the strip 
was seized and thrown into the furnace. Coey's claims, so far as now 
mvolved, are typified by claim 1, quoted in the margin.' There is no 
effort by Coey to carry his invention back of Bedell — ^indeed, it seems 
probable that the invention was communicated to him by Bedell ; but 
his claims are in very broad form, and, as to three of them, very plain- 
ly read upon Bedell, so that the Bedell structure, if later, would in- 
fringe them. They cannot be limited so as not to cover Bedell without 
violating the rule that limitations, not expressed and not intended, can- 
not be read into an unambiguous claim in order to save it. The fourth 
claim includes, as an element, a feeding trough; but since this trough 
was not invented by Coey, but was essentially the form of feed in com- 
mon use where hand charging was not employed, it was not invention 
for Coey to substitute it in the Bedell combination, for the special 
and unusual feeding means which Bedell employed. 

[6, 8] The validity of the Coey patent, therefore, plainly stands, 
and, indeed, is conceded to stand, upon the proposition that the Be- 
dell patent must be disregarded because it never was commercially 
adopted. We recently had occasion to hold that, upon the question of 
anticipation of a later patent by an earlier one, as arising in a suit on 
the later patent, the criterion is the same as upon the question of 
validity of the earlier patent in a suit brought thereon. Sparks- With- 
ington Co. V. Jay (decided January 14, 1921, 270 Fed. 449). If the 
structure is inoperative, the patent upon it is not good, and it does 
not anticipate a later patent ; but mere failure to get commercial rec- 
ognition, or, indeed, failure to deserve that recognition until somewhat 
improved, is not inconsistent with full validity as a patent or full ef- 
fect as an anticipation. Telephone Cases, 126 U. S. 1, 536, 8 Sup. Ct. 
778, 31 L. Ed. 863; Mergenthaler Co. v. Press Co. (C. C.) Coxe, D. 
J., 57 Fed. 502, 506; Proudfit Co. v. Kalamazoo Co. (C. C. A. 6) 230 
Fed; 120, 128, 144 C. C. A. 418; but compare Computing Co. v. Stand- 
ard Co. (C. C. A. 6) 195 Fed. 508, 115 C. C. A. 418. It need only be 
remembered in this connection that, where the question is not one of 
full anticipation, but is whether the advance shown by the later over 
the earlier device is of an inventive character, the failure of the earlier 
to get recognition in the trade may be persuasive evidence that an ap- 
parently slight advance was more important than it seems. 

[7-9] The evidence clearly shows that the Bedell device was com- 
pletely operative. The fact that it was not commercially adopted is 
not inconsistent with this conclusion, and a statement of the situation 
makes this clear. It charged the skelp plates, during a two-hour 
trial, and with fair success; but these furnaces, or some of them, 

« "1. The combination of a furnace, a charging-table at one end thereof, and 
a magnet thereon having surface travel toward the furnace ; the said surface 
being arranged to be engaged by linear magnetic materials and to transfer the 
same to the furnace.*' 
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were not built for charging from the wheel elevation, and, in order 
to work as rapidly as desired, the furnaces would have to be somewhat 
changed. The manufacture of the complete device would be expensive. 
Bedell had not sufficient means, and the furnace owner, seemingly, did 
not care to engage in the manufacturing business. At the time of 
this trial, and in spite of ijs imperfect co-operation with these fur- 
naces, it pointed out a great saving in labor. The most that can be 
said against Bedell is that he was not sufficiently satisfied that the 
device would be accepted and installed by furnace owners and that 
its manufacture would be profitable, so that he fdt impelled to en- 
gage in efforts to interest the necessary capital to manufacture and 
push his invention. This has no substantial tendency to show that 
he did not make an invention. If Bedell had not applied for a patent, 
but had dropped the matter after the experimental furnace use, we 
would have the question of abandoned experiment ; but, if there were 
any doubt whether this use demonstrated a completed invention, it 
would be removed by the application for patent, which is a constructive 
reduction to practice. Automatic Weighing Mach. Co. v. Pneumatic 
Co. (C. C. A. 1) 166 Fed. 288, 92 C. C. A. 206. 

[10] It follows that we consider the first Coey patent invalid and 
the Bedell patent valid, and we come to the question of infringement 
of the latter. The only variation arises as to the element "plate ele- 
vating mechanism." The defendant in the cross-suit, who uses the 
machine shown in the Coey patent, has substituted the above-described 
Coey plan for feeding the plate, and this is the question of equivalency 
which is presented. Undoubtedly, there is equivalency, in a broad 
sense. Each results in appropriate feeding ; but there is striking me- 
chanical and operating difference, and the limitation implied by the 
call for "elevating mechanism'* must lead to the conclusion of non- 
mfringement, if the limitation is given full effect. In D'Arcy v. Mar- 
shall Co., 259 Fed. 236, 170 C. C. A. 304, we reviewed and considered 
several cases bearing on the conflicts in application between the rule 
of limitation and the rule of equivalency, and held, in exemplifica- 
tion of the controlling principles,, that where the limiting element 
named in the claim hiad a distinct and useful fusion regarded by the 
inventor as important, and was not named merely as indicating the 
working field of the invention, the limitation could not be expanded 
to cover a substituted part which dici not have that function, even if 
the limitation were wholly unnecessary. 

[11] In determining the breadth of equivalency which Bedell should 
have, he is entitled to such benefit as comes from observing that the 
great merit of his invention lay in the magnetic charging wheel, and 
. that It has turned out to be relatively unimportant how the skelp strip 
IS brought to the wheel, and he is entitled, also, to such liberality of 
construction as comes from the fact that the invention has proved im- 
portant and has gone into general use. Since the magnetic charging 
wheel was Bedell's invention, and not Coey's, and since this is the 
dominating feature of the device, it cannot be controlling that it was 
Coey, and not Bedell, who brought the commercial machines upon 
the market ; the general commercial acceptance testifies no less strong- 
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ly for that reason to the merit of this broader invention; but whUe 
the inventor of a very substantial advance should receive as broad a 
measure of protection as the language of his grant justifies, it is equally 
true that the defendant who has manufactured or used a device in 
reliance upon an express limitation in the patent, voluntarily inserted 
or accepted by the patentee, should be protected in his investment. 
White V. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72, 30 L. Ed. 303. 

[12] The Bedell specification leaves no doubt that it >yas part of 
his plan to avoid any manual handling of the skelp after it had been 
placed on the working table. He appreciated that feeding manually to 
the charging wheel would be dangerous on account of the force with 
which the strip would be seized and jerked away ; he therefore con- 
templated that the strip should be touched only by mechanism; and 
the use of the word "mechanism" fairly implies, in this case, that it 
has operative connection with the rest of the device. The defendant 
has no feeding mechanism in any such sense, but the feeding is man- 
ual. The inclined slide and the trough are aids to the manual handling 
of the skelp, hut they are only aids. They do nothing of themselves, 
in feeding. A manual handling is not the equivalent of a claimed mech- 
anism. Brown v. Davis, 116 U. S. 237, 249, 6 Sup. Ct. 379, 29 L. Ed. 
659. We do not place dependence upon the fact that the skelp comes 
from the carrying table down to the upper side of the wheel, instead of 
coming up to the lower side of the wheel ; that is a mere reversal of 
parts or position, which well might not avoid equivalency; but, if 
the specified element in the claim were merely '*plate-feeding mechan- 
ism," we would be forced to conclude that the element was wholly ab- 
sent from the defendant's device. In view of Bedell's unquestioned 
priority and the merit of his invention, it now seems unfortunate that 
he voluntarily and unnecessarily limited it to a mechanical feed; but 
the effect of this limitation cannot be escaped. 

The decree below, dismissing the bill upon the Bedell patent, must 
be afHrmed (No. 3387) ; the decree upon the Coev patents (No. 3386) 
should be reversed, with instructions that the bill must ultimately be 
dismissed as to the^st patent, and that the case should proceed to 
decree as to the secoW patent 



HEWITT V. AMERICAN TELEPHONE & TELEGRAPH CX>. 

(Circuit Court of Appeals, Second Circuit. March 10, 1921.) 

No. 47. 

1. Patents <e=»211 (3) —Licensee Is estopped to assert Invalidity for narrow In- 
terpretation. 

In a suit to enforce a license of patents which rests on contract, as dis- 
tinguished from a suit to restrain infringement of a patent which is based 
on a continuing tort, the licensee is estopped to deny validity of the pat- 
ents, and is bound to accord to them a benevolent interpretation. 
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2. Patenis ^=s>328^IiceDsee's ain|>Iifler held Qot to operate in accordanee with 

patents, 781,001, dsum 1. or 781,002, claim 3, for va4K>r ainpiifler. 

The Hewitt patents. No. 781,001, claim 1, and 781,002, claim 3, for the 
means and methods of amplifying variable electric currents by Intro- 
ducing therein an inclosing gas or vapor conducting medium, do not cover 
an audlon amplifier using the De Forest grid, though a minute quantity of 
air is left through which the variable current passes, and therefore the 
o.wner of those patents is not entitled to royalties on the audion am- 
plifier used by a licensee, who agreed to pay royalties on devices operat- 
ing in accordance with the patents. 

3. Patents <S=:>328^Lieefi8ee^s amplifier Iield not to operate in accordance 

with tl20,949, daims 1, 7, 11, 13, 18, 19, or 1,121,359, daims 2-4, for 
a shidd for a rectifying current. 

The Hewitt patents, Nos. 1,120,949, claims 1. 7, XI, 13, 18, 19, and 1,- 
121.359, claims 2-4, the essential element of which Is a shield charged 
with an electric potential inserted in a vapor conductor near one electrode 
for the purpose of resisting the establishment of a current In one direc- 
tion and thereby rectifying an alternating current, do not cover an audion 
amplifier in which there is a grid alternately charged for the purpose of 
affecting the electric field between the filament and the plate for the 
purpose of amplifying a variable current, so that a user of the amplifier 
is not required to pay royalties to the patentee under a license requiring 
him to pay such royalties for any device operating In accordance with 
the patents. ; 

Appeal from the District G)urt of the United States for the South- 
ern EHstrict of New York. 

Suit by Peter Cooper Hewitt against the American Telephone & 
Telegraph Company. From a decree dismissing the bill (272 Fed. 194), 
plaintiff appeals. AfSrmed. 

Jurisdiction depends upon diversity of citizenship, and salt is brought to 
establish and declare Mr. Hewitt's rights as against the American Company 
under an admitted written contract between the parties hereto. In and be- 
fore 1913 plaintiff was well known as an inventor in the electrical field, while 
defendant controlled much, if not most, of the telegraph and telephone system 
of the United States. 

Defendant then had, and stUl maintains, what may be called a laboratory 
for the development. If not the invention, of apparatus designed for the im- 
provements of such systems. Therefore, evidently believing that Mr. Hewitt 
had possibly already Invented, or might thereafter invent, devices suitable 
for Its purpose, defendant, after some preliminary negotiation (which seems 
to ns immaterial), obtained from Hewitt the vn^tten agreement (hereinafter 
ealled the license) out of which this action grows. 

This docnment, dated 15th December, 1918, recites that Hewitt had already 
obtained certain enumerated patents, and that defendant desired "to utilize 
said inventions," wherefore Hewitt granted to defendant "the right and license 
to make or cause to be made for it and to use, in telephone or telegraph sys- 
tems employing wires or metallic conductors, connecting stations, gas or vapor 
and so-called vacuum electric apparatus for creating, transmitting, receiv- 
ing, relaying, repeating, modifying, amplifying or boosting telephonic or tele- 
graphic electric currents, waves or impulses, or ♦ * • for lightning ar- 
resters, or strong current discharger or protector, or charge or voltage limit- 
ers, embodying, or made or operating in accordance with any and all Inven- 
tions which he has heretofore made. ♦ • • »» Hewitt further agrees that 
"as and when, up to January, 1921, he hereafter makes inventions (of the 
same general nature) he will npon filing application for patent for any such 
invention" disclose the same to the defendant, and if the defendant so elects it 
shaU have "^th reference to such Inventions the license above expressed to 
the end of tbe terms of the United States patents to be granted upon the severe 

^s»For other cases see same topic & KET-NUMBER in all Key-Numbered Digests & iDdezes- 
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al InTentlons so disclosed." The contract then provides for royalties upon 
such of Mp. Hewitt's inventions above described as the defendant might em- 
ploy or utilize. 

The bill charges, Inter alia, that among the patents as to which defendant 
became a licensee under the contract of 1913 are Nos. 781,001 and 781,002, 
which patents were In existence and are specifically enumerated In the li- 
cense, and also patents Nos. 1,120,949, and 1,121,359, which last two patents 
grew out of an application filed January 20, 1905, and which after division 
were finally granted December 15, 1914. The bill continues that under said 
Hcense defendant was bound to furnish at stated Intervals to plaintiff in* 
i^ormation as to (substantially) the use which It made of Hewitt's inventions, 
and that it had refused or neglected to furnish said Information, to state the 
number of its "installations" upon which Hewitt's royalties in part depended, 
and generally had "refused to recognize the validity of plaintiff's patents as 
applied to devices defined by" said license. Wherefore discovery, definition of 
plaintifTs rights, and an accounting were denianded. 

The answer, coupled with admissions of counsel, reduced the issuable mat- 
ter of the bill to one question, viz. : Whether a certain device made and used 
by defendant, and known both technically and commercially as the "audlon 
type of telephone amplifier," did or did not (In the language of the license) 
"operate in accordance with" claim 1 of 781,001, claim 3 of No. 781,002, claims 
1, 7, 11, 13, 18, and 19 of No. 1,120,949, and/or claims 2, 8, and 4 of No. 1,- 
121,359. Thus the case became one of infringement, except as that word may 
be somewhat inappropriate in proceedings against a licensee, and it has been 
tried and argued as one of infringement. 

The two earlier patents enumerated are respectively for "means for am- 
plifying electrical variations" and "a method of amplifying electrical varia- 
tions." The disclosures are substantially identical, and reveal that the in- 
vention grows out of or rests on the fact that in certain patents still earlier 
Mr. Hewitt had "called attention" to the phenomenon that the "resistance of 
an inclosed vapor or gas carrying current in an electric circuit varies Inverse- 
ly with the current carried by the vapor." Therefore it is said that, "if a vary- 
ing potential be applied [to an apparatus of the nature described in said 
earlier patents], a variation of current will take place in the enclosed gas or 
vapor and this variation of current will affect the entire circuit in which 
the apparatus Is Included." 

Consequently into a circuit adapted for telephony the patentee introduced a 
device such as had been described by him in his said earlier patents relating to 
"gas or vapor electric lamps," but not necessarily having the light-giving 
quality. Variations of potential being introduced Into this circnlt, tjj^e changes 
of resistance in portions of the circuit other than the lampUke vapor de- 
vice "bring about such variations of conditions (in the lamplike vapor ad- 
junct) as to augment the variations of current flow throughout the entire 
circuit." 

On this disclosure rests claim 1 of the means patent, as follows: 

"1. The combination . in an electric circuit, of a source of potential varia- 
tions, a receiving apparatus adapted to translate the variations caused by 
the source, and an inclosed gas or vapor conducting medium." 

And also claim 3 of the method patent: 

"3. The method of amplifying energy variations caused in an electric cir- 
cuit including an inclosed conducting gas or vapor and electrodes therefor, 
which consists in affecting the conducting gas or vapor by variations of cat' 
rent, and thereby transforming such variations into corresponding amplified 
variations of current." 

Both of the later patents (arising out of the same original application) «re 
described as covering "controlling means for vapor apparatus"; but the 
claims In suit of 1,121,359 are all for a method and that alone. Both patents 
are said to arise out of the following state of fact : "In a vapor electric device 
comprising a suitable containing vessel and two or more electrodes with an in- 
tervening vapor, independent resistances manifest themselves at the electrodes 
and in the vapor. In previous applications I have disclosed means for modify- 
ing the resistance to starting which resides at the negative electrode by a 
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Starting band, by which means the electrical potential reqtiired to start the 
lamp could be reduced or increased." It Is then stated as the object of in- 
vention : "To render more difficult the starting of a current into an electrode 
which for the time being may be negative ; that is to say, to strengthen the 
normal initial resistance to starting at a negative electrode." 

The patentee. It is said, had concluded from study of the kind of apparatus 
above indicated "that the vapor close to a negative electrode Interposes be- 
tween the said electrode and an electrode which is positive to it— a dielectric 
condition which can be further Increased by Inducing a greater charge than 
that which the electrode itself would induce." Therefore he proposes to util- 
ize this principle "by suixounding an electrode or electrodes of a vapor appara- 
tus or other vapor device with a shield capable of receiving a charge that 
will augment or assist the charge which would naturally be presoxt at a nega- 
tive electrode." 

On the disclosure thus summarized Mr. Hewitt rests the numerous claims 
of the means patent (1,120,949) of which It Is sufficient to quote No. 1, as 
follows : . 

"1. In an evacuated electric apparatus, a container, electrodes therefor, and 
a shield at one electrode, and means for charging the said shield independent 
of the conductor leading to said electrode." 

And No. 13, which, abandoning the word ''shield," speaks of that thing as 
a conductor. It is as follows: 

••13. The combination with an evacuated chamber, two electrodes and a 
conductor within the chamber, the conductor being of a polarity opposite to 
that of one of the electrodes, an electric circuit connected with the two elec- 
trodes and means for charging the conductor electrically." 

In the disclosure for both the later patents it Is pointed out that the action 
of the shield device '*is not essentially that of current flowing, but more near- 
ly that of capacity charged to the required potential," and this thought seems 
to have been present in the framing of the claims in suit of the method patent 
(1,121.359) of which No. 4 is perhaps the most specific, and is as follows: 

"4. The method of Increasing the resistance to starting at an electrode 
i«tiich Is negative with relation to another electrode in a vapor electric device, 
which consists in inducing at the said electrode a normal charge by the ap- 
plication of current to the terminals of the device and also Inducing a vapor 
charge higher than the charge thus induced." 

After a protracted trial in open court the trial Judge concluded that "de- 
fendant has not In any manner used devices covered by the license between 
plaintiff and defendant so far as relates to the patents" hereinabove referred 
to and described. Accordingly the bill was dismissed, and plaintiff took this 
appeal. 

Drury W. Cooper, of New York City, for appellant. 

Charles Neave, of New York City (Frederick P. Fish, George E. 
Folk, and William R. Ballard, all of New York City, of counsel), for 
appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. [1] The nature of the evidence produced, 
and method of presentation, has produced a somewhat misleading re- 
semblance between this suit and the ordinary proceeding for infringe- 
ment. It must, however, be recognized that the usual infringement 
suit is to restrain a continuing tort, while this is upon a contract, under 
which defendant is a licensee. Therefore it is admittedly estopped to 
deny validity, and bound to accord to plaintiff a benevolent interpre- 
tation of the patents under which license exists. This last statement 
is really but a' corollary to the rule that invention is part of validity, 
and the obligation to admit invention practically limits the evidential 
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value of such prior art as may exist. With the foregoing admitted— 
and it has not been denied in argument — we perceive no question of 
law in this record. The thing said by plaintiff to ^'operate in accord- 
ance with" the claims above enumerated, is used as a relay in what is 
just at present the longest of long-distance telephony. 

Defendant yields tribute to De Forest 841,387 (claims 4 and 6), and 
we are convinced that this relay is in fact a descendant of the **three- 
member device" there revealed by that patentee.^ The relay shows an 
in-put circuit connected with the filament and grid, and an out-put 
with the filament and plate. The filament is independently heated, and 
both filament and plate as used by defendant and others, are older 
than the inventions of either De Forest or Hewitt. 

"Grid" is a word perhaps coined by that well-known phrasemaker, 
De Forest ; at all events it is called throughout this record the De For- 
est grid. Filament, plate, and grid are in practice inclosed in an evacu- 
ated tube exhausted to a pressure of the order of one hundred-thou- 
sandth of a millimeter. That pressure can be still further reduced, but 
such reduction is expensive and does not change or improve the working 
of the apparatus. The normal operation of this audion amplifier, with 
the grid located between filament and plate, is, according to the elec- 
tronic theory, that a current consisting of negative carriers tends to pass 
from filament to plate because they, being negative, are attracted to the 
plate, which is positive. The rate of passage, and therefore the amount ' 
of current flowing, will depend upon how forcibly the positive plate 
attracts, and that depends upon the intensity of the electrical field act- 
ing in the space between plate and filament. ^ 

The grid acts (as testified by plaintifif's expert, and imitating Hew- 
itt's specification language) as a capacity charged to a potential rather 
than as a current flowing ; but, be that as it may, it is asserted by de- 
fendants that the transmitter on the in-put varies the potential impress- 
ed upon the grid, and the grid in turn similarly varies the electrical field 
between filament and plate wherein said grid is commonly located. 
Therefore the tendency of the negative carriers to pass from filament 
to plate increases or decreases according to the fluctuating of grid po- 
tential, and similarly varies the current flowing across said electrical 
field and into the out-put The result as claimed by defendant is that 
•'the action is due solely to the De Forest grid," and when the elements 
of the audion amplifier are properly (and from the evidence apparently 
empirically) proportioned and co-related, repetition and amplification 
take place without distortion, but always the work is said by defendant 
to be done by the properly placed and proportioned grid. 

PlaintiflF's contention may be summarily stated thus : (a) It is not the 
grid per se that does the work or accomplishes the result; for the na- 
ture of an atmospheric residuum in even so highly evacuated a tube as 
that of defendant either has something to do with it or produces a con- 
dition answering to the "vapor" of Hewitt's patents; but anyhow (b) 
the De Forest grid, if not in its original conception, at all events in re- 

iThe disclosures of this patent were considered. in Marconi, etc., Co, r. 
De Forest, etc., Co. (D. C.) 236 Fed. 942. 
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spect of its use by defendant, is the Hewitt shield of the later patents 
above mentioned. 

Much of this record is occupied with evidence pro and con as to 
■whether the theory of operation advanced in the disclosures of 781,001 
and 781,002 is not wholly erroneous: whether the devices there sug- 
gested are of any practical use ; whether they constituted any real ad- 
vance upon the prior art ; and whether defendant did or did not util- 
ize them, or either of them, in the construction of a mercury vapor am- 
plifier which was made — allegedly under other patents of Hewitt not 
here involved, and on which plaintiff received royalties. We do not 
find it necessary to discuss this evidence, but prefer to ground decision 
as to the earlier patents on one proposition only. 

f 2] Plaintiff (or his counsel for him) contends that a vapor tube, a 
vacuum bulb, and an evacuated container all mean practically the 
same thing for the purposes of this case. He admits that when these 
patents were applied for, he was thinking in terms of those mercury 
tubes which have made him famous. But it was then true, and always 
will be true, that, as long as there is any residual air left in an evacuat- 
ed container, that container incloses a vapor. Therefore it is as much 
a vapor tube for the purposes of the present discussion as if it were 
filled at a fairly high pressure with any of the numerous gases sug- 
gested in plaintiff's earlier specifications (not here involved). But the 
moment the vacuum becomes absolute, the vacuum space is a perfect 
dielectric, as we have all been taught — consequently, since defendant 
,4oes not pretend to have an absolute vacuum, it must have a vapor tube. 

As matter of definition, commercial usage, or of mere words, the 
contention may be right ; we are not concerned to go further into it. 
Let it be admitted that per se defendant has a vapor tube ; the ques- 
tion still remains whether its vapor has any such causal connection with 
what the audion amplifier does as Hewitt's vapor possesses in respect 
of the means or method of the claims at bar. This plaintiff never ob- 
tained a patent covering every amplifier that employed a vapor tube ; 
at the most, his patents can only cover every vapor tube used to am- 
plify by substantially the same means, or in substantially the same 
method, as Hewitt's amplifier. It is we think admitted, and, if not, 
it is proven, that when a vapor of anything like the order of pressure 
necessary for the operation of Hewitt's device be introduced into de- 
fendant's amplifier it will not and cannot work. Why this is so is the 
crux of so much of this litigation as rests on the earlier patents. 

On such a point this court can pretend to do no more than to care- 
fully weight all the evidence, and attempt to base decision on facts, and 
on facts as simple as the evidence permits. In this instance, however, 
we can find no satisfactory basis for judgment, except the electronic 
theory as expounded by defendant's expert, and not, we think, success- 
fully combatted even in detail by plaintiff. Indeed, except for its ap- 
plication to the present case, plaintiff's expert is firm in the same faith ; 
both regard the theory as the majority of men look upon the theory 
of the rotation of the earth. 

As applied to this litigation, we find the fact to be that it is an essen- 
tial part of the operation of the devices suggested by the earlier pat- 
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ents of plaintiff that the evacuated chamber must contain a gas or va- 
por capable of ionization; unless there be ionization, the devices will 
not work. Whereas defendant's audion amplifier does not depend for 
successful operation on ionization, and only succeeds when the vacuum 
is carried so far that ionization has no effect upon the operation of the 
grid and other parts contained in the tube. Consequently in respect of 
the earlier patents the decision below was right and is affirmed. 

[3] As to the two later patents, the fundamental difference between 
the parties is as to what they are for. We agree with the defendant 
that the specifications suggest no utility or purpose in respect of either 
the means or method patent except that of rectifying, in a wide sense 
of that word — i. e., keeping straight ; for even the modification suggest- 
ed for direct current is evidently intended only to prevent a reversal in 
direction of flow. Nor does the expert evidence lead to any other con- 
clusion. 

Plaintiff's view may be thus stated : Hewitt's invention was the in- 
troduction into an otherwise old evacuated chamber of a separately 
charged piece of met<il which he called a shield. Patents can neither 
be framed in such language nor supported by such generalizations. It 
is vital to inquire : For what puipose did plaintiff put his shield into 
the tube, and what did he say it was good for, and what was it good 
for, after it was in? 

He put it there, as he repeatedly says, to increase the reluctance to 
starting, and his effort is to use such increase of what he calls reluct- 
ance to prevent the anode, or an anode becoming a cathode; that is,^ 
Hewitt's shield, as shown and described, is for the purpose of main-' 
taining a flow of current steady in direction. The specifications have 
nothing to do with amplifying, as is admitted; wherefore plaintiff's 
argument must come to this: That that part of defendant's device 
called the grid is, when amplifying, performing substantially the same 
function in the same way as does plaintiff's snield when rectifying — 
not that Mr. Hewitt ever had any ideas on this point. 

On the evidence we can only say we think this is not true. The 
whole object of the grid is to receive variations of potential which 
are by such reception impressed upon the output current ; but plain- 
tiff's shield cannot vary in any way the current flow between any two 
electrodes. Indeed, after prolonged study of this evidence, we fail to 
perceive any other resemblance between plaintiff's shield and defend- 
ant's grid, e^icept that they are both pieces of metal and both inserted 
into evacuated chambers. 

We have not overlooked the long series of experiments conducted 
before the lower court, but described with the aid of diagrams and 
photographs in this record. They may be summed up thus : Amplifica- 
tion for telephonic purposes may be accomplished with a mercury va- 
por (or other similar gas) apparatus, but none of the apparatus pro- 
duced by plaintiff failed to depend for whatever measure of success it 
attained either upon ionization, or a radical departure from anything 
disclosed, or upon both. 

Decree appealed from is affirmed, with costs. 
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MCOBSEN ▼. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. December 16, 1820. Rehearing 

Denied April 6, 1S21.) 

Nos. 263&-2e36. 

1. Criminal law ^=»619— Indictments for eonsi^bracgr and substantive offense 

may be consolidated. 

Indictments for a statutory offense and for a conspiracy to commit 
such offense may properly be consolidated for trial under Comp. St. 
9 1690. 

2. Indietmen* and Information <^»125<20)— NeutraUty laws «=»5-^Indict- 

ment for organizing mllUary expedition sulBcient. 

An indictment under Criminal Code, S 13 (Comp. St. 1916, § 10177), 
for organizing a military enterprise against a friendly nation, held 
sufficient, and not subject to objection for duplicity because it charges 
different acts specified in the statute, but all tending to the same end. 

3. Neatrality laws ^=>5— Acts piepaiiitory to military enteiiMise against 

friendly power unlawful. 

To sustain an indictment under Criminal Code, S 13 (Comp. St. 1916, f 
10177), charging that defendants did "begin, set on fool, provide, or pre- 
pare the mtens for" a military expedition against a friendly power, it 
is not necessary that the acts of defendants should have progressed 
so far as the complete organization and sending of such expedition, or 
that it was to be wholly carried on from the United States, but it is 
sufficient if the plan was made and was to be directed from here, and 
that funds were collected in this country for carrying it out. 

4. Conspiracy <&=»45 — ^Evidence held admissible. 

On a trial for conspiracy, evidence tending to show the relations be- 
tween defendants and the relation of some of them to acts in furtherance 
of the purpose of the alleged conspiracy held properly admitted.' 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Criminal prosecutions by the United States against Gustav H. Ja- 
cobsen, Albert H. Wehde, George Paul Boehm, and Heramba Lai 
Gupta. Judgments of conviction, and defendants bring error. Af- 
firmed. 

Henry W. Freeman and Wm. S. Forrest, both of Chicago, 111., for 
plaintiflfs in error. 

Joseph B. Fleming, of Chicago, 111., for the United States. , 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. In an indictment returned in the Eastern Di- 
vision of the Northern District of Illinois on June 2, 1917 (No. 6094) 
defendants Jacobsen, Wehde, Boehm, Gupta, and others were charged 
with violation of section 13 of the Criminal Code of the United States, 
which reads as follows: 

"Whoever, within the territory or jurisdiction of the United States, begins, 
or sets on foot, or provides or prepares the means for, any military expedition 
or enterprise, to be carried on from thence against the territory or dominions 
of any foreign prince or state, or of any colony, district, or people, with 
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whom the United States are at peace, shall be fined not more than three 
thousand dollars and imprisoned not more than three years." Comp. St 
1916, a 10177. 

By an indictment returned at the same time (No. 6082) they were 
charged with a conspiracy imder section 37 of the Criminal Code of 
the United States, which reads as follows t 

"If two or more persons conspire either to conomit any offense against the 
United States, or to defraud the United States in any manner or for any 
purpose, and one or more of such parties do any act to effect the object of 
*be conspiracy, each of the parties to such conspiracy shall be fined not more 
than ten thousand dollars, or imprisoned not more than two years, or both.'' 
Comp. St. $ 10201. 

Over the objection of the four defendants tried, the two indictments 
were consolidated, and after a trial the jury, on October 20, 1917, 
found all the four above-named defendants guilty on each of the two 
charges in the consolidated indictment. Upon those verdicts the Dis- 
trict Court imposed separate penalties under each charge against each 
defendant, the sentences under the two charges to run concurrently^ 
and this proceeding is under four separate writs of error seeking a re- 
view of the sentences against the defendants, who are plaintiflFs in error 
here. 

The charge for violation of section 13 is that the several defend- 
ants — 

"did unlawfully and feloniously begin, set on foot, and proTide and prepare 
the means for, a certain military enterprise, to be carried on from thence 
against the territory and dominions of a certain foreign prince, to wit, the 
king of the United Kingdom of Great Britain and Ireland and of the British 
dominions beyond the seas, and emperor of India, with whom the United 
States, throughout said period of time, were at peace; that i9 to say, an 
enterprise having for its objects the inciting of armed rebellion in India, of 
the native subjects of said prince against his government and authority there^ 
and the furnishing of military training to said subjects, and of arms, muni- 
tions, supplies and money, for carrying on and supporting such rebellion, 
and an enterprise which was to carried on from Chicago aforesaid by said 
defendants devising the plan of the same there, enlisting and assembling men 
of military training there, sending such men from Chicago to India, going 
themselves from Chicago to India, and procuring and furnishing money at 
Chicago for defraying the expenses of such men and of themselves in travel- 
ing from Chicago to India, to engage in such rebellion, and for purchasing 
such arms, munitions and supplies for carrying on and supporting such rebel* 
lion." 

The charge for violation of section 37 is that the parties named con- 
spired to commit a like offense. 

In 1915 Germany and Great Britain were at war, and the United 
States was at peace with both of them. At various places in this 
country and elsewhere representatives of the then Imperial German 
government, notably. Von Papen, military attache in New York, and 
Baron Von Reiswitz, vice consul in Chicago, induced Indian-bom sub- 
jects of Great Britain, German citizens, and former German citizens- 
residing in Illinois and elsewhere to join in a scheme to start a revolu- 
tion in India against the authority of the British government in India. 
There were numerous meetine^s of all the defendants tried and others 
at the house of defendant Jacobsen in Chicago. Early in 1915 plans 
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more or less perfect were made and agreed to by all of them to raise 
men, money, and equipment in Chicago and elsewhere, and to train 
men and take them, as an armed hostile military force, into India for 
the purpose stated. The plans were formulated in Chicago and the 
undertaking was to be, and was, as far as it went, carried on from 
Chicago and elsewhere in the United States. 

In furtherance of the conspiracy, Gupta went from Chicago, with 
money obtained from Von Papen in New York and from Jacobsen in 
Chicago, to Japan to buy arms and ammunition to be taken into India. 
Jacobsen also agreed to and did care for the family of Boehm, while 
Boehm went to India by way of Manila and Siam to get together and 
train troops for the proposed Indian rebellion. Sterneck (Scholtz), a 
defendant not tried, went with Boehm. Both Sterneck and Boehm had 
had military training and experience. Others left Chicago pursuant 
to the plans made in- Chicago. 

Wehde got money from Von Reiswitz in Chicago and started from 
Chicago for India via Siam and Manila. At Manila, with several of 
the other defendants, he chartered a boat and got arms and ammunition 
for the expedition from an interned German vessel. Subsequently 
Wehde got more money by cable from Von Reiswitz in Chicago. 

Many other things were done, by each defendant convicted, pursuant 
to the conspiracy, and the activities continued until their plans were 
discovered and they were arrested. The forec^oing is a mere sketch of 
the conspiracy and of the activities of the defendants and others in 
carrying it out, as shown by the evidence. 

[1] 1. There was no error in the consolidation of the indictments. 
U. S. Compiled Statutes, § 1690; Kelly v. United States, 258 Fed. 
392, 402, 169 C. C. A. 408; Emanuel v. United States, 196 Fed. 317, 
116 C. C. A. 137. 

[2] 2. It is urged that each count of the consolidated indictment is 
insufficient. The language of each count is substantially that of the 
statute, and properly charges a statutory offense. The meaning is 
clear. No injury growing out of any alleged insufficiency or uncer- 
tainty in the allegations appears from the record, and none is disclosed 
in the argument. Under authority of Jelke v. United States, 255 Fed. 
264, 274, 166 C. C. A. 434, and cases there cited, the allegations are 
sufficient. 

3. It is next^urged that the indictment under section 13 is bad, be- 
cause four distinct and separate offenses are charged in its one count. 
This is clearly a misconception of the statute. The thing at which the 
statute is directed is the prevention of military or naval expeditions or 
enterprises against governments with whom the United States is at 
peace. The several things mentioned in section 13 of the statute are 
merely different ways of accomplishing the general object. This is 
clearly set out and discussed in Crain v. United States, 162 U. S. 625, 
636, 16 Sup. Ct. 952, 40 L. Ed. 1097, cited and relied upon by counsel 
for defendants here. 

[3] 4. There is much discussion of the question as to what consti- 
tutes a military expedition or military enterprise, and it is strongly 
urged that there should have been no conviction because it is claimed 
272 F.— 26 
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by the defendants that the evidence does not show that all that was 
done by the defendants did constitute a military enterprise. Whether 
what the defendants did actually reached the dignity of a military expe- 
dition or enterprise is not deemed material, if the evidence shows that, 
tinder the conspiracy charge, the conception, the thing they intended, 
amounted to a military expedition or enterprise, and if under the other 
charge the defendants did in the way charged any one or more of the 
things charged. United States v. Ybanez (C. C.) S3 Fed. 536, 538; 
United States v. O'SuUivan, 27 Fed. Cas. 380, 382. 

5. It is claimed that the enterprise or expedition, if there was one, 
was not qne to be carried on from the United States. While the evi- 
dence shows that there were some elements of the conspiracy that had 
their origin elsewhere, yet the record clearly shows that all of the con- 
victed defendants, with numerous other of the defendants named in 
the indictment, formulated and perfected the plan in the city of Chicago, 
and that the money for the immediate beginning or setting on foot of 
the enterprise was to be furnished in Chicagp. $20,000 was furnished 
by the defendant Von Reiswitz before defendant Wehde left Chicago, 
and $20,000 more was sent Wehde in Manila. Practically all confer- 
ences were held at the house of defendant Jacobsen in Chicago and 
under his direction. The parties, so far as they personally engaged in 
the enterprise or undertaking, departed directly for participation in 
the undertaking from Chicago. While there were perhaps promises 
of aid from other places and persons outside of the United States, the 
organizing and directing head was in the United States. 

[4] 6. The eleventh, twelfth, thirteenth, and fourteenth assignments 
of error refer to the improper admission of evidence; the eleventh 
assignment having reference to certain checks testified to by witness 
Wilms, the twelfth to testimony of the witness Jarosch with regard to 
a trip made by witness Hermann and Scholtz to Detroit, the thirteenth 
to testimony of Sukumur Chatter ji relating to statements by the untried 
defendant Stemeck about the use of dynamite in blowing up bridges 
in Canada, and the fourteenth to the letter from Gupta to Ahatto. 

The testimony of Wilms dealt with a letter of credit arranged for 
in May, 1915, bv witness on request of Von Reiswitz, the Gennan 
vice consul in Chicago, with one Ferdinand Hotz, to be sent, and 
which was subsequently sent, to defendant Wehde, and also dealt with 
two other checks, one for $1,000 and one for $250, arranged for in 
July, 1915, through the witness and paid to the defendant Jacobsen. 
While it is true that the witness stated that Von Reiswitz said that 
these two latter checks were to cover up donations^ to the Embargo 
Conference, yet all of these matters happened while the conspiracy 
was going on and while the general scheme was being formulated and 
carried out. Whether they actually had any bearing upon the con- 
spiracy or the carrying out of it is difficult to determine, yet they were 
admissible as acts and circumstances showing the relation existing be- 
tween the indicted defendants Jacobsen and Von Reiswitz. 

The journey made by the witnesses Jarosch, Hermann, and Scholtz 
was made, the record shows, at the instigation of the defendant Jacob- 
sen, and shows his relation to and connection with the transactions 
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which were undertaken to annoy and embarrass a government with 
which the United States was at peace. The evidence was properly ad- 
missible to show Jacobsen's relation to and connection with matters of 
the kind and character there under consideration. 

The thirteenth assignment of error, relating to the conversations 
with Stemeck, testified to by Chatterji, was on a little different basis^ 
because the subject-matter had nothing directly to do with the con- 
troversy nor with any defendant then on trial ; but it is not conceived 
that it worked any prejudice or injury to any defendant on trial, and 
it also appears from an examination of the record that no one is in a 
position to fairly complain of it. The witness was testifying to con- 
versation with Stemeck about things that Stemeck had done in Canada. 
After an interruption, the witness was told to go on and give the con- 
versation. Defendants' counsel said : 

"a have no objection, if it is something that he has not said." 

What the witness related was something that he had not said ; but 
counsel for defendants objected that it was not a statement made in 
pursuance of the alleged enterprise, and made a motion to exclude it, 
which was overruled. The court charged the jury fully as to all such 
matters, and then asked: 

"On that particular thing, have I covered that to your satisfaction?'* 

••Mr. Forrest: Xes, sir." 

The court then instructed as to the testimony of Jarosch and Her- 
mann about the trip to Detroit, and said: 

'*Toa wiU limit that entirely to the question of the relations between the 
witnesses Riederer and Hermann and the defendant Jacobsen." 

The court then said : 

"Have I covered that particular matter? Do you gentlemen think of any- 
thing more?" 

There was no further suggestion or objection on the part of counsel. 

The objection to the admission of the letter of Government's Exhib- 
it code, purporting to have been written by Gupta to Ahatto, is not well 
taken. Upon the offer of this letter it was first objected that the letter 
was not identified as that of Gupta. The whole letter, including the 
signature, seems to have been coded. It was agreed by the defense 
that the letter was correctly decoded. The letter bore internal evi-^ 
dences of having come from the defendant Gupta and of being connect-' 
ed with the matters for which the indictments were returned. It was 
further objected by defendants that the letter was presumably stolen, 
and for that reason was not admissible. The trial judge was very 
careful to show that counsel for defendants had ample opportunity to 
inspect the document and that it had been in their possession, and the 
record shows that the document offered in evidence was in the hands 
of defendants' counsel in open court. The court said : 

*Yon make no request for the delivery of the document.** 

The effect of the admission was clearly limited in the offer and in 
the instructions to Gupta, and there was no error in the admission of 
the letter. 
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7. Instructions. The objections are to the refusal to give defendants' 
instructions. They pertain largely to instructions attempting to define 
a military enterprise, and were erroneous for several reasons. In the 
first place, they do not contain correct and accurate definitions of a 
military enterprise ; and, in the second place, they erroneously and im- 
properly stress the actual formation of the military enterprise aimed at 
in the statute. While the substantive thing aimed at in the statute is 
the prevention of a' military enterprise within the United States against 
a territory or people of a friendly nation, yet the things actually pun- 
ishable under the statute are very different. It is not necessary, to 
warrant a conviction under the statute, that there shall at any time be 
in existence a military expedition or enterprise. So far as a military 
enterprise is concerned, it is sufficient if a military enterprise was a 
part of the intent and purpose of those engaged in the conspiracy in 
the one case, and of the person or persons engaged in the doing of the 
things prohibited by the statute in the other case. The statute makes 
it an offense to "begin" a military expedition or enterprise. Manifestly 
the thing that is only begun is not the completed thing. Another clause 
makes it an offense to "provide or prepare the means." Manifestly any 
offense under the statute may be committed by an individual. As to all 
of the matters surrounding the beginning, setting on foot, and of the 
character of a military enterprise or undertaking the jury was suffi- 
ciently and accurately instructed. What is said above applies with like 
effect to all of the refused instructions pertaining to the conspiracy 
charge. 

The tenth instruction which the court was asked to give merely per- 
tains to the form of the verdict, and to the fact that the defendants 
were each entitled to acquittal of what was termed each of the four 
offenses under section 13. When that instruction was refused, the 
court said to counsel that there would be given forms of verdict that 
would enable the jury to give expression to their conclusions. The 
record fails to show all of the forms of verdict given to the jury, but 
does show that some of the forms were not returned by the jury. 
F'rom this state of the record, it must be presimied that the court car- 
ried out its expressed intention and purpose, and gave to the jury the 
forms of verdict necessary. 

The judgment is affirmed. 



BERIO V. GAY et at 

(Circuit CJourt of Appeals, First Circuit April 20, 1921.) 
No. 1371. 

1. Trover and eonvarsioii <&»14— Porto Rieo Code held to si^e ^ikf^ •t aetien. 

Civ. Code Porto Bieo» § 1803, providing that a person who by an act 
or omission causes damage to another by his fault or negligence shall be 
obliged to repair the damage, gives a right of action for damages against 
one unlawfully converting another's property, as complete as the common- 
law action of trover. 
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2. Rcplevla «»10— Porto Rico statutes held to giro tight of action only 
against paiir in possession. 

Civ. Code Porto Kleo, § 354, providing that the owner holds a right of 
action against the holder and possessor of a thing, and section 466, pro- 
viding that any person who has lost any movable, or has been illegally 
deprived thereof, may recover it from the person in possession, i^ve a 
right of action only against one in possession of the property sought to 
be recovered. 

Z. Replevin ^=>10-^Vndnr Porto Rico statutes* plaintiff cannot recover value» 
unless defendant had possession when action was commenced. 

Under Civ. Code Porto Bico, §§ 354, 466, giving a right of action for 
the possession of movables, Code Civ. Proc. t 170, providing that plaintilf 
at the time of issuing the summons may claim delivery, and section 230, 
providing that judgment may be for the possession, or the value in case 
delivery cannot be had, and damages for detention, one suing for the 
delivery of goods or their value was not entitled to recover the value of 
the goods, imless they were in defendant's possession when the action was 
commenced and thereafter wrongfully parted with. 

4. Statutes «»222— In construing Porto Rico statutes, analogies to be sought 

in Spanish law and not in common law. 

In construing statutes of Porto Rico, analogies are to be sought In the 
law of Spain and in the dvil law, and not in the common law. • 

5. Appeal and CRor «=s>lM7(4)~-Trial <@=»67— Refusal to admit additional 

cumulative evidence alter plaintiff rested not unreasonable exercise of 
discretion^ or prejudicial. 

In an action to recover goods or their value, defended on the ground 
that they had been destroyed by fire without defendant's fkult, the ex- 
clusion of testimony as to the removal of boxes fromi the burning build- 
ing, after plaintiff had announced that he rested his case, held not 
prejudicial, or so unreasonable an exercise of discretion as to constitute 
reversible error; the evidence being cumulative, and not assisting the 
jury to distinguish the boxes to which it related from others, or showing 
the value of the boxes. 
€. Appeal and error <&s>i|^58(l)— Exclusion of affidavit cuiod hy subsequeni; 
admission. 

The exclusion of an affidavit offered to contradict a witness, if error, 
was cured, where the other party subsequently offered It, and it was 
admitted. 

In Error to the District Court of the United States for the District 
of Porto Rico. 

Suit by Gasper Berio against Jaime Gay y Ferre and others. Judg- 
ment for defendants, and plaintiff brings error. Affirmed. 

Hugh R. Francis, of San Juan, P. R. (Francis & de la Haba, of San 
Juan, P. R., on the brief), for plaintiff in error. 

Henry G. Molina, of San Juan, P. R. (M. Rodriguez Serra, of San 
Juan, P. R., on the brief), for defendants in error. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

JOHNSON, Circuit Judge. In the complaint in this case the plain- 
tiff alleged that he was the owner of six boxes and one bale of dry 
goods, all of the value of $1,492.26, which were taken on or about 
August 3, 1914, by the defendants, without any authority from him, 
from the American Railroad station at Bayamon, Porto Rico, and 
carried to their storehouse at Corozal, Porto Rico; that the defend- 
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ants had continued in possession of the goods, and, although requested 
to deliver them to him, they had refused to do so. The plaintiff pray- 
ed judgment for the delivery of the goods or their value, to wit, the 
sum of $1,492.26, together with costs and disbursements. 

In their answer the defendants admitted that they received the goods 
on or about said date and carried them to Corozal, but claimed that 
they did so with the consent and at the request of the plaintiff, in ac- 
cordance with an agreement with him. They denied that, at the time 
of the commencement of this action, they or either of them were in 
possession of the goods described in the cwnplaint, and they further 
alleged that all of said goods were totally destroyed by fire at Corozal 
on the night of August 3 or 4, 1914, and that they were in no way 
responsible for said fire, and never received any sum or sums whatever 
tor the loss of said mercfiandise. 

The plaintiff admitted that he made a contract with the defendants 
to transport a particular shipment of goods received by him at one of 
the railroad stations in Bayamon, but denied that this contract covered 
goods consigned to him and received at the American Railroad station. 

The defendants claimed that their contract with the plaintiff cov- 
ered the transportation of all goods consigned to the plaintiff and re- 
ceived at either railroad station at Bayamon. 

The storehouse of the defendants in CorozfJ, where the defendants 
placed the goods, was a back room of their store ; and on the night 
that the goods were placed in the storehouse a fire broke out in an ad- 
joining building, and quickly spread to the defendants* store, and com- 
pletely destroyed it. There was no evidence that the fire was caused 
by any negligence of the defendants; but all the evidence showed 
that it originated in a building occupied by another. There was con- 
flicting evidence in regard to the destruction of the plaintiff's goods. 
Witnesses for the plaintiff testified that boxes were taken out of the 
front door of the store into the street, and across to the plaza of a 
church nearby, and also that a box was taken out from the back store- 
room through a side door into an alleyway, and there was testimony 
that one or more of the boxes, upon which were the initials of the plain- 
tiff's name, were in a mass of goods in front of the store after the fire, 
and the consignor testified that the cases had upon them the initials of 
the plaintift''s name. * 

The defendants, on the other hand, and several witnesses, testified 
that all the goods of th^ plaintiff were totally destroyed by the fire. 
The plaintiff testified that he went to Corozal the next day after the 
fire and was informed by one of the defendants that all of his goods 
had been burned. He at first brought an action against the American 
Railroad Company, claiming that it had no authority to deliver the 
goods to the defendants, but was unsuccessful. In October, 1916, 
more than two years after the firp, he filed the original complaint in 
this case. To this there was a demurrer, on the ground that the plain- 
tiff had not alleged that the defendants were in possession of the 
goods. The demurrer was sustained, and the plaintiff then amended 
his complaint by adding an allegation that the defendants were in p>os- 
session of the goods, and upon this amended complaint trial was had 
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A verdict was returned for the defendants, and the plaintiff has 
assi^ed as error certain instructions, and the refusal to give requested 
instructions and to admit certain testimony. The instructions to which 
exceptions were taken were in substance that the plaintiff could not 
recover unless possession of the goods by the defendants at the time 
of the commencement of the action were shown; that the manner in 
which the defendants obtained possession of the goods might be left 
out of consideration; that the suit was not one to recover damages, 
but to recover the specific goods described in the complaint; that if 
the jury believed that the goods were destroyed by an accidental fire, 
for which the defendants were not responsible, the plaintiff could not 
recover, but if the evidence convinced the jury that some of the goods 
were saved, the plaintiff could recover these, if there was evidence 
which identified them; and that the plaintiff could only recover the 
value of the goods if it were proven that the defendants had wrong- 
fully parted with the goods after the commencement of the action. . 
While the charge was long and somewhat involved, we think that the 
foregoing is a fair statement of so much of it as was excepted to by 
the plaintiff. 

The jury were further instructed that, as the defendants had ad- 
mitted that they received possession of the goods, there was a pre- 
sumption that they were in their possession at the commencement of 
the actiort. The plaintiff was denied an instruction that, under the 
Civil Code of Porto Rico, interpreted in the light of the decisions of 
the Supreme Court of Spain and of the civil law, the plaintiff could 
recover the value of the goods as damages for their wrongful taking, 
without proof that the defendants were in possession of them at the 
time of the commencement of the action. He claims that he had only 
one right of action, which was one to recover possession of the goods, 
or, in case theif possession could not be delivered, then their value, and 
says this right of action is conferred by section 354 of the Civil Code, 
which is in parf as follows : 

'The owner holds a right of action against the holder and the possessor of 
the thing In order to recover it." 

[1-3] We think he was not confined to a suit to recover possession 
in order to recover the value of the goods, and that, under section 1803 
of the Civil Code of Porto Rico, he had a right of action for damages 
against one who had wrongfully deprived him of his goods. This 
section reads as follows : 

''A penoB who hy an act or omission causes damage to another, when 
there is fault or negligence, shall be obUged to repair the damage so done." 

The construction placed upon this section by the Supreme Court of 
Porto Rico would seem to suj>port this view. Gonzalez v. CoUazo, 25 
P. R. R. 656; Buso et al. v. Martinez, 18 P. R. R. 994, 997; Colls 
V. Municipality of Lares, 23 P. R. R. 805 ; Dottin v. Rigo & Co., 22 
P. R. R. 382; Hernandez v. Benet et al., 22 P. K R. 538; Pares v. 
Ruiz, 19 P. R. R. 323, 326. See, also, Porto Rico v. Emmanuel, 235 
U. S. 251, 35 Sup. Ct. 33, 59 U Ed. 215, and Arzuaga et al. v. Ortiz 
(C. C. A.) 266 Fed. 449. 
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We have no doubt that, under section 1803, a right was conferred 
upon the plaintiff to recover damages for the unlawful conversion of 
his property, and that he had as complete a remedy under this section 
of the Code as he would have had under the common-law action of 
trover, and that the right of action conferred by section 354 or section 
466 of the Civil Code of Porto Rico can only be asserted against one 
who is in possession of the property sought to be recovered. It will be 
observed that, under section 354 — 

"The owner holds a right of action against the holder and the possessor of 
the thing." 

And that section 466 provides that — 

"Any person who has lost any movable or has been illegally deprived there- 
of, may recover it from the person in possession of the same." 

Both sections give a right of action only against one in possession. 

Section 170 of the Code of Civil Procedure of Porto Rico provides 

a remedy very similar to the common law action of replevin, by which — 

'*the plaintiff, in an action to recover the possession of personal property* 
may, at the time of issuing the summons, or at any time before answer, claim 
the deUvery of such property to him." 

And then follow sections under which the plaintiff may obtain such 
delivery by the filing of an affidavit and the giving of a bond. 

While tiiis proceeding, under which dehvery at the commencement 
of the suit may be had, is auxiliary, it would be entirely meaningless, 
if the defendant were not in possession of the property. The Code of 
Civil Procedure of Porto Rico was copied almost bodily from that of 
California, but the decisions of its Supreme Court, while helpful, are 
not conclusive, because based upon analogies drawn from the common- 
ly actions of replevin and detinue. These have held tiiat, in cases of 
bailment, an action for the recovery of personal property may be main- 
tained even though the defendant is not in its possession., at the com- 
mencement of the suit, and that the judgment in such ^action may be 
in the alternative, viz. that the plaintiff recover possession of the 
property or its value in case delivery cannot be had. Faulkner v. 
National Bank of Santa Barbara, 130 Cal. 258, 62 Pac. 4$3; New 
Liverpool Salt Co. v. Western, etc., Co., 151 Cal. 479, 91 Pac. 152; 
Benzler v. Van Fleet, 28 Cal. App. 389, 152 Pac. 736. 

In other cases, however, where it was alleged that the defendant 
had wrongfully obtained possession of the property, it was held that 
such an action could not be maintained against a defendant who had 
parted with possession. Richards v. Morey, 133 Cal. 437, 65 Pac. 886; 
Riciotto V. Clement, 94 Cal. 105, 29 Pac. 414; Washburn v. Hunting- 
ton, 78 Cal. 573, 21 Pac. 305. 

In Richards v. Morey, supra, the court said : 

"It is a general proposition that an action will not lie, where it la dear 
that relief under it cannot be obtained ; so an action to recover possession of 
personal pro];>erty will not lie when it is apparent at the time the action is 
commenced that the defendant has not the possession, or the power to deliver 
it in satisfaction of the Judgment for its possession. When, however, the de- 
fendant has the property in his possession at the time the action la com- 
menced, the Code provisions will not permit him by the subsequent transfer 
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or destruction of the property to wholly deprive the plalntUF of relief, and in 
such case the altematiye judgment for the value of the property is granted." 

This statement of the law is applicable to the Code provision of 
Porto Rico, which is identical with that of California, as is also its 
Code provision in relation to the judgment that may be rendered. This 
is section 230 of the Code of Civil Procedure of rorto Rico, which in 
part is as follows : 

"In an action to recover the possessicm of personal property, judgment for 
the plaintiff may be for the possession or the value thereof, In case a delivery 
cannot be had, ana damages for the detention.'' 

[4] In Porto Rico analogies are to be sought, not in the common 
law, but in the law of Spain and in the civil law. In discussing sec- 
tion 354 of the Civil Code of Porto Rico, the Supreme Court of Porto 
Rico, in Velilla v. Piza et al., 17 Porto Rico, 1069, 1073, said: 

"Before going into this question, we will say that the action of ejectment, 
being founded upon the right of ownership, can be brought only by the real 
owner to recover the property owned, and therefore the fundamental requi- 
site of said action is that the claimant is the real owner of the property claim- 
ed, ana this fact must be proven clearly and certainly. It must be proven 
also that the same property is in the possession of the defendant. 

'*This is the doctrine contained in old Spanish legislation, which was em< 
bodied later In artiide 348 of the former Civil Code, and which now appears in 
section 354 of the Civil Code in force in rorto Rico. Said doctrine has been 
sanctioned by the Supreme Courts of Spain and of Porto Rico." 

We find no reversible error in the instructions given by the learned 
District Judge, nor in his refusal to give requested instructions. The 
questions submitted to the jury were whether the goods were destroy- 
ed by fire, and, if all were not destroyed, what was saved, and what 
was their value, if they could determine it from the evidence. 

The instruction that the goods could be presumed to be in the pos- 
session of the defendants at the commencement of the action, because 
they admitted that they, received them more th^n two years before, was 
sufficiently favorable to the plaintiff. 

[5] It is also assigned as error that the presiding judge refused to 
allow two witnesses to testify in regard to the fire and the goods that 
were saved. It was stated in argument, and not denied, that after the 
plaintiff had introduced the testimony of several witnesses in regard to 
the fire, and the goods that were saved, his counsel stated to the 
court at the close of a day's sitting that he rested his case, reserving the 
right to call one witness who would testify in regard to the execution 
of certain papers, but that on the next day he oflfered the testimony of 
two witnesses in regard to the goods that were saved from the fire. 
The presiding judge, in the exercise of his discretion, excluded this 
offered testimony as cumulative. It did not differ materially from 
what had already been covered by several witnesses. The offer in 
relation to one witness was that he would testify that, on the night of 
the fire, he saw three wooden boxes "of some size," but with no fur- 
ther description, taken out of the front door of defendant's store ; and 
the offer in relation to the other was that he would testify that on the 
night of the fire he saw a wooden box taken out of a side door of the 
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back store of the defendants, that he looked into the back store at this 
time, which was about 20 minutes after the fire broke out, and saw no 
wooden boxes or any large articles in it, and that the next morning 
he saw a box upon the plaza in front of the church near the defend- 
ants' store, which had upon it the letters "G, B." and certain other 
marks. As several witnesses had already testified in regard to the 
goods saved from the fire, we think it was not so unreasonable an ex- 
ercise of discretion on the part of the presiding judge to refuse to 
admit the testimony of these witnesses, after the plaintiflF had announced 
that he rested his case, as to constitute reversible error. Even if tiie 
testimony had been admitted, it could not have assisted the jury to dis- 
tinguish the boxes to which it related from the other boxes, so that 
there could have been a judgment for their delivery if the jury believed 
that they had been saved; nor could there have been a judgment for 
their value if they could not be delivered, for the value of the separate 
boxes had not been shown by any evidence, and the offered testimony 
contained nothing concerning their value. The plaintiff, therefore, 
was not prejudiced by the refusal to receive it. 

[B] The plaintiff also assigned as error that he was not allowed to 
introduce in evidence an affidavit to contradict one of his witnesses; 
but, if this were error, it was cured, because the defendants after- 
wards offered the same affidavit, anji it was admitted. 

The judgment of the District Court is affirmed, with costs to the 
defendants in error in this court. 



CITY OF DALLAS et al. ▼. DALLAS TELEPHONE CXI. 

(arcult Court of Appeals, Fifth arcnlt April 29, 1921.) 
No. S654. 

1. Courts ^=^101 — ^AppUcation to enjoin municipal lH>ard from maintiJntng 

confiscatory rates need not be heard hy three Judges. 

An appUcatlon for a preliminary injunction in a suit to enjoin m 
municipal board, authorized by the city charter and a city ordinance 
to regulate telephone rates, from maintaining or prescribing rates 
80 low as to be confiscatory, in violation of Const. Amend. 14, is not 
one which, under Judicial Code, 9 266 (Comp. St. S 1243), must be heard 
before three Judges, of which one is a Supreme Court Justice or Circuit 
Court Judge; no attack being nuide on the constitutioiiallty of any 
statute. 

2. Constitutional law <d=»129— Telegraphs and telephones «=»33(l)*-Ordl- 

nance held not contract to charge confiscatory rates. 

An ordinance authorizing the merger of two telephone companies, and 
reserving to the city full power and authority to investigate and regulate 
tariff rates under the charter and regulatory powers of the eity, did not 
reserve to the dty the right to maintain, by refusal to change, a confisca- 
tory rate, or create a contract on the part of the telephone company to 
charge the rates fixed by the city, if confiscatory. , 

3. Telegraphs and telephones (^»33(1) — Schedule of rates, not dlsapproTeA 

held effective. 

Under an ordinance permitting the merger of two telephone com- 
panies, limiting telephone rates chargeable prior to October 1, 1920, and 
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proTidlns far regnlation thereafter by the dty, and for the filing of pro- 
posed rates with the dty secretary, to become effective In 80 days, If 
approved by the board of commissioners, or not act^ on, nnless the 
board Extended the time for acting thereon for a period not exceeding 90 
additional days, a schedule of rates to take effect October 1, 1920, filed in 
May, 1920, became effective on October 1, where the board did not act 
thereon within the 90 days' extension of time for their consideration. 
4. bjunedoD ^s>i58— Power to fix rales held not affected by injunetion. 

A preliminary injunction, enjoining the enforcement of telephone 
rates because confiscatory, pending the determination of Just and reason- 
able rate's, does not prevent the city from exerdslng its charter power to 
prescribe Just and reasonable rates. 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; James C. Wilson, Judge. 

Suit by the Dallas Telephone Company against the City of D^las 
and others. From an order granting a temporary injunction, defend- 
ants appeal. Affirmed. 

James J. Collins, W. T. Henry, and W. S/ Bramlett, all of Dallas, 
Tex., for appellants. 

Joseph D. Frank, D. A. Frank, Wm. H. Duls, and Henry C. Coke, 
all of Dallas, Tex., and Claude Nowlin, of Oklahoma City, Okl., for 
appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. The Dallas Telephone Company is a cor- 
poration of the state of Texas, formed by the consolidation of two 
telephone plants owned by two telephone companies in operation in 
the city of Dallas, Tex. Said merger was consented to, and the right 
and franchise to acquire, maintain, and operate the consolidated sys- 
tem and its extensions granted, and its future regulation provided for, 
by an ordinance of the dty of Dallas which provided that all rights 
granted and held thereunder were subject to and governed by the 
charter of said city. 

The existing telephone companies were merged into the Dallas Tele- 
phone Company in accordance with the terms of said ordinance. The 
pertinent provisions of said charter are as follows : 

**7. The right is hereby delegated to the city of Dallas, acting through 
its board of commissioners, to determine, fix and regulate the charges, fares 
or rates of any person, firm or corporation enjoying or that may enjoy a 
francdilse, or exercising any other pubUc privilege, in said city, and to pre- 
scribe the kind of service to be furnished by such person, firm or corporation, 
and the manfier In which it shall be rendered, and from time to time alter or 
change such rules, regulations and compensation. The board shall make 
rules and regulations granting a fair hearing to persons or corporations to 
te affected by said regulations, and no change in regulations shall be 
adopted except after notice to the persons affected and after a fair hearing 
ahafl be granted them. ♦ ♦ ♦ 

**8, • • » Provided, however, that any such pnbUc service corporation 
may f^m time to time, with the consent and approval of the board of com- 
missioners, adopt schedules governing rates, conditions or quantities of serv- 
ice conddered and allow applicants to choose between alternative schedules, 
but no such schedule shall be operative, nor shall service be furnished in 
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accordance therewith, until filed and approved by the board of commissioners- 
of the city of Dallas. 

"227. The city of Dallas shall have the power, by ordinance, • • * ta 
regulate and fix the fares, tolls and charges of local telephones and ex- 
changes, • • • and generally to fix and regulate the rates, tolls or 
charges, and the kind of service of all public utilities of every kind." 

Said ordinance provided that the rates for telephones shotdd not 
exceed per moftth $5 for business and $2 for residence telephones for 
the period ending October 1, 1920, but that on the conclusion of said 
period the^ city' should forthwith determine the rates which the tele- 
phone company might thereafter charge. One of the provisions of 
said ordinance was as follows : 

"To the end that the rates for telephone service In the dty of Dallas shall 
always be reasonable, the city shall have at all times the full power and au- 
thority to investigate, fix and regulate such rates under its charter and the 
regulatory powers of the dty and by virtue hereof. The dty shall have full 
authority to investigate and shall consider the quality and value of the serv- 
ice, the fair value of the t^^operty, its revenues and expenses, and shall de- 
termine and allow a fair return upon property value, and give proper con- 
sideration to every fact which in its Judgment has, or may have, a bearing 
(Upon the matter of reasonable rates. In order to ascertain any and all 
facts, the board i^all have full power and authority to inspect, or cause to 
be inspected, the books of grantees, and to inventory and appraise, or 
cause to be Inventoried or appraised, the property of grantees and to com- 
pei JO^e attendance of witnesses, and the production of books and records,, 
and to prescribe the penalties for the failure or refusal of grantees to testify, 
or to produce books and records from time to time, as required.*' 

The telephone company might from time to time propose changes 
in their rates, no higher rates to become effective until after October 
1, 1920. The method of making such proposals was provided by said 
ordinance. 

On May 19, 1920, said Dallas Telephone Company filed with the 
city of Dallas its application for increased telephone rates as per sched- 
ule attached, the same to become effective October 1, 1920. * Said ap- 
plication was made in accordance with section 9 of said ordinance, 
which provided that changes of rates proposed by the telephone com- 
pany should be filed with the city secretary for consideration of the 
board of commissioners and left on file for 30 days. If within that 
period the same have been approved, or have not been acted upon, by 
the board in whole or in part, the whole, or the part which is approv- 
ed or is not acted upon, shall take effect as proposed : Provided, how- 
ever, that said board shall have the right by resolution duly passed 
within said 30-day period to extend its time for acting upon such 
changes in rates for a period of not exceeding 90 additional days, in 
which event the board shall give to the telephone company a hearing 
with reference to the proposed changes in rates. After the hearing 
provided for is had, the board, before the expiration of such 90 days, 
shall either approve the proposed changes or make such order as may 
be reasonable, disapproving the said changes or either requiring gran- 
tees to make no changes or fixing and prescribing what change or 
changes grantees should make and what rates they shall charge — 
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"and the proposed change or changes In rates in so far as same are contrary 
to such order of said board shall not take effect unless such order be there- 
alter rescinded or modified by the board or be held by a court of competent 
jurisdiction to be unreasonable or confiscatory in whole or in part of grantees' 
property or rights." 

On June 24th the city by resolution of its board of commissioners 
directed the telephone company to be notified that they deemed it nec- 
essary to demand the largest period of time in the consideration of 
such matter, to wit, at least 90 days. On June 28th the board fixed 
July 1st for giving a hearing to the telephone company upon said ap- 
plication and said hearing was then entered upon. 

On September 23d the city of Dallas, through a letter from its 
mayor, notified the telephone company that the board of commission- 
ers would alk>w an increase in rates based on a charge of $7.50 per 
month for business telephones and $3 per month fpr residence tele- 
phones (the schedule of rates which had been filed proposed a sched- 
ule based on $10 a month for business telephones and $4 a month for 
residence telephones), but no emergency clause would be attached to 
any order granting an increase in rates, and any increase granted 
should be effective for a period of only one year. Under the city 
charter, unless an emergency clause is attached thereto, no order takes 
effect until 30 days after it$ passage. No ordinance was adopted or 
official action taken fixing the above rates, or any other, and the city 
insists that the above letter was not written officially, but was intended 
merely as a suggestion. i 

A bill was fil^ by the telephone company upon September 27th seek- 
ing to enjoin the city from interfering with its putting into effect its 
schedule of rates filed with said city on and after October 1st. The 
court dismissed said bill as prematurely brought. The board of com- 
missioners, shortly after the dismissal of said bill, on October 13, 1920, * 
passed a resolution calling upon, the telephone company to appear be- 
fore the board of commissioners on October 20, 1920, to^ give testi- 
mony touching said rates desired by said tel^hone company, the 
hearing to continue from day to day until the same was finally con- 
cluded by the order of the board. The officers appeared and such 
hearing was begun. It was continued from time to time until October 
26th, when a further resolution of said board was passed, purporting 
to extend the time for investigation in accordance with the terms of 
said franchise ordinance for an additional period, to expire on Janu- 
ary 1, 1921, unless the subject-matter of said proposed changes should 
be determined earlier by said board. 

On October 29th this bill was filed, alleging the matters hereinbefore 
set forth and that the said city by its action is insisting that the rates 
of $5 a month for business telephones and $2 a monA for residence 
telephones are the existing rates and will so remain until a change 
thereof is authorized by an order of the city of Dallas ; that complain- 
ant's revenues under such rates are less than its actual operating ex- 
penses by $3,000 a month, and that it cannot continue a regular tele- 
phone service in the city of Dallas unless the rates in the schedule as 
filed are permitted ; that the same are the lowest rales which protect 
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it from actual loss and confiscation ; that it has a lawful right to charge 
said rates as filed, because the said city has failed to exercise its regu- 
latory powers in respect thereto; that a failure to authorize such 
rates, and an insistence upon the enforcement of present rates of $5 
and $2 a month for business and residence telephones, respectively, is 
confiscatory, and deprives complainant of its property without due pro- 
cess of law, and is a taking of its property for public uses without due 
compensation. It avers that, unless the said city is enjoined from in- 
sisting upon the existing schedule complainant will be exposed to at- 
tempts to forfeit its franchises, upon putting into effect its proposed 
rates ;^ that it will not be able to collect its necessary rates and charges 
from its patrons ; that not only a suit or suits will be filed against it 
for the forfeiture of its francluse rights, but many suits for damages 
for failure to render service at such confiscatory and inadequate rates, 
and also suits to compel it to render service at such rates, and a mul- 
tiplicity of actions and suits will result; that unless a preliminary in- 
junction is granted it will lose much revenue which it can never collect, 
whereas, a preliminary injunction can be granted on condition that 
complainant will give bond 'to protect every patron and subscriber 
against any loss whatsoever, if such rate should be finally held to be 
illegal. 

Complainant prayed that said existing rates of $5 a month and $2 a 
month be declared unconstitutional and void and that the said city and 
its officers be temporarily restrained and permanently enjoined from 
enforcing the same ; also that they be temporarily restrained and per- 
manently enjoined from interfering with the collection of the schedule 
as proposed by plaintiff and filed with the board of commissioners; 
that the city and its officers be temporarily and permanently enjoined 
from in any manner interfering with the plaintiff in charging and col- 
lecting for local telephone service, in said city, rates and charges suflS- 
cient to pay the reasonable and necessary expenses of operating its 
property and a fair and reasonable return upon the fair valuation 
thereof, and for general relief. 

The chy answered said bill, moving therein that the bill be dismiss- 
ed as being without equity, in that the telephone company was with- 
out power initially to fix or prescribe rates and charges to be imposed 
upon and collected from the public for its public service, but that such 
power and authority under the ordinance of the city rested wholly 
with the city government and authorities ; also that under the fran- 
chise ordinance the telephone company had entered into a binding 
contract with the city for the manner of fixing rates and charges, and 
that thereunder a change of said rates could only be made by the city 
in accordance with said ordinance ; that the city was pursuing the terms 
of said contract, and the suit of the telephone company was an effort 
to override and repudiate the same. The city averred that it was pro- 
ceeding in 'good faith and in accordance with said ordinance to inquire 
into and fix as speedily as practicable a proper schedule of rates, and 
it had not concluded its hearing thereon. It also attacked a part of the 
items claimed to constitute the operating expenses of the plaintiff, and 
alleged that the proposed rates were too high. 
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^ The matter was heard upon an application for a preliminary Injunc- 
tion before the District Judge upon bill and answer and proofs sub- 
mitted. The court found on the facts that the rates named in said or- 
dinance at the time when it took effect barely produced sufiknent reve- 
nue to meet the operating expenses of the telq)hone company, and the 
revenue steadily fell short each succeeding month; that during the 
two years from October 1, 1918, the company had received approxi- 
mately $1,000,000 less than it cost to operate its system ; that the mon- 
ey loss from January to October, 1920,. ranged from $60,000 to $80,000 
less than it was costing the company to operate, leaving out every item 
of expense questioned by the city, and, reducing the aggregate expenses 
of operation by these amounts, the revenues received by the company 
were not sufBcient to pay even its actual operating expenses ; that the 
franchise ordinance provided that the company should receive after 
October 1, 1920, such a rate as would produce a reasonable return 
upon a fair valuation of its property, in addition to its operating ex* 
pcnses, and that this is also provided by the Constitution of the United 
States ; and that complainant's property is being taken for public use 
without due compensation, and without due process of the law, unless 
it is allowed a reasonable and adequate compensation ; that the city had 
not been reasonably diligent in the matter of acting under the fran- 
chise ordinance in forthwith determining the rates which grantees 
might charge after October 1, 1920 — ^and enjoined the city from inter- 
fering with the schedule of rates proposed by plaintiflf. The court ex- 
pressly held that it was not deciding what was a fair or reasonable 
rate, but only that the present monthly rates of $5 and $2 for business 
and residence telephones, respectively, were confiscatory, and that ir- 
reparable loss and injury were being suffered by the telephone compa- 
ny, and the city of Dallas had refused or failed to comply with the ob- 
ligations of the franchise ordinanire to determine the rates which the 
company should chaise. The court required complainant to give a 
bond in the sum of $400,000, with good security, conditioned to pay 
back to the city and each one of its subscribers the pro rata share of 
any difference in charge in the event that, as a result of this proceed- 
ing, a lower rate than $10 and $4, respectively, was adjudged to be 
reasonable. 

After the opinion in said case was announced, and before the entry 
of the decree, defendants moved to suspend the entry thereof upon 
the groimd that the cause is one in which an injunction is sought sus- 
pending and restraining the enforcement, operation, or execution of- a 
statute of the state of Texas, by restraining the exercise of author- 
ity by an administrative board, acting under and in pursuance of 
the statutes of such state, upon the grovind of the unconstitutionality 
of such statute, and that such cause should be heard as provided by 
Judicial Code of the United States, § 266 (Comp. St. § 1243), by three 
judges, of whom at least one should be a Justice of the Supreme Court 
or a Circuit Judge, which motion was overruled. The overruling of 
said motion and the granting of said temporary injunction are the 
errors assigned here. 
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[1] 1. In this case no attack is made upon the constitutionality of 
any statute of the state, but the attack is made upon the eflfect of an ac- 
tion of a municipal board in insisting upon a maintenance of certain 
rates, to be charged by a local company for local telephone service, 
upon the ground that the action of such municipal board amounts to 
prescribing rates so low as to be confiscatory and as such in violation 
of the Fourteenth Amendment of the Constitution of the United States. 
The federal courts have held that section 266 of the Judicial Code of 
the United States does not apply to a bill seeking an injunction to re- 
strain the enforcement of a municipal ordinance as violating the Four- 
teenth Amendment of the federal Constitution. Sperry & Hutchinson 
Co. V. City of Tacoma (C. C.) 190 Fed. 682; Cumberland Telephone 
& Telegraph Co. v. City of Memphis (D. C.) 198 Fed. 955 ; Birming- 
ham Waterworks Co. v. City of Birmingham (D. C.) 211 Fed. 497. 
We think that the District Judge had jurisdiction to entertain and de- 
cide this motion for a preliminary injunction. 

[2] 2. The city of Dallas contends that, by the terms of its charter 
and of the ordinance consenting to the merger of the two existing tele- 
phone systems and permitting the consolidation tq maintain its tele- 
phone lines on the streets of said city, the Dallas Telephone Company 
was bound to furnish telephone service at such rates as should be pre- 
scribed by the city, and that until the city permitted a diflferent rate, 
the telephone company could only charge rates on the basis of $5 per 
month for a single-line business telephone and $2 per month for a 
single-line residence telephone. 

The telephone company insists that under said ordinance *the city 
was bound after October 1, 1920, to forthwith determine (i. e., fix) 
rates which the telephone company might charge, which rates, after 
paying expenses of operation, would allow a fair return upon the prop- 
erty value, considering all revelant facts ; that the city, by failing to 
forthwith determine what rates said telephone company should be al- 
lowed to charge after October 1, 1920, and insisting that the existing 
rates of $5 and $2 per month for business and house telephones, re- 
spectively, must continue to be charged, until it had fixed other rates, 
was prescribing said rates for such service after October 1, 1920, and 
requiring the furnishing thereof at such rates; that, as these rates 
were not sufficient to pay the cost of operation, without any allowance 
for a return on the value of the property so used, this amounted to a 
taking of the property of the telephone company for public use without 
due compensation, in violation of it^ ri^ts under the Fourteenth 
Amendment of the Constitution of the United States. 

Said ordinance contained two general provisions regarding the rates 
to be charged — one which stipulated that prior to October 1, 1920, no 
greater rate should be charged than $5 per month for business tele- 
phones and $2 per month for residence telephones, and the provisions 
of section 9 of the ordinance, reserving "the full power and authority 
to investigate, fix, and regulate such rates under its charter and the 
regulatory powers of the city and by virtue hereof." As to the period 
ending October 1, 1920, it is conceded that such rates were maintained 
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during that entire period, notwithstanding it is insisted that they were 
insufiicient 

As to the right of regulation reserved to the city for the subsequent 
time, we do not think that this constituted a contract with the tele- 
phone company that it could not charge thereafter other rates without 
the city's consent, if the existing rates were confiscatory. This, we 
think, is settled by the recent decision of the United States Supreme 
Court in the case of City of San Antonio v. San Antonio Public Serv- 
ice Co., 255 U. S. , 41 Sup. Ct. 428, 65 L. Ed. , where the prop- 
erty of four public service corporations furnishing gas, electricity, and 
street car service were permitted to be acquired by the San Antonio 
Public Service Company under an ordinance of that city. By an or- 
dinance of 1899 extending their franchise to occupy its streets to July 
1, 1940, the city provided as to the street car companies that they "shall 
charge five cents fare for one continuous ride over any one of their 
lines with one transfer to or from either line to the other." We quote 
from the decision : 

. "The city consented by an ordinance which expressly subjected the public 
service company to all the limitations, dnties, and obligations which rested 
upon the traction company and the gas and electric company. The ordinance 
further proylded that : *In accepting the provisions of this ordinance the San 
Antonio Public Service Company agrees that the city shall hereafter have 
the right to pass ail ordinances not in direct conflict with the laws of this 
state fixing and regulating the rates, prices and terms at which gas and elec- 
tricity shall be furnished for public and private purposes to the city and Us 
inhabitants.' * * * The ordinance having been accepted by the public 
service company, the consolidation was accomplished. 

"At and for a long time prior to the consolidation the penal code of the 
city contained a provision, accompanied by a penalty for its violation, for- 
bidding, except during certain hours of the night, the charging of more than 
a ^ve cents car fare within the city limits. Shortly after the approval of the 
consolidation^ another ordinance was passed, forbidding and penalizing any 
person, firm, or corporation, enjoying franchises within the dty limits,* or 
their agents or employees, from charging more than the rate then charged 
and collected, without obtaining the permission of the dty. In conformity 
with this last-mentioned oz^dlnance the public service company, in August, 
1918, applied to the dty for permission to increase its rate of fare from five to 
six cents, based upon the ground that, although the five-cent fare was re- 
munerative at the time it was fixed, it had, by the increase in cost of opera- 
tion in practically every department, become wholly insuflident for that 
puri>ose and could not be continued without confiscating the property of the 
company. After a hearing the dty, by an ordinance redting that as the 
company was bound by the 40-year franchise granted in 1899 to charge five 
c^its fare, the dty did not feel authorized nor called upon to set it aside, and 
furthermore that the hearing had shown no necessity for the change in 
rate asked, refused the company's request, at the same time prohibiting, un- 
der a penalty which was stated, any person, firm, or corporation operating 
any street railway within or partly within the dty from charging more than 
a five-cent flare. Thereupon the company commenced this suit by filing its 
Wll to enjoin the dty from enfordng the five-cent fare ordinance. * • • 
The dty moved to dismiss the bill for want of jurisdiction because It pre- 
sented no substantial federal question, as it showed on its face that the par- 
tics were bound by the five-cent fare provision of the franchise ordinance as 
a contract subject to be enforced, even though the rate was confiscatory, and 
moreover because the bill otherwise stated no ground for eqiiltable relief. 
The court overruled the motion." 
272 F.— 27 
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The final decree enjoined the city from interfering with the com- 
plainant in substituting a seven-cent car fare for a five-cent fare, and 
from enforcing, various ordinances prohibiting and punishing the 
charging of a higher rate than five cents. The decree reserved the 
right to the city to ask relief whenever through a change of condi- 
tions the five-cent fare ceased to be confiscatory. HoldSng that the 
bill presented a substantial federal question, the Supreme Court said: 

"That, in view of the admitted fact of confiscation, the court had power to 
deal with the subject, we are of opluion is too clear for anything: but statement 
And we think it is equally clear that, as the right to regulate gave no power 
whatever to violate the Constitution by enforcing a confiscatory rate, a 
result which could only be sustained as a consequence of the duty to pay 
such rate arising from the obligations of a contract. It follows that the soli- 
tary question to be considered Is whether a contract existed empowering the 
city to enforce the confiscatory rate." 

The court further ruled that the terms of the ordinance did not 
create a contract for a fixed rate which the city could enforce, but only- 
reserved the right of the city to fix and regulate rates in subordination 
to the constitutional restriction on taking private property for public 
uses without due compensation. As to the respective duties of the 
owner of such property and the public authorities it said : 

"The duty of an owner of private property used for the public service to 
charge only a reasonable rate, and thus respect the authority of government 
to regulate in the public interest, and of goverumexit to regulate by fixing such 
a reasonable rate as will safeguard the rights of private ownership, are inter- 
dependent and reciprocal." 

Affirming the decree granting the injunction, the court concludes : 

"The fact is that all the contentions of the dty as implication of con- 
tract as to the 1899 rates but illustrate the plainly erroneous theory iip<m 
which the entire argument for the city proceeds ; that is, that limitations by 
contract upon the power of government to regulate the rates to be charged by 
a public service corporation are to be implied for the purpose of sustaining 
the confiscation of private properly. Home Telephone Go. v. Los Angeles, 211 
U. S. 265, 278, 29 Sup. Gt. 50, 63 L. Bd. 176, and cases cited ; MUwaukee Elec- 
tric Railway Co. v. Wisconsin R. R. Commission, ^38 U. S. 174, 180, 36 Sup. Ct 
820. 69 L. Bd. 1254." 

The ordinance in the present case does not prescribe any rate to be 
charged after October 1, 1920, but is a reservation of the regulating 
power governed by the above respective duties of the telephone com- 
pany and the dty. It is quite clear that the reservation of the powers 
to regulate and fix rates does not confer the power to maintain, by 
refusal to change, a confiscatory rate, and that the ordinance does not 
create a contract on the part of the complainant to continue to charge 
such rates, if confiscatory. San Antonio Traction Co. v. Altgelt, 200 
U. S. 304, 26 Sup. Ct. 261, 50 L. Ed. 491 ; City of San Antonio et al. 
V. San Antonio Public Service Co., 255 U. S. - — , 41 Sup. Ct. 428, 

65 L. Ed. , decided April 11, 1921 ; Southern Iowa Electric Co. v. 

City of Chariton, 255 U. S. , 41 Sup. Ct. 400, 65 h. Ed. , de- 
cided April 11, 1921. 

But if it be conceded that the ordinance prescribed the condition 
upon which the telephone company was permitted to maintain its lines 
on the streets of the city of Dallas, and that if the observance thereof 
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entailed loss on the company this would not relieve it from a compli- 
ance therewith (Columbus Ry. & Power Co. v. Columbus, 249 U. S. 399, 
39 Sup. Ct. 349, 63 L. Ed. 669, 6 A. L. R. 1648), w^ do not think that 
the ordinance, properly construed, sustains the contention of the city. 
The period during which it is contracted, or made a condition, that 
rates per month shall not exceed $5 for business and $2 for residence 
telephones, expired with October 1, 1920. The provisions for the fu- 
ture fixing of rates did not create a contract in relation to future rates, 
but provided a reasonable method for the exercise by the city of its 
power of regulation, with a recognition that the rates should be 
fair and reasonable, and such as, after paying expenses of operation, 
would afford a fair return upon the value of the investment. 

[3] Under the terms of this ordinance the court was warranted in 
granting a preliminary injunction. From its provisions as to the man- 
ner of making such rates it is quite evident that the rates named there- 
in were to remain fixed only through October 1, 1920. That was the 
date named in the ordinance for a new adjustment of rates. Whether 
an application was made by the company for a change, or not, tlie or- 
dinance provided : 

"At the conclusion of said period expiring October 1, 1920, the city shall 
forthwith determine (upon the principles fixed in this franchise) the rates 
which grantees may thereafter charge." 

But the ordinance gave to the grantees (now the telephone company), 
in anticipation of the arrival of such period, a right to have the rates 
which would be reasonable, and permitted, after October 1, 1920, as- 
certained in advance of said date. 

"In connection with any adjustment of rates grantees, if ordered by the 
board, or on their own initiative^ may make a showing to the board, on or 
prior to the date any adjustment of rates is to he made, of the facts which 
wlU enable the board to act advisedly." (Italics ours.) 

The ordinance further provides a method by which the company 
may inaugurate proceedings for. a change of rates : 

"Grantees* may from time to time propose changes in their rates, hut no 
higher rates shall become effective until after the expiration of the period 
ending October i, 1920,** (Italics ours.) 

Clearly this contemplates that such changes may be proposed prior 
to October 1, 1920. The provision that the company may, prior to the 
date any adjustment of rates is to be made, initiate a hearing by the 
board, and the permission to "propose changes from time to time," cou- 
pled with the provision that the changes proposed should not "become 
effective until after the expiration of the period ending October 1, 
1920," compel the construction that such changes might be made in 
the manner prescribed, before the expiration of such period, to become 
effective upon its expiration. 

Such proposed changes, after remaining on file with the city secre- 
tary for 30 days, if approved or not acted on, in whole or in part, by 
the board, shall, unless the time for consideration is extended by the 
board for an additional time not exceeding 90 days, in which event a 
hearing shall be had, become effective as to the whole or such part of 
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said changes approved or not acted on. Action by the board before 
the expiration of said 90 days' extension is required : 

**The proposed cbaiige or changes In rates, in bo far as same are contrary 
to such order of said board shall not take effect unless such order be rescinded 
or modified by the board or be held by a court of competent Jurisdiction to 
be unreasonable or confiscatory in whole or in part of grantees* property 
or rights." (Italics ours.) 

We construe this ordinance to provide that at any time, prior to, as 
well as after, October 1, 1920, the telephone company could propose 
changes of existing rates. Where made on or before October 1, 1920, 
the rates would not become effective until after October 1st. But an 
application for changes made, if no action at all was taken by the 
board in 30 days after it was duly filed, would become eflfective "as 
proposed," unless the period for consideration and action was extend- 
ed for 90 additional days as provided. In this event action was to be 
taken within said 90 days, after which time the rates proposed "in so 
far as same are contrary to such order of said board shall not take 
effect." This language, coupled with the provision that the rates ap- 
proved, or not acted on within 30 days, should take eflfect as proposed, 
would make effective on the expiration of such 90 days such changes 
as were not disapproved by order of the board as proposed in said 
schedule ; i. e., after October 1, 1920, subject, of course, to the right of 
the board at all times to prescribe fair and reasonable telephone rates. 

The telephone company, acting under this provision of this ordi- 
nance, in May, 1920, proposed a new schedule of rates to take effect at 
the expiration of the period ending October 1, 1920. The board by 
resolution on June 24, 1920, extended said time for consideration 
thereof for 90 days. This period expired on September 22, 1920. No 
action by said board was taken on said changes within said period or 
since, except a resolution adopted in October, 1920, extending said 
period for consideration of said proposed changes until January 1, 
1921. The answer of the city, and the evidence, indicate the purpose 
of the city and its officials to insist that the schedule of rates in effect 
prior to October 1, 1920, continues in effect until a change therein is 
made by ordinance or resolution of said board, and to resist by all 
means in its and their power the charging or collecting meanwhile by 
said telephone company of any higher rates or charges. 

We are of the opinion that the action of said city in the premises is 
in effect an effort to exert the power to prescribe telephone rates grant- 
ed to it by its charter, to continue, and thus prescribe, the rates effective 
on October 1, 1920, for the time following the expiration of the period 
ending October 1, 1920; that by reason of the failure of the city to act 
on the schedule of rates proposed and filed in May, 1920, the telephone 
company had the right to charge said schedule of rates after said Octo- 
ber 1, 1920. Detroit United Railway v. Detroit, 248 U. S. 429, 39 Sup. 
Ct. 151, 63 L. Ed. 341. 

That the rates in effect prior to October 1, 1920, were unreasonably 
low, is not in dispute in said case. The court has not fixed the rates to 
be charged; it has enjoined the enforcement of rates adjudged to be 
unjust and tmreasonable because confiscatory, and pendente lite enjoin- 
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ed the interference with complainant in its charging of a schedule of 
rates proposed by the complainant, pending the firing of just and rea- 
sonable rates by the city of Dallas as provided in said ordinance. City 
of Toledo V. Toledo Rys. & Light Co., 259 Fed. 450, 458, 170 C. C. A. 
426. The said city has the right to change said rates, if the same are 
not just and reasonable, by a schedule of just and reasonable rates, 
which will provide a fair return on the value of the property employed 
by the telephone company for public use. 

[4] There is nothing in the order of the court which in any way pre- 
vents the city from continuing its investigation, and from exercising its 
power under its charter from time to time to prescribe just and rea- 
sonable telephone rates for telephone service in said city of Dallas. 

The order of the court so construed, with its provision for a bond to 
be given by the telephone company on granting said' preliminary in- 
junction, was a proper exercise of judicial discretion, and is affirmed. 



CINCINNATI, N. 0. & T. P. RY. CO. v. LOVETT. 

(Circait Court of Appeals, Sixth Circuit. May 8, 1921.) 

No. 3418. 

L Railroadg ^=>276(1)— Liable only for willful or wanton injuiy to trespasser 
oo train. 

A carrier is liable to a trespasser on its freight train only in case the 
acts of the train crew in forcing him off should be classified as willful or 
wanton, or were characterized by recklessness or indifference to his 
injury in a degree equivalent to wantonness. 
2. Railroads ^=>282 (11)— Evidence of willful injury to trespasser on train 
held insufficient to go to Juiy. 

In an action for the death of a trespasser, who fell under a freight train 
while the crew was attempting to eject him, evidence that the train was 
moving only 10 miles an hour, at which speed men frequently mounted or 
dismounted, held to entitle defendant to a directed verdict on the ground 
it did not warrant an inference of willful or wanton injury. 

In Error to the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

Action by W. M. Lovett, administrator of the estate of George 
Hamblin, deceased, against the Cincinnati, New Orleans & Texas Pa- 
cific Railway Company. Judgment for plaintiff, and defendant brings 
error. Reversed and remanded. 

Edward Colston, of Cincinnati, Ohio (George Hoadly, of Cincinnati, 
Ohio, and Tye & Siler, of Williamsburg, Ky., on the brief), for plain- 
tiff in error. 

H. C. Gillis, of Williamsburg, Ky. (Joseph B. Snyder, of Williams- 
burg, Ky., on the brief), for defendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. Hamblin's administrator brought suit 
against the railway, in the court below, to recover damages for his 

^For other cases see same topic A KBT-NUMBER in all Key-Numbered Digests ft Indexes 
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death. The plaintiff had verdict and judgment, and the railway brings 
error. The record presents only the question whether the defendant's 
request for peremptory instruction should have been granted. Hamblin 
lived near the southern edge of Kentucky. He and a friend, Campbell, 
decided to go to the nearest railroad town, and, from there, take a train 
about 30 miles north to Somerset, Ky. They did so, not attempting to 
get tickets and go on a passenger train, as they might have done, but 
stealing a ride on a freight tfain. This train carried 34 cars, mixed box 
cars and gondolas, was about' a quarter of a mile long, had come from 
south of the Kentucky line and was bound for Somerset, which was a 
division point. Hamblin and Campbell, and four or five others travel- 
ing on the same plan, rode in different places on the train — ^it would 
seem with the knowledge of the train crew — until they reached a stop 
for water, at Ferguson, a water station one mile from the Somerset 
terminus. Here Hamblin and Campbell and the others dismounted 
during the stop and were instructed and warned by the train crew that 
they must not get back and must not ride any further. Hamblin and 
Campbell declared that they would not walk the remaining distance, 
and, as the train pulled out, they jumped on. Campbell took a position 
on, or at the end of, one of the box cars, and Hamblin was between 
the rear of a group of three gondolas and a box car just behind. Both 
were instructed to get off, but neither did so. The conductor and some 
of the crew on the coal cars forward of Hamblin threw coal at Camp- 
bell, throwing over Hamblin's head. Campbell was not hit, but he 
jumped off at once and was not hurt. Just after this, Hamblin either 
jumped or fell and was caught under the wheels and killed. 

Defendant's motion to direct was upon two grounds : First, that it 
was conjecture whether Hamblin voluntarily dismounted or was coerced 
by the train crew ; and, second, that there was no evidence of such wan- 
ton or willful conduct by the train crew as could alone justify recovery 
by such a trespasser as Hamblin was. 

The first ground of the motion was based upon the familiar principle 
of Patton V. Railway, 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361. 
It is dear that any one of three theories of tht accident to Hamblin is 
possibly true: (1) He may have fallen, accidentally, not in connection 
with any effort to get off. (2) It may be that, when he saw Campbell 
was no longer riding, he preferred to get off and walk in with his 
friend; and acted voluntarily in his effort to alight. (3) It may be that 
he was getting off because yielding to the fear that otherwise he would 
be put off by force or would be hurt by coal thrown at him. Plaintiff 
insists that the last theory is, under all the circumstances, so distinctly 
more probable than either of the others that its adoption would not be 
mere conjecture, but rather the result of substantial evidence, and 
hence that the jury's verdict could rightfully rest on this theory. We 
do not find it necessary to pass on this question, and, for the purjKJses 
of this opinion only, we assume that plaintiff is right in the position just 
stated. 

[1,2] All agree that Hamblin was a trespasser, that, at least after 
the notice which he received at Ferguson, he had no kind of excuse for 
continuing to ride, and that the defendant is liable only in case the acts 
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of the train crew iii forcing him off ought to be classified as willful or 
wanton, or characterized by recklessness or indifference to his injury in 
that degree thought equivalent to wantonness. Purple v. Union Pacific 
(C. C. A. 8) 114 Fed. 123, 126, 51 C. C A. 564, 57 L. R. A. 700. When 
the train started from Ferguson, just before Hamblin and Campbell 
got on, it had only a mile to go — ^about four train lengths. When Camp- 
bell jumped off, it had gone some 300 feet, as he, as plaintiff's witness, 
states. Obviously, it could not have attained much speed ; the evidence 
indicates perhaps 5 miles an hour, but Campbell estimates it as "about 
10 miles." We must therefore assume the speed to be something ap- 
proaching, but not exceeding, that figure. There is nothing to indicate 
that there was, at that point, any bridge, culvert, fill, or abnormal rough- 
ness in thie grading alongside the tracks (as in Toledo Ry. v. Gordon 
[C. C. A. 7] 143 Fed. 95, 74 C. C. A. 289). A coal gondola, such as 
these were, is provided with a stirrup at the end, midway between the 
drawbar and the comer, and with another on the side near the comer. 
The stirrups extend down to about two feet from the ground, and 
suitable handholds are provided. Just before Hamblin stepped or fell 
off, he was standing in the stirrup at the rear end, or perhaps straddling 
the sills of the two cars. For a man, standing there, to step around the 
comer of the car to the side stirrup, and then jump or step to the 
ground,, or to mount the car by the reverse motions, either one while 
the car is in motion is a thing commonly done by the trainmen, or by 
any men in the habit of getting on and off while the train is in motion. 

The class of riders to which Hamblin appeared to belong, is in the 
habit of getting on or off trains in motion under these conditions, and 
the trainmen had a right to assume that Hamblin belonged to this class, 
and would, ordinarily, be capable of dismounting from his position to 
the ground without injury while the train was moving. See Bolin v. 
Chicago R. R., infra. This same class of riders is known to the train- 
men to include many rough and desperate characters, who must be han- 
dled literally without gloves. Though Hamblin did not attempt to re- 
sist, he was. In fact, armed with a pistol and brass knuckles, thus illus- 
trating the reality of the danger which trainmen meet with such tres- 
passers, and justifying methods which they would not use with women 
and children. 

In considering whether the conduct of the trainmen on this occasion 
was, in any substantial degree, blameworthy we must not see abstract 
questions alone. As in every such question, the practical problem is the 
alternative one; if the action which they took was not lawful, what 
should they have donp to keep within the law? Their right to put 
Hamblin off was undoubted ; indeed, they were violating the railroad 
rules and federal laws if they did not put him off ; and we do not doubt 
their right to require such a trespasser to get off while the train is in 
motion, because, if for no other reason, if the train is stopped for that 
purpose, these riders can and will, as these particular ones had done, 
get on again, unless there is a large force of trainmen to prevent it. 
The actual question, therefore, is whether it was the duty of these 
trainmen to have the train slow down to substantially less speed than 
this supposed 10 miles an hour before they compelled Hamblin to get 
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off. We think it was not, and that, having in view the proof and the 
familiar facts, there was no basis upon which the jury could rightfully 
rest the necessary inference of wanton or reckless disregard of Hamb- 
lin's rights. Of course, there was some element of risk in getting off ; 
but the trainmen had no reason to apprehend that this would involve, to 
a man of Hamblin's class, so much risk as to justify an inference of 
intent to injure, or of that wantonness or recklessness which is equiva- 
lent to intention, when they made the show of force necessary to in- 
duce him to desist from stealing further transportation. 

Nor was there anything reasonably indicating to the train crew that he 
would have been so terrified by their threats and orders as to interfere 
with the ordinary capacity to handle himself, which they might assiune 
him to have. If he was drunk enough to make him unsteady on his feet 
(as in Southern Ry. v. Alford, ISO Ky. 808, 150 S. W. 985), they did 
not know it. 

We do not fix any limit of speed at which the duty to slow down 
would come into existence ; we only say that under all the circumstances 
here existing, it did not arise. If the speed had been 20 miles an hour, 
as in the Kentucky case cited (Chesapeake Ry. v. Ryan, 183 Ky. 428, 
209 S. W. 538), the result might very well have becin different. Since 
the universality of automobiles, an appreciation of speed, and of the 
difference between 10 miles and 20 miles, and of the fact that it is 
usually not difficult for an active man to dismount safely from the 
low-hanging step of a vehicle at the 10-mile speed, has .come to be 
common knowledge. 

For cases with considerable analogy, where it has been held that the 
trainmen's conduct did not make out wanton negligence, see Bolin v, 
Chicago R. R., 108 Wis. 333, 84 N. W. 446, 81 Am. St. Rep. 911; 
Powell V. Erie R. Co., 70 N. J. Law, 290 (by Pitney, J.— a coal throw- 
ing case— see cases cited page 293) 58 Atl. 930, 1 Ann. Cas. 774 ; Pitts- 
burgh R. R. V. Redding, 140 Ind. 101, 39 N. E. 921, 34 L. R. A. 767; 
Johnson v. Chicago Ry. (C. C. ; Shiras, D. J.) 94 Fed. 473. 

The judgment must be reversed, and the case remanded for a new 
trial. 



STANTON V. HAMPLE. 

(Circuit Court of Appeals, Ninth Circuit April 4, 1921.) 

No. 853T. 

L Corporations <9=»320(1];M)— Instruction submittiift; theory that defendant 
president of corporation, in selling his own and plalntifTs stock, made 

socrot nroflt i?7arranted 

In an action by plaintiff, a stockholder, who disposed of his shares in 
connection with the sale of his own shares by defendant, the corporate 
president and manager, an instruction submitting the theory that defend- 
ant without plaintiff's knowledge, obtained $20 additional per share, not 
only for his own shares, but for those belonging to plaintiff, held warrant- 
ed under the evidence, and in view of the fact that defendant's counsel 
requested similar instructions. 

^=»For other cases see same topic & KEY-NUMBER In all Koy-Numbered Digests 6 Indezea 
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^ Appeal and error <d=»882 (14)— Defendant, havlni^ requested instruction sidi- 
mitting issue, eannot compSain tliat ottiers on same issue were not sup- 
ported by the evidenee. ^ ,^ ^, , , 

Where defendant requested instructions submitting a particular issue, 
he eannot complain that those given on behalf of plaintiff, dealing with 
the same issue, were not supported by the evidence. 

3. Appeal and error <e=>^37<3), 294(1)— In the absence of motion for nonsuit 

or new trial, issues are properly submitted to the Jury. 

In action by stockholder, who sold his shares in connection with the 
sale by defendant of his own stock, to recover an alleged secret profit 
which defendant made on sal^ of plaintiff's stock, that issue is properly 
submitted to the jury, in the absence of requested directed verdict, motion 
for nonsuit, or motion for new trial, regardless of the sufladency of the 
evidence to present it. 

4. Corporations <&»320(UM)— Instruction, In suit against president for sum 

reeeived on sale of stocic in eonneetion with his own, held within tiie issues, 
not eonf uBiiig» and Justified by evidence. 

In an action by a stockholder, who disposed of his shares in connection 
with sale of his own shares by defendant, the president and manager, to 
recover a sum which it was contended defendant received on account of 
the sale of plaintiff's shares, where the amended answer alleged that 
plaintiff sold and negotiated the sale of his own stock, an instruction 
that, if plaintiff negotiated the sale without consulting defendant and fixed 
his own price, there could be no recovery, though defendant may have 
received a greater price for his own stock, unless a part of the considera- 
tion for the sale of plaintifTs stock was paid to and received by and 
retained by defendant, held within the issues, and not confusing, and 
justified by evidence that defendant was paid a certain amount on plain- 
tiff's stock. 

5. Corporations <&=»320(l]iM)— ^Instruetions should not tedmieally discnm- 

inate between agency, fraud, or breach of confldenee. 

In an action by plaintiff, a stockholder, who claimed that in selling 
his shares in connection with a sale of his own stock by defendant, the 
president made a secret profit, instructions should submit the law clearly 
to the jury, and not indulge in unnecessary technical discriminations be- 
tween agency, fraud, or breach of confidential relations. 

€. Trial €=»229— ICepetition of qnaliflcation to instructions held not confusing. 

Where the qualification added by the court to several instructions was 
required to make the issues clear to the jury, it was not confusing so 
to repeat. 

In Error to the District Court of the United States for the North- 
ern Division of the Eastern District of Washington ; Frank H. Rud- 
kin, Judge. 

Action by J. E. Hample against E. H. Stanton. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

Action at law to recover $21,926.67, with interest thereon from' May 
21, 1917, alleged to be due the plaintiff in a transaction involving the 
sale to Armour & Co., of Chicago, of 1,096^^ shares of stock owned by 
the plaintiff in the E. H. Stanton Company, of Spokane, Wash. The 
case was tried before a jury, which rendered a verdict in favor of the 
plaintiff for $25,109.06. Judgment accordingly. 

Jas. A. Williams, and Danson, Williams & Danson, all of Spokane,. 
Wash., for plaintiff in error. 

William G. Graves, Graves, Kizer & Graves, Lee & Kimball, and W. 
E. Cullen, all of Spokane, Wash., for defendant in error. 

4s»For oUier cases see Mine topic ft KEY- NUMBER In all Key-Nambered Digests * Indexes 
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Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. The plaintiff, J. E. Hample, and the 
defendant, E. H. Stanton, were stockholders in a corporation known 
as the E. H. Stanton Company, engaged in the general business of 
buying live stock and other meat products, butchering, packing, pre- 
serving, and selling the same at its plant located in Spokane, state of 
Washington. The capital stock of the corporation was $600,000, di- 
vided into 6,000 shares, of the par value of $100 each. The defend- 
ant, Stanton, and members of his family, owned 2,420% shares. The 
plaintiff, Hample, owned 1,096^^ shares, and J. L. Hamilton, plaintiff 
in another suit of a similar character to this one (272 Fed. 432), also 
owned 1,096% shares. These three parties owned all together 4,613V4 
shares of the 6,000 shares of the stock of the corporation. 

Hample and Hamilton resided at Butte, Mont. Stanton resided at 
Spokane, Wash., and was the president and sole manager of the E. H. 
Stanton Company, and drew a salary of $300 per month for his serv- 
ices. He and his* son were two of its board of four directors, Ham- 
ple and Hamilton being the other two. The latter were dependent 
upon Stanton for information concerning the business affairs of the 
corporation. This information was contained in statements and re- 
ports made to them from time to time by Stanton. 

On Mlay 8, 1917, E. H. Stanton gave a written paper to Fred B. 
Grinnell, a broker of Spokane, in which it was stated, that Stanton 
claimed to own or control 5,084% shares of the capital stock of the 
E. H. Stanton Company, and that Grinnell had been given an option 
on said stock for 15 days from date upon the payment of $220 per 
share in cash. Stanton's claim that he owned or controlled 5,084% 
shares of the stock of the company necessarily included his own stock, 
(2,420% shares), together with that of Hample and Hamilton (1,096% 
shares each), making a total of 4,613% shares, and 471 additional 
shares, not identified. 

This supposed option on 5,084% shares was immediately telegraph- 
ed to Armour & Co. at Chicago, and in response to this telegram George 
B. Robbins, the vice president of Armour & Co., and John E. O'Hem, 
the general superintendent of all the Armour plants, came to Spokane. 
The former arrived on Sunday, May 13th, and the latter on Monday, 
May 14th. O'Hem looked over the plant for two or three days, dur- 
ing which time he and Robbins had a number of conferences with 
Stanton, asking for information concerning the plant and its business. 
Robbins conferred with Stanton with regard to the price ; the former 
stating that Armour & Co. could not pay cash. He also told Stanton 
tliat there were some back accounts that would have to be guaranteed. 
Stanton went to Butte to confer with Hample and Hamilton about the 
sale, arriving there on May 16th. He did not then or at any other 
time mention to either Hample or Hamilton anything about the option 
he had given for $220 per share on 5,084% shares of the stock of the 
company. He did explain to them that there was a prospect of mak- 
ing, a sale to Armour & Co., and he represented that Stanton Com- 
pany had a large amount of stock of frozen meat on hand and condi- 
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tions were unsettled; that the government had required the Stanton 
Company to put in improvements that would cost $150,000 or $200,- 
000 ; that, if they did not sell to Armour & Co., that company would 
start a plant of its own, and Stanton Company would hav^o compete 
with Armour & Co., and would probably lose money, ftey talked 
about a sale at $150 per share, 

Stanton returned to Spokane from Butte on May 17th. Hample 
and Hamilton followed, arriving there on May 18th. Stanton had 
told them in Butte that he had said to Armour & Co. that he would not 
sell his own stock unless it took care of them, and when they reached 
Spokane he took them out to the plant, showed them around, and then 
took them to his house as his guests. He said that Armour & Co. had 
not made a proposition; that it only wanted to buy a certain amount of 
stock, but that he would not sell his stock, unless Hample and Hamil- 
ton sold theirs. He said he wduld drive as hard a bargain with Armour 
& Co. as he could, and that whatever he got for his stock Hample 
and Hamilton would get for theirs. He told them that all their stock 
ought to be sold together, and that he wanted to do the trading, and 
would make the hardest trade he could, repeating that whatever he 
got for his stock they would get for theirs, and that he didn't want to 
make a cent off of them. 

After looking the plant over, Hample and Hamilton were confirmed 
in their opinion that the price suggested by Stanton, in Butte, of $150 
per share, was too low, and said they would not consider a sale at that 
price. Stanton then suggested that they might be able to get as much 
as $175, and said that, if he could get $}75 for his stock, he was ready 
to sell it. Hample thereupon offered to take his (Stanton's) stock at 
that figure and pay cash for it, upon which Stanton laughed and said 
that he might possibly do a little better. 

Hample and Hamilton remained in Spokane for several days. Stan- 
ton continued to talk discouragingly of the value of the property, but 
represented that he was crowding Armour & Co. up, and had got its 
representatives where he thought they would pay $190. About this 
• time Hamilton said that he would not consider less than $200 a share 
for his stock, and that if Armour & Co. did not want to close on that 
basis he was going home. He had gone to the hotel, paid his bill, and 
started for home. Upon learning this, Stanton informed Hample and 
Hamilton that he could get $200 for the stock, and. took Hample and 
Hamilton to Mr. Robbins, and the deal was closed at $200 per share. 
^ The Hample stock was to be deposited in the First National Bank at 
Butte on or before May 25, 1917, to be delivered to Armour & Co. up- 
on the payment of $43,266.66 and the delivery of four notes, for $44,- 
000 each, payable, respectively, in 1918, and 2, 3, and 4 years from 
date. Had Stanton sold his stock for $200 per share, he would have 
received $484,133; but, as a matter of fact, Armour & Co. paid Stan- 
ton $576,400, or $92,267 in excess of $200 per share for the stock. 
What was this excess for? Stanton claims that it was for additional 
agreements he entered into with Armour & Co., viz. : 

(1) He was not to engage in the meat business, or any other busi- 
ness then conducted by the corporation of E. H. Stanton Company, in 
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the states of Washington, Oregon, Idaho, and Montana for a period cf 
10 years. 

(2) His personal guaranty of the collection of back accounts and ac- 
counts receivable of Stanton Company, less the amount collected by 
Armour &\lo, on accounts which had theretofore been charged off to 
profit and loss ; that is to say, if the losses on the accounts receivable 
exceeded the amounts collected on accounts which had been previously 
charged oif to profit and loss, then Stanton would pay the diflference 
to Armour & Co. 

(3) His promise toassist Armour & Co. in and about the business of 
said corporation for the period of 6 months or a year. 

Hample claims that the excess is accounted for in another way, viz. : 

Additional $20 per share paid Stanton on his own 2,420% shares $48,413.66 

Additional $20 per share paid Stanton for Hample's l,096i/s shares 21,926.67 
Additional $20 per share paid Stanton for HamUton's 1,096^ 
shares 21,926.67 



Total $92,267.00 

Stanton does not deny that the $92,267 paid him by Armour & Co. is 
correctly calculated on the basis of $20 per share for his own stock and 
-in addition $20 per share fpr the stock of Hample and Hamilton; but 
his claim is that his original demand was $100,000 for the additional 
agreements, and that this amount was refused by the representatives 
of Armour & Co., and that the amount finally agreed upon was the 
equivalent of an additional $20 per share for the stock owned by 
Hample, Hamilton, and Stanton viz. 4,613i/^ shares at $20 per share, 
$92,267. 

Was Stanton paid this entire stun of $92,267 for his additional 
agreements with Armour & Co., or only $20 per share on his own 
stock ($48,413.66) and the remainder ($43,853.34) as and for $20 per 
share on the stock of Hample and Hamilton? This was a question of 
fact for the jury, upon which there -was evidence. There was the 
admitted option given by Stanton on 5,084% shares at $220 per share 
cash. To this price the only objection made by Armour & Co. was , 
that they could not pay cash, and it was thereupon agreed that they 
should not. 

The agreement of May 21, 1917, between Armour & Co. and Stan- 
ton provided specifically that Armour & Co. would purchase from 
Stanton Co. at $220 per share, payable in four annual installments, to 
be evidenced by promissory notes, any further stock of the E. H. Stan- 
ton Company, regardless of the purchase price Stanton would pay for 
such stock. The offer was to remain open for a period of four months 
from the date of the agreement. 

With respect to the agreement not to engage in the meat business 
then conducted by E. H. Stanton Company in a certain territory for 
the period of 10 years : Had that agreement any value in this transac- 
tion ? Mr. O'Hem, the general superintendent of the Armour & Co. 
plants, whose deposition was taken on behalf of the defendant, testi- 
fied that, in the negotiations with Stanton for the purchase of his 
stock, he spoke to Stanton about this feature of the transaction, and 
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Stanton said that there was no danger of his going into that business. 
He said he was selling out to get out. He had never been more suc- 
cessful in his life than he had l^en for the last two or three years, and 
he did not want to stay in the business. Prices were high, and he did 
not know of any better time to get out than then. He said he would 
be candid with Mr. O'Hem, and say that he would not sell out if he 
saw any prospect of continuing the business with his son taking hold 
of it, but his son did not seem to be inclined to it. He (Stanton) had 
been hammering away on the business for a number of years, and he 
fdt that he ought to take a rest, and that he could not run the plant 
and do that. He was willing to guarantee that, because he was going 
out of the business for that reason. This evidence tended to show 
that this feature of the transaction had no value for Stanton. 

With respect to the agreement that Stanton would guarantee the 
collection of the back accounts and the accounts receivable of Stanton 
Company, there was evidence that in 1912 the company was in a bad 
way financially, and to relieve the situation Stanton, Hample, and 
Hamilton agreed that each would take one-third of the treasury stock 
and pay for it. This stock appears to have been valued at $75,000. 
Hample and Hamilton paid $25,000 each in cash, and Stanton gave his 
check for that amount, and afterwards, without the knowledge of 
Hample and Hamilton, substituted his note for this check. At the time 
of the negotiations with Armour & Co., the principal and interest on 
this note was still unpaid. It was brought into the transaction, and E. 
H. Stanton Company canceled this note and returned it to Stanton. In 
the minutes of the corporation it was recited that this was done as an 
additional compensation for services rendered by Stanton. 

At the trial in April, 1920, Stanton testified that up to date he had 
paid Armour & Co. $22,534 on bad accounts. The sale and transfer 
of the plant and books of accounts took place in May, 1917. It ap- 
pears, also, that Stanton was given an automobile that had belonged to 
Stanton Company. This evidence tended to show that this feature of 
the transaction was met by the cancellation of Stanton's note and the 
transfer to him of the automobile. 

With respect to Stanton's promise to assist Armour & Co., in and 
about the business of the corporation for the period of 6 months or a 
year, Stanton testified that he was actually out at the plant about 2 
months, and rendered services in an advisory capacity up to about a 
week or 10 days before the trial. He testified that when they asked 
him any questions he answered them. 

The $20 additional paid Stanton for his own stock amoimted to $48,- 
413.66. Assuming that this additional sum was a proper consideration 
for the agreements on his part, the evidence tends to show that it fully 
covered the additional agreements, if they had any value not otherwise 
provided for. Had he the right, then, to demand and receive from 
Armour & Go., and appropriate to his own use, the additional payment 
to him of a sum equivalent to $43,853.34 for the Hample and Hamil- 
ton stock? There was evidence that Stanton promised them that what- 
ever price he received for his stock they should receive for theirs. 
Did this additional sum, paid outright or as an equivalent for the Ham- 
ple and Hamilton stock, belong to them, or did it belong to Stanton ? 
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The purpose of this suit is to determine that question with respect 
to the sum of $21,926.67 paid Stanton by Armour & Co. on account 
of the Hample stock. It is charged in the complaint that the defend- 
ant requested the plaintiff to hold his said stock, consisting of 1,096% 
shares, and refrain from placing the same upon the market or sell the 
same until such time as the defendant should sell his stock in the cor- 
poration, and, in consideration of plaintiff's withholding his stock from 
the market, the defendant represented and promised the plaintiff that 
he would advise plaintiff of any opportunity to sell plaintiff Js and de- 
fendant's stock together, and that the defendant would, without other 
consideration than the benefit accruing to him (the defendant) there- 
from, act as the agent of plaintiff m placing plantiff's said stock 
with any purchaser to whom the defendant might desire to sell his 
stock, and would secure for plaintiff the best price possible, and the 
same price at which he (the defendant) should sell, if he concluded to 
sell, his stock ; that in consideration of such representations and prom- 
ises, plaintiff agreed to and did hold his said stock, and did depend up- 
on the defendant to place said- stock at such price as the defendant 
should secure for his own stock, in the event of an opportunity to sell ; 
that during the month of Miay, 1917, without the Imowledge or con- 
sent of the plaintiff, the defendant contracted to sell his (the defend- 
ant's) stock and also the plaintiff's stock to Armour & Co., and that 
the price stipulated in said contract of sale for said stock was $220 
per share; that before the making of such contract between the de- 
fendant and said Armour & Co., defendant represented to plaintiff 
that he had an opportunity to sell plaintiff's stock and his (the defend- 
ant's) stock to Armour & Co., but falsely and fraudulently represented 
to plaintiff that the price defendant was to receive therefor was $200 
per share ; that defendant induced plaintiff to sell his stock to Armotu- 
& Co. for $200 per share, when in truth and in fact the sale was made 
by defendant to Armour & Co. at $220 per share, and the defendant 
took and received, and has since retained, the sum of $20 per share on 
plaintiff's stock sold to Armour & Co., amounting to $21,926.67. 

The defendant, in his second amended answer, admits that plaintiff 
sold his stock to Armour & Co. for $200 per share, but further stated 
the fact to be that plaintiff negotiated the sale of his stock to Armour 
& Co. personally and without anv representations being made to him 
by the defendant. Defendant admits that he received approximately 
$92,000, a sum arrived at by multiplying by $200, the number of shares 
owned by the defendant and his family, 2,420% shares, and the plain- 
tiff, prior to depositing his stock in the bank, became fully familiar 
with all the facts in relation thereto, but nevertheless, and, notwith- 
standing such knowledge, proceeded to and did deposit his stock in said 
bank as provided for in said agreement, and proceeded to carry such 
agreement into effect. 

[1] Upon these issues the court submitted the case to the jury upon 
certain instructions. To four of these instructions the defendant 
(plaintiff in error here) assigns error. In the first instruction the court 
said : 



Digitized by 



Google 



STANTON V. HAMPLB 431 

(272 F.) 

"If yoQ find in this case, from a preponderance of the testimony, that the 
defendant assumed and agreed to and did actually conduct the negotiations, 
which resulted in the sale of the stock from the plaintift to Armour & Ck>. ; 
that the i^aintiff had no information concerning the price which Armour & 
Co. was willing to pay, or the price which the defendant was to get for his 
stock, except such as defendant gave him ; that by reason of the misstatement 
or concealment of any material fact or facts by defendant the plaintiff was 
induced to accept $200 a share for his stock, whereupon $20 on the number of 
shares owned by him was added to the price paid to the defendant for his 
stock without the plaintiff's knowledge or consent; and that this $20 a share 
was added to the price paid defendant, because Armour & Ck). had been able 
to procure plaintiff's stock for $200 a share — then I charge you that the 
amount of money thus received, to wit, $20 a share, on the number of shares 
owned by plaintiff, rightfully belongs to the plaintiff, and that the defendant 
in equity and good conscience cannot retain it, and that your verdict should 
be for the plaintiff in that amount, together with interest thereon from the 
time of its receipt by the defendant at the rate of 5 per cent, per annum." 

The plaintiff in error objects to this instniction on the ground that 
there was no evidence to support it. In our opinion, the evidence, with 
the legitimate inferences that might be drawn therefrom, was sufficient 
to justify this instruction. Both Hample and Hamilton testified that 
Stanton urged them to leave to him the negotiations . for selling their 
stock to Armour & Co. ; that he would dri^ as hard a bargain with 
Armour & Co. as he could, and would not se^is stock, unless he could 
also sell theirs ; and that they would receive the same price for their 
stock that he received for his. 

[2] Besides, counsel for the defendant asked for instructions that 
assumed that there was evidence tending to prove that the defendant 
did in fact sell plaintiff's stock. The instructions requested were as 
follows : 

"If you find from the evidence that of the considerfrtion named in said 
written contract, to wit, $576,400, $92,260.66 thereof was paid or agreed to 
be paid to the defendant Stanton for his agreement to guarantee said book 
accounts, and not to engage in said business in said states for the period 
named, then you must find as a fact that Stanton sold his own stock and the 
stock of the members of his family for the same price at which the plaintifTs 
stock was sold, and that the plaintiff cannor recover in this action, even 
though you should find under the evidence that the defendant did in fact 
sell the plaintiffs stock." 

[3] But, aside from this requested instruction, there was no request 
by the defendant for a directed verdict, and no motion for a nonsuit, 
and no motion for a new trial. The question was properly submitted 
to the jury. Hartford Ins. Co. v. Unsell, 144 U. S. 439-451, 12 Sup. 
Ct 671, 36 L. Ed. 496; Hansen v. Boyd, 161 U. S. 397-402, 16 Sup. 
Ct. 571, 40 L. Ed. 746; Little Rock M. R. Co. v. Moseley, 56 Fed. 
1009, 6 C. C. A. 225 ; Alaska Pacific S. S. Co. v. Egan, 202 Fed. 867, 
868, 121 C. C. A, 225. 

[4] The court also instructed the jury that, if the plaintiff conduct- 
ed the negotiations for the sale of his own stock on his own responsi- 
bility, without advising or consulting with the defendant, and fixed upon 
his own selling price, there couTd be no recovery in the action, even 
though the defendant may have received a greater price for his own 
stock. To this requested instruction the court added : 
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"Unless yon find from a preponderance of the testimony that a part of the 
consideration for the sale of the stock owned by the plaintiff was actually 
paid to and recelTed by the defendant and Is still retained by him. In the 
latf^^r event, the plaintiff is still entitled to the right to recover regardless of 
the question of agency." 

It is contended that this instruction was not within the issues as 
made by the pleadings or by the evidence. Defendant's second amend- 
ed answer distinctly alleges that plaintiff sold his own stock to Armour 
& Co. for $2(30 per share, and further that plaintiff negotiated the sale 
of his stock to Armour & Co. personally, and without any represen- 
tation being made by the defendant. This instruction was clearly 
within the issues of the i>leadings, and was justified by the evidence 
that the defendant was paid the amount or equivalent of $20 per share 
on plaintiff's shares of stock. 

[5, 8] For what purpose was this additional sum paid the defend- 
ant? Was it actually paid to and received by defendant as and for 
plaintiff's stock? If the jury answered this last question in the affirm- 
ative, then their verdict could not be for the defendant. The instruc- 
tion was clear, concise, and directed the attention of the jury to the 
actual question of fact they were called upon to determine. This 
same qualification was acided by the court to two other instructions, 
and in our opinion was ju^ified by the character of the questions sub- 
mitted to the jury for their determination. It is objected that its re- 
iteration was prejudicial and confusing. It was the duty of the court 
to instruct the jury clearly upon the real, substantial questions at issue, 
and we do not see how reiteration was prejudicial or confusing. 
Moreover, it was the duty of the court to make the law clear and un- 
derstandable by the jury, and not to indulge in unnecessary technical 
discussions upon nice distinctions between a case of agency, a case of 
fraud, or a case of confidential relations. The plaintiff had stated 
the facts of his cause of action in his complaint in ordinary and con* 
cise language and had submitted the evidence in its support The 
question was: Had the defendant received and retained plaintifFs 
money? On this question the jury found for the plaintiff, and we 
think the instructions were without error. 
Judgment of the District Court affirmed. 



STANTON V. HAMILTON. 

(Circuit Court of Appeals, Ninth Circuit April 4, 1921.) 

No. 8538. 

1. Corporatiooft ^=>320(1)— Unavafling: rescission no defense to teeoveiy 
ag^nst one maldiig seeret profit, where the original oontract was eanied 
out. 

Where plaintiff, a stockholder, who sold his shares in connection with 
the sale by the corporate president of his own shares, sued the president 
to recover on account of an alleged secret profit made by him, the fact 
that plaintiff attempted to rescind the original contract on the buyer's 
default, etc., is no defense to recovery, unless plaintiff thereafter entered 

^=:9For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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Into a new and Ind^iwndent contract, based on a new consideration, where* 
by he sold his shareSp and, If he made the sale merely on representations 
that the buyer would by suit enforce the original contract, his attempted 
rescission will not prevent recovery. 
2. €orporali<Ni8 ^=»32(^(11H)— Wliether there was resdMioD of origrtnal eon- 
tract^ so that reeetrexy eonld not be had against defendant, who made 
secret profit, held for the Jury. 

In an action by a stockholder, who sold his shares In connection with the 
sale by the corporate president of his own stock, to recover a secret profit 
made by the president, etc., where the president contended that the stock- 
holder rescinded the original contract and disposed of his shares pursuant 
to a new contract with the. buyer, held that, under the evidence, the 
question whether there was a rescission was for the jury. 

In Error to the District Court of the United States for the Northern 
Division of the Eastern District of Washington; Frank H. Rudkin, 
Judge. 

Action by J. L. Hamilton against E. H. Stanton. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

Action at law to recover $21,926.67, with interest thereon from 
May 21, 1917, alleged to be due the plaintiff in a transaction involving 
the sale to Armour & Co., of Chicago, of 1,096^^ shares of stock own- 
ed by the plaintiff in the E. H. Stanton Company, of Spokane, Wash. 
The case was tried before a jury, which rendered a verdict in favor of 
the plaintiff for $25,109.06. Judgment accordingly. 

Jas. A. Williams and Danson, Williams & Danson, all of Spokane^ 
Wash., for plaintiff in error. 

William G. Graves, Graves, Kizer & Graves, Lee & Kimball, and 
W. E. CuUen, all of Spokane, Wash., for defendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circtiit Judge. The issues in this case are the same 
as in Stanton v. Hample, 272 Fed. 424, just decided, with the exception 
that in this case the defendant claims that there was a rescission of 
the original contract of sale on the part of Hamilton, and the delivery 
of his stock upon a new contract, after he knew all the facts con- 
cerning the sale of Stanton's stock. It appears that Hample's contract 
provided that his stock should be deposited in the First National Bank 
at Butte, Mont., and that Armour & Co. should pay for it there with- 
in a stated time. Hamilton's contract wtis substantially the same, ex- 
cept that it called for the deposit of his stock in the Bank of W. A. 
Clark & Bro., in Butte, Mont. By mistake Armour & Co. sent pay- 
ment for both stocks to the First National Bank. Hamilton waited until 
the time for the payment had expired, then on May 31, 1917, withdrew 
the stock. On June 4th, Hamilton notified Armour & Co. by tele- 
graph that their failure for 10 days to comply with their contract re- 
leased him. ^ Armour & Co. telegraphed Hamilton on the same day that 
their deposit of draft and notes was by mistake made in the First 
National Bank, instead of the Clark Bank, and was an error, and that 
the draft and notes had been turned over to the Clark Bank. Armour 

«=>For other cases ses same topic A KEHT-NUMBER in all Key-Numbered Digests A Indexes 
272 F.— 28 
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■ & Co. thereupon telegraphed to Don Kizer, the attorney for E. H. 
Stanton, at Spokane, that there was some trouble over the Hamilton 
stock, and in a second telegram Armour & Co. requested Kizer to go 
to Butte and arrange to have Hamilton comply witli his contract, or 
to bring action to compel him to do so. Kizer proceeded to Butte, saw 
Hamilton, and threatened him with suit to compel him to perform. 
Hamilton consulted an attorney, who examined the contract and ad- 
vised Hamilton that the original contract contained a clause, "Time 
is of the essence," etc., but the date of the payment of the money and 
deposit of the notes being somewhat short, the contract was altered to 
read, "Armour & Co. should pay said money and notes into the bank 
on or about May 25, 1917," and the clause with reference to time be- 
ing the essence of the contract was stricken out. The attorney advised 
Hamilton that the only legal damages sustained by him was interest 
on tlie amount that was to be paid to him from the date it should have 
been paid until it was actually tendered to him. 

The evidence tends to show that Hamilton acted on this advice, and 
after some negotiations, on June 22d, or 23d, he delivered his 1,096% 
shares to Armour & Co., and on June 25th they gave him their check 
and notes in accordance with the terms of the original Spokane con- 
tract. In the meantime Hamilton had purchased 772 shares of the 
stock of Stanton Company from one Overholt. This stock was also 
purchased by Armour & Co. from Hamilton, and paid for at the 
price of $220 per share. The contention of the defendant Stanton is 
that the evidence shows that Armour & Co. finally acquiesced in Ham- 
ilton's repudiation of the Spokane contract, and a new agreement was 
made, and Armour & Co. agreed to buy the Overholt stock for S220 
per share, and that Hamilton agreed that, in consideration of the ' 
sale of that stock for that price, he w^ould sell his own original stock 
for $200 per share, as fixed in the Spokane contract. 

[1] The plaintiff contends, on the other hand, that the evidence 
shows that Armour & Co. did not acquiesce in plaintiff's attempt to 
rescind, but threatened a suit to enforce the contract, and that Ham- 
ilton, influenced by that threat and the advice of counsel that he could 
not rescind, yielded to the demand of Armour & Co. and transferred 
his stock as provided in the Spokane contract. The plaintiff further 
insists that the sale of the Overholt stock was an independent trans- 
action. The court instructed as follows : 

"If you find from the evidence that the plaintiff deposited hig stock accord- 
injT to the terms of the written contract signed by him and Armour & €k»., 
but that Armour & Co. failed to deposit the money and notes in the hank as 
provided in the contract on or hefore the day named therein, and that there- 
after the plaintiff withdrew his stock so deposited from the bank, and notified 
Armour & Co. that he repudiated his contract and would not live up to the 
same, claiming that he had been induced to enter into the contract throng 
misrepresentation and fraud, and thereafter the plaintiff entered into a new 
and independent contract with Armour & Co. for a new consideration, where- 
by he sold the stock In question, together with other stock In the same company, 
and that Armour & Co. paid him therefor part in money and part in promissory 
notes, then you must find for the defendant in this action, even though as to 
the other issues stated above you should find that the evidence is in favor 
of the plaintiff. 
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*Tft however, yon find from the preponderance of the testimony that the 
■todc was finally delivered to Armour & Co., pursuant to the contract made 
and entered into in the city of Spokanei and not pursuant to some new and in- 
dependent contract, the attempt on the part of the plaintiff Hamilton to re- 
scind his contract will not bar a recovery." 

The first part of this instruction was requested by the defendant, 
with the exception that the court, in referring to the new contract 
claimed by the defendant to have been made by plaintiff with Armour 
& Co., instead of calling it "another contract," as in the requested in- 
struction, instructed the jury that, if it was a "new and independent 
contract with Armour & Co. for a new consideration," then they should 
find for the defendant. The court was entirely correct in making 
this change in the instruction. The jury could not find for the de- 
fendant merely upon the making of "another contract," but, as cor- 
rected and qualified by the courts upon a "new and independent con- 
tract for a new consideration," the jury might properly find for the 
defendant 

[2] The last part of the instructictiLtas given above was added by 
the court. The objection to it urged by the defendant is that it clearly 
appears from the evidence thaf plaintiff had repudiated his contract 
and withdrawn his stock fron||4epbsit, and it was wholly immaterial 
whether plaintiff, subsequently delivering the stock to Armour & Co., 
did so pursuant to the original contract, or under a new and independ- 
ent contract; that the rescission was complete and returned the par- 
ties to their previously existing rights, and that the delivery of the stock 
to Armour & Co. after that must have been under a new contract; 
but the question whether there was a rescission, and the delivery of 
the stock upon a new and independent contract for a new consider- 
ation, was a question of fact for the jury, which was properly submit- 
ted to it for its determination. 

Finding no error in the record, the judgment of the District Court 
is affirmed. 



WALTERS et al. v. SLIMMER et al. 

(Circuit (Donrt of Appeals, Seventh Circuit. March 4, 1921.) 

No. 2761. 

L Chattel mortgages ^=»225(2)*— Pnrehaser of mortgaged property liable to 
mortgagee iiotwitlntajiding prior authorized 49ale8 of other mortgaged 
property. 

The fact that a mortgagor had previously ^Id mortgaged property 
witliout the mortgagees* consent and paid the ^rtgages from the pro- 
ceeds held not availahle as a defense to an action for conyerslon against 
the purchaser of other mortgaged property sold without plaintiffs' con- 
cent or Imowledge, especially where defendants had no knowledge of such 
prior transactions. 
2. Appeal and error ^=>173( 6)— Objection to acknowledgment of instrument 
cannot be first raised in appellate court. 

An objection to the sufficiency of the acknowledgment of an instrument 
must be ndsed in the trial court, and is not available when raised for 
the first time in the appellate court. 

^=»For other cues see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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3. Chattel mortgages ^=>217— Lien foUows property into another stale. 

Tbe lien of a chattel mortgage, valid in the state where the property 
is located, follows the property into another state, to which it has be^i 
taken without the mortgagee's consent. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action at law by Abraham Slimmer and Lane G. Thomas, partners 
as Slimmer & Thomas, against Arthur A. Walters, Charles A. Dunbar, 
and James H. Dunbar, partners as Walters & Dunbar. Judgment for 
plaintiffs, and defendants bring error. Affirmed. 

This Is a writ of error sued out to reverse a judgment rendered a^inst 
the plaintiffs in error, hereinafter called the defendants, for the sale yalne 
of 74 head of steers, which they had sold for the account of John H. Jahn. 
It appears that on September 9, 1915, Jahn purchased of the defendants in 
error, hereinafter referred to as plaintiffs, a large number of steers at plain- 
tiffs' yards in South St. Paul, Minn., where the plaintiffs were engaged In 
the cattle business. Jahn made no cash payment upon the purchase price, but 
executed therefor his promissorljkiotes, in the execution of which his wife 
Joined. To secure these promissory notes, Jahn executed, acknowledged, and 
delivered to the plaintiffs his chattel mortgages, one of which recites that 28 
nead of steers, branded with the letter **9" on the left hip, were, at the time 
of the execution of the mortgages cover%jf them, in the Union Stockyards at 
South St. Paul, Minn., and were that day to be shipped to Brownsville, Biinn^ 
while the other mortgage made the same recital as to possession, describing 
the steers, and proTiding that 56 head of them were that day to be shipped 
to Gladbrook, Iowa, and thereafter kept on purchaser's farm adjoining the 
town ; 62 head were to be shipped to Garwin, Iowa, and 28 head to Tama, 
Iowa, and kept on other of the purchaser's farms in Tama County, Iowa. The 
chattel mortgages were duly acknowledged before a notary pubUc and filed for 
record with the recorder of deeds of the counties in the states of Iowa and 
Minnesota Into which the cattle were shipped. 

After the various shipments of cattie contemplated and recited In the mort- 
gages and their arrival at the several destinations, on September 28, 1915, 
Jahn, claiming that his supply of feed had been destroyed by a flood, shipped 
47 of the 56 head of steers covered by the chattel mortgage which were on 
his farm near Gladbrook, Iowa, to the stockyards in Chicago, consigned to 
the commission firm of defendants, Walters & Dtmbar. They sold the steers 
on the 29th of September for $3,648.24, and made settlement with Jahn there- 
for. On October 26th, Jahn shipped from his farm at Brownsville, Minn., 27 
head of the mortgaged steers, to. the same place, and consigned to the de- 
fendants. On October 27th, defendants wired plaintiffs, asking whether they 
had any mortgage on Jahn's cattie in Chicago that day. Plain tifb answered : 
"Yes, we have a mortgage on all John H. Jahn's cattle ; send proceeds here." 
Later, plaintiffs wired defendants inquiring the number of cattie sold by 
Jahn, and they replied, on November 2d, "One car, twenty-seven head." The 
record is silent as to why defendants felt called upon to make the telegraph 
Inquiry as to the righ^ of plaintiffs in the cattle, unless it was by reason of 
the statement of Jahi#who was in Chicago at the time of the sale of tbe 
cattle September 29th, that he (meaning Dunbar) "asked me whether they 
were Slimmer & Thomas' cattle." And yet it was stipulated upon the trial 
that the defendants had no actual knowledge of the making, acknowledg- 
ment, or recording of the chattel mortgages covering the cattie. Plaintiffs 
had no knowledge that Jahn had shipped any of the mortgaged cattie to 
Chicago, did not authorize him to ship them, and had no actual knowledge 
that the mortgaged property was being offered for sale, until advised by 
defendants' telegram of inquiry. 

^s^For other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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Upon the trial, at the conclusioB of the evidence, the court directed a ver^ 
diet for the plaintiff for the sum of $5,969.43 and entered Judgment thereon. 
Defendants rely upon six assignments of error; 

(1) The court refused to admit evidence, offered by the defendants, showing 
a previous course of dealings between the mortgagor and mortgagees, in "reason 
of which it ^as claimed, it would require the submission to the jury of the 
question as to whether or not plaintiffs had either waived their rights under 
the chattel mortgage or were estopped to assert them. 

(2) That the court refused to admit evidence offered by defendants tending 
to sbow that the Cjattle sold by them did not bear the distinguishing marks 
of the cattle described in the chattel mortgage, and, making it a question 
of fact for the jury as to whether or not the cattle sold were the cattle de- 
scribed In the chattel mortgage. 

(3) The court erred in holding that defendants had constructive notice of 
the Iowa chattel mortgage, because it was not executed, acknowledged and 
recorded in conformity with the laws of the state of Iowa, in that no certificate 
of authority of the notary public, before whom it was acknowledged, was 
attached; that (4) the court erred in directing a verdict (5) overruling de- 
fendants' motion for a new trial, and (6) entering judgment upon the verdict. 

Walter H. Jacobs, of Chicago, 111., for plaintiffs in error. 
Walter Bachrach, of Chicago, 111., for defendants in error. 

Before BAKER and ALSCHULER, Circuit Judges, and FITZ- 
HENRY, District Judge. 

FITZHENRY, District Judge (after stating the facts as above). [ 1 ] 
The evidence offered, but excluded, of which the defendants complain 
of being denied the benefit, referred to the financial irresponsibility of 
Jahn and numerous real estate transactions in which the mortgagor 
had been engaged through a number of prior years, and previous deal- 
ings between the plaintiffs and Jahn. The financial ability or irre- 
sponsibility of a mortgagor, where it is clear the mortgagees relied 
upon the mortgage security, was clearly immaterial and the produc- 
tion of this testimony was an effort to bring to the attention of the 
jury incompetent evidence. The dealings between Jahn and the plain- 
tiffs, which the excluded testimony disclosed, covered two previous 
transactions where Jahn had purchased cattle from the plaintiffs, giv- 
ing a mortgage in each case to secure the purchase price, and in which 
he had upon each occasion later shipped the mortgaged property to the 
defendants. They sold it, settlements were made with Jahn, who, in 
turn, paid the amount of the first mortgage in full and made a partial 
payment on the second. The first of these transactions was in April, 
1913; the second one took place in July, 1914, 14 months before the 
transaction in question. Jahn claimed that he sold the mortgaged 
property in all three instances through ignorance, and no attempt was 
made to show that the defendants had any knowledge whatever, at 
the time of the sale in September, 1915, of any previous course of 
dealings or individual transactions between Jahn and the plaintiffs 
that would operate as a waiver of plaintiffs' rights as mortgagees 
or that would estop them from asserting any legal right which they 
possessed. The previous conduct of the mortgagor in selling the 
property and applying the proceeds to the payment of the mortgage 
debt could avail a third person nothing, where the mortgagor sold the 
property without the consent of the mortgagee and failed to apply the 
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proceeds of the sale to the mortg^age debt, and this is especially true 
where the third person was not aware of any previous conduct on the 
part of the mortgagor at the time the rights of the third person inter- 
vened. 11 Corpus Juris, p. 636, § 349. 

The second assignment relied upon is without merit here, for the 
reason that at the time of the taking of the depositions in this case, 
counsel for plaintiffs had stated at the conclusion of the examination 
of several witnesses : "We have other witnesses outside who can tes- 
tify to the loading of the cattle, etc." Whereupon counsel for defend- 
ants said: "Their testimony will not be necessary." The District 
Court certainly was warranted in accepting the stipulation as a waiver 
of identification. 

[2] The contention that the defendants had no constructive notice 
of the chattel mortgage covering the shipment of cattle from Gladbrook, 
Iowa, for the reason that the mortgage covering the shipment was not 
executed, acknowledged, and recorded in conformity with the laws of 
the state of Iowa, for want of the notary's certificate of authority, is 
raised for the first time in this court. The technical sufficiency of the 
chattel mortgages was not questioned upon the trial. Just before the 
conclusion of the evidence, defendants offered to prove that they had 
no actual knowledge of the making, acknowledgtnent, or recording of 
the chattel mortgages mentioned in plaintiffs' declaration, which fact 
was readily admitted, whereupon the court stated to counsel for de- 
fendants that, unless some other reason were shown, a directed ver- 
dict for the plaintiffs would be ordered. If the defendants wished to 
avail themselves of the defense of a lack of constructive notice for the 
reason assigned, the court certainly gave them an opportunity to offer 
it and have it considered, but no offer nor suggestion of this character 
of defense was made. An objection to the acknowledgment of an in- 
strument must be raised in the trial court, and is not available for the 
first time upon appeal or error. 1 Corpus Juris, p. 771, § 48. 

[3] No question being made upon the validity of the Iowa mortgage, 
it comes clearly within the rule of comity, and was a lien upon tiie 
chattels it covered when they were brought into the state of Illinois. 
Hoyt V. Zibell, 259 Fed. 187, 170 C. C. A. 254 : Shapard et al. v. Hynes 
et al., 104 Fed. 449, 45 C. C. A. 271, 52 L. R. A. 675. 

In the view we take of the first, second, and third assignments, the 
court properly directed a verdict and entered judgment thereon. 

The denial of the motion for a new trial was a matter purely in the 
discretion of the trial court, which is not subject to review. 

Judgment affirmed. 
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LOUISIANA RT. & NAV. CO. v. WILLIAMS. 

(Circuit Court of Appeals, Fifth Circuit. April 28, 1921.) 
No. 36B6. 

1. Trial €^.420— Refusal to Areet verdiel caimot be eemplained of, when de- 

fendant afterwards introdaces testimony. 

Error cannot be assigned on the refusal to direct a verdict at the close 
of plaintiff's testimony, where defendant introduced testimony after such 
refusal. 

2. Trial ^=»69— Pennitting reopening of testimony after motion to direct ver- 

diot fa«^d discretionary. 

Permitting plaintiff to reox>en his testimony after defendant had moved 
for a directed verdict at the conclusion of plaintifTs testimony was en- 
tirely in the discretion of the court, and not error, where defendant was 
not prejudiced. 

3. Conmieree ^=»27(8>— Roadmastear, supervising keeping of track in repair, 

employed in "interstate commerce." 

Where a railway roadmaster, engaged in taking an inventory of ma- 
terials on the property of the road, all of which was in one state, was also 
engaged in sui)ervising the keeping in repair of a track, engaged in in- 
terstate commerce, he was employed in **interstate commerce." 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Interstate Commerce.] 

4. Trial 4S=»260(1)— Refusal of charge not error, when covered by diarge 

given. 

The failure to give a requested charge, even if otherwise unobjection- 
able, was not error, where it was fully covered by the charge given. 

5. Appeal and error <®=»977(3)— New trial <&=>6— Grant rests in court's dis- 

cretion and cannot be assigned as error. 

The grant of a new trial rests in the discretion of the court, and the 
overruling of a motion therefor cannot be assigned as error. 

In Error to the District Court of the United States for the Western 
District of Louisiana ; George W. Jack, Judge. 

Action by R. E. Williams against the Louisiana Railway & Naviga- 
tion Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

E. H. Randolph, of Shreveport, La., for plaintiff in error, 

S. P. Jones, of Marshall, Tex., and W. P. Half, of Shreveport, La., 
for defendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. R. E. Williams was the roadmaster of the 
Louisiana Railway & Navigation Company (hereinafter styled the rail- 
way), a common carrier engaged in interstate commerce. His duties re- 
quireii him, among other things, to supervise the keeping ia repair of 
the track of said railway for use in interstate commerce. While en- 
gaged in his duties as such roadmaster in supervising said v^rork, and 
also at the same time in making an inventory of the property and mate- 
rial on said right of way, traveling upon a hand car furnished him by 
said railway for use in connection with his work, the hand car was 
derailed by plank which had been placed by certain persons between 

^ssFor oUier cases see caxDe topic & KEY- NUMBER In all Key-Numbered Dlgeeta ft Indexes' 
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the rails at a private crossing in order to enable them to haul with teams 
over said crossing. Williams was thrown from the hand car by its de- 
railment; one of his legs was broken, and finally amputated between 
the ankle and knee. He brought suit under the federal employers' lia- 
bility statute. 35 Stat. 65, c. 149 (Comp. Sts. 8657). The jury re- 
turned a verdict for the plaintiff for $13,750. Upon plaintiff agreeing 
that judgment be entered for the sum of $12,000, a motion for a new 
trial was denied and judgment for $12,000 was entered in his favor. 

At the conclusion of the testimony for the plaintiff a motion was 
made to direct a verdict for the defendant, on the ground that plain- 
tiff's testimony showed he was not engaged in interstate commerce at 
the time he was injured. The court thereupon permitted plaintiff to re- 
open his case, and plaintiff thereupon testified that at the time of his 
injury he was engaged in his duties of supervision of the construction 
and repair forces on said road as roadmaster, and was discharging such 
duties at the same time when making said inventory. 

The errors assigned are: (1) The refusal to direct a verdict for the 
defendant at the close of plaintiff's testimony. (2) Allowing glaintiff 
to reopen his case and testify further as to the nature of his employ- 
ment at the time of the accident. (3) The refusal to direct a verdict 
for the defendant at the close of the entire testimony. (4) The refusal 
to give' in charge a request of the defendant. (5) The refusal to grant 
a new trial. 

[1] 1. The defendant having introduced testimony after the refusal 
of the court to direct a verdict at the close of the plaintiff's testimony, 
no error can be now assigned to such refusal. Chicago, R. I. & P. Ry. 
Co. V. Stephens, 218 Fed. 535, 542, 134 C. C. A. 263; International 
Lumber Co. v. United States, 231 Fed. 873, 875, 146 C. C. A. 69. 

[2] 2. The matter of reopening the testimony was entirely in the 
discretion of the court. The defendant had not offered any testimony 
at the time, and it is not shown that he was in any wise prejudiced by 
the reopening of the case. We therefore find no error in this action of 
the court. 

[3] 3. The court did not err in refusing to direct a verdict for the 
defendant at the conclusion of the entire testimony, on the ground that 
the evidence showed, without conflict, that at the time of the accident 
Williams was not engaged in interstate commerce, but in the exclusive 
business of taking an inventory of materials lying on the property of 
the road, all of which is in the state of Louisiana. Even if it be con- 
ceded that, had Williams been exclusively engaged in taking such in- 
ventory, he would not have been employed in interstate commerce, in 
our opinion, the work of Williams as roadmaster, in supervising the 
keeping in repair of said track of said railway engaged in interstate 
commerce, constituted an emplo3mient by such carrier in interstate com- 
merce. Under the testimony of the plaintiff, which was not contradicted, 
he was such an employee at the time of his injury, and was so occupied. 
Pedersen v. D., L. & W. Ry. Co., 229 U. S. 146, 33 Sup. Ct 648, 57 
L. Ed. 1125, Ann. Cas. 1914C,'153; Southern Ry. Co. v. Puckett, 244 
U. S. 571, 37 Sup. Ct. 703, 61 L. Ed. 1321, Ann. Cas. 1918B, 69; Lc- 
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hig^h Valley R. R. Co. v. Barlow, 244 U. S. 183, 37 Sup. Ct. 515, 61 L. 
Ed. 1070; New York Cent. R. R. Co. v. Porter, 249 U. S. 168, 39 Sup. 
Ct. 188, 63 L. Ed. 536L«kila., B. & W. R. R. Co. v. Smith, 250 U. 
S. 101, 39 Sup. Ct. 396, «f. Ed. 869. 

The testimony showecf, without practical contradiction, that the hand 
car was derailed by the plank in question being too near tfie rail, so that 
it caused the flange of the wheel of the hand car to ride the rail and 
leave the track. There was testimony that it was the duty of the sec- 
tion foreman, if said plank had been in such position for a length of 
time sufficient to enable him tc discover its location, to have removed 
the same and that a failure to so remove it would be negligence. While 
there was a conflict in the testimony as to whether such plank had been 
so placed for as long as a week before the accident, or had been put 
there only a few hours before the same, there was sufficient evidence to 
warrant the jury in concluding it had been so placed for as much as a 
week, and there was no substantial contention but that the same should 
have been discovered by the section foreman, if so placed for as long as 
a week, and that it constituted a dangerous situation. 

The charge of the court fairly submitted to the jury this question, 
and whether the section foreman was negligent in not discovering and 
removing the same, also if the plaintiff was guilty of contributory neg- 
ligence in not seeing the obstruction and avoiding the same, and in- 
structed the jury that if such contributory negligence was the proximate 
cause of the accident he could not recover. The court also fairly sub- 
mitted to the jury their duty to diminish the amount of damages award- 
ed, if they found such contributory negligence existed on Ae part of 
the plaintiff, even if they found that the proximate cause of the ac- 
cident was the negligence of the defendant company through its sec- 
tion foreman. 

[4] 4. We think the charge of the court fully covered all the issues, 
including the charge requested, the refusal to give which is the fourth 
assignment of error in this case, and that a failure to give such request, 
even if otherwise unobjectionable, was not error. Texas & Pacific Ry. 
Co. V. Watson, 190 U. S. 287, 293, 23 Sup. Ct. 681, 47 L. Ed. 1057; 
Central Iron & Coal Co. v. Massey (C. C. A.) 268 Fed. 300, 304. . 

[5] 5. The grant of a new trial rests in the discretion of the court, 
and the overruling of such motion cannot be assigned as error. Pickett 
v. U. S., 216 U. S. 456, 461, 30 Sup. Ct. 265, 54 L. Ed. 566 ; Holmgren v. 
U. S., 217 U. S. 509, 521, 30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Ca? 
778. 

The judgment of the District Court is affirmed. 
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GARVIN, AUen Property Custodial^ t. KOGLER. 

(Circuit Court of Appeals. Third ar^jljtd April 27, 1921.) 
No. 2683. 






L Courts «=»279— Jurisdiction of federal eourt must direcliy appear on ftee 
of biU. 

In federal procedure, it is essential that plaintiLfTs right to institute 
the action and the Jurisdiction of the court to hear it shall appear on 
the face of the bill by direct and positive averment. 
2. Appeal and error <d==>^3 — ^Federal appellate eourt wfll raise question of Ju- 
risdiction on its own motion. 

A federal appellate court will of its own motion deny its jurisdiction 
and that of the court from which the record comes, unless Jurisdiction 
affirmatively appears, though neither party raises the point in the 
argument. 
8. War ^=^12— Action maintainable against Alien Property Custodian only 
by one not enemy or ally of enemy. 

Under Trading with the Enemy Act, S 9 (Comp. St. 1918, Comp. St 
Ann. Supp. 1919, S 3115He), providing that any person not an enemy 
or ally of enemy claiming any interest In property transferred to the 
Alien Property Custodian, or to whom any debt may be owing from an 
enemy wh9se property is so transferred, may file a notice of his claim, 
and that i'f the claimant shall file such notice and make no application 
to the President, he may sue in equity in the District Court for the 
district in which he resides, and section 12 (Comp. St. 1918, Comp. St Ann. 
Supp. 1919, 8 3115%ff), providing that any claim of any enemy or ally 
of enemy shall be postponed until after the end of the war, only a person 
who is not an enemy or ally of enemy may sue under section 9. 
4. War 4S=>15— No jurisdiction of action against Alien Property Custodian, 
wlien bill does not show plaintiff is not enemy, etc. 

Federal courts have no Jurisdiction of an action against the Allen 
Property Custodian under Trading with the Enemy Act, I 9 (Comp. 
St. 1918, Comp. St Ann. Supp. 1919, $ 3115%e), to recover a debt due 
from an enemy whose property has been taken over by the custodian, 
where the bill does not allege that plaintiff is not an enemy or ally 
of enemy. 

In Error to the District Court of the United States for the District 
of New Jersey ; Joseph L. Bodine, Judge. 

' Action by Edward Kogler against Francis P. Garvin, Alien Prop- 
erty Custodian, and another. Judgment for plaintiflF, and defendant 
Garvin brings error. Reversed, and bill dismissed conditionally. 

Frederick M, P. Pearse, Asst. U. S. Atty., of Newark, N. J,, for 
plaintiff in error. 

Otto C. Sommerich, of New York City, and Lintott, Kahrs & Young, 
of Newark, N. J., for defendant in error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. Kogler brought this action in the 
District Court against the Alien Property Custodian and Rudolph 
Chillingworth under the Act of Congress of October 6, 1917, common- 
ly known as "Trading with the Enemy Act." 40 Stat, at Large 411, 
419 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 3115y2a-3115y2J). 

C=3For other cases see same topic ft KEIY-NUMBBR in all Key-Numbered Digests ft Indexes 
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By his bill he averred that Chillingworth was an alien enemy within 
the meaning of the Act, owning stock of a New Jersey corporation 
later acquired and sold by the Alien Property Custodian; tlutt early 
in 1914 he contracted with Chillingworth to render services to the 
Chillingworth corporation at a monthly salary of 600 marks ; that he 
performed these services until, on June 30, 1918, Chillingworth's in- 
debtedness to him amounted to $7,282.80, reckoned at 23.8 cents to 
the mark ; and that prior to the commencement of this suit he filed a 
claim for that sum with the Alien Property Custodian. The bill con- 
cluded with a prayer that the Custodian he decreed to pay from the 
proceeds of the sale of Chillingworth's stock the amount of the plain- 
tiflTs claim. 

Personal service was made upon the Alien Property Custodian and 
constructive service upon Chillingworth. On hearing, the Alien Prop- 
erty Custodian stipulated with the plaintiff that he would interpose 
no defense to tlie claim as pleaded and would contest only the basis on 
which transmutation of the indebtedness from marks into dollars should 
be made. The court entered a decree against the Alien Property Cus- 
todian on the averments of the bill and against Chillingworth pro con- 
fess© for the full aniount of the claim at the par value of the mark. 
On appeal by the Alien Property Custodian the only questions brought 
here and argued were : First, an allowance of fees to plaintiff's coun- 
sel; and, second, the rule governing the periods and corresponding 
rates at which German marks should under the contract be transmuted 
into American dollars. 

[1,2] Our consideration of these questions was arrested by a doubt 
— ^v^^hich later grew into conviction — that this court, as well as the 
trial court, is without jurisdiction of the case. It is, of course, essen- 
tial in federal procedure that the right of a plaintiff to institute an ac- 
tion and the jurisdiction of the court to hear it shall appear on the 
face of the bill by direct and positive averment. YeancUe v. P. R. 
Co., 169 Fed. 938, 95 C. C. A. 282; HiU v. Walker, 167 Fed. 241, 92 
C C. A. 633. It is equally fundamental that a federal appellate court 
will of its own motion deny its jurisdiction, and that of the court from 
which the record comes, unless jurisdiction affirmatively appears, al- 
though neither party raise the point in the argument. King Iron 
Bridge & Mfg. Co. v. Otoe County, 120 U. S. 225, 7 Sup. Ct 552, 30 
h. Ed. 623 ; 1 U. S. Comp. St. 751, 755.^ 

What does the bill show? In declaring on the action the plaintiff 
counts upon the statute. The statute provides for appropriation by 
the Government of enemy property during war. It also affords "any 
person," having an interest in enemy property so appropriated or to 
whom such enemy is indebted, processes by which he may reach his 
property in satisfaction, namely, by filing; a claim with the Alien Proper- 
ty Custodian, and thereafter, at the option of the claimant, prosecuting 
his claim to the President, under certain circumstances, or instituting 
suit thereon in the district court of the United States for the district 
"in which the claimant resides." Section 9 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 3115y2e). 
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In taking the latter procedure, the plaintiff in this case made the 
requisite jurisdictional averment of residence; but there he stopped. 
The statute, however, goes on and defines the *'person" who may pros- 
ecute in the district court such a claim against enemy property by pro- 
viding : 

"That any person, not an enemy, or ally of enemy, ♦ • • to whom any 
debt may be owing from an enemy, or aUy of enemy, whose property • • • 
shall have been conveyed ♦ ♦ ♦ to the Allen Property Custodian, 
• • « may file with the said Custodian a notice of his claim*' 

— ^and proceed for recovery thereof in one of the two ways indicated. 

[3] Construing the Act by its terms as well as in the light of its pur- 
pose, it is evident that the only person given a right to prosecute a 
claim against property of an enemy in the hands of the Custodian is 
one *'not (himself) an enemy, or ally of enemy," and that a district 
court of the claimant's residence has jurisdiction of a claim so asserted 
only when it positively appears that the claimant comes within this 
negative characterization. Any other construction of the Act would 
permit property which had been taken by the Government from one 
enemy to be immediately acquired by another and would completely 
defeat its purpose. As a corollary to the plain terms of Section 9 giv- 
ing a person, not an enemy, the right during war to assert a claim 
against enemy property and conferring jurisdiction upon the district 
court to hear it, the Act provides under Section 12 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § SllSy^ff) that the assertion of "any 
claim of any enemy or of an ally of enemy to anv money or other 
property received and held by the Alien Property Custodian" shall be 
postponed until after the end of the war, to be prosecuted then only in 
such manner as Congress shall later direct. 

[4] As federal courts never consciously act without jurisdiction, 
we hold that for want of the requisite jurisdictional averment that the 
plaintiff was not, at the time of the commencement of the action, an 
enemy or ally of enemy, the District Court was without jurisdiction to 
enter, and this court is without jurisdiction to review, the decree be- 
low. In consequence, the decree must be reversed, and the bill dis- 
missed unless upon plaintiff's application, seasonably made, the District 
Court should, in its discretion, allow amendment making the bill con- 
form to the Act. Pacific Mutual Life Ins. Co. v. Tompkins, 101 Fed. 
539, 41 C. C. A. 488, 1 U. S. -Comp. St. 704. 

It is pertinent here to note that in the latter event a new case will 
be made, and that, in consequence, the stipulation of parties in the old 
case will fall. 

In order to preserve to the plaintiff his status under the Act, we 
direct, in view of the impending formal termination of the war, that 
the mandate issue forthwith. . 
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J. W. RINGROSE CO. t. W. & J. SLOANE. 

(Clrcnlt Court of Appeals, Third Circuit April 22, 1»2L) 
No. 2610. 

1. Contracts ^»176(1) — Oonstmetioii held quertion for court. 

Where a contract contains no ambi^ous expressions or technical words 
calling for the aid of parol evidence to explain, and of a jury to determine, 
their meaning, its construction is for the court 

2. Contracts ^=^02(2)— Agreement by maoufacturer to 'Vifford protection of 

10 per cent" to customer construed. 

A provision in a contract relating to the manufacture by defendant for 
plaintiff of horse blanket linings, that, if asked to quote prices to outside 
parties other than the government, the manufacturer would "afford us a 
protection of 10 per cent, to your cost to us as a profit," only required 
defendant to quote other parties prices 10 per cent higher than those 
quoted plaintiff, and did not entitle plaintiff to 10 per cent, of the selling 
price on sales by defendant to other parties. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Tftompson, Judge. 

Action by the J. W. Ringrose Company against W. & J. Sloane. 
Judgment for defendant (266 Fed. 402), and plaintiff brings error. Af- 
firmed. 

See, also, 262 Fed. 545. 

Bell, Kendrick, Trinkle & Deeter, of Philadelphia, Pa. (Paxson Deet- 
cr, of Philadelphia, Pa., of counsel), for plaintiff in error. 

Selden Bacon, of New York City, and Francis B. Bracken, of Phila- 
delphia, Pa., for defendant in error. 

Before BUFFINGTON fend WOOLLEY, arcuit Judges, Md 
RELLSTAB, District Judge. 

WOOLLEY, Circuit Judge. In this action of assumpsit the plain- 
tiff declared on an oral contract confirmed by correspondence. The 
court, regarding the contract as written and wholly embraced within 
the letters of the parties, entered judgment of nonsuit. 266 Fed. 402. 
The plaintiff sued out this writ of error. 

The facts, shortly stated, are these : 

The plaintiff, a Pennsylvania corporation, was a manufacturer of 
horse blankets; the defendant, a New York corporation, was a jobber 
dealing in carpets and rugs manufactured by concerns whose output it 
controlled. 

A horse blanket consists of two parts : cover and lining. Ordinarily, 
the lining is made of low grade shoddy. Early in 1918, Lyman, gen- 
eral manager of the plaintiff, realizing that the Government would need 
large quantities of horse blankets, conceived the idea that blanket lin- 
ings would be improved by the addition of cattle hair, and could, per- 
haps, be made on looms used in manufacturing carpets and rugs. With 
this in mmd, he called upon Gardner, sales agent for the defendant, and, 
submitting a sample of the proposed lining, — later described as 36" M. 

«=»For other cams s«c same topic & KEY- NUMBER in all Key-Numbered Digests & IndezM 
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S. Fabric,— discussed with him the feasibility of its manufacture. On 
being informed that the material could be made at one of the defend- 
ant's carpet plants, Lyman discussed with Gardner the matter of mar- 
keting the product and came to an agreement with him as to future 
dealings. As the transaction had, up to this stage, been oral and quite 
informal, the two representatives of the parties deemed it wise to em- 
body their understanding in writing. Whereupon, they exchanged let- 
ters in the names of their principals, written with the object of express- 
ing the entire agreement. 

The pertinent part of the letter written by Lyman, under the name 
of the plaintiff and addressed to the defendant, bearing date March 
13, 1918, reads as follows: 

"Confirming conversation with your Mr. Gardner over the long distance 
phone this morning, would say that we understand in the event of your heinir 
asked to quote any outside parties on the 36" M. S. Fabric that you would 
afford us a protection of 10 per cent, to your cost to us, as a profit, with the 
exception of the Government and in this case it would be wholly dependent 
upon circumstances. That Is to say, should you not be successful in protecting 
us to the extent of a 10 per cent profit to the Government, that you would 
use your own judgment in the matter and offer us what profit it would be 
possible to get." 

On March 14, 1918, Gardner, iq the name of the defendant, replied 
by letter, as follows : 

^'Acknowledging your favor of the 13th inst, confirming our telephone con- 
versation of yesterday, wo agree to protect your interest as suggested in your 
letter and if any outside parties request quotations we shall be pleased to refer 
them to you. • • • 

"At this time we do not feel that we can make a definite statement as to our 
position should the Government call upon us direct, but we can assure yon that 
our aim will be to protect your Interests if at all possible, as we know and 
appreciate the amount of missionary work which has been necessary on your 
part." 

Early in April, 1918, the plaintiff, having secured a contract with the 
Government for horse blankets, bought from the defendant 65,000 
yards of 36" M. S. Fabric for linings at 47% cents per yard. Late in 
the same month, J. P. Gordon. Company asked the defendant for 
quotations on horse blanket linings. Without referring the inquiry to 
the plaintiff, the defendant sold the Gordon Company linings of sub- 
stantially the ZS" M. S. Fabric grade at 59 and 61% cents per yard 
for the sum of $613,757.01. On learning this, the plaintiff demanded 
of the defendant 10 per cent, of the price, or 6 cents a yard on the total 
yardage, as a profit reserved to it under the contract confirmed by the 
letters quoted. Payment being refused, the plaintiff brought this suit. 

The court directed a nonsuit upon several grounds. Although there 
appears to be substance in all of them, we lay aside those which con- 
cern lack of proof of authorization and ratification by the defendant 
of its agent's acts, lack of mutual obligation and of consideration in 
the agreement, and come directly to what we regard as the central ques- 
tion in the case, namely, the meaning of the contract, not the one cover- 
ed by a telephone conversation, but the one which later the representa- 
tives of the parties reduced to writing with care and deliberation. 
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[1] This writing is susceptible of interpretation from its terms. As 
it contains no ambiguous expressions or technical words calling for 
the aid of parol evidence to explain and of a jury to kietermine their 
meaning (Hamilton Coal Co. v. N. Y. & P. C. & C. Co., 160 Fed. 75, 
87 C. C. A. 231), its construction was for the court. We have only to 
inquire whether the court's construction was right 

[2] The purpose of the writing appears upon its face. It was to 
meet an impending demand for horse blankets in great quantities. The 
Federal Government, then at war, would in the main be the idtimate 
consumer. Each party was free to sell horse blanket linings, either 
directly or indirectly, to this one great purchaser. Should the defend- 
ant sell directly to Ae Government, it agreed to protect the plaintiff "to 
the extent of a 10 per cent, profit" if it could ; and if it could not, then 
only to the extent of such profit as '*it would be possible to get." But 
it was further agreed that the defendant should, if it chose, sell linings 
to "outside parties," that is, to parties other than the plaintiff seeking 
to sell horse blankets to the Government ; on condition, however, that the 
defendant should, in quoting them prices, "afford us (the plaintiff) a 
protection of 10 per cent to your (defendant's) cost to us (the plain- 
tiff), as a profit." By this provision the plaintiff claims an exclusive 
sales agency of the defendant's linings, and where the defendant sells 
to "outside parties * * * with tiie exception of the Government" 
it also claims a profit of 10 per cent, on the sales, payment of such 
profit in the Gordon transaction being now demanded in this suit. The 
defendant's contention, adopted by the trial court, is that in making 
quotations to "outside parties," that is, to the plaintiff's competitors, it 
was obliged to quote them prices 10 per cent, higher than prices quoted 
the plaintiff, and that in no event, except perhaps on a sale direct to the 
Government, did it obligate itself to pay the plaintiff anything. 

We regard the writing as a contract with reference to jobbers' prices 
and construe the provision for "protection" to the plaintiff as a promise 
by a house, being free to sell linings to any one, to quote all others (ex- 
cept the Government) prices 10 per cent, higher than prices it should 
quote the plaintiff, thereby giving the plaintiff a cost protection or a 
10 per cent, business advantage in its competition with others for the 
sale of the same material, particularly to the one great consumer. This 
alone was the defendant's obligation in dealing with outsiders other than 
the Government, and as it kept this obligation in its dealings, we are of 
opinion that the trial court committed no error in enterins^ judgment of 
nonsuit 

The judgment below is affirmed. 
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lACEY V. OTTAWA BANKING & TRUST CO. 
in re JEFFERSON LAND CO. OF MAINE. 

(Circuit Court of Appeals, Fifth Circuit. AprU 30, 1921.) 

No. 3639. 

Drains <^=»14(1) — Ostonsible transfers of land by corporation held insuilldent 
to make orgai^zation of a distriet vaJid. 

Where a corporation owning all of the land in a pr<q;K>sed district sold 
three small tracts to laborers, by deeds recorded and then placed in escrow, 
for delivery after payment of the purchase price, and sold another tract 
to its manager, who conveyed back to the company, and these four gran- 
tees and one other, whose exact relation to th^ company was not shown, 
constituted the five drainage commissioners, the district was invalid, 
under Act La. No. 317, of 1910, prohibiting the creation of a district 
which contains less than five landowners. 

Appeal from the EHstrict Court of the United States for the East- 
ern Mstrict of Louisiana ; Rufus E. Foster, Judge. 

Suit by the Ottawa Banking & Trust Company, as trustee in bank- 
ruptcy of the Jefferson Land Company of Maine, against the Asses- 
sor and Collector of Taxes of Jefferson Parish, La., and others. De- 
cree for plaintiff, and defendant James D. Lacey appeals. Affirmed. 

Wm. Winans Wall, of New Orleans, La., for appellant. 
Sanders, Brian & Sanders, of New Orleans, La., for appellee, 

' Before WALKER, BRYAN and KING, Circuit Judges, 

BRYAN, Circuit Judge. The Ottawa Banking & Trust Company, 
as trustee in bankruptcy of the Jefferson Land Company of Maine, 
filed its bill in equity against the assessor and the collector of taxes of 
Jefferson parish. La., the board of commissioners of the Fifth drain- 
age district of said parish, the Jefferson Trust & Savings Bank, and 
James D. Lacey. The bill alleged that the commissioners of the drain- 
age district had issued bonds of the par value of $10,800, which were 
in the possession of either the bank or Lacey; that the bonds were 
void, for the reason that the laws of Louisiana authorizing the crea- 
tion of a drainage district had not been complied with, but that the as- 
sessor and the collector were attempting to collect taxes for the pay- 
ment of interest on the bonds. It was further alleged that the bonds 
were acquired and held with knowledge or notice of their invalidity. 
The bill prayed for an injunction against the collection of drainage 
taxes, against the sale and disposal of the bonds, and for their cancel- 
lation. 

Act No. 317 of the Louisiana Legislature of 1910 provides for drain- 
age districts, but prohibits the creation of a district which contains 
less than five landowners. The act also provides for five drainage com- 
missioners, each of whom is required to be a citizen of the state and 
to own land within the drainage district. 

During the year 1914 the bankrupt was involved in financial diflfi- 
culties. It was the sole owner of a tract of land, and in order to raise 

^=:9For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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money undertook to have its land incorporated into a drainage district. 
Theretofore the bankrupt had executed deeds conveying to two labor- 
ers on its plantation about three acres each, and a deed to a third par- 
ly of about the same acreage. None of these three deeds had been de- 
livered, but each had been placed in escrow in the Jefferson Trust & 
Savings Bank until the purchase price should be fully paid. Notwith- 
standing the purchase price in large part remained unpaid by each of 
these three grantees, the deeds to them were recorded, but immediately 
redeposited in the bank in escrow. Just prior to the organization of 
the drainage district, two deeds were executed by the bankrupt com- 
pany, one to its manager, who conveyed back to the company, and 
who became president of the board of commissioners of the drainage 
district. The other deed conveyed to one Laferriere the usual three 
acres. Whether he conveyed back to the company does not appear. In 
this manner five so-called commissioners were provided for, and the 
drainage district organized. These commissioners immediately issued 
to the bankrupt two certificates of indebtedness for $4,727 and $5,- 
288.85, respectively, in pretended payment for canals and levees al- 
ready on the land. The bankrupt then executed to the Jefferson Trust 
& Savings Bank three notes, aggregating $6,531.70, which represented 
a loan, and deposited the certificates of indebtedness as collateral se- 
curity. A bond issue of approximately $140,000 was authorized by 
the drainage district, but before any bonds were issued bankruptcy 
proceedings of the land company intervened, and the Jefferson Trust 
& Savings* Bank filed its claim as an unsecured creditor in the amount 
of the notes. 

In January of 1916 the Jefferson Bank sold the certificates of in- 
debtedness at public auction. The sheriff, who was also president of 
the bank, conducted the sale, but as auctioneer, and not in his official 
capacity. The certificates were bought by C. G. Rives, Jr., auditor 
of the Interstate Bank & Trust Company of New Orleans, for the 
sum of $175. The relations between these banks were intimate. The 
New Orleans Bank was a large stockholder of the Jefferson Bank, and 
was its depository. Lynn Dinkins, the president of the New Or- 
leans Bank, was the son of James Dinkins, vice president and cashier 
of the Jefferson Bank. James Dinkins was also secretary and treas- 
urer of the board of commissioners of the drainage district. The 
bonds of the drainage district had been printed and were in the New 
Orleans Bank for safe-keeping. Rives, having purchased the certifi- 
cates of indebtedness, appeared before the drainage commissioners and 
procured the issuance by them to him of drainage bonds in lieu of 
certificates. Due formalities of purchase of bonds, surrender of cer- 
tificates, and exchange of checks were observed, but all that actually 
happened was an exdiange of certificates for bonds. Rives then sold 
to the New Orleans Bank the bonds for the sum which he had paid 
for the certificates. Thereafter the New Orleans Bank sold to one of 
its directors, James D. Lacey, the bonds for $182.24, which was the 
amount the bank had paid, with interest. The same attorney repre- 
sented, in the order named, the Jefferson Bank, Rives, the New Or- 
272 F.— 29 
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leans Bank, and Lacey in the issuance and various transfers of the 
bonds. 

The court below held that the law authorizing the creation of a 
drainage district had not been complied with, and that Lacey and 
both the banks had knowledge or notice of the entire proceedings, and 
of the invalidity of the bonds, and entered a final decree enjoining the 
collection of taxes to meet interest payments on the IxMids, declaring 
that the bonds held by Lacey were null and void, and ordering them 
cancelled. None of the defendants has appealed, except Lacey. 

There was no dispute as to the manner of the organization of the 
district drainage board. The five individuals to whom small and insig- 
nificant tracts of land were conveyed never became the real owners. 
It will hot be necessary to go so far as to find that all of these in- 
dividuals had no interest in the land. Certainly the president of the 
board did not, because he conveyed back to the bankrupt the land which 
it had conveyed to him. And it is beyond question that the deeds to 
the two laborers of the bankrupt company were only recorded for the 
purpose of making^ them appear as owners, in order to create a drainage 
district. There did not exist, therefore, five owners of the lands at- 
tempted to be incorporated into a drainage district, and under the plain 
provisions of the statute there could not be a drainage district, or a 
board of drainage commissioners. Consequently there could not be is- 
sued valid certificates of indebtedness. 

It is the contention of appellant that he had no knowledge or notice 
of any of the transactions by which the certificates were converted 
into bonds, and that he was acting in his individual capacity, and not 
on behalf of either bank, in the purchase of the bonds, which he 
claims to have bought as an investment for himself. 

On the other hand, the trustee contends that there was never any 
real sale of the certificates, but that the transactions by which the cer- 
tificates of indebtedness were transferred from the Jeflferson Bank to 
Rives, and the bonds from Rives to the bank by which he was em- 
ployed, and from that bank to the appellant, were entered into in pur- 
suance of a preconceived plan, and in an effort to put appellant in the 
attitude of being a bona fide purchaser of negotiable bonds without 
notice of any infirmity. 

The conclusions of the District Judge, who heard the testimony, that 
appellant was either familiar with, or deliberately remained in ignor- 
ance of, the facts that no drainage district had been created, and that 
there were no drainage commissioners, are well sustained by the evi- 
dence. 

The decree is affirmed. 
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VAUGHN V. UNITED STATES. • 

(Qrcait Ck>Tirt of Appeals, Ninth arcoit May 2, 1021.) 
No. 3621. 

L Larany «»54^ElBmeiito of corpus delicti olaML 

In a case of larceny, the corpus delicti oonslstB of two dements : Firat, 
that the property was lost hy the owner; and, second, that it was locft 
by a felonious taking. 

2. RailroadB ^8=>5^, New, voL 6A Key-No. Series— OflTense under Federal Ood- 

trol Act proved. 

On a trial on an indictment under Federal Control Act Biarch 21, 1918^ 
I U (Ck>mp. St 1918, Gomp. St Ann. Supp. 1919, S 3115%k), for interfier- 
ing with and impeding the United States in the possession of railroad 
lools and material, evidence to establish the corpus delicti, and to show 
that the tools and material described were owned or used by the govern- 
ment or the railroad, held sufficient to support a conviction. 

3. Crimiiial law <8»3e9 (2) , 370, 371 (1) —Evidence of fliidb« of property stolen 

from others about the same time held admissible. 

On a trial for interfering with and impeding the United States in the 
possession of railroad tools and material found in the basement of de- 
fendant's residence, evidence that other articles, shown with reasonable 
certainty to have been stolen from employ^ of the railroad company 
about the time that the property charged in the indictment was taken, 
were also found, was admissible to prove guilty knowledge or intent, or as 
one of the circumstances of the finding, though it was not shown that 
th^ were stolen at the same time. 

In Error to the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

James F. Vaughn was convicted of interfering with and impeding 
the United States in the possession and use of certain property, and he 
brings error. Affirmed. 

Wm. P. Lord and Frank C. Hanley, both of Portland, Or., for plain- 
tiff in error. 

Lester W. Humphreys, U. S. Atty., and Hall S. Lusk, Asst. U. S. 
Atty., both of Portland, Or., for defendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff in error was convicted 
tinder an indictment which charged him under section 11 of the Act of 
March 21, 1918, known as the Federal Control Act (40 Stat. 457 
[Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115%kl), with wift- 
ftilly interfering with and impeding the United States in the possession 
and use of certain Railroad property, consisting of certain described 
tools and material, the title to which had been vested in, the United 
States by virtue of its assumption of the control of the Oregon- Wash- 
ington Railroad & Navigation Company and Southern Pacific Com- 
pany, which tools and material it was charged the plaintiff in error 
knowingly had and retained in his possession, without any right or title 
thereto, and without the consent of the United States, and that said 

^=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
'Rehearing denied August 1, 1921. 
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property was part of the property used in the operation of said railroad 
system. 

[1,2] The defendant contends that there was insufficient evidence of 
the corpus delicti. There was no motion at the conclusion of the evi- 
dence for a directed verdict of acquittal, and there is no assignment 
which brings under review the insufficiency of the evidence to show 
the corpus delicti. Nevertheless we have examined the evidence, and 
we find that the objection is not well taken. The corpus delicti in a 
case of larceny consists of two elements : First, that the property was 
lost by the owner ; and, second, that it was lost by a felonious taking. 
The evidence showed that the plaintiff in error was a switchman for 
the Southern Pacific Company working in the Brooklyn yards at Port- 
land, Or. It was shown by the evidence of the general foreman of the 
store department at the yards that there had been a standing shortage 
of journal bearings. Another witness testified that the railroad had had 
many complaints on account of articles missing from the Brooklyn 
yards and the caboose stores, etc., and that boxes in which journal 
brasses were kept had been broken into and the journals stolen. There 
was testimony that on February 21, 1919, a special agent of the United 
States Railroad Administration, accompanied by detectives, searched 
the defendant's residence and found in the basement thereof a sack 
of journal bearing brasses broken into small pieces, marked with the 
initials "O. W. R. & N." and "So. Pac. Co."; also four large pieces of 
babbitt metal, paint brushes which had been filed or rasped around the 
initials "S. P. Co.," so that the initials were scarcely legible, and one 
cold chisel with "S. P. Co." stamped on it, one hammer with the initials 
"S. P. Co.," and other articles marked '*S. P." Another witness iden- 
tified certain keys and locks and journal brasses found in the basement 
of the defendant's house as property of the Southern Pacific Company, 
and testified that he found in the pocket of defendant's trousers section 
house keys. There was evidence that the defendant had been seen 
carrying bimdles away from the yards, and had been seen taking away 
plumbing material. This evidence was sufficient to establish the corpus 
delicti. The foregoing considerations also answer the contention that 
there was complete failure of proof that either the railroad or the gov- 
ernment ever owned or used the property described in the indictment 

[3] It is contended that to receive testimony of other independent 
thefts was inadmissible, and was prejudicial error. The evidence as 
to other independent thefts consisted of testimony that, aside from the 
property of the railroad company, there was found in the basement of 
the defendant's house other articles, some of which were shown with 
reasonable certainty to have been stolen from other employees of the 
company. One of these articles was a pair of rubber boots taken on 
February 13, 1919. Another was a heavy woolen shirt taken at about 
the same time. The defendant cites authorities such as Boyd v. United 
States, 142 U. S. 450, 12 Sup. Ct. 292. 35 L. Ed. 1077, and Williams v. 
United States, 168 U. S. 396, 18 Sup. Ct. 92, 42 L. Ed. 509, to the prop- 
osition that, on the trial of a person charged with an offense, evidence 
to prove that he had committed another distinct offense is incompetent 
and generally prejudicial. The offense with which the defendant was 
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charged was in its essence larceny. The statute prescribes as one of 
Its elements that the accused "shall knowingly interfere with or impede 
the possession/' etc. It is well established that in larceny cases posses- 
sion may be shown of stolen goods other than those which the defendant 
is accused of stealing, even though the other goods belong to another 
owner. It is admitted as relevant to prove guilty knowledge and in- 
tent, or, as held in some cases, it is admissible as one of the circum- 
stances of finding the property. State v. Schaffer, 70 Iowa, 371, 30 N. 
W. 639. 

Some of the cases hold that such evidence is not admissible without 
proof that the other goods were stolen at the same time that the goods 
charged in the indictment were stolen. But that rule seems to us high- 
ly technical and without sound reason for its support. Other cases 
hold that It is sufficient if the other goods were taken at or near the 
time of the commission of the larceny charged. The larcenies of the * 
goods of the railroad company and of the goods of fellow workmen 
formed parts of a series of transactions. It is impossible to know the 
precise date when the property of the railroad company was taken. The 
evidence indicates, however, that it was taken at some time near the 
time when the goods of the defendant's fellow workmen were taken. 
All were found in the defendant's possession at the sajne time, and we 
do not think the defendant's rights were prejudiced by the admission 
of the testimony to which the objection was made. Johnson v. State, 
148 Ind. 522, 47 N. E. 926: Martin v. State, 10 Ga. App. 795, 74 S. 
E. 304; Watters v. State (Tex. Civ. App.) 94 S. W. 1038; Clampitt 
V. United States, 6 Ind. T. 92, 89 S. W. 666, 10 Ann. Cas. 1087; Com- 
monwealth V. Riggs, 14 Gray (Mass.) 376, 77 Am. Dec. 333. 

The judgment is affirmed. 



TEXAS RANGBR PRODUdNO & RinFlNING CO. v. ROBINSON. 

(Circuit Court of Appeals, Fifth Circuit. April 7, 1921.) 

No. 3674. 

Afipeal and error ^=»717— Opinioti of lower court not a substltate for bill of 
exceptions. 

The opinion of the lower court, which is required to be printed in the 
record merely for the information of the appellate court, is not a sub- 
stitute for the bill of exceptions, and cannot be treated as findings of fact 
by the trial court, so that assignments of error dependent entirely on 
the findings of fact made by the trial court cannot be reviewed, where the 
bill of exceptions contains neither any evidence nor any of the findings 
of fact on which the judgment was based, though the opinion indicates 
the view of the facts taken by the court. 

In Error to the EHstrict Court of the United States for the Western 
District of Louisiana ; G. Whitfield Jack, Judge. 

Action by the Texas Ranger Producing & Refining Company 
against E. T. Robinson to recover possession of a tract of land. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 

^=»For other eases see same topic A KEY-NUMBER In all Key-Numbered Digests A Indexes 
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Cecil H. Smith, of Sherman, Tex., and Andrew D. Keeney and 
Edward Barnett, both of Shreveport, La., for plaintiff in error. 

J. D. Wilkinson, of Shreveport, La. (Wilkinson, Lewis & Wilkin- 
son, of Shreveport, La., on the brief), for defendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. The case is stated in the opinion of the 
trial court, which is as follows : 

"Plaintiff, alleging himself to be the owner of a certain oil lease on lands 
owned by the defendant, brings this snlt at law to recoyer possession of a 
portion of the land alleged to be included in the lease which is now occupied 
by the defendant, and on which he had drilled an oil welL The lease was 
originally made by Robinson to one Dom, and thereafter passed by mesne 
conveyances to the plaintiff. 

"Section 32, in which the land is situated, is a fractional section, surveyed 
into lots numbered from one to thirteen. Most of these lots are the customary 
quarter quarter sections of 40 acres, though one of the lots, No. 3, contains 
59.67 acres, and another, No. 6, contains 42.88 acres or, to be accurate, snch 
were their areas at the time of the government surrey in 1883. Red river, 
running through the N. % of the section, as shown by the original plat, cuts 
off almost all of what would have been the B. % of the N. B. %. The frac- 
tional N. W. V* of the N. B. ^ appears as lot 1, containing 27.33 acres, and the 
S. W. 34 of the N. B. % is platted as lot 5, containing 40.18 acres. Lot 0, 
containing 42.88 acres, includes the N. B. %.of the S. B. % and a narrow 
strip of land containing 2.88 acres running up into the N. B. % betweai lot 
5 and the river. Since the original survey, all of lot 1 and a portion of lot 5 
has caved into the river, and opposite the narrow strip of lot 6 in the N. B. ^ 
batture has formed containing 34.64 acres. 

'*The land in the lease from Robinson to Dorn is described as the N. B. 
fractional quarter of section 32, township 13, range 10, containing 31.2 acres, 
more or less, and the issue is whether such N. B. fractional quarter includes 
the neck of lot 6, containing at the time of the survey 2.88 acres, and the 
batture thereafter formed opposite thereto, making a total of 40.33 acres. 

"On the government plat the east and west center section line extends up to, 
but not through, lot 6. If it were now extended through lot 6, the land in con- 
troversy would be in the N. B. ^, the description given in the lease. The sec- 
tion having been surveyed and platted as above stated, the plat does not show 
a fractional N. B. ^ with complete boundary line, but it does show the lines 
of the thirteen lots into which it is divided. The land embraced in the lease 
should therefore have been described by lot numbers. Differing from the case 
of Brown v. Clements, 3 How. 650, 11 L. Ed. 767, the subdivisions of the frac- 
tional N. B. V4 into irregular lots was not unauthorized by law. It could 
no^ be divided into squares of 40 acres. 

"Plaintiff's original authors in title were Meadows and Sickles. To Mead- 
ows there was patented 'lots 1 and 5 or fractional N. B. ^, S. of R.' (south of 
river), and to Sickles the patent read to lot 6. It thus appears that the land 
o^oe considered lots 1 and 5 as comprising the fractional N. B. ^, and by 
the fractional N. B. % meant lots 1 and 5. This use and meaning of the 
term 'fractional N. B. V4* by the government, in the patent, was the same use 
SLhd meaning of that term intended by the defendant in executing the lease. 
He had had the land surveyed and a plat thereof made. All of lot 1 having 
dived into the river, this plat showed only a portion of lot 5, containing 31.2 
acres (see Exhibit D-9), and this is the acreage included in the lease. In the 
stirvey made by Dutton, subsequent to the filing of this suit, the acreage of 
lot 5 is given as 28.83, the reduction due to the caving banks of the river. 

"The subsequent transfer of the lease to the plaintiff was by the same 
description enumerating the same acreage, and there is nothing in the evi- 
dence to show that the plaintiff considered he was getting in the lease the 
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part of section 6 with the battare embracing 34.64 acres now claimed. The 
sale was not one per aversionem. Phelps v. Wilson, 16 La. 187 ; Brazeale A 
Siivell V. Bordelon, 16 La. 835. The land taken possession of by the lessee 
does not appear to have included the land in controversy on which latter 
land, north point of lot 6, the defendant bored a well without objection from 
plaintiff, until the boring had continued some time. The evidence is that 
the usual custom in leasing land is to lease at a certain price per acre, 
figaring out the total by the number of acres. The acreage was fixed in the 
lease 31.2, more or less. Plaintiff now claims more than double that acreage. 

"Plaintiff cites the case of Citizens' Bank of Louisiana v. Lenoir et al., 118 
La. 720, 43 South. 385. In that case the plaintiff sold to Lenoir the W. ^ of 
the B. % of a section of land said in the deed to contain 50 acres, more or 
less; whereas, in fact, it did contain 178.31 acres. Alleging that defendant 
knew the true area of the land, and acted in bad faith, as did his subsequent 
vendees, made parties to the suit, plaintiff prayed to have the sale set side. 
No ambiguity was claimed in that case, as in the case at bar, in the descrip- 
tion of the land sold, but the error was alleged to have been in the statement 
of the acreage, and the court held that under the clear provisions of the Code, 
such error as to quantity does not give rise to an action for the rescission of 
the sale, but only to an action for a supplement of the price, citing articles of 
the Civil Code 2492, 2493, 2494, and 2496. The court further remarks that 
the sale was made 'without warranty as to area, extent or boundaries, and 
without recourse upon the said bank for any deficiency therein.' With such 
a warranty, the court said it would seem that the sale would be in the nature 
of a sale per aversionem (not a sale per aversionem, but of the same effect). 

"In the case of McCan v. Le Blanc, 128 La. 88, 64 South. 481, the vendor 
had sold lots 1, 2, 8, and 4 of a fractional section, yet the court held that 
it was the intention only to sell a part of these lots. The four lots mentioned 
In the deed,' states the court, 'comprise 159.34 acres. An error of 67.66 
acres in the estimate of such a small tract of land was hardly possible.' The 
court held : 'Where, in an act of sale, there is ambiguity in the description 
of a tract of land, that construction will be preferred which accords with 
the acreage recited in the deed, and the possession thereunder of the first 
purchaser and his assigns.' 

"This doctrine is in accord with that of the general law as thus laid down 
in 13 Cyc. 635: 'Where a deed contains a particular description of the prop- 
erty conveyed it will not be controlled by a recital therein of the quantity 
unless it clearly appears that it was the intention to convey only a definite 
quantity. But such a recital may be resorted to for the purpose of making 
that certain whidi is uncertain, as where the boundaries of land conveyed are 
doubtful.* 

"The case is not one in which the plaintiff has been misled in his purchase 
from the vendee. None of its ofllcers has seen fit to testify in the case. The 
lease called for the same acreage that the lease of his vendee called for, which 
was all that Robinson meant to Include. Reference to the public records 
would have shown that, by the N. E. fractional quarter was meant lots 1 and 2 
(5), and what was left of these lots was the exact acreage which plaintiff 
leased and rec^ved 

••a Judgment will be entered, rejecting plaintifTs demands, at his costs." 

A jury was waived, but whether orally or in writing does not appear. 
The sufficiency of the answer is not drawn in question, but the assign- 
ments of error are dependent entirely upon the findings of fact made 
by the trial court. The bill of exceptions contains neither any evidence 
nor any of the findings of fact upon which the judgment was based. 
In this condition of the record, there is no question presented by the 
assignments of error for our consideration. We may not properly 
treat the opinion of the court as findings of fact. It is not incorporat- 
ed in the bill pf exceptions, and has no place there. It is required to 
be printed in the record merely for our information as to the views of 
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the trial court. It is not a substitute for, and cannot take the pkce of, 
a bill of exceptions. Ogden City v. Weaver, 108 Fed. 564, 47 C. C. 
A. 485 ; Keeley v. Ophir Hill Consolidated Mining Co., 169 Fed. 598, 
95 C. C. A. 96; Nowata County Gas Co. v. Henry Oil Co. (C. C. A.) 
269 Fed. 742. 

The judgment is affirmed. 



E. L DU PONT DE NEMOURS & €0. ▼. TEMPLE. 

(Circuit Court of Appeals, Fourth Circoit February 1, 1821.) 
No. 1858. 

1. Courto <=»329— Allegailon of value Involved held sufficient to give federal 

court Jurisdietioii. 

An aUegation in a bill for a mandatory injunction that "the matter in 
controversy exceeds, exclusive of interest and costs, the sum or value of 
three thousand dollars," held sufficient to give a federal court jurisdiction. 

2. Injunction ^=»195 — ^Retention of cause to award damages In Ueu of in- 

junction not error. 

Where a trial court held that a suit was properly brought in equity 
for an injunction, but refused injunctive relief on the ground that it 
would be detrimental to the public interest because of war conditions then 
existing, it was not error to retain the cause in equity for an aw^rd of 
damages in li^u of the injunction. 

3. Interest ^=»19(1) — ^Not reooveraUe prior to judgment for unliquidated 

damages. 

Where an equity suit had become in effect one for the recovery of 
unliquidated damages interest is not allowable on the amount recovered 
prior to decree. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Suit in Equity by Edward G. Temple against E. I. Du Pont de Ne- 
mours & Co. Decree for complainant, and defendant appeals. Af- 
firmed. 

J. Gordon Bohannan, of Petersburg, Va. (Charles E. Plummer, of 
Petersburg, Va., on the brief), for appellant. 

Charles T. Lassiter, of Petersburg, Va., and James Mann, of Nor- 
folk, Va. (Lassiter & Drewry, of Petersburg, Va., and Mann & Tyler, 
of Norfolk, Va., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and WEBB, District 
Judge. 

KNAPP, Circuit Judge. The above-named appellee, herein referred 
to as plaintiff, owns a tract of some 480 acres of land in Prince George 
county, Va., on the southerly side of and extending for about a mile 
along Bailey's creek, a navigable stream which empties into the James 
river a short distance below. In 1915 the defendant company estab- 
lished on the opposite side of the creek a gun cotton plant, the size of 
which is indicated by the fact that it employed at times as many as 

^=:9For other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests ft Indexes 
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25,000 men and used daily some 90,000,000 gallons of water. The 
waste products of this operation, consistii^g in part of refuse cotton 
and other substances impregnated with poisonous chemicals, were 
carried into the creek, with the result, as plaintiff claims, that its navi- 
gability became materially impaired and its waters greatly polluted. In 
consequence he brought this suit, in June, 1916, to restrain defendant 
from discharging its waste material into the creek, to require it to clean 
out the creek and restore the same to its natural state, and for other 
relief. Damages were not asked. 

[ 1 ] Defendant moved to dismiss the bill on various grounds, only one 
of which needs be noticed, namely, that it does not appear from the 
face of the bill "that the matter in controversy exceeds, exclusive of 
interest and costs, the sum or value of three thousand dollars,*' and 
therefore the court was without jurisdiction. In this regard the alle- 
gation of the bill is in the words just quoted, and this allegation must be 
held sufficient, especially in view of the mandatory injunction prayed 
for, on the authority of Glenwood Light & Water Co. v. Mutual Light, 
Heat & Power Co., 239 U. S. 121, 125, 36 Sup. Ct. 30, 60 L. Ed. 174, 
and cases therein cited. The motipn to dismiss was properly denied. 

[2] Following the denial defendant answered, and later there was a 
hearing in the court below at which a number of witnesses were exam- 
ined. In the meantime had come the declaration of a state of war with 
Germany, for the prosecution of which defendant's product was deem- 
ed essential. Accordingly, by decree of July 17, 1917, the court held 
that the suit is. one of which a court of equity has jurisdiction and was 
therefore properly instituted, but refused an injunction "in view of the 
probable consequence of the granting of the injunction prayed for in 
the bill, and considering the public interest involved," denied a motion 
to transfer the cause to the law side of the court, and instead referred 
it to a special commissioner, "to take an account of the damages sus- 
tained by the plaintiff," by reason of the matters alleged in the bill. 
And defendant insists that it was error to refuse the requested trans- 
fer, when injunctive relief was denied, because of equity rule 22 (198 
Fed. XXIV, lis C. C. A. xxiv). which reads as follows: 

'*lt at any time It appears that a suit commenced in equity should have 
been brought as an action on •the law side of the court, it shall be forthwith 
transferred to the law side and there proceeded with, with such alterations 
in the pleadings as shall be essential." 

But this is not a suit which should have been brought on the law side 
of the court. The bill on its face so shows, and the trial court so held. 
Plaintiff sues in equity, not for damages, but to have undone the wrong 
he has suffered. He is not asking compensation for the injuries re- 
ceived, but the restoration of property rights of which he has been de- 
prived by defendant's unlawful acts. Even here he avows his willing- 
ness and desire to forego all claim to money damages, if only the creek 
be made as navigable, and its waters as wholesome, as before defend- 
ant built its plant. And the court says in effect that he is entitled to 
the relief sought, and that such relief would be granted, were it not 
for the grave consequences that would result to defendant and the pub- 
lic. In these circumstances we think the court was clearly right in re- 
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taining the cause on the equity side, and in proceeding to ascertam and 
award damages in lieu of the refused injunction. 22 Cyc. 968; Gonn- 
ley V. Clark, 134 U. S. 338, 10 Sup. Ct. 554, 33 L. Ed. 909; United 
States V. Union P. R. Co., 160 U. S. 1, 16 Sup. Ct. 190, 40 L. Ed. 
319. 

In a careful and well-reasoned report, which reviews the voluminous 
testimony at some length, discusses the various questions raised and 
cites many atithorities, the special commissioner finds that plaintiff is 
entitled to damages in the sum of $8,500. Of the motion to reject this 
report and the numerous exceptions thereto, extending through 20 
pages of the printed record, it is enough to say that laborious exam- 
motion discloses no substantial ground for a conclusion more favora- 
ble to defendant. To discuss these objections in detail would expand 
this opinion to undue length and serve no useful purpose. We are con- 
tent to hold that the court below did not err in overruling the motion 
and confirming the report. 

[3] The final decree, entered January 14, 1920, awards to plaintiff 
the $8,500 damages found by the special commissioner, with interest 
thereon from the 17th of July, 1917, the date of the order of refer- 
ence. We are of opinion that this allowance of interest was unwar- 
ranted. When plaintiff was refused an injunction, but granted the al- 
ternative relief of damages to be ascertained, his suit became in effect, 
as respects the question of interest, an action in tort for the recovery 
of unliquidated damages, and the rule has long obtained that in such 
an action interest is not recoverable. 22 Cyc. 1512. The presumption 
is that the sum awarded includes all damages up to the date of the 
findings, and nothing appears in the special commissioner's report, or 
otherwise of record, to overcome that presumption. The Virginia 
statute cited by plaintiff does not apply to the case here presented, and 
no authority is found which sustains his contention. 

The decree will be modified, by striking out the allowance of inter- 
est prior to January 14, 1920, the date of its entry, and, as so modified, 
will be affirmed. 



UNITED STATES MORTGAGE & TRUST CO. et al. t. MISSOURI. K. A 
T. RY. CO. OF TEXAS et al. 

(arcuit Conrt of Appeals, Fifth Circuit March 2, 1921.) 
No. 356& 

1. Equity ^=>90—OtAy absence of indispensable parties defeats JnrisAedoii 

in equity. 

It is only the absence of indispensable parties which defeats the Ju- 
risdiction of a United States court in equity. 

2. Courts <^=»303(1) — Cannot be made defendant in United States court by 

private litigant. 

A state cannot be made a party defendant to a suit in a United States 
court by a private litigant, and if the state is an indispensable party the 
suit will fail. 

<S=»For other cues see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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3. RallraidB <i=»133 (5)— State not indtepensable party to suit to caned leases. 

The state was not an indispensable party to a suit to cancel railroad 
leases, as in violation of the covenants of a mortgage executed by a 
company owning the stock of the lessor companies, though such covenant 
is claimed to be illegal under the statutes of the state, so thftt, if the 
leases are abrogated, the lessors or lessees will become liable to a for- 
feiture; this being a matter to be set up as a justification for the leases. 

4. Reoeiven €s»178— Not indispensable party to suit to caned leases by couk- 

pany whose bonds are owned by his company. 

In a suit to cancel railroad leases, a receiver appointed in another dis- 
trict for another railroad company owning bonds of the lessor companies 
is not an Indispensable party, though the leases provide that the lessee 
shall pay interest on the bonds directly to the bondholders, where the 
company of which he is receiver and a third party to which the bonds are 
pledged are parties, as the litigation will not alter any right, title, or 
interest of the receiver in the bonds. 

5. Becelven ^=»2ia— Cannot sue outside Jurisdiction of appdntine court. 

A receiver has no standing as a litigant outside the jurisdiction of the 
court of his appointment. 

On motion for rehearing. Motion denied. 

For former opinion, see 269 Fed. 497. Certiorari denied 255 U. S. 
, 41 Sup. Ct. 538, 65 L. Ed. — . 

Before WALKER, BRYAN, and KING, Circuit Judges. 

PER CURIAM. After carefully considering the argument submit- 
ted in support of the petition for a rehearing presented in this case, 
such petition is denied. 

The statements of the controversy in the opinion are stated to be 
only of the allegations of the bill and express no opinion on the facts. 
It is not claimed that the recitals of fact in the petition for rehearing 
are material on the sole point in question ; i. e., whether the receiver 
appointed by the United States District Courts in Oklahoma and Mis- 
souri is an indispensable party. 

[1,2] While it is admitted that no question was made in the lower 
court as to the necessity for making the state of Texas a party to the 
bill in this case, the court is requested to now decide that question. 
It is only the absence of indispensable parties which defeats the juris- 
diction of a United States court in equity. A state cannot be made a 
party defendant to a suit in a court of the United States by a private 
litigant. Therefore, if the state of Texas is an indispensable party, this 
suit would fail. 

[3] Texas is not a party to the contracts of lease sought to be set 
aside. The contention is, not that these lease contracts cannot be set 
aside because to do so violates any right of the state conferred by the 
leases, but that, if the same are abrogated, in a suit between the parties 
thereto, these parties become liable to a suit by the state under her 
laws governing the relations between railroad corporations and the 
state. 

The state is not an indispensable party to the litigation stated in the 
bill of complaint. If the state statutes made illegal the contract which 
plaintiff insists has been improperly abrogated, and make the leases 
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attacked proper, and if their abrogation would expose the lessor or 
lessees to a forfeiture, this might be matter for the parties to those con- 
tracts and leases to set up against the plaintiff as a justification of their 
conductf If the state wishes to be heard, doubtless, on its own peti- 
tion the* court would consider whether properly it might be permitted 
to intervene. In such case it would sue — ^not be sued. 

The discussion in the opinion as to whether Schaflf, as receiver of 
the Oklahoma Company, was an indispensable party, was on the point 
made that the Oklahoma Company was the owner of the stock of the 
Wichita Falls Companies (subject to the pledges thereof), and that, 
because the payments of dividends to it might be affected by the ab- 
rogation of the leases, SchafF, as receiver of the Oklahoma Company, 
was an indispensable party. It was pointed out that, in a contest to set 
aside a lease between two corporations, the lessor and lessee compa- 
nies represented their stockholders. 

[4] That the Oklahoma Company is the owner of the bonds of the 
Wichita Falls Companies (subject to pledges), and that because a part 
of the contract between the lessor and lessee is that the lessee shall pay 
the interest on said bonds, the payment to be made directly to the bond- 
holders, who are made appointees to receive the same, does not make 
the receiver of the Oklahoma Company, appointed in Oklahoma, an in- 
dispensable party to this litigation to set aside said leases. The con- 
tract is simply a provision for the pa)rment of interest on bonds of the 
Wichita Falls Companies, already issued, out of the rental of the prop- 
erty. It is no part of the contract with the bondholder, on which he 
took his bonds. Clearly the leases could be abrogated by the lessor and 
lessee without impairing any right of the bondholders. If the interest 
was not paid, they could resort at once to their mortgage security. 

[5] But, assuming that it gives to the bondholder a right to sue the 
Texas Company for the interest, if it were necessary for the bond- 
holder to institute a suit in Texas for such interest, and if the Okla- 
homa Company, and not its pledgees, the Chicago trustees, was the 
proper party to bring such a suit, clearly the suit could not be brought 
in Texas by SchafF as receiver appointed by the United States District 
Court of Oklahoma. Even an order of that court authorizing him to 
bring such suit would not give him a standing as a litigant in the 
courts in Texas. As a litigant he has no standing outside of the juris- 
diction of the court of his appointment. Harris v. Great Western 
Mining Co., 198 U. S. 561, 25 Sup. Ct. 770, 49 L. Ed. 1163. The lit- 
igation would have to be Iwought in the name of the Oklahoma Com- 
pany. 

In this case the complainants are seeking to make the Oklahoma 
Company, the pledgor-owner, and the Chicago trustees, the pledgee- 
owner, parties. This would give these bondholders full representation 
by the parties entitled to enforce the right to sue for interest which is 
given to the bondholders by the leases. This litigation does not pro- 
pose to alter any right, title, or interest of the receiver in these stocks 
or bonds. The title thereto, and the right of every one to any interest 
in either the stock or bonds, will be the same after this litigation is 
ended, regardless of its result. 



Digitized by 



Google 



GEORGE LBART CONST. CO. V. MATSON 461 

(272 F.) 

The reason why a court in possession of certain property will draw 
to itself all litigation affecting its final disposition is that as a result the 
court's possession, or the enforcement of its decrees concerning the 
same, may not be affected. But here the court has no possession of 
any property to be affected by the decree sought in this case. The 
property to be disposed of thereby is the railroads of the Wichita 
Falls Companies, now in the hands of the United States District Court 
in Texas, where this suit is pending. 

The decree will not deal with the disposition of these stocks or 
bonds, or of any claim to any interest therein. It may incidentally 
affect their value, but it will not affect their title or possession. The 
United States District Court in Oklahoma can fully decide as to both 
their title and disposition and fully control the same. We therefore 
think that to this litigation the receiver of the United States District 
Courts for Oklahoma and Missouri is not an indispensable party. 

Petition denied. 



GEOEOE LEARY CONST. CO. v. BIATSON. 

(Orcnit Court of Appeals, Fourth Circuit February 1, 1921.) 

No. 1850. 

1. Seamen ^=»29(3)— -Under federal statatos foreman of i^e driver scow 

not a fellow serrant of seaman. 

Under Rev. St. § 4612, as amended by Act Dec. 21, 1$98» c. 28, 9 23 
(Comp. St. 5 8392), a pile driver scow Is a vessel, and the foreman in 
charge of Its operation and other employes under his authority are 
seamen, and under Seamen's Act, S 20 (Comp. St. 8 8337a), in an action 
by a subordinate employ^ for a personal injury the foreman is not a 
fellow servant of such employ^, but is the representative of tne owner of 
the vessel. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Seamen; Vessel.] 

2. Seamen ^=»29 (3>-^wner of scow responsMe for selection by foreman of 

unfit apfdiance. 

Under Seamen's Act, 9 20 (Comp. St. 9 8337a), the selection by the 
foreman in charge of a pile driver* scow of timbers to be used for a 
purpose requiring strength, held the act of the employer, and the em- 
ployer held liable for injury to an employ^ under authority of the 
foreman, resulting from the selection of an unfit timber from others 
which were fit. 

Appeal from the District Coiirt of the United States for the East- 
em EKstrict of Virginia, at Norfolk. 

Suit in admiralty by Charles Matson against the George Leary Con- 
struction Company. Decree for libelant, and respondent appeals. Af- 
firmed. 

John W. Oast, Jr., of Norfolk, Va. (Oast, Kelsey & Jett, of Norfolk, 
Va., on the brief), for appellant. 

Daniel Coleman, of Norfolk, Va. (Berry D. Willis and Nathaniel T. 
Green, both of Norfolk, Va., on the brief), for appellee. 
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Before KNAPP and WOODS, Circuit Judges, and WEBB, District 
Judge. 

WOODS, Circuit Judge. In this action for damages for personal in- 
juries the District Court entered a decree in admiralty in favor of the 
plaintiff for $3,500. 

The respondent, George Leary Construction Company, operated a 
pile driver on a scow afloat in Elizabeth river in the construction of a 
dock. Charles .Matson was one of its men working on the scow, under 
the direction of Martin as foreman. The scow was equipped with a 
mast, boom, and engine. At the time of the injury the work in hand 
was the removal of the pile driver leads to a permanent position at the 
forward end of the scow. To do this work it was necessary to raise the 
leads to an upright position, where the hammer would fall on the piles 
to be driven. The method used was to attach a snatch block on the 
front of the sill of the scow, run a one-inch line from the nigger head 
of the engine through the snatch block, and tie the line to two pieces of 
timber placed behind the ladder braces of the leads. These two pieces, 
taken from a number lying on the scow, were 2 in. x 10 in. and 4 in. 
X 6 in., and so placed together they were called a toggle. The pull 
on the toggle broke it, and one of the pieces struck and injured Matson. 
By sufficient care in selection pieces could have been found adequate 
to stand the strain. 

So far there was no issue of fact in the testimony. On behalf of 
the libelant the testimony was to the effect that Matson was a winch- 
man in charge of the engine, and had nothing to do with the selection 
of the timbers ; that one of the planks used was obviously weak from 
the presence of two holes in it ; that Martin, the foreman, persisted in 
directing the use of this piece of timber against the warning of Silver- 
son, one of the men, that it was not strong enough. On behalf of the. 
respondent there was testimony to the effect that Matson himself and 
another worker selected the timbers, without suggestion or approval 
from Martin. 

Since the evidence shows clearly that there were at hand other timbers 
sufficient for the service, it follows that, if Matson or a fellow servant 
selected unsafe pieces in the exercise of their own judgment, no negli- 
gence could be imputed to the respondent. The decree was therefore 
necessarily based on the conclusion of the District Judge that the testi- 
mony on behalf of the libelant was true ; that the timbers used were not 
selected by Matson, that they were obviously unsafe, and that they were 
used by the direction and with the approval of Martin, th^ foreman. 
On this issue of fact, made by the testimony taken in open court, the 
finding of the District Judge is conclusive. 

[1] Under federal statutes, Martin was not a fellow servant of 
Matson, but a r^presientative of the master. Revised Statutes, § 3 
(Comp. St § 3), gives this general definition: 

"The word 'vessel' includes every • ♦ • water craft or other artificii^ 
contrivance used, or capabi^eof being used, as a means of transportation on 
water." 
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Under title 53, § 4612, Revised Statutes, as amended by Act of Dec. 
21, 1898, c. 28, § 23 (Compiled Stats. § 8392), the statutory definitions 
of "vessels" and "seamen" are as follows : 

''In the construction of this title, every person having the command of 
any vessel belonging to any citizen of the United States shaU be deemed 
to be the 'master* thereof; and every person (apprentices excepted) who 
shall be employed or engaged to serve in any capacity on board the same 
shaU be deemed and taken to be a 'seaman'; and the term 'vessel' ishall be 
understood to comprehend every description of vessel navigating on any sea 
or channel, lake or river, to which the provisions of this title may be ap- 
plicable, and the term 'owner* shall be taken and understood to comprehend 
all the several persons, if more than one, to whom the vessel shall belong." 

Under these definitions, "scows" and "pile drivers" are "vessels," 
and Matson was a "seaman." The Scow (D. C.) 138 Fed. 942; The 
Raithmoor (D. C.) 186 Fed. 849; The Robert W. Parsons, 191 U. S. 
17, 24 Sup. Ct 8, 48 L. Ed. 73; Bowers Hydraulic D. Co. v. Federal 
Con. Co. (D. C.) 148 Fed. 290; Ellis v. U. S., 206 U. S. 246-259, 27 
Sup. Ct. 600, 51 L. Ed. 1047, 11 Ann. Cas. 589. 

By Act March 15, 1915, c. 153, § 20 (Comp. Stats. § 8337a), it is 
provided: 

"In any suit to recover damages for injuries sustained on board vessel or 
in its service seamen having command shall not be held to be fellow servants 
with those under their authority." ^ 

Martin was a seaman having direct command of the work in hand 
and of the men performing it. Matson was a seaman imder his author- 
ity. Martin was therefore not a fellow servant of Matson, but a rep- 
resentative of the owner of the vessel. 

[2] For an injury due to accident, or to the mere negligence of the 
master of the vessel in giving orders, even if he be regarded as the^ rep- 
resentative of the owner, a seaman has been held not to be entitled to 
recover indemnity, but only for maintenance and cure. The Osceola, 
189 U. S. 15&-175, 23 Sup. Ct. 483, 47 L. Ed. 760. And it may be this 
rule is unaflFected by section 20 of the Seamen's Act above quoted, aa 
was held in Chelentis v. Luckenbach S. C. Co., 243 Fed. 536, 156 C 
C. A. 234, L. R. A. 1913F, 991, and John A. Roebling's Sons Co. vi 
Erickson (C. C A.) 261 Fed. 986, and intimated in Chelentis v. Lucken- 
bach, 247 U. S. 372, 38 Sup. Ct. 501, 62 L. Ed. 1171. But since under 
the statute the master of the vessel, or seaman in command, is not a fel- 
low servant of those under his authority, his selection and supply of 
the appliance and appurtenances used for the service on the ship under 
his direction is the selection and supply of the owner, and for injury 
to a seaman due to negligence in such selection and supply the owner is 
liable for full indemnity for the injury. The Baron Napier (4th Cir- 
cuit) 249 Fed. 126, 161 C. C. A. 178; The Colusa, 248 Fed. 21, 160 C. 
C. A. 161. 

Affirmed. 
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INGLE y. LANDIS TOOL CO. et aL 

(Circuit Court of Appeals, Third Circuit. March 8^ 1921. Rehearing De- 
nied May 20, 1921.) 

No. 2559. 

Master and servant ^s>62— Patents €=>21<^— Employer not vested with entire 
property right of employee's invention or with anytliiiig more than shop 
right 

The fact that a patentee, at the time he made the inventlOD, was em- 
ployed by a manufacturing company as a draftsman, but under no con- 
tract to use his inventive faculties for the benefit of the employer, held 
not to vest the employer with the entire property right of the invention 
and the patent monopoly thereof, or with anything more than a shop 
right to use the invention. 

AppeaJ from the District Court of the United States for the Middle 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Suit in equity by Arthur H. Ingle against the Landis Tool Company 
and others. Decree for defendants, and complainant appeals. Re- 
versed. 

For opinion below, see 262 Fed. 150. 

Frederick P. Fish, of Boston, Mass., Charles H. Howson, of New 
York City, and Cly^e L. Rogers, of Boston, Mass., for appellant. 
Ernest W. Bradford, of Washington, D. C., for appellees. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. This case concerns the relative 
rights in a patent of an employer and an employee, where the latter 
makes an invention during his term of employment This vexed ques- 
tion was the subject of litigation in this circuit, and its principles were 
discussed and determined by this court in Pressed Steel Car Co. v. 
Hansen, 137 Fed. 403, 71 C. C. A. 207, 2 L. R. A. (N. S.) 1172, where, 
in affirming the decision of the lower court, reported at 128 Fed. 444, 
this court held that, in the absence of an express contract or agreement 
to invent, the relation of employer and employee did not vest the em- 
ployer with the entire property right of an invention of the employee, 
and to the patent monopoly thereof, or to anything more than a shop 
right to use such invention. This decision was predicated on the" earli- 
er holdings of the Supreme Court of the United States, reported in 
Dalzell v. Dueber Mfg. Co., 149 U. S. 315, 13 Sup. Ct. 886, 37 L. Ed. 
749, where, in a much stronger case then the present case, that court 
said: 

''But a manufacturing corxK>ration, ^hich has employed a skilled workman, 
for a stated compensation, to take charge of its works, and to devote his time 
and services to devising and making improvements In articles there manu- 
factured, is not entitled to a conveyance of patents obtained for inventions 
made by him while so employed, in the absence of express agreement to that 
effect. Hapgood v. Hewitt, 119 U. S. 226." 

The facts of the present case bring it within these rulings. Carey, 
the inventor, was a draughtsman employed by the Ingle Machine Com- 
pany at a salary of $35 a week. His work consisted in making draw- 

.. m 
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ings for machines built by that company. He was not employed to de- 
sign any particular machine, or to use his inventive faculties in any 
way. He was under no contract to assign to his employer any inven- 
tions he might make. During his term of 'employment he did, in fact, 
make the invention subsequently embodied in the patent in suit. In 
the interim, before he applied for a patent, the Ingle Machine Com- 
pany, his employer, used his invention in building some machines. It 
went into bankruptcy, and its assets were sold by the trustee to the 
Landis Tool Company, one of the defendants. By such sale, all draw- 
ings made by Carey passed, which included drawings showing his in- 
vention ; but in the sale there was no specific reference to any alleged 
or implied title of the Ingle Machine Company to Carey's invention. 
Subsequent to such sale, Carey assigned his right to the patented in- 
vention to Arthur H. Ingle, who thereafter prosecuted the patent in 
suit. It was on October 23, 1917, issued as patent No. 1,244,449 to 
William R. Carey, assignor to Arthur H. Ingle, for a boring and gen- 
eral use machine. The Landis Tool Company having entered into a 
manufacturing agreement with the Gurney Electric Elevator Company, 
whereby the latter company contracted to build machines embodying 
the alleged invention for the Landis Tool Company, suit was brought 
by Ingle upon the Carey patent, charging said companies with infringe- 
ment. To this bill the defendants answered, and claimed absolute title 
to the patent, and prayed the Landis Tool Company be adjudged to 
be the owner of the patent and that* Ingle be ordered to assign it to 
that company. After hearing, the court below dismissed Ingle's bill, 
and ordered and decreed that he execute an assignment of the patent 
to the Landis Tool Company. Thereupon Ingle took this appeal. 

Without entering into detail, we may say that as between Carey and 
the Ingle Machine Company, the invention never became the property 
of the Machine Company, and, having no title thereto when it went 
into bankruptcy, it follows that no title to the invention passed by the 
sale. There was no contract on Carey's part to invent, and conse- 
quently the case, as we have said, falls within the principle of Pressed 
Steel Car Company v. Hansen, supra. That case has been followed in 
the great field of industrial and inventive activity in this circuit, it 
has made a workable and equitable patent relation between employer 
and employee, and we see no reason to depart from the principle 
therein laid down. 

Adhering, as this court does, to the principles stated by this 
court in that case, we are of opinion the court below erred in dis- 
missing the plaintiff's bill and in ordering the patent owner to make 
an assignment of this patent. As there is no question of infringement, 
and the Landis Tool Company made, and now makes, no claim by 
reason of any shop right in the Ingle Machine Company, or that such 
shop right passed from that company, under the sale in bankruptcy, 
it follows that a decfee of infringement should have been entered, with 
an accounting. 

The decree of the court below is therefore set aside and the case 
remanded, with directions to the court to reinstate the plaintiff's bill, 
to enter a decree of infringement, and proceed with the accounting. 
272 F.— 30 
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JOHN B. ELLISON ft SONS y. WEINTBOB. 

(Circuit Court of Appeals, Fourth Circuit. February 1, 1921.) 

No. 185a 

Baidiruplcy <9=>417 (4)— Discharge grantod ivithont notice to creditors invalid. 

A discharge granted without notice ^to creditors is invalid, and a 
petition by creditors for its revocation is not subject to the limitation of 
one year prescribed by Bankruptcy Act, 9 15 (Comp. St. § 9599), for the 
filing of a petition for revocation of a discharge on the ground of fraud. 

Appeal from the District Court of the United States for the East- 
ern District of North Carolina, at Raleigh, in bankruptcy. 

In the matter of A. Weintrob, bankrupt. On appeal by John B. El- 
lison & Sons from an order refusing to set aside a discharge. Reversed. 

For opinion below, see 263 Fed. 904. 

Robert H. Sykes, of Durham, N. C, for appellant. 
D. H. Gladstone, of Washington, D. C, for appellee. 

Before KNAPP and WOODS, Circuit Judges, and WEBB, District 
Judge. 

WOODS, Circuit Judge. A. Weintrob, bankrupt, filed his petition 
for discharge October 29, 1917. An order was made directing the 
clerk to publish notice of the application and mail a copy of the notice 
to each creditor, addressed to his place of residence. The referee who 
heard the petition for discharge certified to the court that — 

"pursuant to an order of Court, notice of the hearing to be had before me 
was given by Hon. Leo D. Heartt, clerk; that pursuant to such order a 
hearing on the petition for discharge was had before me at my office in 
Durham on the 3d day of December, 1917, at 12 m.; that no creditor, or 
attorneys representing creditors, were present at said hearing; that no 
special appearance was entered and no specifications of objections filed, 
opposing the granting of a discharge to said bankrupt" 

On the referee's recommendation a formal certificate of discharge 
was made. On January 17, 1920, the firm of John B. Ellison & Sons, 
a creditor of the bankrupt, filed its petition on behalf of itself and 10 
other creditors, who joined therein, asking that the discharge be set 
aside on the ground that they had received no notice of the applica- 
tion. The petition was supported by affidavits of each of the credi- 
tors joining in the petition that they had received no notice of any de- 
scription from any source of the application for the discharge up to 
the time of the making of the affidavits in the autumn of 1919. 

The record shows that the form of affidavit to the effect that the 
notice had been published and mailed, attached to the petition for dis- 
charge, was not filled out nor signed by the clerk, who had been or- 
dered to give the notice. This fact, and the other fact that no one 
of the 10 creditors received notice of the application for discharge, in 
the absence of any showing to the contrary, require the finding inti- 
rnated by the District Court that no notice of the application for dis- 
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charge was published or mailed as required by the statute and the or- 
der of the court. 

The District Court refused to set aside the discharge, on the ground 
that the failure of the creditors to move within one year was fatal 
under section 15 of the statute providing that: 

"The judge may, upon the application of parties in interest, who have not 
been guilty of undue laches, filed at any time within one year after a dis- 
charge shaU have been granted, revoke it, if upon trial it shall be made to 
appear that it was obtained through the fraud of the bankrupt and that the 
imowledge of the fraud has come to the petitioners since the granting of 
the discharge, and that the actual facts did not warrant the discharge." 
Comp. St. i 9509. 

We are unable to agree that this statute applies. No fraud by the 
bankrupt in securing the discharge is alleged, and therefore the peti- 
tioning creditors could not have had the discharge set aside for want 
of .xotice imder this statute, even if they had moved within a year. 

A discharge is a benefit conferred by the statute on an insolvent 
debtor. One of the conditions precedent to the enjoyment of this ben- 
efit, prescribed by section 58 of the statute, is that creditors should 
have 30 days' notice, so that they may have an opportunity to present 
objections to the discharge. If this condition is not complied with, the 
order of discharge is invalid, and must be so declared. The rights 
of creditors were involved in the hearing on the petition for dis- 
charge, and they cannot be bound without an opportunity to be heard. 
Windsor v. McVeigh, 93 U. S. 274, 23 L. Ed. 914; Hovey v. 
Elliott, 167 U. S. 414, 17 Sup. Ct. 841, 42 L. Ed. 215. It is, we think, 
elementary that one who claims the benefit of a statute must see that 
the conditions precedent to awarding the benefit have been complied 
with. As between the bankrupt and his creditors, it is the duty of the 
bankrupt, and not of his creditors, to see that they have notice of the 
application for discharge. 

It is doubtless true that actual notice of the application for discharge 
will take the place of the formal notice prescribed by statute and the 
order of court, unless the creditor acts promptly in demanding the 
formal 30 days' notice. It is also true that after the order of dis- 
charge is made the creditors may waive their rights by laches, or be 
estopped from asserting them. But the District Court has properly 
found that there is present here no element of waiver, and there is no 
claim of estoppel. 

Reversed. 



Digitized by 



Google 



468 272 FEDERAL RBPOUTBB 

DUNKLEY CO. y. VROOMAN et aL 
VBOOMAN ei al. ▼. DUNKLEY CO. 

(Qrcult Court of Appeals. Sixth Circuit. May 5. 1021.) 

Noa. 8414, 8415. 

1. Patenta <&=>319(1)— Erideoce held to smtain report fixing 10 per cent, of 
selling price as reasonable royalty. 

In a suit for infringement of a patent, evldenoe of the nature and ex- 
tent of the business and of defendant's profits held to sustain the master's 
report, awarding 10 per cent of the selling price as a reasonable royalty, 
though the fact that that royalty was fixed in the only instance ot con- 
tract for the use of that patent would not be a compiling reason for 
determining it was a reasonable royalty. 
"2. Patents ^=»319<4)— Interest mi royalties before master^a report held prop- 
erly denied. 

In a suit for damages for the Infringement of a patent, where the 
master considered the fact that payment had been long delayed as one of 
the factors in determining the reasonable royalty allowed as of the date of 
his report, and in view of the rule that interest is not ordinarily comput- 
able on damages before liquidation, there was no error in refusing to 
allow interest before the date of the report. 

Cross-Appeals from the District Court of the United States for the 
Southern Division of the Western District of Michigan ; Clarence W. 
Sessions, Judge. 

Suit by Sarah A. Vrooman and others against the Dunkley Company 
for infringement of a patent. From a decree awarding damages for 
the infringement, both parties appeal. Affirmed. 

Obed C. Billman, of Cleveland, Ohio, for plaintiffs. 

Fred L. Chappell, of Kalamazoo, Mich. (Chappell & Earl, of Kala- 
mazoo, Mich., on the brief), for defendant. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

PER CURIAM. Both parties appeal from a final decree awarding 
damages for infringement by the Dunkley Company of the same Vroo- 
man patent which was once sustained by this court. Vrooman v. Pen- 
hollow, 179 Fed. 296, 102 C. C. A. 484. The patent expired in 1914, 
the amount of damages is small, and no claim now made by either par- 
ty seems important in its effect outside of this case. We therefore 
•content ourselves with stating merely our conclusions. 

1. The specification describes a machine for topping onions, and 
the claims call for a machine for topping vegetables. Whether these 
claims rightly cover the defendant's cherry stemmer is by no means 
free from doubt ; but they are capable of a sufficiently broad construc- 
tion, and this court thought the invention one of real merit. We arc 
not satisfied that we should disturb the finding of infringement. 

[ 1 ] 2. The master awarded damages on the theory of a reasonable 
royalty, which he fixed at 10 per cent, of the selling price. The single 
instance of contract royalty which fixed this 10 per cent, rate would not 
of itself be a very compelling reason for fixing a reasonable royalty at 
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the same amownt, since the contract also involved other elements ; but 
the master acted upon the whole record. The character of the machine 
and the nature of the business and of the parties were put before him, 
and it appeared that, although the defendant made no profits upon the 
business, because most of the machines which it manufactured did not" 
stay sold, yet about two-thirds of the selling price of each machine 
represented the computed gross profits on that machine. Upon such a 
record, the fixing of 10 per cent, as a reasonable royalty .for an under- 
lying patent has ample support. 

[2] 3. The fact that payment had been long delayed was one of the 
factors entering into the master's fixing of a reasonable royalty as of • 
the date of his report. Since this was true, and since interest is not or- 
dinarily computable on damages before liquidation, there was no error 
in not awarding to plaintiffs interest before the date of the master's 
report. The final decree might well have awarded interest after the 
date of the master's report; but it did not, the interval between the 
report and the decree was brief, and the decree, by state statute, draws 
interest from its date. 

4. The plaintiffs were not manufacturing cherry stemmers, and did 
not, during the life of the patent, suffer damages from the manufac- 
turing of 3iose machines which were sold by defendant practically on 
trial and returned to it by the purchasers and never paid for. Some 
of them were again sold, after the patent expired, but this was after a 
substantial rebuilding to obviate the' defects of the form built during 
the life of the patent. 

5. The question of infringement was too doubtful to leave room for 
any award of extra damages on account of a willful infringement. 

6. The other specific complaints by plaintiffs, as to the master's re- 
port and decree, we think are without substantial merit. 

The decree will be affirmed, with interest upon the awarded damages 
from its date. Neither party will recover own costs in this court 



STRUETT V. HILL. 

(Carcnit Court of Appeals, Ninth Circuit April 4, 1021.) 
No. 8539. 

1. Mortga^CB ^=»81— Right to foredose security deed iidd not affeetod by 

§ordld niatioiig betwem the parties. 

Where plaintiff conveyed land to defendant to secure repayment of ad- 
vances, the making of which was undisputed, and defendant executed a 
written promise to surrender and transfer the property on full payment 
of the amount secured, with taxes, assessments, etc., the intimate and 
sordid relations existing between the parties did not affect defendant's 
right to foreclose. 

2. Mortgages ^=»86 (3)— Admissions held to show advaoeea secured were not 

»dft 

where plaintiff conveyed land to defendant to secure adrances actually 
made by defendant, plaintiff's own written and oral admissions fteZd to 
show that the money advanced was not a gift 
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Appeal from the District Court of the United States for the South- 
em Division of the District of Washington; Edward E. Cushman, 
Judge. 

Suit by Kathrjm Struett, formerly Kathrine Smith, against Harry 
B. Hill. From a decree for defendant, plaintiflE appeals. Afl5rmed. 

See, also, 269 Fed. 247. 

The appellant In her bill of complaint in the court below alleged that she 
was the owner of a certain parcel of land which on September 21, 1912, 
she mortgaged for $500; that when in October, 1915, suit was brought to 
foreclose the mortgage, the appellee, who was her intimate friend, advanced as 
a gift the money to pay off the mortgage as an expression of his appreciation 
and affection for her; that thereafter the appellee persuaded and induced 
the appellant to convey the property to him in order, as he said, to protect 
her against her own improvidence and so that she might always have it, 
promising to reconvey the same upon her request; that on October 10, 1916, 
she executed such conveyance, in which a consideration of $1,000 was recited, 
and on June 6, 1917, the appellee caused the same to be recorded; that the 
conveyance was without consideration; that the appellant has demanded 
a reconveyance of said property, but the appellee refuses to comply. The 
prayer of the complaint was that said conveyance be set aside and that the 
appellee be barred from setting up any estate, right, or title in the pr^otiises. 
The appellee in his answer alleged that he advanced for the appellant sums of 
money amounting in the aggregate to $1,000, and that the conveyance of 
August 10, 1916, was intended to operate as a mortgage to secure the same, 
and that at the request of the appellant he had paid taxes on the property. 
He demanded a decree that he have a judgment for the sum of $1,000, with 
interest, and that the deed be adjudged to be a mortgage, and that he have a 
decree of foreclosure accordingly. Upon the evidence the court below entered 
a decree as prayed for by the appellee. 

Wm. P. Lord, of Portland, Or., for appellant. 
John W. Roberts and E. L. Skeel, both of Seattle, Wash., and Har- 
rison Allen, of Portland, Or., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge 

GILBERT, Circuit Judge fafter stating the facts as above). We 
find no merit in the appeal. There is no evidence whatever that the 
appellee at any time claimed to own the real estate, or was requested 
to or refused to convey the same to the appellant free of his claim of 
lien. The evidence is that at all times he claimed to hold the deed as 
a mortgage to secure him for his advances. It is not disputed that the 
advances were made. When he received the conveyance, h« executed 
to the appellant a written promise to surrender and transfer the prop- 
erty to her upon the full payment of the consideration set forth in the 
deed, and the taxes and assessments, etc. On July 28, 1918, the ap- 
pellee in answer to a letter from the appellant inquiring as to the 
amount of money he had advanced, replied : 

"I have paid and loaned to you more than $1,000, but if you can possibly 
redeem the property by January 1, 1919, I will be willing to settle for a 
thousand." 

The appellant admits that thereafter she promised to pay the ap- 
pellee $500 cash and the balance shortly thereafter. On January 22, 
1919, her attorney wrote to the appellee as follows : 
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"Under your letter of Jnly 28 you say that yon will reconyey this property 
upon the payment of $1,000 on or about the 1st day of January* 1919, but, as 
I construe the facts as they have been submitted to me, the only money that 
Mrs. Struett is required to pay is the amount expressed in your declaration 
of trust under date of December 22, 1916." 

[1,2] The intimate and sordid relations which existed between the 
parties, and which are stressed by the appellant's counsel, do not, in 
our opinion, in any way affect the merits of the controversy. The 
appellant's contention that the money advanced by the appellee was a 
gift to her is clearly contradicted by her own written and oral admis- 
sions, and the record shows nothing on which, in equity, relief can be 
afforded her. 

The decree is affirmed. 



HART-PARB CO. v. PRATT et aL 

(Circuit Ckiurt of Appeals, Seventh Circuit. January 11, 192L) 

No. 2835. 

L Corporations ^=»337— Liability of directors and officers, when debts ex- 
ceed capital stock, is stricti Juris. 

Under Kurd's Rev. St. 111. 1915-1&, a 32, | 16, making the directors 
and officers of any stock corporation liable for the excess of its in- 
debtedness above the capital stock when they assent thereto, the liability 
is like that of a surety, and therefore stricti Juris. 
2. CiHporatioiis ^=>337 — ^Damages for breach of contract not an 'indebted- 
ness^" within statute as to liability of directors ajod officers. 

Damages from a breach of contract for the delivery of oil is not an 
'indebtedness," within Hurd's Bev. St. 111. c. 32, f Id, making directors and 
officers of stock corporations liable for the excess of the indebtedness 
above the amount of the capital stock. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Indebted — ^Indebtedness.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit by the Hart-Parr Company against Edward G. Pratt and others. 
From a decree for defendants, plaintiff appeals. Affirmed, 

Chilton P. Wilson, of Chicago, 111., for appellant. 
Charles L. Cobb, of Chicago, 111., for appellees. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. This is a suit brought in the District Court 
on the equity side by appellant to hold appellees under section 16, chap- 
ter 32, Revised Statutes of Illinois, which is as follows : 

"If the indebtedness of any stock corporation shall exceed the amount 
of its capital stock, the directors and oflicers of such corporation, assenting 
thereto, shaU be personally and individually liable for such excess, to the 
creditors of such corporation." 
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In 1917, while appellees were its officers and directors, the Gas Oil 
Company made default in deliveries of oil theretofore sold to appel- 
lant. In 1918 the Gas Oil Company was adjudicated a bankrupt In 
1919 appellant sued and recovered a judgment against the Gas Oil 
Company under a declaration which showed that the amount sued for 
and recovered was the difference between the contract price of the 
undelivered oil and the market price, which is the sole basis of appellees' 
liability, if any. That suit was undefended, except by the trustee in 
bankruptcy. The indebtedness of the Gas Oil Company was, at all 
times after the making of the contract up to the time of the default 
thereunder, very greatly in excess of its capital stock. 

After hearing in open court, the bill was dismissed, for want of 
equity, by the District Court, and the only question necessary to be 
considered here is whether the damages growing out of the failure to 
make deliveries of oil was an "indebtedness" of the Gas Oil Company. 

[ 1 ] Sections 16, 18, and 19 of the Illinois corporation act are some- 
what related, and have been variously construed ; but the liability under 
section 16 has been definitely held to be like that of a surety and there- 
fore stricti juris. Woblverton v. Taylor, 132 111. 197, 23 N. E. 1007, 
22 Am. St. Rep. 521. See, also, Lewis v. Montgomery, 145 III. 30, 33 
N. E. 880; Vestal Co. v. Robertson, 277 111. 425, 115 N. E. 629; White, 
Wilson, Drew Co. v. Lyon-RatcHff Co. et al. (C. C. A.) 268 Fed. 525, 
opinion filed (7th Cir.) Oct. 5, 1920. 

[2] While the Illinois courts have not directly construed the word 
"indebtedness" as used in section 16, they have repeatedly held that a 
claim for damages for a breach of contract is not a "debt." It was held 
under the garnishment act (Kurd's Rev. St. 1915-1916, c. 62) that one 
who had breached a warranty made in the sale of a horse was not "in- 
debted" and could not be gamisheed. Capes v. Burgess, 135 111. 61, 25 
N. E. 1000. See, also, Steele- Wedeles Co. v. Shoodoc Pond Packing 
Co., 153 111. App. 576; Lepman & Heggie v. Interstate Produce Co., 
205 111. App. 270; Little v. Dyer, 138 111. 277, 27 N. E. 905, 32 Am. 
St. Rep. 140. The garnishment act in Illinois is much older than the 
corporation act. Many other states hold that claims of the kind here 
in question are unliquidated demands and not "debts." Wilde v. Ma- 
haney, 183 Mass. 455, 67 N. E. 337, 62 L. R. A. 813, and cases cited. 
See Powell v. Oregonian Ry. Co., 36 Fed. 726, 13 Sawy. 535, 2 L. R. 
A. 270. 

We are of opinion that "indebtedness," as used in. this statute, is 
merely debts owed, and that damages arising from a breach of con- 
tract is not a "debt," or an "indebtedness," but is an unliquidated claim 
or demand not within the statute. 

The judgment of the court below is affirmed. 
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NISSEN V. FIRST NAT. BANK OF WATERLOO, IOWA. 

(Circuit Court /)f Appeals, Eighth Circnlt. April 5, 1«21. Rehearing Denied 

June 20, 1921.) 

No. 5641. 

Bills and notes ^=»94(2)— CDrnproniise of dalni suffident conslderatioii. 

A compromise and settlement of matters in dispute, after full and fair 
negotiation, is binding on the parties, and an acceptance given by one 
In execution of the settlement is not open to defense. 

In Error to the District Court of the United States for the District 
of South DjJcota ; James D. Elliott, Judge. 

Action at law by the First National Bank of Waterloo, Iowa, against 
W. C. Nissen. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Frank McNulty, of Aberdeen, S. D., for plaintiff in error. 

John T. Sullivan, of Waterloo, Iowa (William G. Porter, of Sioux 
Falls, S. D., on the brief), for defendant in error. 

Before HOOK and GARLAND, Circuit Judges, and LEWIS, Dis- 
trict Juc^. 

LEWIS, District Judge. Nissen, a retail dealer in farm implements 
and automobiles, of Aberdeen, So. Dak., bought tractors of the Inter- 
state Tractor Company, of Waterloo, Iowa. He gave his notes for a 
large amount in anticipation of shipments. Later, differences arose 
between them over the account. He claimed that drafts were being 
made on him that should not be made, that he was entitled to credits 
that had not been given to him, that checks which the Tractor Com- 
pany gave him were not being paid and taken up by it, and that his notes 
in the hands of the Tractor Company were not being surrendered as 
they should be; and he refused to go further until a full and com- 
plete adjustment of all differences was reached. They met for that 
purpose and agreed, with the understanding that the settlement should 
"be closed through the two banks with which they dealt, the plaintiff at 
Waterloo and the Aberdeen National. Thereupon the Tractor Com- 
pany reported the terms of settlement to the Waterloo bank, which sent 
all papers for that purpose to the Aberdeen bank, with a letter of in- 
structions embodying the terms of settlement reported to it by the 
Tractor Company, to be submitted to Nissen. He promptly notified 
the Waterloo bank that the terms stated in its letter were as agreed on, 
except as to two items, and these were 'at once acceded to. The settle- 
ment was then closed. Nissen, in addition to doing other things on his 
part, placed his written acceptance on three time drafts drawn on 
him by the Tractor Company. These acceptances all became the prop- 
er^ of the Waterloo bank, plaintiff below, for value, before maturity. 
Wnen the first one came due Nissen refused to pay, the bank sued him 
and recovered judgment on an instructed verdict, which this court af- 
firmed, in Nissen v. Bank, 267 Fed. 689. When the other two came due 
Nissen again refused to pay, the bank brought this action and again 
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got judgment on an instructed verdict. His defenses in the two ac* 
tions were substantially the same, and there is no material difference in 
the evidence ; if any, the record in this case is more conclusive against 
him. The reasons for affirmance in the other case, q. v., require the 
same conclusion in this one. 
Affinnei 



ALEXANDER v. THURMOND, U. S. ATTT. 

(Circuit CJourt of Appeals, Fourth Circuit February 18, 1921.) 

No. 1865. ' 

fntemal revenue ^=^39— Plroseention not affected by National Prohibition Act. 

National Prohibition Act Oct. 28, 1919, which went into effect January 
17, 1920, and title II, S 35, of which provides that the act shall not "relieve 
any person from any liability, civil or criminal, heretofore or hereafter 
incurred under existing laws," does not affect a prosecution for a violation 
of the internal revenue laws in March, 1919. 

In Error to the District Court of the United States for the West- 
em District of South Carolina, at Anderson. 

Criminal, prosecution by the United States against C. E. Alexander. 
Judgment of conviction, and defendant brings error. Affirmed. 

J. R. Earle, of Walhalla, S. C, for plaintiff in error. 

C. G. Wyche, Asst. U. S. Atty., of Greenville, S. C. (J. Wm. Thur- * 
mond, U. S. Atty., of Edgefield, S. C, and J. E. Marshall, Asst. U. 
S. Atty., of Greenwood, S. C, on the brief), for the United States. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

PER CURIAM. Plaintiff in error was convicted of illicit distilling, 
in violation of sections 3258, 3279, and 3281 of the Revised Statutes 
(Comp. St. §§ 5994, 6019, 602.1). The offense of which the jury found 
him guilty was committed on the 7th of March, 1919. When the case 
was called for trial there was a demurrer to the indictment and a mo- 
tion to quash, on the ground in substance that the sections named had 
been repealed by the National Prohibition Act (41 Stat. 305). The 
demurrer was overruled, and the motion denied ; and this is the only 
error assigned. 

The contention is wholly devoid of merit. The Eighteenth Amend- 
ment was ratified on the 16th of January, 1919. By its own terms it 
did not become effective until* a year tiiereafter, or on the 17th of 
January, 1920. The National Prohibition Act also took effect by its 
own terms on the latter date, and this act expressly provides that it 
shall not "relieve any person from any liability, civil or criminal, here- 
tofore or hereafter incurred under existing laws." For an offense 
committed in March, 1919, plaintiff in error was clearly punishable 
under the law then in force. 

Affirmed. 
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HARVEY eiwuv. BENMO OIL CO. 

(Districi; Court, B. D., Oklahoma. AprU 11, 1921.) 

No. 2711. 

Bfines and ndnenila <d=»79 (6) ^Equity wUl reUeve against forfelturo of leaae, 
for failure to pay rent in time^ where rental cheek in registered letter 
was delayed In mails. 

Equity will reUeve against the forfeiture of an oil and gas lease for 
failure to pay the rental within the time specified to procure an extension 
of the time for drilling, where it appeared that the lessee in ample time 
mailed to the bamc where the rental was to be deposited a check suffi- 
cient to cover such rental, but the letter, which had been registered, was 
delayed in the mails and did not arrive until two days after the date spe- 
cified for the payment, of which fact lessor had no knowledge until 
after the check was received. 

In Equity. Suit by Jarvis M. Harvey and wife against the Benmo 
Oil Company for the cancellation of an oil and gas lease. Motion to 
strike a portion of defendant's answer overruled. 

F. J. George, of Beggs, Okl., and Albertson & Blakemore, of Sapulpa, 
Okl., for plaintiffs. 

Davidson & Williams, of Tulsa, Okl., for defendant. 

WILLIAMS, District Judge. The plaintiffs' bill seeks to have what 
IS known as an ''tmless" oil and gas mining lease declared canceled on 
the ground that defendant had failed either to develop or pay the de- 
lay money as therein provided. The defendant has interposed the fol- 
lowing defense : 

"That on the 5th day of June, 1920, this defendant wrote a letter to the 
American State Bank of Beggs, Okl., stating that it, the Benmo Oil Company, 
was inclosing its check of $500 in payment for the rental due Jarvis M. Harvey 
and his wife, Eva Harvey, June 16, 1920, being the rent provided for in the 
lease as due and payable June 16, 1920; • ♦ • that on June 7, 1920, it 
drew its check of live hundred dollars ($500) on the Union National Bank 
of Tulsa, Oklahoma; that said check was made payable to said American 
State Bank of Beggs, Oklahoma, or said bank's order; that said check was 
signed by this defendant Defendant says that said check was placed in the 
letter above referred to; that said letter and said check were on said aate, 
to wit, June 7, 1920, placed in an envelope; that said envelope was then 
sealed and addressed to said American State Bank at Beggs, Oklahoma; 
that said envelope contained in the upper left-hand comer the return address 
of this defendant; that this defendant then took said letter to the United 
Sates of America post office in the city of Tulsa, Tulsa county, Oklahoma, and 
placed on said letter all the postage necessary to insure the transportation of 
said letter by registered mail, from Tulsa, Tulsa county, Oklahoma, to the 
American State Bank at Beggs, Oklahoma ; that thereafter, and on the 7th 
day of June, 1920, this defendant placed said letter with the poet office au- 
thorities in said post office in the city of Tulsa, Tulsa coimty, Oklahoma, and 
requested that said letter be registered and be sent by registered mail to the 
addressee; that said letter was received by said postal authorities at said 
post office in the city of Tulsa, Tulsa county, Oklahoma, on the 7th day of 
June, 1920, and was registered by said postal authorities for transmission in 
due course of registered mail to the addressee. Defendant says that said let- 
ter did not reach the addressee untU June 18, 1920. Defendant says it does 
not know why said letter was delayed in reaching the addressee, but that 

m i' ■ ' ■ ■■ ■ ■■■ '^ 

^s^For otber cases see same topic A KEY-NUMBER in alV Key-Numbered Digests ft Indexes 



Digitized by 



Google 



476 272 FEDBJRAL REPORTER 

said delay was not due to any fault on the part of this defendant, and that 
this defendant did not know that said letter had not reached the addressee in 
due time until on or about the 22d day of June, 1920, when it was notified for 
the first time by said American State Bank that said letter and check bad 
not reached it until June 18, 1920. Defendant says that at the time the 
check was drawn and sent, and at all other times subsequent, named and 
mentioned in this answer, this defendant had on deposit in the Union NatiLonal 
Bank of Tulsa, Oklahoma, the sum of five hundred dollars ($500) with which 
to meet the payment of said check. Defendant says that the method which it 
took for the transmission of said rental was one of the methods usually and 
customarily resorted to in the state of Oklahoma for the transmission of pay- 
ment of rent provided for in oil and gas mining leases. Defendant says it 
acted in good faith and with the intention of making the pajment provided 
for in the lease and in accordance with the terms of the lease. It says it 
acted in said matter with due diligence and that it would be inequitable and 
unfair to permit the plaintiff to cancel and hold for naught said lease under 
all the facts and circumstances. Defendant further says it comes and ten- 
ders into court and to these plaintiffs the sum of five hundred dollars ($500) 
in payment of said rent. It says it has been ready, willing and able at any and 
all times to pay said rent, but that its offers to do so have been refused by 
the plaintiffs and each of them" 

— and had paid a substantial consideration for the stipulated period for 
development, with the right of renewals or extensions by the payment 
of certain delay or rental money. Said defendant also tenders interest 
and costs. The lease contract provides : 

"If no well be completed on said land on or before the 16th day of June,. 
1920, this lease shall terminate as to both parties, unless the lessee on or be- 
fore that date shall pay or tender to the lessor, or to the lessor's credit in tne 
American State Bank at Beggs, Okl., or to its successors, which shall continue 
as the depository regardless of changes in the ownership of said land, the 
sum .of $500, which shall operate as a rental and cover the privilege of defer- 
ring the commencement of a well for 12 months from said date." 

. In Frank Oil Co. v. Belleview Gas & Oil Co. et al, 29 Okl. 736, 
119 Pac. 267, 43 L. R. A. (N. S.) 487, it is said: 

"There is no question in this case as to the miscarriage of the dieck hT 
mail, or the lessee being thereby prevented by an unavoidable casualty or 
misfortune from making such payment" 

In Brunson et al. v. Carter Oil Co., 259 Fed. 656, this court held: 

"A lessee in an 'unless' oil and gas lease, which paid a substantial considera- 
tion for an optional right of exploration, with right of renewal each year 
thereafter for five years, by paying a yearly rental in advance, and which 
paid the rental for the first renewal, and also for the second in due time, but 
through inadvertence and mistake made the second payment to the original 
lessor, as shown by its system of records upon which it relied for such purpose, 
although notified of the transfer of the land, when sued for cancellation oi 
the lease held entitled to equitable relief under Rev. Laws Okl. 1910, § 2844» 
providing for relief against forfeiture or a loss in the nature of a forfeiture, oc* 
curring without gross negligence or fraud." 

Since the Brunson Case was decided by this court, the Supreme 
Court of Oklahoma in Garfield Oil Co. v. Champlin et al., 78 Okl. 91, 
189 Fac. 514, in distinguishing that case from the Brunson Case, said: 

*'In the case at bar the defendant did not act within the fixed option time,, 
and no one received any money from it within that time." 
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In Eastern Oil Co. v. Smith et al. (Okl.) 195 Pac. 773, it is said: 

'•Defendant further relied upon the case of Brunson v. Carter Oil Co. (D. 
C.) 259 Fed. 656, ♦ ♦ ♦. In that case [the court] based his contention upon 
section 2844 and section 908» B. L. 1910, yet in that case the issue was raised 
by the pleadings, and mistake was pleaded. This court distinguished the 
facts in that case, in the case of Garfield Oil Co. v. Champlln, 78 Okl. 91, 
189 Pac. 514, Justice Pitchford, who delivered the opinion of the court, held 
that under the facts in that case there was a difference between a mistake 
and negligence, and that the court never gave any relief on the grounds of 
negligence. ♦ ♦ • The facts in this case do not bring it within the rule 
announced in the case of Brunson v. Carter Oil Co., supra. The company 
failed to give any excuse for not making said pajrment although it had notice 
both at the Tulsa and Buffalo office, at least two weeks prior to the time the 
payment was due, that there was a controversy over its check, and it gives no- 
reason or explanation of why it did not attend to the matter until March 27, 
1919. Even if this court would follow ♦ ♦ ♦ Brunson v. Carter Oil Co.,. 
the facts here do not bring it within the rule announced in that case." 

In the case at bar, within the fixed option time the lessee showed it- 
self "ready, desirous, prompt, and eager," and elected and bound itself, 
to comply with its contract by making its check payable to the proper 
party and properly mailing it to such party according to the custom and 
rules prevailing in the transaction of such business in ample and reason- 
able time for the money to be placed in the agreed depository to plain- 
tiffs* credit. The Supreme Court of Oklahoma in following other 
courts has construed such an "unless" lease to be an option. Brun- 
son V. Carter Oil Co., supra, and authorities therein cited. See 
also, Davis v. Riddle, 25 Colo. App. 162, 136 Pac. 551; Morton v. 
Drosten (Mo. App.) 185 S. W. 733 ; Hitson v. Oilman (Tex. Civ. App.) 
220 S. W. 140; Hunter v. Gulf Production Co. (Tex. Civ. App.) 220 S. 
W. 163; Emde v. Johnson (Tex. Civ. App.) 214 S. W. 575; Guffey 
Petroleum Co. v. Oliver (Tex. Civ. App.) 79 S. W. 884; Hodges v. 
Brice, 32 Tex. Civ. App. 358, 74 S. W. 590; Oil Co. v. Teel (Tex. Civ, 
App.) 67 S. W. 545; Emery v. League, 31 Tex. Civ. App. 474, 72 S. 
W. 603. Courts in reaching such conclusion have usually taken into 
consideration the nature of the title to oil and gas in place, and its 
fugitive and migratory character. Ohio Oil Co. v. Indiana, 177 U. S. 
190, 20 Sup. Ct. 576, 44 L. Ed. 729. 

In the development of the oil business large sums of money are paid 
for such leases as have been held to be options. Courts of equity should 
reasonably take into consideration the nature of the business, and 
where equity justifies it relief should be awarded to avert injustice. No 
negligence is here disclosed, but, on the contrary, diligence is mani- 
fested. On account of an unavoidable casualty the defendant's delay 
money or rental was not placed to plaintiff's credit in the depository 
until June 18th, when it should have been there on June 16. Defendant 
would sustain a loss as to property rights in personam (Brtmson v. Car- 
ter Oil Co., supra) in the nature ol a forfeiture, unless the powers of 
equity intervene to prevent such injilstice. In cases where judgments 
are taken by default against defendant on account of such unavoidable 
accident, misfortune, or casualty, such defendants being free from fault 
or negligence, the Supreme Court of Oklahoma has awarded relief. 
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McLaughlin et al. v. Netfleton, 25 Okl. 319, 105 Pac. 662; C, R. I. & 
P. Ry. Co. V. Eastham et al., 26 Okl. 605, 110 Pac. 887, 30 L. R. A. 
(N. S.) 740. 

Plaintiff's motion to strike the portion of defendant's answer embody- 
ing the defense hereinbefore set out will be overruled. 



VERMONT MAPUfi STBUP CO., Inc., v. F. N. JOHNSON MAPLE SYRUP 

CO. et al 

F. N. JOHNSON MAPLE SYRUP CO. v. VERMONT MAPLE SYRUP CO. 

Idc. 

(District Court, D. Vermont. April 30, 1921.) 

No8. 58, 59. 

L Trade-marlcs and trade-nameB €=»39— First use of trade-mark in partleular 
territory under license from another gives no ezdusive right. 

The one first using a trade-mark in particular territory acquired no 
exclusive right to the mark, where it Imew that another was using the 
trade-mark in other parts of the country, and used the trade-mark under 
a license from such other party. 

2. Trade-marlcs and trade-names €=»1— Not property, except in oonneetioo 

with Inisiness. 

A trade-mark is not a right in gross, and is not the subject of property, 
except in connection with an existing business. . 

3. Trade-marlKS and trade-names ^=»26— Right grows out of ose^ and not 

adoption. 

A trade-mark is a right appurtenant to the business in which it is used, 
and grows out of its use, and not out of its adoption. 

4. Trade-marks and trade-names <d=»l— Nonexistent wliere tliere is no artido 

to liear the marfa:. 

A trade-mark cannot travel to markets where there Is no article to wear 
the badge and no trader to supply the article. 

5. Trade-marlis and trade-names ^==>39— May be introduced in new territory 

tlirough licensees. 

One may introduce his trade-mark and create a demand for his variety 
of goods in new territory by licensees. 

6. Trade-marlcs and tradeHoames ^=>34 — Sale of interest in licensee lield not to 

aJBTeet title. 

\\3iere the owner of a trade-mark assisted in organizing a company, 
which it licensed to use the trade-mark in certain territory, and all par- ' 
ties understood that it was a licensee at will and were not misled, tbe 
owner did not part with any right or title to the trade-mark, by estoppel 
or otherwise, by selling its interest in the company so organized, and was 
under no duty to speak of its right to the trade-mark at the time of the 
sale. 

In Equity. Suits by the Vermont Maple Syrup Company, Incorpo- 
rated, against the F. N. Johnsoa Maple Syrup Company and others, 
and by the F. N. Johnson Maple Syrup Company against the Vermont 
Maple Syrup Company, Incorporated. Heard on issues joined on bills 
and answers. Decree for the Johnson Company. 

^s^For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests A Indexes 
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Shields & Conant, of St. Johnsburg, Vt., Allen Martin, of Essex 
Junction, Vt., and Warren R, Austin, of Burlington, Vt, for Vermont 
Maple Syrup Co., Inc. 

Miller & Middleton, of Bellefontaine, Ohio, and V. A. Bullard, of 
Burlington, Vt., for F. N. Johnson Maple Syrup Co. 

HOWE, District Judge. The F. N. Johnson Maple Syrup Company 
gave the Vermont Maple Syrup Company a license at will to use its 
trade-mark "Sugarbird*' throughout New England, New York, New 
Jersey, and in the vicinity of Philadelphia, Pa. The Vermont Com- 
pany having failed in negotiating for any other right to use the trade- 
mark, and having learned that the mark was not registered, took out 
registration in its own name under the laws of the United States, Ver- 
mont, New Hampshire, Maine, Massachusetts, Connecticut, Rhode 
Island, New York, and New Jersey, intending by such registration to 
deprive the Johnson Company of its mark and obtain a valid title there- 
to in that section of the country, but on application of the Johnson Com- 
pany the United States registration was promptly revoked and granted 
to the Johnson Company. 

[1] The Vermont Company now claims that, as it was the first one 
to use the trade-mark in that territory, it thereby acquired the exclu- 
sive right to the mark, notwithstanding it was usmg it as a licensee of 
the Johnson Company, and it seeks to enjoin that company from using 
the mark in that territory. To support this proposition it relies on 
Hanover Star Milling Co. v. Metcalf, 240 U. S. 403, 36 Sup. Ct. 357, 
60 L. Ed. 713, and United Drug Co. v. Rectanus Co., 248 U. S. 90, 
39 Sup. Ct. 48, 63 L. Ed. 141, but no such rule was adopted in either 
case. There different persons had in good faith adopted the same 
trade-mark, and each established and built up his trade in distant sec- 
tions of the country from each other, without knowing of the other's 
mark or trade, and it was held that each should be protected in his 
territory, regardless of which person first used the mark ; but in the case 
at bar, the Vermont Company knew that the trade-mark had been adopt- 
ed and used by the Johnson Company in its business in Ohio and in 
other sections of the country for a long time before the Vermont Com- 
pany commenced using the trade-mark imder its license, and conse- 
quently the cases are not authority for the proposition advanced. 

[2, 4] It is true that a trade-mark is not the subject of property, ex- 
cept in connection with an existing business. It is a right appurtenant 
to a business in which it is used, and grows out of its use, but not its 
adoption. It is not a right in gross, for its purpose is to designate the 
goods made by a particular person, and to protect the good will of that 
person's business against the sale of the same variety of goods made 
by others. 

[4, S] A trade-mark cannot travel to markets where there is no 
article to wear the badge and no trader to supply the article. Hano- 
ver Star Milling Co. v. Metcalf, supra, 240 U. S. 416, 36 Sup. Ct. 361, 
60 L. Ed. 713, but this rule does not mean that the person who first 
uses the trade-mark of another as his licensee in new territory thereby 
becomes the absolute owner of it in that territory, for a person may in- 
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troduce his trade-mark and create a demand for his variety of goods 
in new territory by licensees. His mark thus travels to markets where 
there is an article to wear the badge and a trader to supply the article- 
Hanover Star Milling Co. v. Metcalf , supra, 240 U. S. 416, 36 Sup. Ct. 
361, 60 L. Ed. 713. 

[8] The Johnson Company planned the Vermont Company and in- 
vited its present owners to join in going into its line of business in ter- 
ritory where it had not up to that time extended its business. The 
Johnson Company owned one-half the capital stock and furnished one- 
half of the financial means required to carry on the business of the 
Vermont Company until April 7, 1920, when it sold its interest therein 
to the present owners, who were its original associates. While the 
parties were engaged in the business, the Johnson Company repeatedly 
informed the Vermont Company that, the more the mark was used, the 
more valuable it became, and for that reason it was anxious to have it 
used as much as possible. The Vermont Company was well aware that 
its license might be revoked, and that was the reason why it continually 
tried to obtain a better right to the trade-mark from the Johnson Com- 
pany; but this request was continually refused, and the business was 
carried on under the license until it was revoked. 

By selling its interest in the Vermont Company, the Johnson Company 
did not part with any right or title to its trade-mark. No advantage 
was taken by either party in that transaction. There was no duty 
imposed upon the Johnson Company to speak of its right to the trade- 
mark at the time it made the sale. All the parties understood that the 
Vermont Company was a licensee at will, and, no one having been mis- 
led in that transaction, no one is estopped by it. As soon as reasonably 
possible after the Johnson Company sold its interest in the Vermont 
Company, and revoked the license, it commenced selling "Sugarbird'* 
syrup in the licensed territory. This was what the Vermont Company 
was fearful of, and what the Johnson Company had a legal right to do. 

The Vermont Company having continued selling the same blend of 
syrup under the trade-mark "Sugarbird" after the license was revoked, 
it is not only liable for damages to the Johnson Company, but should be 
enjoined from further infringing the trade-mark. 

Let an account be taken of the damages, and a decree entered accord- 
ingly. 



Ex parte CHIN SHUE WEE. 

(District Court, D. Massachusetts. May 2, 1021.) 
No. 1965. 

1. Aliens ^=»54 — Jurisdicftion without process ceases on admiMion of alien 
before appeal by dissendng board member. 

Under Immigration Act, § 10 (Comp. St. 1018, Oomp. St Ann. Supp. 
lOlOi § 4289%jj), and Immigration Hires 17, 22, regulating appeals from 
the orders of the Board of Special Inquiry excluding or admitting an 
alien, the jurisdiction of the board over the alien ceases when the alien 
is actually admitted before an appeal is taken, which would stay the oi^ 

^==>For other cases see saxus topic A KEY-NUMBER In all Key-Numlrared Digests A Indexes 
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der of admifisloii, unless the alien is subsequently arrested on process, and 
any practice of the board to the contrary is InvaUd. 
2. Aliens ^=>54— Voluntary return of imnugraot does not render detention 
without process legal. 

Wnere an alien, who had been admitted before Ian appeal was taken 
from the order of the Board of Special Inquiry, thereafter voluntarily re- 
turned on request of the board, such return did not render legal his subse- 
quent detention by the board without process. 

Habeas corpus proceedings by Chin Shue Wee for discharge from 
detention by the Immigration Commissioners. Writ issued. 

William C. Prout, of Boston, Mass., for petitioner. 
The United States Attorney, opposed. 

MORTON, District Judge. Habeas corpus to the Immigration 
Commissioners. The petitioner's contentions are: (1) That having 
been actually discharged from detention and admitted into the country 
under the decision of the Board of Special Inquiry, before an appeal 
was taken on behalf of the government, that proceeding was terminat- 
ed, and he could not be rearrested, except upon a proper warrant, 
which admittedly was not issued ; and (2) that the Secretary acted un- 
fairly and in violation of the petitioner's fundamental rights in revers- 
ing the Board of Special Inquiry and excluding the petitioner. 

As to the first question: The facts are not in dispute and are as 
follows : At the conclusion of the hearings before the Board of Spe- 
cial Inquiry, the board voted to admit the applicant. No appeal was 
at that time taken by the dissenting member. In accordance with the 
usual practice in the department, the decision was immediately put into 
effect; the applicant was notified of his admission; he was given a 
slip which released his baggage ; he presented this slip at the baggage 
room of the detention station and received his baggage ; and he there- 
upon left the station with the full knowledge and permission of the 
immigration officers, who understood that he had been legally admit- 
ted to the country. Shortly afterwards the dissenting member of the 
board gave notice of an appeal. A friend of the applicant was sent 
after him, and found him on the street about a quarter of a mile from 
the station. He told the applicant that his presence was desired at 
the immigration station, and the applicant went back with him. Arriv- 
ing there, he was again placed in detention. 

The Immigration Rules do not explicitly provide as to the time when 
an appeal shall be taken by a dissenting member of the board. They 
say, "An appeal may also be taken by a board member who dissents 
from a majority vote to admit" (Rule 17, subd. 2), and that '^Appeals 
must be filed promptly" (Rule 17, subd. 3). An alien loses his right of 
appeal, except in the discretion of the immigration officer, unless it is 
taken within forty-eight hours after the decision. By the practice of 
the department, an appeal by a dissenting member of the board from 
an order of admission is taken at the time when the decision of the 
board to admit is made; and it stays the admission pending the appeal. 
Without such an appeal the vote becomes effective at once. The ad- 
mission of this alien was in accord with the established practice. 

e=>Vor other cases see same topic & KBY-NUMBER in all Key-Numbered Digests 6 Indexes 
272 F.— 31 
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[1] After an alien has been admitted, the case is regarded as closed 
before the Immigration tribunal. If thereafter it develops that the 
admission was procured by fraud, the alien cannot be retaken and de- 
ported, except upon warrant proceedings under section 19 of the Im- 
migration Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
42891/4] j) and rule 22, which provide fully for such cases. The orig- 
inal jurisdiction to hold and exclude is apparently based on the custody 
of the alien's person acquired at the time of his landing ana continued 
by his detention. Once the alien has been formally discharged, and the 
discharge has become practically effective, jurisdiction under the orig- 
inal proceeding is regarded as having expired. This is evidently the 
view on which the department regulations are based, and which, I 
think, is assumed by section 19 of the act. It is certainly a reasonable 
view. The original proceedings provide no process of arrest; for 
iinmigration officers to attempt without process to take into custody al- 
iens who have been formally admitted, wherever they might be found, 
would be of doubtful legality and open to grave practical objections. 

[2] In this case the order of admission became effective and the 
.alien was completely discharged from custody. That, I think, termi- 
nated the proceeding; and it could not be revived by the. belated action 
of the dissenting inspector in taking an appeal. If the practice in the 
department is not as I understand it, and in fact authorizes the rear- 
rest of aliens that have been formally admitted and released, it must, 
for the reasons suggested, be held invalid. The fact that the alien, in 
ignorance of his rights, voluntarily returned, does not render his de- 
tention legal. 

It follows that the petitioner is entitled to the writ. It is unneces- 
sary to pass upon the other question. 

Writ to issue. 



THE GOOD NEWS. 
REILLY V. TUOHY & UPTON, Inc. 

(District CJourt, B. D. New York. April 6. 1921.) 

Wliarves <&=>20(3)— Ownw held liable for injuries to barge occasioned by 
change of bertli bottom from dumping of coal and rocks. 

The owner of a wharf at which the depth was insufficient to float barges 
at low tide is liable to a barge injured in the berth by straining of her 
timbers, caused by rock and coal on the bottom which had been dropped 
there at intervals, though the bottom had previously been soft, so that a 
barge could safely lie thereon, and no barge had previously comi^ained 
of receiving injuries while in that berth. 

In Admiralty. Libel by Edward J. Reilly, as owner of the barge 
Good News, against Tuohy & Upton, Incorporated. Decree rendered 
for libelant. 

Macklin, Brown, Purdy & Van Wyck and W. F. Purdy, of New 
York City, of counsel, for libelant. 

William Rasquin, Jr., of New York City, for respondent. 

^sz>FoT other cases Bee same topic & KEY-NUMBKf^ In all Key-Numbered Digests & Indexei 
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CHATFIELD, District Judge. The charge of damage depends up- 
on a comparatively slight physical unevenness, or upon the constituents 
of the river's bottom forming the berth just outside, or to the north, of 
the highway bridge in Flushing creek, at a point where substantially 
but one loading berth is usable, because of the presence of a crane 
required in unloading the cargoes. The barge Good News, which is of 
moderate size, drawing some 9 feet of water when loaded, came in to 
the dock late on Saturday afternoon, and found another barge, the 
Murphy, with a draft of about 12 feet when loaded, lying in the berth 
at the dock. The Good News was moored alongside of the Murphy, 
and the tugboat left. The captain of the Good News disclaims all 
knowledge of the exact position of the Mbrphy with reference to the 
face of the dock, and states that he remain^ on his barge without 
crossing tfie Murphy until Monday morning, when he reported his ar- 
rival, and after the removal of the Murphy he pulled in alongside of 
the dock. 'At that time he testifies that the engineer of the crane warn- 
ed him to breast off about 10 feet to avoid the bank at the foot of the 
cribwork upon which the Murphy had been resting. He did so breast 
off, and at the next low tide found that his boat had twisted, so that 
her seams were open, and so that she made water, requiring careful 
piunping until unloaded and she could be taken to dry dock. 

Surveys, showing the depth of water while the Murphy was still in 
the slip and before the shifting of the Good News, indicate a somewhat 
uneven bottom. The engineer who made the surveys testifies that the 
character of the bottom was also variable, having been originally soft 
mud, but having been changed in spots by the continual dropping of 
coal and stone ; while the captain of the barge testifies that he found 
deposits of sand and stone to such an extent that he determined the 
berth to have a hard bottom underneath the top layer of mud. The 
owners of the dock have introduced a survey showing in general, a 
more even bottom, while in some places they show less depth and in 
others more ; the figures of those surveys covering a period from the 
years 1915 to 1921, the 1921 figures being taken a few days after the 
occurrences in question. The owners* soundings were made by forcing 
a rod down into the soft mud. The surveys of the libelant's captain 
and of the engineer who made the blueprint were made either with a 
pike pole in the case of the captain, or a lead in the case of the engineer. 
It is evident that the pike pole would disclose more as to the presence 
of hard material or hard lumps under the mud than would the sound- 
ings by lead. 

The case does not seem to be one where there was an accidental or 
temporary obstruction by some object which lifted one corner of the 
boat, and the straining occurred without any greatly exaggerated 
change in level. From the testimony it would appear that the character 
of the bottom had more to do with the twisting of the boat than did the 
precise depth of water. Boats have been lying at this wharf and rest- 
ing on the bottom at low tide for many years. No other cases of dam- 
age have been reported. The libelant had previously sent boats to this 
berth, which must have lain on the bottom, without having received any 
injury therefrom, and the only question in the case, therefore, is 
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whether the owners of the dock are responsible for failure to appre- 
ciate the gradual change in the condition of the bottom of the berth, 
which may in a particular instance cause damage, even though that in- 
jury be avoided by hundreds of boats of either diflferent dimensions 
or different draft. 

The testimony of the libelant's captain is credible. There is appar- 
ently no dispute that the boat received some injury from straining, 
and I think that the libelant makes out a case of responsibility for the 
condition of the berth maintained by those who have knowledge that 
boats must rest on the bottom, in positions where sounding by the cap- 
tain at the time the boat is brought into the berth would not disclose 
any avoidable injury, and where the owners have for a long period 
of time allowed the berfh to become dangerous. 

I think the libelant must have a decree. 



UNITED STATES v. KELIH. 

(District Court, S. D. nUnois, S. D. March 21, 1921.) 

No. 16469. 

L Searches and seizures <&=»3 — Warrant void, when not based on oath or af- 
firmation. 

A search warrant was void, if issued without an oath or affirmation, as 
required by Const. Amend. 4. 

2. Intoxieating liquore <^=»24&— AflBdavit for search warrant, statinif merely 

ultimate fact tliat law iiad beoa violated, held InsuflMent. 

An affidavit for a search warrant, alleging that a violation of the Na- 
tional Prohibition Act had been committed, and that affiant had reason to 
believe there were illegally manufactured liquors and an illicit still con- 
cealed on certain premises, was insufficient, as the witness attempted to 
find the ultimate fact that a violation of the law had been committed, and 
stated nothing warranting the judicial officer Issuing the warrant in 
finding such fact. 

3. Seardies and seizures <&=>3 — Affidavit for search warrant must state 

facts justifying legal conclusion. 

Under Const. Amend. 4, a search warrant should not be Issued, unless 
the judge has been furnished v^th facts under oath which, when the law 
is properly applied to them, tend to establish the necessary legal conclu- 
sions, or facts which, when the law Is properly applied to them, tend to 
establish probable cause for belief that the legal conclusion is right. 

»hes and sdzures <9=»3 — ^Finding of probable eause is Judicial function, 
I cannot be delegated. 

rnder Ck)nst. Amend. 4, providing that search warrants shall not be 
led but upon probable cause, supported by oath or affirmation, the 
ling of probable cause from the exhibited facts or the legal conclusion 
tifying the warrant Is a judicial function, and cannot be delegated by 
judge to the accuser. 

^les and seizures ^=^2 — Congress may make limitations on issuance of 
rrants in addition to those in Constitution. 

longress may add further limitations on the issuance of search war- 
ts, in addition to those contained In Const. Amend. 4, if it deems proper. 

other cases see same topic & KEY-NUMBER in all Key-Numbered Disests 6 IndezM 
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<L Intoxicatins llaiiore ^»247-*Private resideiiee not nibjeel to seareb be- 
cause stiO is found in operatioii. 

Under National Prohibition Act, tit. 2, g 25, providing that no search 
warrant shall Issue to search any private dwelling * unless used for the 
unlawful sale of intoxicating liquor, or used In part for some business pur- 
pose, such as a store, shop, saloon, restaurant, hotel, or boarding house, a 
private dwelling does not lose its character as such, and become a dis- 
tillery, because a home-made still Is found in operation upon a search. 

7. Criminal law 0=9393(2)— Intoxicating liquors e3>25&— Property used in 

monufactiBne and illegally seized will be ordered returned* and eaimot be 
used in evidence. 

Under Const Amends. 4, 5, property used in the manufacture of intoxi- 
cating liquor and seized upon an unlawful search of a private dwelling 
will be ordered returned, though the Volstead Act provides that there 
shall be no property rights in illicit liquors or apparatus for their manu- 
facture, since to permit the government to retain possession of such prop- 
erty and use it on the trial would be, in effect, to require a defendant to be 
. a witness against himself, contrary to Amendment 5. 

8. Criminal law <^»395— Property used in manufacturing liquor to be re- 

turned, and not used a» evidence, tbougti seized by revenue eoUeetors. 

Under Const. Amend. 4 and Volstead Act, tit. 2, § 25, property used in 
the manufacture of intoxicating liquor and seized upon an illegal search 
of a private dwelling must be ordered returned, and not used in a pending 
criminal case, though two deputy collectors of internal revenue were mem- 
bers of the searching party and observed odors incident to the distillation 
process, whether or not the situation would be different in a civil pro- 
ceeding. 

9. Searches and aeiinree ^=»&— Waiver of eonstitntional riglits most appear 

by clear and positive testimony. 

Before a person can be held to have waived his constitutional right of 
immunity from illegal searches and seizures, the court must be able 
to find that the waiver is sustained by clear and positive testimony. 

10. Searches and seizurea ^=»ft— Evidence InsnlBclent to show person whose 
iioiiie was searched waived constitutional rights. 

Evidence held inauffident to show that one whose private dwelling waa 
illegally searched for evidence of a violation of of the National Prohibition 
Act waived his constitutional rights by inviting the government officers to 
make the search. 

Joe Kelih was indicted for violation of the National Prohibition Act. 
On motion by defendant for the restoration of property as illegally 
and unlawfully seized. Motion allowed. 

Edward C. Knotts, U. S. Atty., and Clark B. Montgomery, Asst. 
U. S. Atty., both of Springfield, 111. 

James M. Bandy, of Granite City, 111., for defendant. 

FITZHENRY, District Judge. Defendant was indicted by the June 
(1920) grand jury. The indictment contains five counts, charging him 
with manufacturing spirituous liquor; having possession of liquor; 
having possession of and under his control an unregistered distilling 
apparatus ; that he did unlawfully make and ferment a certain mash 
fit for distillation, in a building not a registered distillery; and that 
he had possession of property designed for use in the unlawful man- 
ufacture of liquor, in violation of the National Prohibition Act (41 
Stat. 305), on the 18th day of March, 1920. The defendant pleaded 
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not guilty, and made his motion for the restoration of property, chaiig- 
ing it was illegally and unlawfully seized by officers of the govern- 
ment, for the reason that the search warrant under which the search 
and seizure was made was void, as being in violation of the Fourth 
and Fifth Amendments to the Constitution of the United States, in 
that it was issued to search a private dwelling, in violation of the 
provisions of title 2, § 25, of the National Prohibition Act, and for the 
reason that the evidence upon which the government procured the 
indictment and seeks a conviction was gained by reason of the unlaw- 
ful and illegal search. The government denied the facts upon which 
the motion was based. The court heard the evidence without the in- 
tervention of the jury. 

The evidence disclosed that a number of officers under tlie direction 
of M. T. Kiggins, prohibition group chief for the then East St. Louis 
district, armed with a search warrant, went to the private dwelling of 
the defendant, on the 18th day of March, searched his premises, and 
took therefrom one milk can, 12 gallons of distilled whisky, one 
copper coil, and 3 gallons of raisin mash. The group chief was ac- 
companied by five officers, some of whom were prohibition officers, 
two being deputy collectors of internal revenue, one a deputy sheriff, 
and a constable. They went to his home about 3 o'clock in the after- 
noon. The defendant was sitting at a table when Mr. Kiggins ap- 
peared at the door. Defendant testified that Mr. Kiggins said he was 
a government officer, was going to search the premises, showed his 
badge of authority, pushed the defendant aside, and said, "Come on 
to the basement;" while Mr. Kiggins testified that he had a search 
warrant issued by a justice of the peace of Madison county, that he 
read the most of the warrant to the defendant, except the fine print, 
and then proceeded to search the house. While Mr. Kiggins was 
getting in the door, other officers went into the basement, where they 
found defendant's wife, who protested against their entrance. She 
was informed that they were government officers, going to search the 
premises, and they did so, procuring the articles the return of which is 
soueht by the motion. 

The officers found a small still in operation in the basement, being 
operated by defendant's wife, who gave the officers a taste of her 
product. Defendant said the search and seizure were made without his 
consent and against his will, and was firm in his testimony that no 
search warrant was produced, and denies that he was told by anybody 
that the officers had a search warrant, or a warrant for his arrest. It 
was admitted by the government that the evidence and the information 
gained by reason of this raid was the evidence upon which the gov- 
ernment expected to ask for defendant's conviction, except the evi- 
dence of the internal revenue chemist as to the alcoholic content of 
the liquor taken. 

The search warrant was issued by Charles Sowell, and recites that 
"a violation of the National Prohibition Act has been committed, and 
that an illicit still is in operation and is now concealed in the premises 
of Joe Kelich at 1735 Walnut street in the town of Granite City, in 
said county," etc., and was issued to N. F. Kiggins. After the taking 
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of the -evidence and at the conclusion of the arguments, an affidavit 
for a search warrant was produced by the government, and the court 
informed that the search warrant in question was issued upon this 
affidavit, which was not denied by the defendant. The affidavit is that 
of M. T. Kiggins, under date of March 15, 1920, and recites: 

"A violation of the National Prohibition Act has been committed, and af- 
fiant farther states that he has reason to believe that there are Illegally manu- 
factured Uqnors and an Illicit still are now concealed in or on the premises 
at 1735 Walnut street in Granite City and now occupied by Joe KeUch. This 
affidavit is made to obtain a search for said stolen goods." 

Two of the members of Mr. Kiggins' party were deputy collectors of 
internal revenue, and testified that when they arrived upon the prem- 
ises they noticed the odor of the still in operation. Kelih is a labor- 
ing man, a Crotian, and does not talk the English language fluently or 
understand it readily. The house is a small house with a basement 
under it, and the premises had been their private dwelling for a num- 
ber of years. 

On behalf of the government it is not seriously contended that the 
search warrant is valid, but it is claimed the defendant has waived his 
constitutional right by inviting the prohibition officer, Kiggins, and his 
party into his home and permitting them to search and seize tlie prop- 
erty in question without objection ; that there being two deputy col- 
lectors of internal revenue in the party, and, having reason to believe 
a still was in operation by the odors that they ODserved when they 
arrived on the premises, that therefore they had a right to search the 
premises and seize the property without a search warrant; and upon 
the theory that the mere fact that an illegal still was in operation in 
the cellar of the building changed the character of the premises from 
a dwelling to a distillery. 

Important constitutional rights are involved in this case. The experi- 
ences of the people of Massachusetts, which resulted in section 14 of 
the Declaration of Rights 10 years before the Revolution, prohibiting 
general warrants and the exercise by the government of the power to 
search places or seize persons, with no specific charge and without a 
sworn warrant specifying an offense, the persons to be seized, and the 
objects of the seizure, which said declaration of principles also found 
lodgment in the Bill of Rights of Virginia, § 10, found crystallization 
in the Fourth Amendment to the Constitution. This case was largely 
argued upon the theory that the warrant in question was issued with- 
out any oath or affirmation as a basis, but was finally submitted to the 
court upon the theory that the affidavit above quoted was the basis 
upon which the warrant was issued. 

The language of the Fourth Amendment to the* federal Constitution 
discloses that the purpose of that amendment was to cover the con- 
tingencies and the guaranty, the security that was guaranteed to the 
people by both the Massacliusetts and Virginia Bills of Rights, although 
stated in more apt language : 

"The right of the people to be secure in their persons, houses, papers and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported by oath or afiirma- 
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tion, and particularly describing the place to be searched, and the persons and 
things to be seized." 

At the time of the submission of the Fourth Amendment, Congress 
submitted the Fifth, which must be considered and applied in connec- 
tion witli the Fourth. The portion of the Fifth Amendment which 
is pertinent here is: 

"No person ♦ ♦ ♦ shall be compelled In any criminal case to be a 
witness against himself." 

[1,2] If the warrant in this case was issued without an oath or 
affirmation, as required by the Constitution, of course it was void. If 
it was issued on the showing made by the affidavit of Mr. Kiggins 
that "a violation of the National Prohibition Act has been committed, 
and affiant further states that he has reason to believe that there are 
illegally manufactured liquors and an illicit still are now concealed in 
or on the premises," etc., is insufficient of itself to warrant the ju- 
dicial officer to find that a violation of the National Prohibition Act 
has been in fact committed. The witness attempts to find the ulti- 
mate fact, which must be ascertained by the officer authorizing the 
issuance of the warrant. In fact, there is no evidence that a crime 
has been committed, beyond the mere conclusion of Mr. Kiggins. 

[3, 4] No search warrant shall be issued unless the judge has first 
been furnished with facts under oath — not suspicions, beliefs, or sur- 
mises, but facts — which, when the law is properly applied to them, tend 
to establish the necessary legal conclusions, or facts which, when the 
law is properly applied to them, tend to establish probable cause for 
belief that the legal conclusion is right. The inviolability of the ac- 
cused's home is to be determined by the facts, not by rumor, suspi- 
cion, or guesswork. If the facts afford the legal basis for the search 
warrant, the accused must take the consequences. But equally there 
must be consequences for the accuser to face. If the sworn accusation 
is based on fiction, the accuser must take the chance of punishment 
for perjury. Hence the necessity of a sworn statement of facts, be- 
cause one cannot be convicted of perjury for having a belief, though 
the belief be utterly unfounded in fact and law. The finding of the 
legal conclusion or of probable cause from the exhibited facts is a 
judicial function, and it cannot be delegated by the judge to the ac- 
cuser. Veeder v. United States, 252 Fed. 414-418, 164 C. C. A. 338 
(Cir. Ct. of Appeals, 7th Cir.). 

In discussing the Fourth Amendment the Supreme Court of the 
United States recently said : 

"This protection reaches aU alike, whether accused of crime or not, and the 
duty of giving to it force and effect is obligatory upon aU entrusted under 
our federal system with the enforcement of the laws. The tendency of those 
who execute the criminal laws of the country to obtain conviction by means 
of unlawful seizures • • ♦ finds no sanction in the judgments of the 
courts which are charged at all times with the support of the Constitution 
and to which people of all conditions have a right to appeal for the main- 
tenance of such fundamental rights." Weeks v. United States, 232 U. S. 892, 
34 Sup. Ct. 344, 58 L. Ed. 652, L. R. A. 1915B, 834, Ann. Cas. 1915C. 1177. 
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To permit the government to use the evidence gained upon this search 
in the prosecution of the present criminal case would be to compel 
defendant to give evidence against himself within the meaning of 
the Fifth Amendment to the Constitution. The United States Su- 
preme Court, in an opinion handed down on Feboruary 28, 1921, in the 

case of Fcbx Gouled v. United States, 255 U. S. , 41 Sup. Ct. 261, 

65 L. Ed. , elaborately discusses the rights of the people guaran- 
teed to them by the Fourth Amendment and that portion of the Fifth 
Amendment above quoted. In its opinion, written by Mr. Justice 
Clarke, the court said : 

"It would not be possible to add to the emphasis with which the framers of 
our Constitntion and this court (in Boyd r. United States, 116 U. S. 616, 6 Sup. 
Ct. 524, 29 L. Ed. 746, in Weeks r. United States, 232 U. S. 83. 34 Sup. Ct. 341, 
58 L. Ed. 652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177, and in Silverthorne 
Lumber Co. v. United States, 251 U. S. 385, 40 Sup. Ct 182, 64 L. Ed. 319) 
have declared the importance to political liberty and to the welfare of our 
country of the due observance of the rights guaranteed under the Constitution 
by these two amendments. The effect of the decisions cited is : That such rights 
are declared to be Indispensable to the *full enjoyment of personal security, 
personal liberty and private property*; that they are to be regarded as of 
the very essence of constitutional liberty; and that the guaranty of them is 
as Important and as imperative as are the guaranties of the other fundamen- 
tal rights of the individual citizen — the right, to trial by jury, to the writ of 
habeas corpus, and to due process of law. It has been repeatedly decided 
that these amendments should receive a liberal construction, so as to prevent 
stealthy encroachment upon or 'general depreciation' of the rights secured by 
them, by imperceptible practice of courts or well-intentioned, but mistakenly 
overzealous. executive officers.** 

[5] By the Fourth Amendment to the Constitution the people de- 
clared the limit beyond which Congress was not to go in authorizing 
search warrants. Veeder v. United States, supra. But, of course. 
Congress has the power to add further limitations upon the issuance of 
search warrants if it deems proper. By the passage of the National 
Prohibition Act, Congress has seen fit to add a further limitation to 
the issuance of search warrants in liquor cases, where it provided: 

"No search warrant shall Issue to search any private dwelling occupied as 
such unless it is being used for the unlawful sale of intoxicating liquor, or 
unless it is in part used for some business purpose such as a store, shop, saloon, 
restaurant, hotel, or boarding house." National Prohibition Act, tit 2, § 25. 

[I] The defendant in this case has resided in the premises in 
question for some time. There was nothing in the evidence to show 
that the premises were used as anything other than a private dwelling. 
In fact, the court finds that the premises in question were the private 
dwelling of defendant and his family. It is not claimed that defend- 
ant's private dwelling was being used for the illegal sale of intoxi- 
cating liquor. Nor is it claimed that it was being used in' part for any 
business purpose, such as a store, shop, saloon, restaurant, hotel, or 
boarding house. However, the contention is made that, because the 
evidence procured upon the unlawful search discloses a home-made 
still in operation, the premises ceased to be a private dwelling and 
became a distillery. It would be equally as sound to contend that 
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if defendant had had a sausage mill in his kitchen, which his wife 
used occasionally, that would change the character of the dwelling to 
that of a packing house. If section 25, supra, had used the words 
"unless it is being used for the unlawful sale OR MANUFACTURE 
of intoxicating liquor," a different situation would arise ; but the stat- 
ute does not use the capitalized words, and limits the business pur- 
pose to such as a "store, shop, saloon, restaurant, hotel, or boarding 
house." And there is now and was then no evidence to support the 
contention that the premises were used in part for any of the specific 
excepted purposes set out in the statute. The court is of the opinion 
that the search warrant was void ; that the search made under it was 
illegal and unlawful. 

[7] It is further contended, because the Volstead Act provides that 
there shall be no property rights in illicit liquors, or apparatus for 
their manufacture, that therefore the property in question does not 
come within the Fourth and Fifth Amendments. The reason for a 
return of property in all cases of this character is not based upon prop- 
erty rights so much as the personal security afforded by the Fifth 
Amendment, which relieves a man from being compelled to be a wit- 
ness against himself in a criminal case. To permit the government in 
this case to retain possession of the property described in the motion, 
and use it in the trial of the case before the jury, would be in legal 
effect to require this defendant to be a witness against himself in a 
criminal case, which is clearly prohibited by the Constitution. 

[8] The further contention is made that, because there were t\vo 
deputy collectors of internal revenue in Group Chief Kiggins' raiding 
party, when they reached the premises in question and observed 
the odors incident to the distillation process, therefore they had a 
right to seize and destroy the apparatus, and that by virtue of their 
powers the property in question might be used in the pending crim- 
inal case against the defendant. The Fourth Amendment and the 
twenty-fifth section of the Volstead Act make no exceptions of deputy 
collectors of internal revenue. If this were a civil proceeding by the 
government to collect a tax, a different situation might arise, but one 
which is entitled to no consideration here. 

The contention of the government that the defendant in this case 
waived his constitutional rights of freedom from search by inviting 
the government officers into his home is also presented. It is clear 
from the evidence of Mr. Kiggins, the officer in charge of this raid, 
that he thought he had a lawful search warrant, and his testimony 
tends to support the conclusion that he thought he was doing his duty 
by warrant of law and not by invitation ; while the defendant testified 
through an interpreter that he attempted to stop Mr. Kiggins, but that 
the latter said he was a government officer, showed his badge, and 
pushed him aside. 

[9, 10] Before a court can hold that a person has waived any of 
his fundamental constitutional rights, the court must be able to find 
that the contention of a waiver is sustained by clear and positive tes- 
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timony. There is no clear and positive testimony that the defendant 
in this case waived his rights under the law. 

The motion to return the property will be allowed; and it is so or- 
dered. 



UNITED STATES ▼. ONE W. W. SHAW AUTOMOBILE TAXI AND 186 
QUARTS OF PENWICE WHISKY. 

(District Court, N. D. Ohio, E. D. May 20, 1921.) 
No. 10603. 

1. Intoxlcaling liquon <&=>251— Owner of automobile used In transporting 

liquor must show good cause to av<^d forfeiture. 

Under Volstead Act, tit. II, | 26, authorizing condemnation of the 
vehicle used in illegal transportation of liquor, unless good cause to the 
contrary is shown, the burden is on the owner of the vehicle used by 
another in transportation to show good cause why the vehicle should not 
be forfeited. 

2. Intoxicating Uiiuots ^=»251--Owncr of seized automobUe must negative 

authmity to use for transportation and negligence. 

An owner of an automobile, seized while illegally used for the trans- 
portation of liquor, does not show good cause why it should not be for- 
feited, unless he not only proves clearly and satisfactorily that it was 
used without his knowledge and consent, and In excess of any authority 
conferred by him on the person using it, but also removes any imputa- 
tion of negligence by intrusting the vehicle to another under circum- 
stances from which a reasonable person would have foreseen it was to 
be illegally used. 
8. Intoxicating liquors <@=>247 — ^Tftxi driver held to have knowledge that 
whisky was beii^ Illegally transported. 

A taxi driver, who answered a call at a building formerly a saloon and 
was employed to take a passenger a distance of 150 miles, for which the 
charge for the round trip would be $120, and who left his taxi in the 
alley back of the saloon, and thereafter found that it had been moved, 
and several sacks placed therein, was chargeable with knowledge that 
the taxi was being used for the illegal transportation of liquor. 
4. Intoxicating liquors ^=>251 — Taacl company held not to have shown good 
cause for return of seized automobile. 

In proceeding for the condemnation of an automobile seized while 
being used for the illegal transportation of liquor, evidence that the 
taxi driver, who had authority to decide for the company, whether to ac- 
cept the employment or not, and to collect compensation therefor, knew 
that the liquor was being illegally transported, and that the officers 
of the owner corporation had information of facts indicating that the 
employment was an unusual one, Jield not to show good cause by the 
owner for the return of the taxi, though it had instructed its drlvei*s not 
to permit liquor to be transported therein. 

Libel of Information in Forfeiture. Proceeding by the United 
States for the condemnation of one W. W. Shav^ automobile taxi and 
186 quarts of Penwick whisky. Order of condemnation and sale of 
both the whisky and the automobile entered. 

D. J. Needham, Asst. U. S. Atty., of Cleveland, Ohio. 
Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, for claim- 
ant. 
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WESTENHAVER, District Judge. This libel is filed to condemn 
and forfeit one W. W. Shaw automobile and 186 quarts of whisky* 
The automobile was seized at Youngstown, Ohio, while being used 
in the illegal transportation of the whisky by August L. Becker as 
driver, and Louis Szczygielski, as owner or custodian of the whisky. 
Both of them have been convicted of the offense of illegally transport- 
ing intoxicating liquor. The Pittsburgh Taxicab Company has appear- 
ed and intervenes, claiming to be the owner of the automobile, and 
that it was being thus illegally used without its knowledge, authority, 
or consent. 

[ 1 ] Upon the foregoing facts, the whisky is in any event subject to 
condemnation and forfeiture. The automobile is also subject to con- 
demnation and forfeiture, unless upon the facts good cause is shown 
under section 26, title II, Act October 28, 1919, known as the Volstead 
Act (41 Stat. 315), for surrendering it to the owner. This section, 
among other things, provides that, whenever an officer seizes intoxicat- 
ing liquor being illegally transported, he shall also take possession of 
the vehicle used in such illegal transportation, and that, upon convic- 
tion of the person guilty of the illegal transportation, the liquor shall 
be destroyed, and, "unless good cause to the contrary is shown, the ve- 
hicle shall also be condemned and sold." Obviously, this puts upon the 
owner the burden of proof to show good cause in law why the vehicle 
shall not be thus condemned and forfeited. 

[2] What is good cause is not defined in the act, and has not as yet 
been authoritatively defined by decision. It lias been discussed in U. S. 
V. Burns (Peck, D. J.) 270 Fed. (D. C.) 681, U. S. v. Brockley (Witmer, 
D. J.) 266 Fed. (D. C.) 1001, and The Saxon (Smith, D. J.) 269 Fed. 
(D. C.) 639, in all of which the vehicle was ordered to be surrendered 
to the owner. Upon the facts appearing in these cases, I concur in 
the conclusions reached. In my opinion, however, good cause is not 
shown, unless the owner can prove clearly and satisfactorily that his 
automobile was used, not only without his knowledge and consent, but 
in excess. of any authority, express or implied, which may have been 
conferred by him upon the person using it. I am further of opinion 
that the owner must remove any imputation that he negligently intrust- 
ed his automobile to an employe or other person under circumstances 
from which a careful and prudent person ought to have foreseen that 
it was likely to be thus illegally used. This section differs from R. S. 
§ 3450 (U. S. Comp. St § 6352), under which a vehicle used in fur- 
therance of a fraud upon the revenue laws is subject to condemnation 
and forfeiture, despite the innocence or want of knowledge of the 
owner. See Grant Co. v. U. S., 254 U. S. 505, 41 Sup. Ct. 189, 65 L. 

Ed. , decided by the U. S. Supreme Court January 17, 1921. That 

section does not exempt the vehicle from forfeiture upon good cause 
shown, whereas the applicable section of the Volstead Act not only 
does so exempt it, but further provides that a bona fide lien on the ve^ 
hide is protected^if the lienor can show that his lien was created with- 
out any notice that the vehicle was to be used for the illegal transpor- 
tation of liquor. This departure from the policy of the revenue laws 
is evidently for the purpose only of protecting innocent and careful 



Digitized by 



Google 



UNITED STATES V. ONE W. W. SHAW AUTOMOBILB TAXI, ETC. 493 

(27« P.) 

owners from the hardship resulting from the unauthorized use, with- 
out their knowledge and consent, of their property. A heavy burden, 
however, remains upon the owner, not only of proving that his vehicle 
was thus used without his knowledge, authority, or consent, but of re- 
pelling any inference of negligence or collusion. It is in the light of 
the evils at which the law is directed that the facts in each case must 
be weighed and scrutinized, in order to determine whether good cause 
is shown. 

[3] In this case the owner, the Pittsburgh Taxicab Company, was 
engaged in the automobile livery business in Pittsburgh, Pa. It had an 
equipment of probably 100 automobiles or taxicabs. It employed from 
175 to 200 drivers. August L. Becker was one of its regular drivers. 
On the occasion in question he was directed by a dispatcher of the 
taxicab company, whose business it was to answer calls and send out 
taxicabs, to go to 410 West Main street. West End, Pittsburgh, in re- 
sponse to a call. The premises at this number were used for saloon 
purposes. Upon arriving there he was met by the saloon keeper, prob- 
ably a foreigner, and was presented to one Louis Szczygielski, who said 
he wanted a taxicab to take him to Cleveland, Ohio. Thereupon Beck- 
er called the company superintendent, telling him that the man wanted 
to go to Cleveland, and that the taxicab he then had was in no condition 
to" be driven such a distance. The superintendent directed him to bring 
that car back to the company's garage and exchange it for a car suit- 
able for the trip, which he did, obtaining the necessary supplies and a 
^are tire. What, if anything, he reported to the superintendent, or 
what inquiries, if any, the superintendent made of him are not dis- 
closed in the evidence. Returning to 410 West Main street, he drove 
the taxicab in an alley in the rear of the saloon, went inside, and re- 
mained there talking with the saloon keeper until he was later in- 
formed that all w^ ready to proceed, ana, upon going out into the 
street, found that his car was down at or near the street comer, some 
distance from where he had left it in the alley. He started on this trip, 
if his affidavit is to be believed, without further inquiry or without 
discovering that a number of sacks had been loaded into the rear part 
of the body of his car, and did not discover that the sacks contained 
whisky until later, en route, one of the bottles was broken. Undoubt- 
edly, Upon the admitted facts, he must be held to have been a full par- 
ticipant in the illegal transportation. It surpasses belief that he did 
not know the nature and purpose of the enterprise from the moment 
he first arrived in front of the .saloon and before returning to the ga- 
rage for another car. 

[4] The owner's situation is somewhat different. One of its officers 
testifies that the hiring of taxicabs for trips to Cleveland was not un- 
usual in its business ; also that instructions had been repeatedly given 
to its drivers that they should not use any of its cars in the transpor- 
tation of intoxicating liquors; that these instructions had not only 
been bulletined, but that the drivers had been called together and given 
explicit oral instructions. It is further testified that the instructions to 
the drivers were that if, upon arrival at the place of call, a passenger 
appeared to have intoxicating liquors to be transported, the service 
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should be refused. The course of business when a call came to the 
company office was to relay the message by telephone to the taxicab 
stand or station nearest to the place where the taxicab was to be sent, 
and that in this instance the dispatcher had relayed the message from 
the office to the Penn Hotel that an automobile was wanted by some 
one at 410 West Main street. It seems that the final duty of accept- 
ing or declining to contract for the desired service, and of collecting 
the charges, were entrusted to the driver. The rate of charge for 
this service, Becker says, was 40 cents a mile, and that he had expect- 
ed to collect it at the end of the trip. In the instant case it does not 
appear that either the dispatcher or superintendent did anything by 
way of inquiry or otherwise, either before or after the call was receiv- 
ed or Becker came in to exchange his car, to assure himself of the na- 
ture of the prospective trip to Cleveland. 

Upon these facts I am of opii^jon that good cause is not shown to 
exonerate the automobile from condemnation and forfeiture. The 
driver in a way represented the owner at the time he devoted its car to 
this illegal service. It is true that his authority and powers were re- 
stricted as compared with the authority and power of a manager or 
superintendent, but within that limited scope he had power and author- 
ity to act for the owner, which, being a corporation, must of neces- 
sity always act by agents. He was so far within the scope of his au- 
thority that the owner during the entire period would have been liable 
for his negligence in operating the car and for repairs and supplies 
ordered during the trip. If he had negligently injured some one en 
route, the owner would have been liable in damages. I do not hold 
that an automobile livery is to be held liable in all cases, if a driver, 
contrary to instructions, devotes one of its cars to the illegal transpor- 
tation of intoxicating liquor. It should, no doubt, depend upon the 
facts and circumstances of each case. In the instant case, the facts 
and circumstances are that the owner's dispatcher or superintendent 
sent its driver to premises used for saloon purposes ; that he permitted 
the driver, after being informed that the car was destined for Cleve- 
land, to engage in that enterprise without inquiry or investigation; 
that full authority was conferred on the driver to engage or refuse to 
engage in the enterprise, using his own judgment as to whether the 
transaction was legal or illegal ; and that no precautions were taken at 
any time to ascertain whether or not the transaction was legal or il- 
legal. The distance to be traveled each way is approximately 150 
miles. The expense of a round trip, at 40 cents a mile, would be ap- 
proximately $120. It is difficult to believe that this is a simple, ordi- 
nary transaction in the usual course of business. It was then a matter 
of public notoriety that whisky was being transported, not only in suit 
cases and trunks upon railway trains, but upon the public highways in 
automobiles and trucks. To exonerate the owner on a showing merely 
that instructions had been given to its drivers not to engage in the il- 
legal transportation of intoxicating liquors, notwithstanding the drivers 
were intrusted with full authority to decide whether the transaction 
was legal or illegal, would open wide the door to collusion and evasion 
of the law. Upon the facts and under these circumstances, I am of 
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opinion that the owner has not shown good cause for the return of 
its car. 

The usual order of condemnation and sale, both of the whisky and 
of the automobile, will be entered. An exception may be noted. 



TURNED TRANSPORTATION CO. v. NATIONAL DREDGING & LIGHT- 

ERAGE CX). 

(District Court, B. D. Pennsylvania. May lOp 1921.) 

No. 52. 

1. (Slipping ^r^58(^)— Evidence held to siiow diarterer agreed to return 

lighter in good eondition. 

On a libel for damages sustained by tbe sinking of a chartered lighter, 
evidence that, after the sinking, the charterer's president stated he had 
agreed to raise the lighter, held to corroborate the owner's evidence, de- 
nied by the charterer, that a provision of tbe charter required the return 
of the lighter in good condition. 

2. (Slipping <8=s>54— Implied agreenunt to return does not make charterer in- 

surer. 

The agreement Implied In a charter party for the return of a chartered 
vessel in the same condition as when delivered does not, alone, make the 
charterer an insurer, so as to hold him responsible for failure to return, 
where the boat was lost or destroyed without his fault. 

3. Shipfrfng <&=»58(2) — Evidence held to show compUance with warranty of 

seaworthhiess of chartered lighter. 

Evidence by two masters of a chartered lighter that she was not leaking 
Just before she sank, and that she was not cranky in handling, held to 
show compliance by the owner with his warranty of seaworthiness of 
the lighter and of her fitness for the purpose intended. 

4. Stiipping ^==^58(2) — ^Evidence held to sliow overioa^iig by eharierer was 

cause of sinking. 

On a libel to recover damages for the sinking of a chartered lighter, 
used in hauling sand from a dredge, evidence held to show that tne 
sinking was caused by the improper loading of too much sand at the stern 
of the dredge. 

5. I^ppii^ ^=954 — Charterer liable for improper loading over protest of 

lighter's master. 

Though the loading of a chartered lighter is ordinarily In charge of 
her master, the charterer is liable for the overloading of the stern of 
the lighter over the protest of the master, who had no means of en- 
forcing his protest, since the lighter was without power, so that the mas- 
ter could not remove her, except ^y casting adrift. 

In Admiralty. Libel in personam by the Tumey Transportation 
Company against the National Dredging & Lighterage Company. On 
final hearing. Decree rendered for libelant. 

Lewis, Adler & Laws, of Philadelphia, Pa., for libelant. 
Willard M. Harris, of Philadelphia, Pa., for respondent. 

THOMPSON, District Judge. The Turney Transportation Com- 
pany, owner of the deck lighter Emma, filed its libel in personam 
against the National Dredging & Lighterage Company, to recover dam- 

^s»For other casei see same topic A KEY-NUMBBR in all Key-Numbered Digests & Indexes 
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ages alleged to have been suffered by the libelant in consequence of the 
sinking of the lighter while under charter to the respondent. The re- 
spondent was engaged in the business of dredging in the Delaware 
river, and, during the period covering the controversy in this case, 
was operating the dredge National below Whitehill, N. J. 

A verbal charter was entered into between the libelant, through its 
directing manager, George W. Patterson, and the respondent, through 
its president, Frank Caven, for two lighters, one of which was the 
Emma, at $11 per day for lightering sand during the season of 1919 
from the dredge to the respondent's wharf at Tioga street, Philadel- 
phia. The libelant claims there was an agreement that the lighter 
should be delivered up to it in the same condition as when received 
The respondent denies such an agreement 

The lighter was delivered to the respondent and taken away by its 
tug on April 23, 1919. It was without motive power, and was in 
charge of one man as master and caretaker. It is constructed qf wood, 
about 110 feet long, 28 feet beam, and about 8 feet depth of hold, 
with a deck upon which cargo was carried. 

The National is a river dredge, and was in charge of a master, mate, 
and crew. The lighter was used under the charter in receiving and 
carrying sand from April 23 to June 30, 1919. On the latter day she 
was tied up on the port side of the dredge, receiving a cargo of sand. 
The sand was delivered upon the deck of the lighter by means of a 
chute from the dredge, and, while the sand was still being discharged 
through the chute upon the lighter, the latter turned over and- was 
sunk. The libelant claims damages based upon the cost of raising the 
lighter and the loss of its use from June 30 to September 19, 1919. 

[1] While the libelant claims that, under the terms of the charter 
party, the lighter was to be returned in the same condition as when 
received, the evidence on its behalf is principally directed to proof of 
negligence on the part of the respondent's master and crew in their 
manner of loading. The weight of the evidence, however, is in favor 
of the libelant's contention that Mr. Caven agreed to return the lighter 
in good condition. This is testified to by Mr. Patterson, and, while it 
is denied by Mr. Caven, Mr. Patterson's testimony is corroborated by 
that of Jesse A. Gray, who was engaged in the business of submarine 
diving and wrecking. He testified that on July 12 Mr. Caven request- 
ed him to go to Bordentown to examine the lighter, and stated to him 
that he had agreed with Mr. Tumey, president of the libelant company, 
to raise the boat. 

In pursuance of further conversation with Mr. Caven, he went at 
his direction on July 17 to make an examination of the sunken lighter, 
and did examine it. Mir. Caven's conduct, subsequent to the sinking, 
clearly indicates that he considered the respondent responsible for the 
raising of the lighter. It is difficult to explain it on any other ground. 
It is found as a fact that the agreement was made as alleged by the li- 
belant. 

[2] Judge Dickinson held in Killam & Co. v. Monad Engineering 
Co. (D. C.) 216 Fed. 438, that a covenant for the return of a chartered 
vessel in the same good order and condition as when originally deliver- 
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cd is implied in a charter party. And Judge WooUey in Johnson Light- 
erage Co., No. 24, 248 Fed. 80, 160 C. C. A. 214, held that,' while 
there is an implied covenant to deliver up a vessel at the end of the 
term, that covenant alone does not make the charterer an insurer, so 
as to hold him responsible for failure to return, where the boat has 
been lost or destroyed without his fault. If, therefore, the sinking of 
the lighter was the result of the negligence of the charterer, the cove- 
nant to return applies, without regard to an expressed agreement in 
the charter. 

[3] On the other hand, there is an implied warranty of seaworthi- 
ness and fitness for the use to which the boat is intended to be put. 
Upon the evidence, the libelant has sustained the burden of proof, 
from which it is found that the lighter was in all respects seaworthy 
at the time it was delivered to the respondent. Both the masters of 
the boat, Capt. Bowes and Capt. Devlin, who succeeded him in charge 
of her during the time she was under charter, testified that she was 
in good condition, did not leak, and was not ''cranky" ; the latter con- 
dition being that to which some of the respondent's witnesses attribute 
her capsizing. There was no water in her hold of any consequence on 
the morning of the day she turned oven She had. prior thereto been 
examined and recaulked, where necessary, at the Delaware Shipyard. 
Capt. Bowes, who was familiar with the vessel and who slept on her at 
night, and Capt. Devlin, who lived on the boat with his wife, both 
gave testimony, which, together with that of Mr. Patterson, in the ab- 
sence of anything to controvert it, affords a prima facie case of the 
boat being in good condition and not "cranky." 

[4] The libelant contends that the cause of the turning over of the 
boat was her being improperly overloaded at the directions of the mas- 
ter of the dredge, through the man in charge of the chute placing, after 
she was loaded to her capacity, an additional quantity of sand at her 
stern. 

The respondent contends that the master of the lighter was in entire 
control of her loading, and that, if she was improperly loaded, it was 
because the master of the ba^e did not properly direct the placing of 
the load through the chute. There was evidence on the part of the re- 
spondent tending to show a general custom requiring the master of a 
lighter to direct her loading. That that is the ordinary duty of a barge 
master within reasonable limitations is found from the evidence and 
is sustained by the testimony of Mr. Patterson on cross-examination : 

Q. ♦ ♦ ♦ The work [shooting the sand down the chutes onto the bargel 
is done by the dredge, but it is the business of the barge master, as you have 
seen in your e5qperience, the barge master stands on the sand on the barge 
directing where the sand shall be loaded; Is not that your experience? A. 
Yes ; it should be that way. 

The facts in connection with the capsizing are found to be as fol- 
lows : While being loaded, the lighter was placed in position by mov- 
ing her forward or aft by means of lines worked by the gypsy winch. 
The barge had been loaded at the stem down to within a few inches of 
her rail. The master of the barge instructed the chute tender on the 
dredge that he had enough sand on the stern of the barge. The chute 

272 F.— 32 
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tender thereupon pulled the barge back so as to bring her bow under 
the chute. The master of the dredge, upon observing the load on the 
lighter, instructed the chute tender that he should put more load on the 
stern. After completing the load at the bow, the chute tender pulled 
the lighter forward and turned the sand from the chutes onto the stem, 
and then began filling up in the center. While putting this additional 
load on, the lighter rolled over and capsized. 

It is apparent that the capsizing of the lighter was due to overloading 
her stern, which was about 6 inches out of water when the master of 
the dredge had instructed the chute tender to put more on the stem. 
The stern was put under water and the capsizing resulted, when, after 
putting the additional load on the stern, the chute tender had begun to 
put the usual load in the center. The additional load was put on the 
stem after protest by the master of the ligliter that she already had 
sufficient load there. 

[5] The respondent contends that, even if the captain of the lighter 
did protest against the additional load, the barge was under his control, 
and he was therefore responsible for whatever was done. It appears 
from the testimony, however, that the Emma, being without motive 
power, could not have been taken away by her master imless he had cut 
the lines and allowed her to go adrift. That, in all probability, would 
not have obviated her turning over. It is found that the master of the 
lighter remonstrated against the overloading. While it was his duty 
to direct the loading, it was also the duty of 3iose on the dredge to load 
in accordance with his directions. Instead- of heeding his remon- 
strance, however, they took the responsibility into their hands of plac- 
ing the additional load upon her, and the fault, which caused the cap- 
sizing, is therefore that of the respondent. 

A decree will be entered in favor of the libelant, with costs, for 
damages resulting from the sinking of the lighter, including the rea- 
sonable cost of raising and repairing her, and those resulting from the 
loss of her use from the time she was sunk until repaired and fit for 
service, with reference to a commissioner to ascertain and report the 
damages. 



UNITED STATES ▼. BERGDOLL et aL 
and four other cases. 

(District Ckmrt, B. D. Pennsylvania. April 26, 1021.) 

Nos. 9, 10, 12, 18, and 16. 

1. Time ^=»9(1), 10(1)— Notice of indoctiim into militarj service held too 
siiorl-.^ oo exduding first day and Sunday. 

Under the Selective Service Act (Comp. St. 1918, Ck)mp. St. Ann. Supp. 
1919, $$ 2044a-2044k), which recognized a distinction between those liable 
to military service and those actually inducted into service, and required a 
notice to be given to the individual 10 days before he was to report for 
induction into service, exclusive of the day of service of the notice and of 
Sundays and holidays, notices which were served on a Monday and ended 
with Thursday of the next week were 9 days only, when the day of service 
and the intervening Sunday were deducted. 

^=»For other cases eee same topic & KEY-NUMBER in all Key-Numbered Digests a Indexes 
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2. Criminal law <&=>922 (3) —.Defendant held mtltied to new trial. If error in 

charge affecting aU but two counts was committed. 

Where defendants were tried on 5 indictments, containing a total of 40 
separate connts, all but 2 of which were based on the offense of aiding 
desertion from the military service, or on conspiracies to commit that 
offense, defendants will be granted a new trial, in the discretion of the 
court, if there was error in charging that the persons aided were in the 
military service, though the other 2 counts charged obstruction of re- 
cruiting. 

3. Army and navy ^:»20— Selective service boards not held to verbal nice- 

ties. 

The selective service boards, who were without special training, and 
who were required to act without great deliberation In view of the 
emergency, wiU not be held to the verbal niceties of special pleading ; but 
the courts will look to the substance of what was done by them, rather 
than to the mere fotmal mode by which it was done. 

4. Army and navy ^=»2<>— Pearson selected Is in miUtaiy service 10 days Bfter 

notice, wUdi specUled only 9 days. 

Where the notice given by the selective service board to an individual, 
requiring him to report for service, designated a day for him to report 
which was one day less than the 10 days to which he was entitled under the 
Selective Service Act (Comp. St. 1018, Comp. St: Ann, Supp. 1919, §S 
2044a-2044k), that fact did not invalidate the notice, but the person so 
notified became inducted into the military service on the tenth day after 
the notice was served. 

5. Conspiracy ^=^1 — Overt act by one conspirator estabUdies guilt of all. 

While proof of overt act is essential to establish the offense of con- 
spiracy, that act need not be participated in by all the conspirators, but 
the act of one in furtherance of the conspiracy makes the guilt of all 
complete. 

6. Criminal law ^:»9S5(1) —Defendants held not oititled to new trial, thon^ 

evidence did not sustain two counts. 

Where defendants were tried on 5 Indictments, containing In all 40 
counts, all but 2 of which were for aiding or conspiring to aid desertion, a 
new trial will not be granted because the evidence was insufficient to show 
their guilt of the other 2 counts, which charged obstruction of recruiting. 

7. Criminal law <&=^22 (1) — ^Defendiants cannot, on motion for new trial, com- 

plain that status as soldiers was submitted to Jury. 

Defendants cannot complain, on motion for new trial, that the trial 
Judge submitted to the Jury the question whether the men whose desertion 
defendants were charged with aiding were soldiers, where that conclusion 
followed as a matter of law from the facts submitted. 

& Criminal law ^=»878(4) — ^Verdict not impaired by inconsistency of find- 
ii^ as to some d^endants. 

A verdict in a prosecution on several indictments eontalning numerous 
counts against different defendants is not invalidated because, as to 
several of the defendants, it was not logically consistent under the evi- 
dence. 

Emma C. Bergdoll and others, Charles Braun and others, Charles 
Braun, Emma C. Bergdoll, and James E. Romig were convicted on five 
separate indictments of conspiracy to aid soldiers in military service 
in deserting. On motion for new trial. Motion refused. 

T. Henry Walnut, Asst. U. S. Atty., and Chas. D. McAvoy, U. S. 
Atty., both of Philadelphia, Pa., for plaintiff. 
Theodore Lane Bean, of Norristown, Pa., for defendants. 

^=»Por ot|iar caa«8 see same topic A KEY-NUMBER in aU Key-Numbered Dlgeets & Indexes 
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DICKINSON, District Judge. The trial of this case, so far as it 
involved the work of counsel concerned, was marked both by ability 
and conspicuous fairness. These two qualities go together. As a re- 
sult the record is clear of objections to trial rulings, except those in- 
tended to raise clear-cut questions of law. 

There were 5 indictments submitted, involving five defendants who 
were tried. The five tried were indicted with two others who were 
not tried. The 5 indictments involved a total of 40 separate counts. 
As counsel for defendants analyzes the counts of the indictments, all 
of them, except 2, charge either an individual act or a conspiracy with 
others to commit the offense of aiding Grover C. BergdoU and Erwin 
R. BergdoU, soldiers in the military service of the United States, in 
deserting. These persons are the two named iti the indictments who 
were not tried. The excepted counts are the fourth in the indictment 
which bears the number 9 and the third in No. 10. These indictments 
are against joint defendants; the others against individual defend- 
ants. These excepted counts charge a conspiracy to obstruct recruit- 
ing, etc. The individual indictments make no charge of obstruction. 

The first question raised, and, indeed, the only question of law raised, 
is whether or not the men not tried were in the military service of the 
United States. The value of the determination of this question lies on 
the surface of it. It is true that, inasmuch as each conspiracy indict- 
ment contained a count for obstructing recruiting, etc., the question of 
being in the military service would as to these counts be of no vital im- 
portance ; hut as 3 of the indictments upon which there was a conviction 
made no such charge ag^ainst the particular defendant there concerned, 
the point raised is as to these indictments of controlling importance. 
Whether the fact is disclosed by this technical record or not, it is the 
fact that Grover C. BergdoU and Erwin R, BergdoU each are under 
the sentence of a military court for the military oflFense of desertion. 
This necessarily involves the finding that each was in the military 
service. The fact adverted to may be of no legal importance, but it 
does involve the possible practical consequence of having one finding 
made by one court and another by another court. Such a result 
would, of course, be regrettable ; but none the less, inasmuch as the 
District Courts, as trial courts, deal with the rights of individual de- 
fendants before them, if it be the right of these defendants to have 
this question determined otherwise than as it has been determined by 
another tribunal, they must be accorded all their rights, whatever the 
consequences. 

The argument addressed to us by the very capable counsel for the 
defendants is of crystal-Uke clearness. Without any purpose to para- 
phrase it, but merely to present the point sought to be made, it is that 
the Universal Service Act (Comp. St. 1918, Comp. St. Ann. Supp. 
1918, §§ 2044a-2044k) begins with the broad statement that all per- 
sons belonging to the described classes, with the exceptions enumerat- 
ed, were liable to be called upon for military service. The two men 
involved in this case were admittedly so liable. The distinction is set 
up, however, between admissibility or liability to service and being in 
the service. The question with which we are confronted is not wheth- 
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cr these men were eligible for induction, but whether they were actually 
inducted, into the service. The act of Congress provides the machin- 
ery of induction. A part of it is that the members of this eligible 
class shall appear before an appropriate board, clothed with power to 
determine, at least in the first instance, the liability of the individual 
to be called to service, his physical equipment for service, and the 
propriety of his being called into service. 

There is a further machinery provided to bring the individuals con- 
cerned before the board, and to afford a full opportunity to reach the 
required decision by the board. When an individual is thus selected 
for service, there is a further machinery provided for bringing him in 
fact and reality into the service. 

There is thus a dividing line, clearly recognized, if not drawn by the 
act of Congress, not only between those who are thus brought into lia- 
bility to military service and those who are exempted out of it because 
of ineligibility, but also between all those who have been actually in- 
ducted into the service and those who have not been, although eligible 
to service and under an obligation to serve. This line is recognized, in 
that it is made an offense to obstruct recruiting, and thereby prevent- 
ing an actual entry into the service, and it is also made an offense to 
desert from the service after having been inducted. These are offens- 
es different in character by every test which can be applied for the pur- 
pose of distinguishing offenses. 

[1] A part of the machinery of induction, and the part with which 
wc are concerned, is notice to the individual concerned. He was to 
'have the notice provided in the act of Congress. This gave him, be- 
tween the time of his selection and the time when he became actually 
in the service, 10 full days, exclusive of what are sometimes called 
"lay days" or "free days." These days are defined by Congress. 

The notice to Grover C. Bergdoll began with Monday, July 29, 
1918, and ended with Thursday, August 8th, Excluding the day of 
commencement and the intervening Sunday, the count is 9 days, and 
not 10. In like manner, in the case of Erwin R. Bergdoll, the» notice 
began on Mcmday, April 29, 1918, and ended with Thursday, May 
9th. Striking out the day of the beginning of the notice and the in- 
tervening Sunday, we again have a count of 9 days. 

[2] A point which specifically and clearly raised the question now 
raised was presented to the trial judge and was negatived. If this 
was error, it was reversible error, and goes- to every one of the in- 
dictments. The application to some of the indictments i§ clear, be- 
cause the only offense charged involved desertion. It is true that each 
of 2 of the indictments contained a count which involved the offense of 
obstructing; but this latter charge was coupled with other charges, 
in the same indictment, involving the offense of desertion. 

In the exercise of the discretion of a trial court, we think a new trial 
should be granted, if there was error in the instruction given to the 
jury. The effect of false instruction in this respect would be too un- 
certain to warrant us in sustaining any part of the findings. This 
brings us to face squarely the question of error or no error. 

[3] There are two or three general observations which are not out 
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of place. The question raised involves the work of the selective serv- 
ice boards. Many of the men on these boards — indeed, nearly all of 
them — ^were without special training or experience in the work they 
were called upon to do. However willing we might he, because of this, 
to accept excuses for mistakes, we cannot, of course, condone errors 
which deprive others of their rights. At the same time, in reviewing 
their work, it would be nothing short of folly to hold them to the ver- 
bal niceties and sometimes almost painful preciseness and accuracy of 
special pleading. Every man appearing before them is to be upheld in 
every assertion of his rights. War, however, is a very practical kind 
of business, and battles might be lost and the doom of a nation sealed, 
if too great deliberateness prevailed in the councils of those in charge 
of the recruiting service. Here, as perhaps nowhere else, we are to 
look to the substance of what is done rather than to the mere formal 
mode in which it was done. 

Another thought is that the men called to the military service of their 
country have their part in the workings of the Selective Service Act 
as well as the boards. The thought back of this act of Congress is an 
inspiring one. All the people join in making it. It is a law self-im- 
posed by a self-governing people. There is no thougfht of conscription 
in it. "Conscript" has come to have a bad sound. The thought is uni- 
versal service. All the people place themselves voluntarily at the call 
of the country in its need. They are all volunteers. There are no 
conscripts. The only work is that of selection. Who are best fitted 
and best equipped for the special service required, for which all have 
offered themselves? Congress took the first step in selection, and 
brought the number of volunteers within manageable limits by shutting 
out all except males coming within certain age limits and making spe- 
cial exclusions. The duty of a closer and more individual selection 
was committed to the boards constituted for the purpose. When they 
had made their final selection and classification, the man to whom the 
opportunity for service was still open was notified. He had 10 days in 
which to report for service. 

[4] Just here arises another thought. He was entitled to notice. 
This was his right. No question is raised, however, in the instant case 
that the notice was not given and received. When notice was given 
him of his selection, he had 10 days during which he kept his status as 
a civiHan. This, also, was his right. Until the expiration of the 10 days 
he could not have committed a military offense, because he was not 
in the military service. It is to be observed that his status was changed 
when and as changed by the power of the law, and not the ruling of 
the board. 

When Erwin R. BergdoU, on April 29, 1918, received notice of his 
selection, the law visited upon him the consequence, as a consequence, 
that 10 days thereafter he became a soldier. Let it be admitted, as it 
seems to us it must be, that the day the law worked this change was 
Friday, May 10th, and not earlier; what of it? Let it be admitted, 
as again we think it must be, that if he had been charged before May 
10th with an offense which could only be committed by a man in the 
service, he would not have been guilty; what, again, of that? It is 
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not pretended that the 10 days here has any such significance. All that 
is contended is that the board miscounted the 10 days, and thought 
they were up on May 9th, instead of May 10th, and that because of 
this all the results of the operation of the statute and the work of the 
board was annulled. 

The position taken in this particular case is even more advanced 
still, because it must be that the result is not only annulled, but avoided 
beyond recall. We say this for the reason that a request for a rehear- 
ing on the question of classification was made to the board. This re- 
quest the board did not grant, but because of it the time given in which 
to report for duty was recalled, and a later date fixed, which gave 
BergdoU much more time than the 10 days allowed him by law. There 
is, in consequence, no fact merit in the complaint made. Irrespective 
even of the second notification given, we refuse to accept the inference 
drawn that the notice of selection and the consequent duty to report 10 
days thereafter became a nullity merely because of a miscount of the 
number of days by the board. 

Our view is that by force of the act of Congress BergdoU was in 
the service of the United States as a soldier after 10 days from the 
time of notice to him of his selection. There is, moreover, room for 
the distinction, which has been pressed upon us, but into which we will 
not go, between void judgments and those which are merely voidable 
The argument of counsel for defendants would seem to embrace the 
view that BergdoU became a soldier only by force and virtue of the 
finding and declared judgment of the board. Even if so, all which is 
said against it is that the judgment was prematurely entered. 

There were good reasons for not disposing of the present motion 
until now. In the interim we have had the benefit of the ruling of the 
United States District Court for the EHstrict of Kansas, First Division. 
It is of direct bearing and value, because of the circumstances that it 
disposes, not merely of the very question raised before us. but of that 
question arising out of the same state of facts. In re Petition of Ed- 
win R. BergdoU (not yet reported). Irrespective of the conclusion 
reached being in accord with our views, we think the ruling made, as 
well as that of the military courts, should be accepted and followed by 
this court. We have, because of this, restricted this opinion to the 
main point raised, assuming the minor questions to be out of the way. 

[5] 2. The second point made is that there is no evidence of any act 
done by the defendants tending to obstruct recruiting, etc. This point 
is clinched by the statement that in the individual indictments no such 
act is charged against any one of them. The distinction, which is un- 
doubtedly a real one, is between a conspiracy to commit an offense and 
the commission of the offense itself. There must, of course, in a con- 
spiracy offense, appear both the conspiracy and an act in its further- 
ance. The conspiracy has been found. The objective offenses were 
two— obstruction and desertion, or either. There must have been what 
is called an overt act; but this need not have been the act of all the 
conspirators. The act of any one after the conspiracy has been once 
formed makes the guilt of all complete. 

There is this to be said about the charge of conspiracy. A number 
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of years ago the professional opinion was that a charge of conspiracy 
was so difficult to establish that counsel always hesitated to charge it. 
Now it is recognized as a charge so easy to prove that it almost proves 
itself, where the evidence of the offense or the attempt to commit is 
clear, and the defendants were in any way connected with it before- 
hand and have acted together. 

[8] This second-point is, moreover, of little practical value. If tlie 
court was wrong in permitting the jury to make a finding of the deser- 
tion offense, we would not sustain the verdict on the obstruction 
charge. The converse, as a practical proposition, does not hold good, 
because, if defendants are guilty of the desertion charge, they are 
without doubt guilty of the other offense; if the conspiracy antedated 
the induction of the brothers into the service, and the conspiracy had 
for its object first keeping them out of the service, and after they were 
in getting them out by making deserters of them. 

3. What has* already been said covers the third point made. It is 
essentially the same, and is rested upon the asserted fact that there was 
no evidence of anything done prior to the induction into the service. 
This assertion has already been disposed of. There was evidence of 
things done by the BergdoUs, and this is sufficient. Here, again, the 
point made is of little practical importance. The desertion offense 
would sustain the verdict, and a new trial would not be granted, even 
if the evidence did not strongly support the finding of a conspiracy 
antedating induction into the service. 

4. The fourth point made is the same point in a somewhat different 
guise. 

5 and 6. The fifth and sixth points made are admittedly merely cu- 
mulative. It is not ahogether clear that anything further is intended 
by the excerpts from the charge. 

[7] The trial judge felt it was his duty to charge the jury that, if 
the facts were found to be as charged, the conclusion followed as a 
matter of law that these men were soldiers. It is true the whole ques- 
tion was left to the jury to find ; but of this the defendants cannot 
complain, and we assume are not complaining. 

[8] 7. Counsel for defendants could not very well feel free to make 

a differentiation among the defendants. It might carry a consequence 

which counsel did not intend. We are, however, not so hampered, and 

think such differentiation may be made. The personal feeling between 

fVio defendant Charles Braun and his brothers was such as that the 

might have been persuaded that he disapproved of the conduct of 

rothers, and, in consequence, was not in a conspiracy to have done 

to which he was opposed. The jury, moreover, gave an effect to 

of the evidence as against Braun which they did not give to it as 

ist one or more of the other defendants. The jury, however, has 

d that Braun was in the conspiracy, although doubtless convinced, 

e trial judge was, that his moral guilt was less and his motives 

:riminal than those of some of the others. In strict logic, certain 

ires of the testimony bore as strongly against the defendants 

n the jury favored as it did against Charles Braun. The argu- 

is, as a result, logical that, if these witnesses were telling the 
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truth, all the defendants were equally guilty. If they were not tellijji; 
the truth, Braun was not guilty. 

Among the admirable nualities of the human mind and character, 
consistency is singled out as a jewel. Just what meaning this figure of 
speech is meant to carry is not clear. No one, however, is to be con- 
demned for not possessing jewels, and he who has them is not expect- . 
ed to have them on view at all times. Mere formal logical consistency 
is not one of the crown jewels of juries, and happily so. There was 
an evident practical reason for a jury relenting in its feeling toward 
two of the defendants. In consequence this feeling was manifested. 
There was not the same reason respecting the other defendants. Again, 
in consequence, it was not manifested. The relenting toward some of 
the defendants, and the refusal to so relent toward others, may show 
a logical inconsistency, but it does not impair the legal value of the 
finding. 

The motion for a new trial is refused, and the district attorney may 
move for sentence. 



BAYER CO., Inc v. UNITED DRUG CO. 

(District Court, S. D. New York. April 14, 1921.) 

1. Trade-marks and trad^-names ^»71 — Some protection Justified if name 

describes l>oth drug and source of origin. 

If the name nnder wMch plaintiff sold a drug Invented by it has come 
to describe both the drug and its origin from a single source, some pro- 
tection to plaintiff is justifled, even though the identity of the source was 
not known to the public ; the law of ''secondary meaning" is built upon 
such presupposition. 

2. Trade-marks and trade-names ^»71 — ^No relief granted wlien buyers under^ 

stand word to mean only the Idnd of goods. 

If buyers of a drug sold by plaintiff under a trade-name understand 
by the name only the kind of goods sold, plaintiff is not entitled to pre- 
vent the use of the name by others whatever efforts It may have made 
to get buyers to understand the name as referring to the source of origin. 
t. Trade-marlis and trade-names <d»93(l)— Burden on defendant to show that 
coined word means only the Idnd of drug. 

Where the name under which plaintiff sold a drug invented by it was 
a coined word meaning nothing by Itself, defendant, when sued for an 
injunction to prevent its use of the trade-name, must show that to buyers 
such name means only the kind of drug. 

4. TTade-marlcs and trade-names <d==>71— That drug was patented material, but 

not controlling. 

That a drug sold under a trade-name was patented until 1917 is mate- 
rial, but not controlling, in determining whether to buyers the name means 
the kind of goods or the source of origin. 

5. Trade-marks and trade-names ^=>7S — No relief unless deception will pre- 

sumptively result 

while it is convenient for many purposes to treat a trade-mark as prop- 
erty, the right to relief always depends upon the principle that no man 
shall be allowed to mislead people into supposing that his goods are 
those of another, and there can be- no right or remedy until plaintiff can 
show at least presumptively that this will result. 

^=>For oth«r cases nee same topic a KBY-NUMBER in all Key-Numbered Digests 6 Indexes 
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6« Trade-marks and trade-names <^»71— Plaintiff entitled to proteetlon as to 
» buyers to whom trade-name Indicated tlie manufacturer. 

Where plaintiff sold a drug invented by it to manufacturing chemists, 
physicians, and retail druggists under names adequately describing its 
chemical organization and always asserted in its advertisements, etc., 
that the trade-name "aspirin" meant its own manufacture, defendant 
was not entitled to sell such drug to manufacturing chemists, physicians, 
and retail druggists under such trade-name. 

7. Trade-marft(s and trade-names <@==»71— Plaintiff not entitled to protection as 
to general public because trade-name had come to mean the article sold. 
Where plaintiff originally sold a patented drug invented by it in powder 
form to be dispensed on prescription and later permitted manufacturing 
chemists, to which it sold to furnish It to retailers in tablet form, and for 
years permitted them to the sold under its trade-name **Aspirin" with 
nothing to indicate that they were of its manufacture and with some 
indication of the name of the maker leading the public to believe that the 
drug was made by large chemists Indiscriminately, and, though it later 
required sales to be made under its own name, the name had not acquired 
a secondary meaning prior to the expiration of its patent monopoly, de- 
fendant could not be prevented from selling the drug to the general public 
under such trade-name. 

& Trade-marks and trade-names ^=>71 — ^That similar drug was sold under 
another name held not to show that trade-name referred to origin. 

Where a drug manufactured by plaintiff and furnished to manufacturing 
chemists was sold by them under a trade-name with nothing to indicate 
that it was manufactured by plaintiff, the fact that the same drug was 
on the market under another name did not entitle plaintiff to relief 
on the theory that the trade-name referred only to the drug manufactured 
by it, where there was no evidence that buyers knew the different names 
referred to the same drug. 

9. Trade-n^^s and trade-names ^==^7 — One not selling to public cannot have 
trade-mark conditioned upon such sales, 

A drug manufacturer cannot refrain from advertising and selling a 
drug directly to the consumer and yet get a trade-mark conditioned In 
fact upon such direct sales. 

16. Trade-marics and trade-names ^=»8— No rights in word as such. 

There is no invention in a word, as a word, which can be protected 
under the rules applicable to trade-marks. 
IL Trade-maiks and trade-names ^=>97»Form of injunction when name has 
different meaning to different dasses. 

Where a trade-mark was understood by the public to refer to the drug 
sold under such name, but by manufacturing chemists, retaU druggists 
and physicians to mean only such drug when manufactured by plaintiff, 
defendant held to be enjoined only from using the trade-name in sales to 
manufacturing chemists, physicians, and retail druggists with the right, 
in sales to retail druggists, to label small bottles and boxes intended 
for sale to the consumer with the trade-name when wrapped or boxed 
in containers bearing the chemical name. 

12. Trade-marks and trade-names <@=»71— Use of trade-name followed by de- 
fendant's initials enjoined. 

Where for years plaintiff had sold its drug to manufacturing chemists 
who sold it in tablet form under plaintiff's trade-name **Aspirin" followed 
by the chemist's initials, etc., so that such markings had come to mean 
to the trade tablets made from plaintiff's powder, defendant will be en- 
Joined from using the trade-name followed by its initials in sales to the 
trade. 

13. Trade-marks and trade-names €=»71— Use of trade-name preceded by the 
word ''genuine^' prohibited. 

Where plaintiff for years permitted a drug invented by it to be sold 
under its tr ade-name "Aspirin" with nothing to indicate that the drug was 

C=»For other cases see same topic & KET-NUMBER in all Key-Numbered Digests it Indexes 
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manafactnred by It, so that the name had come to refer to the drug, but 
later sold the drug under its own name, so that some buyers understood 
that the trade-name referred only to plaintiflTs goods, defendant's sale 
of its drug as "genuine Aspirin" will be enjoined. 

In Equity. Suit by the Bayer Company, Incorporated, against the 
United Drug Company. Decree for plaintiff for part only of the re- 
lief sought. 

This is a suit In equity between the plaintiff, a New York corporation, and 
the defendant, a Massachusetts corporation, to enjoin infringement of the 
plaintifiTs common-law trade-mark "Aspirin." The bill was filed in May, 1917, 
and alleged that the plaintiff or its predecessors had since 1899 been selling 
throughout the United States a drug known as "acetyl salicylic acid," to 
which they had given the artificial trade-mark "Aspirin" ; that they had ex- 
pended large sums of money in popularizing the trade-mark so adopted, which 
had thus become a synonym for the acetyl salicylic acid manufactured by 
them; that on May 6, 1899, the plaintiflCs predecessor had registered this 
trade-mark in the United States, and that the plaintiff held both the common- 
law and the registered mark by proper assignments; that the value of the 
amount in controversy was more than $5,000 ; and that the defendant had In- 
fringed the mark by using the word "Aspirin" in the sale of acetyl salicylic 
acid. The bill also charged the defendant with unfair trade in its advertise- 
ments of acetyl salicylic acid in the failure to discriminate sufficiently between 
its own manufacture and the plaintiff's. It prayed the usual injunction in 
such cases. 

The answer denied the main facts and alleged that on August 1, 1898, the 
plaintiff's predecessor had applied for a patent for "acetyl salicylic acid'* 
which issued on February, 1900, and expired on February twenty-seventh, 
1917, and that thereafter the product fell into the public domain and with 
it the word, "Aspirin," which had become the name for the drug and therefore 
descriptive. It denied the charges of unfair trade in the bill. 

The facts shown upon the trial were in substance as follows: The prede- 
cessor of the plaintiff was a German corporation engaged in the manufacture 
of chemical products, among them the drug in question, which was its own 
invention. On August 1, 1898, it applied for a patent In the United States, 
and therein described the drug as "acetyl salicylic acid." This patent issued on 
February 27, 1900, and therefore expired 17 years thereafter. It was eventual- 
ly sustained by the courts, and in theory should have given the plaintiff or its 
predecessors a monopoly of production. This, however, was not the case, at 
least for a long time, and probably not altogether at any time. Large quanti- 
ties of it were surreptitiously introduced into this country and sold, and 
while the amounts are necessarily somewhat uncertain, the plaintiff showed 
that considerably more than 220 tons had in fact been imported, of which 
it is fair to presume that all or nearly all reached the eventual consumer. 
This represented a very substantial proportion of the drug manufactured and 
sold by the plaintiff itself or its predecessors. It is impossible to ascertain 
how much, If any, of this infringing drug was marketed under the name 
"Aspirin," but it is probable that little or none of it reached the retail drug- 
gists under that name. 

The plaintiff called a number of retail druggists, who swore with substantial 
unanimity that they had never sold the infringing drug to the consumer under 
the name "Aspirin," and in many cases that the customers themselves asked 
for it as **Acetylo" or as "acetyl salicylic acid." In Europe, where the 
plaintiff's predecessor appears not to have enjoyed the benefit of a patent, 
the drug was manufactured in open competition, but the name "Aspirin" was 
uniformly respected as a trade-mark, other manufacturers selling either 
under the name mentioned in the patent or under artificial trade-marks in- 
vented by the manufacturers themselves. 

The importation into this country by the plaintiff's predecessor began some 
time in the year 1899 and before the patent issued. At that time it was all 
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sold in the form of powder, and for some years only to manufacturing chemists, 
retail druggists, or to physicians. The plaintiffs predecessor, however, did 
make it up into sample tablets, which it sent gratuitously to all or nearly- 
all the physicians in the country in small quantities. It registered the name 
as a trade-mark on May 2, 1899. It advertised very largely in technical 
magazines, and in all its advertisements and on all its labels claimed the 
word "Aspirin" as its trade-mark. For example, this legend was commonly 
employed: "The word 'Aspirin' identifies it as the manufacture of the 
plaintiff or its predecessors. None of these advertisements, however, were 
to the public at large, nor did any of the packages reach further than 
physicians, manufacturing chemists, or retail druggists. In its powder form 
it was only prescribed by phygdcians, except as now to be stated. 

About 1904 the plaintiil's predecessor began to sell the powder in increasing* 
ly large quantities to wholesale manufacturing chemists, understanding that 
they would make it up into tablets to dispense to retail druggists in bottles 
containing 5,000, 1,000, 500, and 100 tablets. These chemists, who comprised 
licarly all the large houses in the country, sold the tablets to retailers under 
the name "Aspirin," and in no case did the name of the plaintiff or its 
predecessors appear upon the labels. Moreover, the manufacturing chemist 
in each case used his own name upon the bottle, e. g., "Aspirin, Squibb," or 
simply, "Aspirin," with his name or initials below. The tablets soon occupied 
by far the greater part of the field, the prescription by powder. very largely 
decreasing in proportion, and remaining only in those cases In which a prescrip- 
tion required the drug as one ingredient. The tablet trade grew to very large 
proportions, amounting in the case of the defendant alone in two years to 
nearly 16,000,000 tablets, and in the case of Smith, Klein & French in nine 
years to about 6,000,000. The drug proving useful, the public in time thus 
acquired the habit of self-^nedlcatlon by means of it and bought it either by 
fives or dozens from the retail druggists, or in bottles of 50 or 100, and 
possibly in some instances even more. During this period the plaintiff or its 
predecessors continued its former policy of addressing only the drug trade or 
physicians, and the public continued to have no greater information than be- 
fore of who was in fact manufacturing the drug under the name "Aspirin." 

In the autumn of 1915, however, the plaintiff adopted another policy, and 
refused thereafter to sell the powder to manufacturing chemists, preferrinir 
to make up the tablets for itself. These it Widely advertised by direct appeal 
to the consuming public, and . sold in very large quantities, in small tin 
boxes of as few as 12 tablets to the box. The boxes were marked as follows: 
"Bayer — Tablets of Aspirin" — and on the bottom side the legend : "The trade- 
mark 'Aspirin* (Reg. U. S. Pat. OflSce) is a guarantee that the monoaceticaci- 
dester of salicylicacld in these tablets is of the reliable Bayer manufacture." 
Tue name "monoaceticacidester of salicylicacld" had been substituted about 
the year 1904 by the plaintiff as a descriptive name for the drug, the name 
"acetyl salicylic acid" having been abandoned thereafter. Larger quantities 
of tablets or capsules, 24, 50, and 100, were sold in bottles and these all bore 
the words, "Bayer — Tablets of Aspirin" or "capsules," and the same legend 
as did the tin boxes. 

This was about 17 months before the patent expired, and the wholesale 
chemists were obliged to sell the tablets under the make-up just mentioned or 
not to get them at all. When the patent did expire at the end of February, 
1917, these chemists differed in their treatment of the trade-mark. Some 
agreed to respect it as such, while others, of whom the defendant was one, 
insisted that it had become a descriptive name for the drug, and that the right 
to use it was free to the public along with its manufacture.^ This is the 
issue which this case invites. 

On the charge of unfair trade the plaintiff proved that the defendant ad- 
vertised the drug of its own manufacture as "geniiine Aspirin," and asserted 
that in other ways not necessary to describe it gave color to the supposition 
that its product had been made by plaintiff. 

On November 30, 1918, an examiner of the Patent Oflice declared that the 
trade-mark was no longer valid and ordored its cancellation. From this deci- 
sion no appeal was taken, and that feature of the case therefore falls out 
of consideration. 
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Livingston Gifford and C. G. Heylmun, both of New York City, and 
Edward S. Rogers, of Chicago, 111., for plaintiff. 
Laurence A. Janney, of Chicago, 111., for defendant 

LEARNED HAND, District Judge (after stating the facts as 
above). The issues in this case do not, I think, depend upon the de- 
cision in Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 
1002, 41 L- Ed. 118, so much as the defendant supposes. That case de- 
cided no more than that the existence of a patent during the period 
when the goods became known to the public might be a controlling 
clement in determining whether the name under which they were sold 
indicated a single source of origin. Since then courts have several 
times said that the name of goods protected by patent might in fact 
indicate not only the kind of goods they were, but as well that they 
emanated from a single source. President Suspender Co. v. Macwil- 
liam, 238 Fed. 159, 151 C. C. A. 235; Hughes v. Alfred H. Smith Co., 
209 Fed. 37, 126 C. C. A. 179; Scandinavia Belting Co. v. Asbestos, 
etc., Co., 257 Fed. 937, 960, 169 C. C. A. 87; Searchlight Gas Co. v. 
Prest-o-Lite Co., 215 Fed. 693, 695, 131 C C. A. 626. 

[ 1 ] So here it might be that the name "Aspirin" in fact had come at 
once to describe the drug in question and also its origin from a single 
source. If it did, that would be enough to justify some protection, 
since the identity of the source need not be known. Birmingham, etc., 
Co. v. Powell, [1897] App. Cas. 710; Wctherspoon v. Currie, L. R. 
5. H. L. 508. Indeed, the whole law of "secondary meaning" is 
built upon that presupposition. 

[2-4] The single question, as I view it, in all these cases, is merely 
. one of fact : What do the buyers understand by the word for whose 
use the parties are contending? If they understand by it only the kind 
of goods sold, then, I take it, it makes no difference whatever what 
efforts the plaintiff has made to get them to understand more. He has 
failed, and he cannot say that, when the defendant uses the word, he 
is taking away customers who wanted to deal with him, however close- 
ly disguised he may be allowed to keep his identity. So here the ques- 
tion is whether the buyers, merely understood that the word "Aspirin" 
meant this kind of drug, or whether it meant that and more than that ; 
i. e., that it came from. the same single, though, if one please anony- 
mous, source from which they had got it before* Prima facie I should 
say, since the word is coined and means nothing by itself, that the de- 
fendant must show that it means only the kind of drug to which it 
applies. The fact that it was patented until 1917 is indeed a material 
circumstance, but it is not necessarily controlling. 

[5] In deciding that issue I cannot, however, approach the question 
formally, as the plaintiff wishes ; as to say that there was a user be- 
fore the patent, and therefore the patent could not forfeit this proper- 
ty right, or that there was never any intention to abandon the trade- 
mark and so it must have continued. No doubt it is convenient for 
many purposes to treat a trade-mark as property ; yet w^ shall never, 
I think, keep clear in our ideas on this subject, unless we remember that 
relief always depends upon the idea that no man shall be allowed to 
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mislead people into supposing that his goods are the plaintiff's, and 
that there can be no right or remedy until the plaintiff can show that 
at least presumptively this will result. Hanover Milling Co. v. Met- 
calf, 240 U. S. 403, 36 Sup. Ct. 357, 60 L. Ed. 709. 

[8] In the case at bar the evidence shows that there is a class of 
buyers to whom the word "Aspirin" has always signified the plaintiff, 
more specifically indeed than was necessary for its protection. I re- 
fer to manufacturing chemists, to physicians, and probably to retail 
druggists. From 1899 it flooded the mails with assertions that "As- 
pirin" meant its own manufacture. This was done in pamphlets, ad- 
vertisements in trade papers, on the packages and cartons, and by the 
gratuitous distribution of samples. True, after 1904 it abandoned the 
phrase "acetyl salicylic acid" for "monoaceticacidester of salicylicacid," 
but even that extraordinary collocation of letters was intelligible to 
these classes of buyers who, except possibly the more ignorant of the 
retail druggists, were measurably versed in the general jargon of 
pharmaceutical chemistry. Moreover, the drug continued to be gen- 
erally known by the more tolerable phrase "acetyl salicylic acid," 
which also adequately described its chemical organization. As to 
these buyers the plaintiff has therefore, I think, made out a case at 
least to compel the addition of some distinguishing suffix, even though 
its monopoly had been more perfect than in fact it was. 

[7] The crux of this controversy, however, lies not in the use of 
the word to these buyers, but to the general consuming public, compos- 
ed of all sorts of buyers from those somewhat acquainted with phar- 
maceutical terms to those who knew nothing of them. The only rea- 
sonable inference from the evidence is that these did not understand 
by the word anything more than a kind of drug to which for one rea- 
son or another they had become habituated. It is quite clear that 
while the drug was sold as powder this must have been so. It was dis- 
pensed substantially altogether on prescription during this period, and, 
although physicians appear to have used the terms. Aspirin" or "ace- 
tyl salicylic acid" indifferently, it cannot be that such patients as 
read their prescriptions attributed to "Aspirin" any other meaning 
than as an ingredient in a general compound, to which faith and sci- 
ence might impart therapeutic virtue. Nor is there any evidence that 
such as may have seen both terms identified them as the same drug. 
I cannot speculate as to how many in fact did so. No packages could 
possibly have reached the consumer, nor was any advertising address- 
ed to them; their only acquaintance with the word was as the name 
for a drug in whose curative properties they had got confidence. 

In 1904, however, they began to get acquainted with it in a different 
way, for then all the larger manufacturing chemists began to make 
tablets, and the trade grew to extraordinary proportions. The con- 
sumer, as both sides agree, had long before the autumn of 1915 very 
largely abandoned consultation with physicians and assumed the right 
to drug himself as his own prudence and moderation might prescribe. 
In all casesr— omitting for the moment the infringing product — ^thc 
drug was sold in bottles labeled "Aspifin" with some indication of the 
name of the tablet maker, but none of the plaintiff. It is probable that 
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by far the greater port of the tablets sold were in dozens or less, and 
that the bottles so labeled did not generally reach the hands of the con- 
sumer, but, even so, a not inconsiderable number of bottles of 100 
were sold, and as to the rest they were sold only under the name "As- 
pirin." The consumer did not know and could not possibly know the 
manufacturer of the drug which he got, or whether one or more chem- 
ists made it in the United States. He never heard the name "acetyl 
salicylic acid" as applied to it, and without some education could not 
possibly have kept it in his mind, if he had. So far as any means of 
information at all were open to him, they indicated that it was made by 
most large chemists indiscriminately. 

This teing the situation up to the autumn of 1915, the defendant 
seems to me to have effectually rebutted any presumption which the 
coined word might carry. However, the plaintiff argues along with 
this user large infringing sales of the drug were being made to con- 
sumers under the name "acetyl salicylic acid." It has indeed proved 
that it was unable absolutely to protect the monopoly of the patent, 
and it is clear that large quantities were piratically sold, though, so far 
as this record shows, with uniform respect for its trade-mark. Fur- 
ther, a good mtoy retail druggists swore, with undoubted truth, that 
their customers got accustomed to the use of the phrase and could 
either ask for the drug or get it written out on a slip of paper and 
present that. I think I must accept the record as showing that this 
went on to a substantial, though obviously to a wholly indeterminate, 
extent. However, I need not accept, because I do not believe, that all 
the piratical drug was sold to the consumer under the name "acetyl sal- 
icylic acid." This is inherently improbable, and evidence to the con- 
trary was not produced by, and naturally not available to, the plaintiff. 

[4] Aside from the fact that there is authority for saying that the 
inadequacy of the patent wholly to protect the plaintiff is immaterial 
(Horlick's Food Co. v. Elgin Milkine Co., 120 Fed. 264, 56 C. C. A. 
544), this evidence does not appear to me to help the plaintiflF at all. 
It shows nothing more than that there was a class of buyers who knew 
a drug going by the name "acetyl salicylic acid," which was useful for 
some purposes, in fact (though this they did not necessarily know), the 
same as those for which "Aspirin" was useful. There is no evidence 
that these buyers knew that this drug was the same as "Aspirin," or 
that they ever asked for or bought "Aspirin." Nor is there any evi- 
dence, as I have already said (and this is the critical point), that with 
rare exceptions those who asked for and knew "Aspirin" identified it 
with "acetyl salicylic acid," or supposed that "Aspirin" was that drug, 
when made by some one in particukr. They bought tablets of various 
manufacture, and if they knew of the different tablet makers, they 
would, as above stated, have supposed that not only the tablets, but the 
drug itself, were made by the chemists from whom it apparently ema- 
nated. For these reasons I do not regard the sales of "acetyl salicylic 
acid" by that name as material to the issue between the parties here. 

After the autumn of 1915 the plaintiff totally changed its methods, 
and thereafter no tablets reached the consumer without its own name. 
But it is significant that even then it used the word "Aspirin" as though 
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it was a general term, although it is true that there was ample notice 
upon the bottles and boxes that "Aspirin" meant its manufacture- 
The most striking part of the label read, "Bayer— Tablets of Aspirim" 
While this did not show any abandonment of the name, which there has 
never been, it did show how the plaintiff itself recognized the meaning 
which the word had acquired, because the phrase most properly means 
that these tablets were Bayei^s make of the drug known as "Aspirin." 
It presupposes that the persons reached were using the word to de- 
note a kind of product. Were it not so, why the addition of "Bayer," 
and especially why the significant word "of"? 

Disregarding this, however, it was too late in the autumn of 1915 to 
reclaim the word which had already parsed into the public domain. If 
the consuming public had once learned to know "Aspirin" as the ac- 
cepted name for the drug, perhaps it is true that an extended course of 
education might have added to it some proprietary meaning, but it 
would be very difficult to prove that it had been done in 17 months, and 
in any case the plaintiff does not try to prove it. The issue in this as- 
pect, indeed, becomes whether during that period the word had ob- 
tained a secondary meaning, and I do not understand that any such 
thing is claimed. If it is, I own I cannot find any hsLsis for it in the 
record. Probably what really happened was that the plaintiff awoke to 
the fact that on the expiration of the patent its trade-mark would be 
questioned, and strove to do what it could to relieve it of any doubts. 
Yet, had it not been indifferent to the results of selling to the consumer, 
it could have protected itself just as well at the time when consimiers 
began to buy directly as in 1915. Nothing would have been easier 
than to insist that the tablet makers should market the drug in small 
tin boxes bearing the plaintiff's name, or to take over the sale just as it 
did later. Instead of this, they allowed the manufacturing chemists 
to build up this part of the demand without r^;ard to the trade-mark. 
Having made that bed, they must be content to lie in it. Hence it 
appears to me that nothing happening between October, 1915, and 
March, 1917, will serve to turn the word into a trade-mark. 

[9] The plaintiff argues that, if it is to be so treated, it is impossi- 
ble to get a trade-mark for an "ethical" remedy, which apparently 
means a remedy not directly advertised or sold to the public. But it 
must not blow hot and cold. If a manufacturer thinks it undesirable 
to advertise and sell drugs direct, the inevitable consequence of ad- 
hering to that standard is that no trade-mark among consumers cao 
be acquired, because they can know nothing of it. Virtue in such cas- 
es must be its own reward, or must realize its material profits in the 
long cast. Moreover, the plaintiff's complaint comes now with doubt- 
ful consistency after some 16 years of sales in one way or another 
without the intervention of physicians. It can scarcely claim to have 
been ignorant of the fact that the millions of tablets which were being 
sold before October, 1915, were in large part sold direct, and that, if 
it was not itself addressing the consumer, it had become unnecessary 
to do so. I do not suggest that there was the least impropriety in 
all this, but it appears to me to leave little ground for asserting tW 
its superior virtue has been the cause, of its undoing. Besides, how- 
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ever much can be made of this before October, 1915, thereafter the 
plaintiff certainly felt no compunctions. Now its drug was no differ- 
ent then from itself in 1899; nor was there, I think, any less danger 
from self-medication. They had, indeed, through their admirable 
methods of introducing it, given it a good reputation, consonant with 
their own very high standing, but thiat seems to me rather an instance 
of the skill with which their business was conducted, than of scruples, 
whicTi, in the light of subsequent events, they would, I should say, 
have always thought overstrained. But, however all that may be, they 
cannot, of course, get a trade-mark conditioned in fact upon directly 
addressing the consumer, and maintain a reputation based upon never 
doing so. 

rH] There are words, such as "Lactobacilline" (29 Rep. Pat. Cas. 
497), "Vaseline" (19 Rep. Pat. Cas. 342), "Argyrol" ([C. C] 164 Fed.' 
213), "Valvoline" ([C. C] 38 Fed. 922), or "Celluloid" ([C. C] 32 Fed. 
94), which may at once mean both the kind of goods and their maker. 
These will be entitled to a qualified protection. The most striking 
illustration is perhaps Singer Mfg. Co. v. June Mfg. Co., supra, itself, 
where the putative mark was a proper name. The validity of a trade- 
mark does not, indeed, rigidly depend upon its meaning only the differ- 
ential between a genus, defined by the kind of goods, and a species, 
defined by that kind when emanating from the owner. Guastavino v. 
Comerma (C. C.) 180 Fed. 920. When it means the owner as well as 
the kind, it will be entitled to a qualified protection; when, as here 
among the trade, there is another current word, it may be entitled to 
an absolute protection, patent or not. For a patent gives the public 
no grater rights than it has without patent. We speak of a dedication 
of the disclosure, but that is rather for convenience. In fact, the 
public may always practice the invention, except as the monopoly inter- 
feres, and it gets that right independently of the patent. But when, as 
here among consumers, a mark does not give even an intimation of 
the owner, there is no room at all for any protection. Centaur Co. v. 
Heinsfurter, 84 Fed. 955, 28 C. C. A. 581; Linoleum Mfg. Co. v. 
Nairn, L. R. 7 Ch. Div. 834. After all presumptions and other pro- 
cedural advantages have been weighed, the owner must show that 
his mark means him, else he cannot prevent others from using it. 
There is no invention in the word, q\ia word, which he can protect. 

[11] The case, therefore, presents a situation in which, ignoring 
sporadic exceptions, the trade is divided into two classes, separated by 
vital differences. One, the manufacturing chemists, retail druggists, 
and physicians, has been educated to understand that "Aspirin" means 
the plaintiff's manufacture, and has recourse to another and an intelli- 
gible name for it, actually in use among them. The other, the con- 
sumers, the plaintiff has, consciously I must assume, allowed to ac- 
quaint themselves with the drug only by the name "Aspirin," and has 
not succeeded in advising that the word means the plaintiff at all. 
If the defendant is allowed to continue the use of the word of the 
first class, certainly without any condition, there is a chance that it 
may get customers away from the plaintiff by deception. On the oth- 
er hand, if the plaintiff' is allowed a monopoly of the word as against 
272 F.— 33 
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consumers, it will deprive the defendant, and the trade in general, of 
the right effectually to dispose of the drug by the only description 
which will be understood. It appears to me that the relief granted 
cannot in justice to either party disregard this division; each party 
has won, and each has lost. 

The plaintiff argues that this is an innovation in the law. I think 
not. In two very recent cases the Supreme Court has taken the very 
point, though the division chanced to be territorial instead of arising 
from the facts of the market. In Hanover Milling Co. v. Mctcalf, 240 
U. S. 403, 36 Sup. Ct 357, 60 L. Ed. 713, and United Drug Co. v. 
Rectanus, 248 U. S. 90, 39 Sup, Ct. 48, 63 L. Ed. 141, a trade-mark 
and a trade-name were refused protection, though valid elsewhere, in 
. parts of the country where the buyers did not know that they signified 
the owner, and because they did not. Mr. Justice Pitney especially ad- 
verted to the basis upon which the whole law rests. "Cessit ratio, ces- 
sit lex." If the rule applies to vertical divisions of the demand, it 
must apply to horizontal. Of course, we must not attempt too fine an 
application of such divisions, one reason perhaps for Mr. Justice 
Holmes' concurring opinion in Hanover Mills v. Metcalf, supra. For 
example, in the case at bar it is impossible to provide for such rare 
retailers as may not, and such rare customers as may, know that "As- 
pirin" is a trade-mark. We can qut only so fine as our shears permit, 
and there will be ragged edges on either side. 

[12] As to the first class the question arises whether the injunction 
should be absolute or conditional. A strong case may be made for the 
defendant's present labels. They all bear the letters "U. D. Co." in 
juxtaposition with "Aspirin" and of equal size. These letters are uni- 
versally known by the trade to signify the plaintiff, because the cus- 
tom is general for manufacturing* chemists in this way to mark their 
goods. I think that the plaintiff would be adequately protected but 
for the 10 years' history of the tablet trade. However, the fact is 
that during that time such l^ends were used to indicate that the man- 
ufacturing chemist who signed, as it were, the label, was making the 
tablets from the plaintiff's powder. Probably at present that belief 
has largely disappeared, but, since we are dealing with customers who 
are presumably aware of that history, and who have been repeatedly 
told that "Aspirin" signifies the plaintiff, I can see no reason for sub- 
jecting it to the chance. The phrase "acetyl salicylic acid" to them is 
intelligible; it means the same drug as "Aspirin," and its use ought 
not unduly to hamper the trade in its business. Besides, the case in 
this aspect is one of trade-mark proper. Therefore I will grant an 
injunction against direct sales of the drug under the name "Aspirin" 
to manufacturing chemists, physicians, and retail druggists. This will, 
of course, include invoices and correspondence. 

In sales to consumers there need, however, be no suffix or qualifi- 
cation whatever. In so far as customers came to identify the plaintiff 
with *' Aspirin" between October, 1915, and March, 1917, this may do 
it some injustice, but it is impracticable to give any protection based 
on that possibility. Among consumers generally the name has gone 
into the public domain. The defendant, as I understand it, makes no 
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direct sales, and all its transactions will therefore probably fall within 
the injunction, but the sale of its stockholding retailers will be free, and 
it may so instruct them. Moreover, I see no reason why the defend* 
ant should be compelled to sell in such large bottles or boxes that the 
retailers must bottle or box tablets for themselves. This is a trade ad- 
vantage which conceivably may be of capital consequence in competi- 
tion.* True, it must sell to these retailers clearly under the name 
"acetyl salicylic acid," but the retailers may themselves use the word 
"Aspirin." So it seems to me that the defendant should be allowed to 
pack its tablets in bottles or boxes of 50 or less, bearing the name "As- 
pirin" without more. These must, however, be sold to the retailers as 
acetyl salicylic acid, and when shipped must be inclosed in a contain- 
er marked only "acetyl salicylic acid," with the defendant's name on it. 
I have limited the quantity to SO because it seems to me that in greater 
quantities the permission might be a means by which the retailers could 
sell the drug to physicians as "Aspirin." True, some physicians may 
buy as little as 50 at a time, just as some consumers in fact buy more. 
But some compromise must be made. If there are physicians who buy 
in such small quantities, the plaintiff must rely upon preventing the re- 
tailers from using these bottles; if there are consumers who wish 
more, the defendant must submit to the disadvantage that the retailers 
must sell 2 at a time, or must relabel a bottle of 100. 

[13] The unfair trade aspect of the case requires little considera- 
tion. I can see nothing in the advertisements of the retail shops which 
is open to criticism, except the use of the adjective "genuine" before 
"Aspirin." Of course, to those who know the drug only by that name 
this IS not misleading; yet it is hard to escape the suspicion that the 
purpose was broader, perhaps to catch these consumers who have be- 
come conscious of the secondary meaning of the word; i. e., those 
whom the plaintiff's advertising since October, 1915, has reached. 
"Pure" or "unadulterated" would serve equally well for the purpose 
and would be free from any possible objection. Perhaps there are oth- 
er inoffensive adjectives. The injunction may include the use of "gen- 
uine." Criticism of the advertisement of "100," etc., appears to me a 
little overstrained. 

I have not considered the question of the plaintiff's title, as I assume, 
in view of the limited relief granted, the defendant will not care to 
press it. If not, I will do so upon request made within 10 days after 
this opinion is filed. 

There will be no costs. I append a form for the mandatory part of 
the decree as to the trade-mark, which will serve unless the parties 
wish to have it modified: 

"Against using the word 'Aspirin' in correspondence,' invoices, bills 
of lading, and the like, or upon cartons, labels, or other marking, in 
any sales of 'acetyl salicylic acid' to manufacturing chemists, whole- 
sale or retail druggists, or physicians. The defendant will be free to 
sell 'acetyl salicylic acid' direct to consumers under the name 'Aspirin' 
without suffix or qualification. The defendant in sales to retail drug- 
gists will also be free to pack tablets in bottles and boxes of fifty or 
less, labeled, 'Aspirin,' provided these bottles or boxes be wrapped or 
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boxed in containers marked 'acetyl salicylic acid manufactured by U. 
D. Co.,' without the word 'Aspirin/ and that in making such sales the 
correspondence, invoices, bills of lading, and the like refer to the drug 
so sold only as 'acetyl salicylic acid.' " 



Id re ROTH. 

(District Court, N. D. Ohio, B. D. June 8. 1020.) 
No. 685a 

1. Prindpal and surety ^=»115 (1) — Release of seenrity tar debt releases sorely 

only iHTO tanto. 

A release by the creditor of property pledged or mortgaged to pay 
a debt releases a surety for that debt only pro tanto, so that a release 
of property which was of no value does not release the surety. 

2. Courts <@==>372(9)~Whether mortgagor is only surety after assumpdon by 

grantee is not question of local law. 

The question whether a mortgagor, who had sold mortgaged property 
to a grantee, who assumed and agreed to pay the mortgage, is thereafter 
only a surety for the mortgage debt, is not a question of local law, as to 
which the decisions of the highest court of the state in which the land 
is situated are made, by the Judiciary Act (C3omp. St. I 1538), the rule 
of decision in the federal courts, but is one of general jurisprudence, with 
respect to which the federal courts will determine what is the correct 
rule. 

3. Mortg^es <S:=>283 (2)— Mortgagor, being only surety for grantee assuming 

deb^ Is discharged by disciiarge of latter. 

Mortgagor, who had conveyed the property to a grantee, who assumed 
the debt and agreed to pay It, is thereafter, under the weight of authority 
and in principle, only a surety for the payment of the debt, and the release 
of the obligation of the grantee by the mortgagee, with knowledge of the 
assumption of the debt, releases the mortgagor. 

In Bankruptcy. In the matter of Pauline H. Roth, bankrupt. On 
petition by the bankrupt to review and reverse an order of the referee 
allowing a claim of the Euclid Builders' Supply Company as a general 
debt against the bankrupt's estate. Order reversed. 

W. R. Godfrey, of Mills, Knight & Godfrey, of Cleveland, Ohio, for 
claimant. 

Irwin Loeser, of Mooney, Hahn, Loeser & Keough, of Cleveland, 
Ohio, for bankrupt. 

WESTENHAVER, District Judge. The bankrupt, Pauline H. 
Roth, brings this petition to review and reverse ah order of the referee 
allowing a claim of the Euclid Builders' Supply Company as a general 
debt against the bankrupt estate. The referee's findings of fact are 
not challenged. The bankrupt was the owner of a leasehold estate 
situated in Cleveland, Ohio, subject to two prior mortgages not now 
involved in this controversy. She executed a third mortgage thereon 
to secure a past-due note of $1,704.78, owing^o the Eudid Builders* 
Supply Company, and another past-due note of $3,200, owing to the 

^=»For other cases see same topic & KBY-NUMBBR in all Key-Numbered Disests A IndexM 
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Barner-Mead Lumber Company. The Supply Company learned of this 
mortgage only some time after it had been executed and recorded. La- 
ter the bankrupt conveyed the leasehold estate absolutely to the Lumber 
Company ; it assuming and agreeing to pay, by stipulation therein con- 
tained, all the prior mortgages thereon, including the indebtedness to 
the Supply Company. The Lumber Company, discovering at some 
later date that the leasehold estate did not have a value sufficient to 
pay more than the first two mortgages, induced the Supply Company 
to make an agreement whereby it released the third mortgage, and also 
released the Lumber Company from the obligation it had assumed to 
pay the indebtedness thereby secured. These releases were made 
without the knowledge or consent of the original mortgagor. The ref- 
eree further finds that the value of the premises did not exceed the 
first two mortgages, so that the release of the third mortgage did not 
damage the bankrupt estate. 

The Euclid Builders' Supply Company filed proof of its indebted- 
ness secured by this released mortgage as a general debt. The allow- 
ance thereof was resisted upon the ground that the Supply Company's 
action in releasing the mortgage and also the personal obligation of 
the Lumber Company to pay the same, operated as a discharge of the 
mortgagor. The referee, on the authority of Denison University v. 
Manning, 65 Ohio St. 138, 61 N. E. 706, overruled this contention and 
made the order of allowance, which is now under review. 

[1] The release of the mortgage, if it stood alone, might be disre- 
garded, for the reason that no loss appears to have resulted there- 
from to the bankrupt or her estate. The rule seems to be settled that 
a release by the creditor of property pledged or mortgaged to pay a 
debt releases a surety for that debt only pro tanto. See Evans v. 
Kister (6 C. C. A.) 92 Fed. 828, 35 C. C. A. 28; Wood v. Brown (8 
C. C. A.) 104 Fed. 203, 43 C. C. A. 474; Brown v. First National (8 
C. C. A.) 132 Fed. 450, 66 C. C. A. 293; Day v. Ramey, 40 Ohio St. 
446; Teeters v. Lamborn, 43 Ohio St. 144, 1 N. E. 513. Here, how- 
ever, the creditor has released the grantee's personal obligation, and 
this raises a different question. 

Two different views exist and have been applied to cases in which 
a mortgagor conveys the mortgaged premises subject to the mortgage 
and the grantee assumes and agrees to pay the mortgage indebtedness 
to the mortgagee. The one supported by the great weight of autliority 
is that, as between themselves, the grantee becomes the prindpl debtor 
primarily liable for the debt, and the mortgagor becomes a surety with 
all of the consequences flowing from the relationship of principal and 
surety. According to this view, the mortgagee may treat both of them 
as his debtors, and may enforce liability against either, or he may 
merely stand upon his legal rights and do nothing, without altering his 
relationship to the original debtor; but, after receiving notice of the 
assumption by the grantee of the indebtedness to him, he must there- 
after, in dealing with the grantee, recognize and observe the surety- 
ship relation between him and the original mortgagor. If, therefore, 
without the consent of the mortgagor, he enters into a valid agreement 
with the grantee whereby he extends the time for the payment Of the 
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indebtedness, or alters the terms of the original obligation which the 
grantee had assumed, or releases the grantee from his obligation to 
pay, then the well-settled rule applicable between principal and surety- 
operates to release the mortgagor from further liability. A full re- 
view of the authorities supporting this view is unnecessary. It will 
be sufficient to refer to a few of them, and to certain text-books and 
notes, where others can be found. See 3 Pomeroy, Equity Jurispru- 
dence (4th Ed.) § 1206; 78 Am. Dec. note, 72-90; 16 L. R. A. 85; 
4 L. R. A. (N. S.) 670, note; 9 Ann. Cas. 259, note; George v. An- 
drews, 60 Md. 26, 45 Am. Rep. 706; Marriam v. Miles, 54 Neb. 
566, 74 N. W. 861, 69 Am. St. Rep. 731 ; Fanning v. Murphy, 126 
Wis. 545, 105 N. W. 1056, 4 L. R. A. (N. S.) 666, 110 Am. St. Rep. 
946, 5 Ann. Cas. 435 ; Pratt v. Conway, 148 Mo. 296, 49 S. W. 1028, 
71 Am. St. Rep. 602; Calve v. Davies, 73 N. Y. 211, 29 Am. Rep. 
130; Home National Bank v. Waterman, 134 111. 461, 467, 29 N. E. 
503. 

[2] The referee states that a different view is held and was an- 
nounced in Denison University v. Manning, 65 Ohio St. 138, 61 N. 
E. 706; Boardman v. Larrabee, 51 Conn. 39, James v. Day, 37 Iowa, 
164. Apparently considering the question one to be determined by 
the decisions of the court of last resort in Ohio, he adopted and fol- 
lowed this Ohio decision. It is there announced that an extension of 
time given by the mortgagee to the grantee, who has agreed to pay 
the debt, will not, even if valid, release the mortgagor. The reason 
for this conclusion is stated to be that the relation of the mortgagor 
to the mortgagee is not changed from that of principal to surety as 
respects the mortgagee, hut that the latter may extend time to the 
grantee, or even release the grantee without impairing any of the mort- 
gagee's rights as against the mortgagor. The opinion and syllabus both 
undoubtedly announce this as the law, but it may also be noted that 
no valid agreement to extend the time of payment such as would re- 
lease a surety was either pleaded or proved, and the case might better 
have been decided on this ground alone. The holding also is scarcely 
consistent with Poe y. Dixon, 60 Ohio St. 124, 54 N. E. 86, 71 Am. 
St. Rep. 713, and Emmitt v. Brophy, 42 Ohio St. 88. 

The question involved, however, is not one of local law as to which 
the decisions of the state Supreme Court are by the Judiciary Act 
(Comp. St. § 1538) made the rule of decision in the federal courts, 
but is one of general jurisprudence, with respect to which the latter 
will inquire and determine what is the correct rule. See Swift v. 
Tyson, 16 Pet. 1, 10 L. Ed. 865 and B. & O. R. R. Co. v. Baugh, 149 
U. S. 368, 13 Sup. Ct 914, 37 L. Ed. 772. In Clement v. Willett, 105 
Minn. 267, 17 L. R. A. (N. S.) 1094, 127 Am. St Rep. 562, 15 Ann. 
Cas. 1053,^ it was held that a provision in a deed whereby the grantee 
assumes and agrees to pay an existing mortgage is not a covenant which 
runs with the land, but is only a personal contract to assume and 
pay a debt. In Russell v. Southard, 12 How. 148, 13 L. Ed. 927, it 
was held that whether a deed absolute in form, conveying real estate, 
is to be regarded in equity as a mortgage only, is a question of general 
jurisprudence, and not of local law, as to which the decisions of the 

» 117 N. W. 491. 
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State court in which the land is situated are binding upon the federal 
courts. See, also, 3 Rose's Notes, to case of Swift v. Tyson, 16 Pet. 1, 
10 L. Ed. 865. 

[3] My difficulty has not been in determining that the question is 
one of general jurisprudence and not of local law, nor in determining 
that the majority rule is the one which is sound in principle, but in de- 
termining whether or not the U. S. Supreme Court has stated a federal 
rule on the subject. In determining this last question the following 
cases should he examined: Hendrick v. Lindsay, 93 U. S. 143, 23 
L. Ed. 855 ; National Bank v. Grand Lodge, 98 U. S. 123, 25 L. Ed. 
75; Shepherd v. May, 115 U. S. 505, 6 Sup. Ct. 119, 29 L. Ed. 456 
Keller v. Ashford, 133 U. S. 610, 10 Sup. Ct. 494, 33 L. Ed. 667 
WUlard ▼. Wood, 135 U. S. 309, 10 Sup. Ct. 831, 34 L. Ed. 210 
Mutual Life Ins. Co. v. Hanford, 143 U. S. 187, 12 Sup. Ct. 437, 
36 L. Ed. 118; Johns v. Wilson, 180 U. S. 440, 21 Sup. Ct. 445, 45 
L. Ed. 613; Equitable Surety Co. v. McMillan, 234 U. S. 448, 34 
Sup. Ct 803, 58 L* Ed. 1394. I have given to these cases a most 
careful examination. In Keller v. Ashford are found some expres- 
sions which tend to support Denison University v. Manning, not- 
withstanding a decree was entered in favor of the mortgagee against 
the grantee. In others it is assumed, and correctly, that whether 
an action by the mortgagee against the grantee should be at law 
or in equity is controlled by the law of the forum. In Mutual Life 
Ins. Co. v. Hanford it seems to be assumed that the question of the 
relationship of the grantee to the mortgagee after the latter has notice 
is one of local law, to be determined by the decisions of the state court 
of last resort, rather than one of general jurisprudence. This, it seems 
to be conceded, is an error. 

All of these cases, however, are reviewed in Johns v. Wilson, and 
the real questions involved and decided in the previous cases are there- 
in stated to be in accordance with my understanding of them and in 
harmony with the general rule. In Johns v. Wilson, Mr. Justice 
Brown, delivering the ppinion (180 U. S. 447, 21 Sup. Ct. 447, 45 L. 
Ed. 613), reviewing Keller v. Ashford and prior cases, says: 

'That under the equitable doctrine that a creditor shall have the benefit of 
any obligation or security given by the principal to the surety for the pay- 
ment of the debt, the mortgagee was entitled to avail himself of an agree- 
ment in a deed of conveyance from the mortgagor, by which the grantee 
promised to pay the mortgage. This is upon the theory that the purchaser of 
land subject to the mortgage becomes the principal debtor, and the liability 
of the vendor, as between the parties, is that of surety." 

Further referring to Unira Mutual Life Ins. Co. v. Hanford, he says : 

•The material question In that case was whether the giving of time to the 
grantee, without the assent of the grantor, discharged the latter from per- 
sonal liabUity. It was held that It did, citing Shepherd v. May." 

Nor do I perceive any good reason why the law as thus stated is 
not sound in principle. The mortgagee, it is true, is not a party to the 
agreement of assumption entered into between the mortgagor and his 
grantee, and the latter cannot, by any act alone of theirs, make him a 
party thereto, or impair any of his original rights. He may stand upon 
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his rights, and enforce his debt against the original mortgagor; he 
may stand ready to receive payment from any -one, including the 
grantee, and may from time to time accept payment from him ; and, 
if he does nothing more, his mere laches or failure to collect will not 
impair his remedies against his original debtor, the mortgagor. He 
may also, either at law or in equity, according to the practice of the 
forum, sue the grantee on his assumption of the debt. So far all of 
the authorities are agreed. 

On the other hand, if, after learning of the change of relationship 
effected by the agreement between the mortgagor and mortgagee, he 
sees fit to enter into contractual relations with the gfrantee, then he, in 
a sense, makes himself a party thereto, and must in so contracting and 
henceforward deal with the parties in view of that changed relation- 
ship. This imposes upon him no hardship, and does not against his 
will alter his original contract. If he by this contract with the grantee 
or thereafter releases the grantee, or by valid agreement extends the 
grantee's time of payment, or otherwise alters the terms of the original 
obligation, no good reason is perceived why the rule applicable as be- 
tween principal and surety should not be applied to him. The mort- 
gagor, like any other surety called upon to make payment, is entitled 
to have surrendered unimpaired all securities and remedies which the 
creditor holds, including in this case both the mortgage and the per- 
sonal obligation of the Lumber Company to pay the mortgagor's debt 
to the Supply Company. His rights as against his principal debtor 
are impaired by the voluntary and intentional act of the mortgagee. : 

For these reasons the order of the referee is reversed. An exception j 

may be noted. i 



METROPOUTAN SEWING MACHINE CORPORATION T. AMERICAN 
PERFECT BINDER CO. et aL 

(District Court, E. D. New York. April 6, 1921.) 

1. Paients ^==>326(4)— DiflBeult question of infringement not decided on 

motion to punisb for contempt* 

Where the question whether articles sold by defendants Infringed plain- 
titfTs patent, in yiolation of an injunction granted plaintiff by consent 
decree, presented difficnlt questions as to the validity and interpreta- 
tion of the patents and the equivalents in the alleged infringing articles, 
that question will not be determined on ' application to punish for con- 
tempt, especially where one of the alleged articles had been purchased 
by plaintiff from defendants before the infringing suit and was not men- 
tioned in that suit, and in the meantime the defendants had established 
their business in another district in which, the question of the infringe- 
ment should be tried. 

2. Patents <9=>326 (4) —Request by defendant for determination of lnfkii«e- 

ment on contempt motion doea not authorize such determination* 

The attempt of defendants to have the court, on an application to 
punish for contempt for Infringement of a patent, indicate its holding 
on the infringement, while at the same time reserving their objection to 
the court's jurisdiction, if the holding should be against them, is not to 
be commended, and does not require the court to pass upon the question of 
infringement on that application. 

^=dFor other cases see same topic & KEY-NUMBER In all Key-Numbered Digests ft Indexes 

Digitized by VjOO^IC 



METBOPOLITAN SEW. MACH. CORP. V. AMEiaCAN P. BINDER CO. 521 

(272 F.) 

In Equity. Stiit by the Metropolitan Sewing Machine Corporation 
against the American Pierfect Binder Company and others. On ap- 
plication by the plaintiff to have the individual defendants adjudged in 
contempt of an injunction previously issued by consent. Application 
denied, without prejudice to bringing of separate action for infrioge- 
ment. 

Edward S. Beach, of New York City, for plaintiff. 

Meyers, Cavanagh & Hyde, of New York City (J. Granville Meyers 
and Richard B. Cavanagh, both of New York City, of counsel), for 
defendants. 

CHATFIELD, District Judge. This application is brought on be- 
half of the plaintiff in the above-entitled action to have the individual 
defendants, Marcus and Bergen, adjudged in contempt of the injunction 
issued out of this court against the said two individual defendants and 
the American Perfect Binder Company, Incorporated, its officers, and 
the associates, agents, etc., of the several defendants, restraining them 
from making, using or vending, etc., any article containing the in- 
vention described in letters patent No. 1,012,776, issued December 26, 
1911, to John P. Weis, and assigned to the plaintiff. 

It appears from the record that the above injunction was issued in 
accordance with a decree entered by consent and cqvering each of the 
12 claims of said patent. The record shows that during the month of 
July, 1919, the plaintiff's agents purchased from one of the two indi- 
vidual defendants, at their place of business in Brooklyn, a device 
("marked Exhibit B on this motion), and thereafter the plaintiff and de- 
fendants entered into a stipulation by which the consent decree was en- 
tered upon the complaint, which charged infringement through the 
manufacture and sale of a device introduced in evidence upon the 
present application and marked Exhibit A. 

Subsequent to the 18th day of July, 1919, the business of the 
American Perfect Binder Company, Incorporated, and presumably the 
business of the individual defendants Marcus and Bergen, had been 
transferred to 22 West Nineteenth street, borough of Manhattan, and 
on Jnne 16, 1920, another binder identical with the binder marked Ex- 
hibit B was purchased from the servants of the defendants at their 
New York place of business. It appears from the record that the de- 
fendants* charge for the device marked Exhibits B and C was some 
$2 less than the plaintiff's charge for the device which they put upon 
the market, and that the defendants are thus making $9 profit on an 
article costing $1 to manufacture, while the plaintiff's licensees, paying 
a royalty of $1, make $10 profit gross, .but are undersold in the market 
by the defendants. 

The defendants allege upon the present motion that the device mark- 
ed Exhibits B and C was being manufactured by them prior to the en- 
try of the decree and injtmction on consent. In fact, they allege that 
the reason for the consent injunction was because they no longer de- 
sired to manufacture Exhibit A, and they suggest that the plaintiff did 
not at that time have any reason to consider that the Exhibits B and 
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C infringe the patent in suit, as they made no attempt to bring the de- 
vice which had been purchased by them some five months previous into 
the action at the time of the decree. They thus plead an estoppel against 
the plaintiff on the present attempt to, in effect, enlarge the decree so 
as to include the additional device. The defendants also present upon 
the present application the prior art, and urge invalidity of t^e Weis 
patent, in the face of their stipulation and the consent decree that, as 
between the same parties, the Weis patent is valid and infringed by their 
previous device. 

The individual defendants allege, further, that they shoulcf not be 
dealt with in a contempt proceeding, inasmuch as their acts, and the 
acts of the corporate defendant, for which they may or may not be 
personally liable, have been for some time committed in another- dis- 
trict, and they therefore contest the jurisdiction of this court in ad- 
judicating or passing upon the charge of infringement based upon those 
acts. 

[1] It is apparent that the plaintiff is in no position to ask a court 
of equity to determine, on motion, the scope of the invention set forth 
in the patent, to examine the prior art, and to determine therefrom, not 
only the amount of patentable novelty covered by the plaintiff's patent, 
but also to discriminate between the 12 claims and to decide whether 
the defendants' device. Exhibit B, embodies an equivalent of those fea- 
tures by which the plaintiff has improved upon the prior art. 

The plaintiff was in possession of Exhibit B at the time of the entry 
of the consent decree. It could have brought this device into the prior 
action, and the conduct of the plaintiff and its solicitors in that action 
goes far to substantiate the defendants' proposition that the plaintiflf 
acquiesced (until business competition caused it to take further ac- 
tion) in the claim of the defendants that it had the right to put the de- 
vice, Exhibit B, upon the market. It would be extremely difficult to 
determine upon a motion whether the change from Exhibit A to Exhibit 
B is a mere colorable variation, and the proposition is far from being 
so obvious as to justify determination of this issue upon a motion to 
punish for contempt. 

It is considered still to be the practice in this district not to proceed 
to the determination of such issues on an application for punishment for 
contempt. Crown Cork & Seal Co. v. American Cork Specialty Co.. 
211 Fed. 650, 128 C. C. A. 154; Individual Drinking Cup Co. v. Public 
Service Cup Co. (D. C.) 234 Fed. 653 : California Paving Co. v. Molitor, 
113 U. S. 609, 5 Sup. Ct. 618, 28 L. Ed. 1106. The present application 
is not one where the infringement is continuing under some colorable 
and clearly apparent evasion, such as was discussed in General Electric 
Co. (C. C.) V. McLaren, 140 Fed. 876, and in many cases in other dis- 
tricts, where the court has been satisfied that its decree is not being re- 
spected. 

On the present application, we have the further proposition that the 
individual defendants, while still living in this district, are doing busi- 
ness in another district, and that the bringing of a contempt proceed- 
ing is evidently an effort to avoid the instituting of a new action in a 
different district. While the court in this district should not avoid dis- 
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posing of the business properly before it, it seems unnecessary to un- 
dertake, on a motion, determination of issues which properly should be 
brought in an independent action, and which, if so brought, could be 
heard upon a full trial, when all defenses would be available, and when 
the validity of the patent sued upon, as well as its scope, would be be- 
fore the court, so that the court would not be compelled to start -out 
with a determination of validity by a consent decree. 

[2] The only proposition which has led the court to give any con- 
sideration to the present application is the method which the individual 
defendants have pursued in defending themselves against the contempt 
proceetlings. They have apparently joined in presenting the issues of 
fact raised by the attempted change in construction from the device 
admitted to be an infringement to the device about which complaint is 
now made. They have presented and argued to the court the prior art, 
with strong intimation that the Weis patent is actually invalid, even 
though admitted to be valid for the purposes of the consent decree. 
They have contended that the proceeding should not be brought against 
the individual defendants, because they are doing business in another 
district, but have apparently acquiesced in the proposition that the in- 
dividual defendants are responsible for the acts of the corporate defend- 
ant 

Last of all, they have suggested to the court that, unless the court is 
of the opinion that the decision should be in their favor, they would 
urge upon the court the proposition that it should not inquire into the 
merits of the issue in a contempt proceeding. In other words, the de- 
fendants have asked the court to go to the trouble of trying, on affi- 
davits, the suit which they claim should be brought, and to pass upon 
the defenses which they would interpose in that action, and to decide 
this action in their favor, but reserving to themselves the privilege of 
objecting to the court's jurisdiction, unless the court sees fit to decide in 
their favor. 

Much time has been lost because the court has been compelled to 
await an opportunity to look into the propositions upon the merits, in 
order to find out if the apparent situation was what it seemed to be 
upon the argument. But this does not lead the court, to be used in 
such a manner. The application to punish for contempt will be de- 
nied, without prejudice to the bringing of any proper action to test the 
alleged infringement claimed from the making and selling of Exhibits 
B and C, in whatever district that action may properly be brough^. 
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In re MONARCH OIL CORPORATION. 

(District Court, S. D. Ohio, W. D. November, 1920.) 

Bankruptcy 4$=:»16— ftindpal place of bosineM of eorperaiioii not changed by 
•receivership. 

Under Bankruptcy Act, f 2, subd. 1 (Comp. St f 9586), where a Dela- 
ware oil company was licensed to do business In Kentucky, owned oil 
wells, and was engaged In the production of oil in that state, and was not 
licensed to do business in Ohio, but merely maintained its corporate 
offices, kept its books and records, and held its stockholders', directors', 
and executive committee meetings, and directed its business there, the 
appointment of a receiver for it in Kentucky by the state court in Jane 
did not give the Ohio federal court jurisdiction td act upon its voluntary 
bankruptcy petition in the following May, on the ground that its principal 
place of business for the six months next prior thereto had been in Ohio ; 
for its principal place of business, being in Kentucky prior to the re- 
ceivership, was not, by the appointment of the receiver, shifted to Ohio. 

In Bankruptcy. In the matter of the Monarch Oil Corporation, bank- 
rupt. On exceptions to referee's report, finding the court had juris- 
diction to make adjudication. Exceptions sustained, and petition dis- 
missed. 

Dolle, Taylor, O'Donnell & Geisler, of Cincinnati, Ohio (John D. El- 
lis, of Cincinnati, Ohio, of counsel), for petitioners. 
Herbert L. Jackson, of Litchfield, 111., for bankrupt. 

PECK, District Judge. On exceptions to the report of the referee 
finding that this court had jurisdiction to make the adjudication and 
that the petitions to set aside such adjudication should not be granted. 

The Monarch Oil Corporation was organized under the laws of the 
state of Delaware, but transacted no business there. It was licensed to 
do business in Kentucky, owned oil wells, and was engaged in the pro- 
duction of oil in that state. It was not licensed to do business in Ohio, 
but maintained its corporate offices, kept its books and records, and 
held its stockholders', directors' and executive committee meetings 
and directed its business here. In June, 1919, suit was brought against 
it in Kentucky by certain mechanics' lienors and a receiver was ap- 
pointed by the state court. By the order of the court he was directed 
to take possession at once of all the property and assets of the cor- 
poration wherever situated, including all books, accounts, papers, mon- 
eys, and all evidence, of indebtedness, and all of said proper^ and 
assets were thereby ordered to be delivered to him. He was further 
directed to proceed with an investigation of the affairs of the corpora- 
tion, to have charge of its affairs and of the corfduct thereof, with 
power and authority to prosecute and defend all necessary litigation, 
and was directed to operate the property of the corporation and re- 
port from time to time to the court. The receiver proceeded to take 
charge and operated the business of the petitioner actively for a time 
and then reported to the state court a condition of hopeless insolven- 
cy. The corporation continued to hold meetings in Cincinnati for 
the election of officers, the discussion of its emt^rrassed aifairs, and 
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the appointment of counsel in an eifort to remove the receivership lit- 
igation to the federal court, and, failing therein, to prosecute this pe- 
tition in bankruptcy. 

Until the receiver was appointed there is no doubt that its princi- 
-pal place of business, within the meaning of section 2, subd. 1, of 
the Bankruptcy Law (Comp; St. § 9586), was in Kentucky. Con- 
tinental Coal Corporation v. Roszelle Bros. (C. C. A. 6th Cir.) 39 
Am. Bankr. Rep. 562, 242 Fed. 243, 155 C. C. A. 83. Upon May 5, 
1920, it filed here its voluntary petition in bankruptcy, alleging that 
its principal place of business for the greater portion of six months 
next prior thereto had been Cincinnati. What was the effect of the 
appointment of the receiver? Of such a receivership Lord Atkinson 
said, in Moss Steamship Company, Limited, v. Whinney, [1912] Ap- 
peal Cases, at page 263 : 

"This appointment of a receiver and manager over the assets and business 
of a ccMnpany does not dissolve or annihilate the company, any more than 
the taking possession by the mortgagee of the fee of land let to tenants annihi- 
lates the mortgagor. Both continue to exist; but It entirely supersedes the 
company in the conduct of Its business, deprives it of all power to enter. Into 
contracts in relation to that business, or to sell, pledge, or otherwise dispose of 
the property put into the possession, or under the control of the receiver and 
manager. Its powers in these respects are entirely in abeyance.*' 

The language quoted has been adopted as the text of Clark on Re- 
ceivers, § 227. In Blum Bros. v. Girard National Bank, 248 Pa. at 
page 156, 93 Atl. at page 943, Ann. Cas. 1916D, 609, concerning re- 
ceivers, the court say: 

•• ♦ ♦ • The effect of their appointment is to remove those in charge 
of the management of the corporation and to place the receivers in possession 
and control of its business and assets, as costodlans for the benefit of cred- 
itors and others ultimately entitled." 

The receivership here is to be distinguished from that involved in 
Re E. & G. Theater Co. (D. C. Mass.) 35 Am. Bankr. Rep. 255, 
223 Fed. 657. There the receiver does not appear to have been one 
appointed for the assets and affairs generally of the corporation, but 
merely to have custody and operation of a theater of which the bank- 
rupt's landlord had undertaken to repossess himself for nonpayment 
of rent. While it is true that a corporation in the hands of a receiver 
retains its organization, together with a limited field of activity, such as 
the right to meet, elect officers, to sue and be sued, to take steps look- 
ing toward its reorganization and the resumption of its property and 
business, and, under some circumstances, even to reacquire its proper- 
ty at the receiver's sale (5 Thompson on Corporations, § 6370), never- 
theless, such steps have to do with the corporation's own organization, 
as distinguished from doing business in the ordinary sense of main- 
taining commercial relations with other persons. Whether the place 
of- such activities may, under different circumstances, constitute the 
principal place of business, it is not necessary to determine. 

When this corporation was divested by the order aforesaid of the 
possession of its assets and the charge and conduct of its affairs, it 
ceased to do business in the usual acceptation of the phrase. It could 
not buy; it could not sell; it could not contract in such a way as to 
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bind its assets in the hands of its receiver; and it did not undertake to 
do so. Nor did it undertake to enter into any new contractual relations 
in this district during the six months next preceding the filing of a peti- 
tion in bankruptcy, unless it was by the appointment of counsel, whom 
it could not undertake to pay, except upon the contingency that it 
should once more come into possession and control of its assets. 

It has been held that the business of the receiver is not the business 
of the corporation for the purposes of this section of the act. In re 
Thomas McNally Co. (D. C. N. Y.) 31 Am. Bankr. Rep. 382, 208 Fed. 
291 ; In re Perry Aldrich Co. (D. C. Mass.) 21 Am. Bankr. Rep. 244, 
165 Fed. 249. But that point is not here involved, inasmuch as the 
receiver was not appointed in this district and did not carry on the 
business here. 

This case is to he distinguished from In re Guahacevi Tunnel Co. (C. 
C. A. 2d Cir.) 29 Am. Bankr. Rep. 229, 201 Fed. 316, 119 C. C. A. 
554, where it was held that the corporate office in New York was the 
principal place of business of an Arizona mining company, which had 
never engaged in mining and of which the principal activities had been 
connected with the sale of its stock and the payment of its running ex- 
penses from that office, which had been designated by its directors; 
where, also, the books were kept and meetings held and the moneys of 
the company disbursed. Obviously, some business had been transact- 
ed there, and no principal place of business had ever been estalished 
elsewhere. But in this case no disbursements were or could have been 
made at Cincinnati ; the receiver was entitled to possession of all books 
and records, the principal place of business had theretofore been es- 
tablished in Kentucky, and the right to conduct that business had been 
taken from the corporation and vested in the receiver. If the principal 
place of business of this corporation was in Cincinnati it must be that 
whenever the affairs of a corporation, no matter how lar^e they may 
be, pass into the hands of a receiver and manager appointed in the 
state where its real business is carried on, its principal place of busi- 
ness shifts to the meeting room of its stockholders, directors and offi- 
cers, however remote from the real scene of its activities, the place 
where its assets to be administered and creditors to be protected are 
to be found. Such a rule does not appear to be required by any direct 
and controlling authority, nor to be best calculated to obtain a conven- 
ient, speedy and economical administration of a bankrupt's estate. 

It is therefore concluded that Cincinnati was not the principal place 
of business of the petitioner for the major portion of six months next 
preceding the filing of the petition. The exceptions must be sustained 
and the petition dismissed for want of jurisdiction. 
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Ill re DEVONIAN MINERAL SPBING CO. 

(District Ck>art, N. D. Ohio, B. D. December 24, 19%.) 
No. 7301. 

1. Bankruptcy <@=»16— Domicile of corporation in district where incorporated 

and doing business. 

Where a corporation is one organized under the laws of a state in 
which its TOluntary petition for bankruptcy is filed, and the district In 
which the petition is filed Is the only one in which it has an office or does 
business, it has a domicile in such district. 

2. Bankruptcy <3=»15— Principal place of business^ in &trict^ where eor- 

poration incorpm-ated and carrying on business. 

Where a mineral spring water company was incorporated in Ohio, in 
which its spring and producing plant was located, and where it conducted 
its banking and official business, and held its directors' and stockholders' 
meeting, and its articles named as Its principal place of business an 
Ohio city, and it had an office and sold its products and capital stock in 
Kentucky, its "principal place of business," under Bankruptcy Act, § 2, 
subd. 1 (CJomp. St. § 9586), was in Ohio, not Kentucky. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Principal Place of Business.] 

3. Baalcruptey ^=»16— Principal place of businesa pnaoniptlY^ the place 

named in incorporation papers. 

Under Bankruptcy Act, § 2, subd. 1 (Comp. St. § 9588), when the arti- 
cles of incorporation name a place as the principal place of business of a 
corporation, the burden Is on the petitioning creditors to show it is else- . 
where. 

4. Bankruptcy <J=»18— *Tartie8 in interest'^ and "greatest convenience^ a^ 

fined. 

Under General Order 6 (89 Fed. y, 32 C. C. A. ix), respecting transfer 
of bankruptcy proceedlnRs for the "greatest convenience" of "parties in 
Interest," the term "parties In interest" Includes not ©nly general credi- 
tors, but prior and secured creditors as well, and also the bankrupt and 
every other party, whose pecuniary interest Is affected by the proceedings, 
and the "greatest convenience" depends on all the circumstances — 
proximity of creditors of every kind to the court, proximity to the court 
of bankrupts and witnesses necessary to proper administration, the lo- 
cation of assets, etc. 

5. Bankruptcy <S=>18 — Convenience held not promoted by transfer. 

Where, in the district of voluntary adjudication there were practically 
all the assets of the bankrupt corporation, its official headquarters, its 
books and records, and there was pending in the state court in such dis- 
trict an action to foreclose its mortgages on the bulk of its assets, held, 
that the proceedings would not be transferred to the federal court in an- 
other state, where involuntary petition in bankruptcy was pending 
against it, although a majority in amount and number of general credi- 
tors lived there, and also the majority of stockholders and many wit- 
nesses as to claims. 

In Bankruptcy. In the matter of the Devonian Mineral Spring 
Company, bankrupt. On petitions to set aside voluntary bankruptcy 
adjudication, and for an order transferring the proceeding. Petitions 
denied. 

" ^"^"^^ III , , ^ 
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D. J. Nye, of Elyria, Ohio, for bankrupt 

Lawrence C. Spieth, of White, Johnson, Cannon & Spieth, of Qeve- 
land, Ohio, R. M. Holland, of Owensboro, Ky., and Ernest Rowe, of 
Rowe & Rowe, of Owensboro, Ky., for Kentucky creditors. 

WESTENHAVER, District Judge. This matter is before me upon 
two petitions, one of certain stockholders and. one of certain creditors 
of the bankrupt company, for an order setting aside an adjudication of 
bankruptcy .heretofore made by this court upon a voluntary petition 
filed by the Devonian Mineral Spring Company, and, upon such adju- 
dication being set aside, for an order transferring this proceeding to 
the United States District Court for the Western District of Kentucky. 
To these petitions the company filed an answer praying for dismissal 
of said petition. 

For convenience the grounds allied for the relief desired, in the two 
petitions will be considered together. Briefly the grounds set out for the 
relief prayed for are: (1) That there is pending in the District Court 
for the Western District of Kentucky an involuntary petition in bank- 
ruptcy against the bankrupt company. (2) That on December 3, 1920, 
a voluntary petition was filed by the company in this court and adjudi- 
cation of bankruptcy had ; that said voluntary petition was filed with- 
out proper authority, in that the majority of stockholders, who reside 
in Kentucky, were not notified of the intention of the directors to au- 
thorize the filing of such petition, nor of a meeting of stockholders to 
consider such action. (3) That the meeting of the board of directors 
of the company at which it was determined to file the voluntary peti- 
tion, was attended by only three directors, one x)f whom is liable for 
a certain claim asserted as a Hen against the company by a Lorain 
bank, and another of whom is a brother of a man who is asserting a 
preferred claim ggainst the company. 

It is alleged that the director first mentioned and the brother of the 
other are denying their liability and are denying their execution of a 
contract releasing the company and evidencing their own liability; that 
the purpose of filing the voluntary petition was to render it difficult 
and inconvenient for the petitioners to attend the trial and contest the 
validity of said claims; that as many as 14 of the petitioning stock- 
holders are important witnesses necessary to establish the invalidity 
of said two claims as against the company; that a majority of 
the stockholders (naming them) of the company live in the western 
district of Kentucky; that a majority of the creditors (naming them), 
with claims totaling approximately $20,000, reside in or are represent- 
ed by attorneys residing in said district of Kentucky. There are oth- 
er allegations tending to show that it would subserve the convenience 
of the creditors named if the proceedings in bankruptcy were trans- 
ferred to the Kentucky court, among them that the executive office of 
the company, where all its business was done, was at Owensboro, Ky. 

The answer of the company alleges : (1) That Kentucky is not the 
home, domicile, or principal place of business of the company. (2) 
That the company is an Ohio corporation ; that by its charter its office . 
and principal place of business is at Lorain, Ohio; that all of its real 
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estate, mineral springs, and the greater portion of personal property are 
now and always have been located at Lorain, Ohio ; that its principal of- 
fice, its principal place of business, its books, records, and papers always 
have been at Lorain, Ohio ; that its directors* and stockholders' meet- 
ings have always been held and its official business conducted in Lor- 
ain, Ohio; that the owners of a majority of its stock, 846 shares, have 
always been residents of Lorain county ; and that the majority of its 
directors are residents of Lorain county. (3) That the company never 
authorized the establishment of an office, domicile or place of business 
an3rvvhere other than in Lorain, Ohio, and that the only business trans- 
acted at the company's office at Owensboro was for the sale of the min- 
eral water produced by the company. (4) That the three directors at- 
tending the meeting at which the voluntary petition was authorized 
were the only directors then qualified to act, and were besides the own- 
ers of a majority of the stock of the company. (5) That there is an 
action pending in the courts of Lorain county, brought prior to the in- 
voltmtary petition filed in Kentucky, in which A. T. Grills (brother of 
one of the directors) is the plaintiflF, and the company and one other 
director mentioned by the petitioners, as well as two others, including 
the Lorain bank, are defendants. This was an action brought to fore- 
close an alleged mortgage for $6,500 upon the real estate of the com- 
pany, and in which the bank by cross-petition asks for a foreclosure of 
a mortgage owned by it upon the same property for $4,500. (6) That 
the company does not deny the existence of the contract alleged by pe- 
titioners to release the company from liability for two claims described. 
(7) Admitting that there are some creditors and stockholders residing 
in Kentucky, every other allegation of the petition is denied, and it is 
claimed that convenience dictates a denial of the petition for transfer. 

The only question for determination is the right of petitioners to have 
the proceedings transferred to the District Court of Kentucky. So far 
as the right to set aside the adjudication of bankruptcy is involved, it 
is only incidental to the former. This renders it unnecessary to con- 
sider the validity of the action by the board of directors in filing the 
voluntary petition. Petitioners' claim for an order transferring this 
proceeding rests upon section 32 of the Bankruptcy Act (Comp. St. 
§ 9616) and General Order 6 (89 Fed. v, 32 C. C. A. ix). Section 32 
provides that when "petitions are filed against the same person 
* * * in different courts of bankruptcy each of which has jurisdic- 
tion, the cases shall be transferred" to the court, "which can proceed 
with the same for the greatest convenience of parties in interest." 

General Order VI : 

'In case two or more petitions shaU be filed against the same indlyldual In 
different districts, the first hearing shall be had in the district in which the 
debtor has his domicile, and the petition may be amended by inserting an alle- 
gation of an act of bankruptcy committed at an earlier date than that first 
alleged, if snch earlier act is charged in either of the other petitions ; and in 
case of two or more petitions against the same partnership in different courts, 
eacn having jurisdiction over the case, the petition first filed shall be first 
heard and may be amended by an insertion of an allegation of an earlier act 
of bankruptcy than that first alleged, if such earlier act is charged in either of 
the other petitions; and in either case, the proceedings upon the other 
petitions may be stayed until an adjudication is made upon the petition 
272 F.— 34 
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first heard; and the coart which makes the first adjudication of bank- 
ruptcy shall retain jurisdiction over all proceedings therein until the same 
shall be closed. In case two or more petitions shall be filed in different 
districts by different members of the same partnership for an adjudication of 
the bankruptcy of said partnership, the court in which the petition Is first 
filed, having jurisdiction, shall take and retain jurisdiction over all pro- 
ceedings In such bankruptcy until the same shall be closed; and if such pe- 
titions shall be filed in the same district, action shall be first had upon the 
one first filed. But the court so retaining jurisdiction shall, if satisfied that 
it is for the greatest convenience of parties in interest that another of said 
courts shovld proceed uHth the cases, order them to he transferred to that 
court." (The underscoring is mine.) 

It is to be noted that the first sentence of this order refers merely to 
the order in which several petitions filed against an individual in dif- 
ferent districts should be heard. This leaves out entirely the question 
of jurisdiction. The petition filed in the district in which the debtor 
has his domicile, must be first heard. The court of the debtor's domi- 
cile having made an adjudication, it "shall retain jurisdiction over all 
proceedings therein until the same shall be closed." In the last sen- 
tence it is provided that the court retaining jurisdiction shall, "if sat- 
isfied that it is for the convenience of parties in interest that another 
of said courts" (meaning, of course, another court having jurisdic- 
tion, if a petition is pending- in such a court) "should proceed with the 
cases, order them to be transferred to that court." 

[1] In the case before us there is an involuntary petition pending in 
the District Court of Kentucky. While so pending, a voluntary peti- 
tion was filed in this district. It being admitted that the bankrupt 
company is a corporation organized under the laws of Ohio, and this 
district being the only one in which it had an office or did business, 
clearly "the debtor has his domicile" in this district. In re Elmira 
Steel Co. (D. C.) 109 Fed. 456. This court therefore has priority in 
the order of hearing of the petitions of bankruptcy. This court has 
made an adjudication of bankruptcy which involved a finding of all 
jurisdictional facts. It is therefore required under General Order 6 
to "retain jurisdiction over all proceedings until the same is closed": 
Provided, however (last sentence of General Order 6), this court may 
transfer the proceedings to the Kentucky court for the convenience of 
the parties, if the Kentucky court also has jurisdiction. If the Ken- 
tucky court has no jurisdiction to adjudicate, then all that can be had 
in Kentucky is ancillary proceedings. Section 2 (20), Comp. St. § 
9586. 

Has the District Court of Kentucky jurisdiction to adjudicate the 
Devonian Mineral Spring Company a bankrupt? Section 2 (1) of the 
Bankruptcy Act provides- that courts of bankruptcy may — 

"adjudge persons banicrupt who have had their principal place of business, 
resided, or had their domicile within their respective territorial jurisdictions 
for the preceding six months, or the greater portion thereof. • ♦ • »» 

The only claim made, and the only claim that can be made, in favor 
of jurisdiction of the Kentucky court, is that the company had its 
"principal place of business" in that district. 

[2] The facts as they appear from the affidavits filed herein — ^and 
they disclose little, if any, contradiction of facts upon this phase of 



Digitized by 



Google 



IN RE DEVONUN MINERAL SPRING CO. 531 

(272 P.) 

the matter — show that the company was incorporated in 1915 under 
the laws of Ohio for the purpose of bottling and selling mineral wa- 
ter obtained from a mineral well upon property located at Lorain, 
Ohio. The principal place of business was named, in the articles of 
incorporation, as Lorain, Ohio. Its producing plant, whatever there 
IS of it, is at Lorain, Ohio. It has an office there, in which all its books 
and records are kept, its banking done, and from which all its official 
business has been conducted. Directors' meetings and stockholders' 
meetings were held there. The president, Mr. Wilmore, located at 
the Lorain office, seems to have been the man most active in the com- 
pany and in carrying on its business. 

For some time prior to September, 1920, for perhaps a year and a 
half, one H. F. Coombs, resident of Kentucky, as representative of 
the company, had an office at Owensboro, Ky. Mr. Coombs was until 
September, 1920, vice president, treasurer, and general manager of the 
company. His duties were primarily the distribution of the mineral 
water of the company in Kentucky, orders for which would be filled 
from the plant at Lorain, Ohio. He also sold considerable of the cap- 
ital stock of the company to citizens of Kentucky. He incurred a large 
amount of bills for advertising in Kentucky — 3. large part of the in- 
debtedness of the bankrupt to Kentucky creditors was incurred in this 
connection, which is evident from the schedules filed herein. Mr. 
Coombs used stationery designating Owensboro as the "executive of- 
fice" of the company. The only property belonging to the company 
in Kentucky is the office equipment of the office in Owensboro. From 
these facts can it be said that the Western district of Kentucky was 
the "principal place of business" of the company? I think not. 

What is the principal place of business of a corporation must be 
determined from a consideration of all of the facts ; the place fixed in 
its articles of incorporation, the character of the corporation, its pur- 
poses, especially its dominant purpose, the kind of business it is engag- 
ed in, where its manufacturing plant and business offices are, its prin- 
cipal and not incidental transactions, in carrying on its business. "The 
real scene of its activities." "It is the principal place of the principal 
business." Collier on Bankruptcv (11th Ed.) p. 40; Brandenburg on 
Bankruptcy (4th Ed.) § 14; Roszell Bros. v. Coal Corp., 235 Fed. 343, 
38 Am. Bankr. Rep. 31 (D. C. Ky.) ; Coal Corp. v. Roszelle, 39 Am. 
Bankr. Rep. 562, 242 Fed. 243, 155 C. C. A. 83 (6th C. C. A.); Mat- 
ter of Monarch Oil Corp., 46 Am. Bankr. Rep. 65, 272 Fed. 524 (D. 
C. Ohio), In Roszell Bros. v. Coal Corp., supra. Judge Cochran dis- 
cusses the question of "principal business" quite exhaustively. His 
decision in this case was affirmed by the Circuit Court in Coal Corpo- 
ration v. Roszelle Bros., supra. This case involved the determination 
of the principal place of business of a coal mining company. It was 
held to be where the coal was mined and its productive operations car- 
ried on, and not the office in which books were kept and from which 
the selling was conducted. The Circuit Court says : 

•lYe are impressed that the dominating feature of the bankrupt's business 
— ^that which gave it distinctive character — was the mining of coal. As was 
well said by Judge Cochran, *It is the production end of his [the mine oper- 
ator's] business thf^t is the prominent feature and is expressed In hi^ name. 
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N^ one ever speaks of a manufacturer or mine operator as a merchant or 
seller of goods, but always as a manufacturer or mine operator.* Taking into 
account the entire situation, we are better content with the view that the 
debtor's principal place of business was the place where these extensive 
mining operations, as well as the other business mentioned, were carried an, 
where the maps and original deeds of the company's property were kept in a 
vault prepared for that purpose, where this large number of company houses 
and the important commissary stores were maintained (a village of them- 
selves), where the bulK of the bankrupt's property was situated and whore 
suits and liens against it would naturally be enforced (in fact, several per- 
sonal injury suits were pending when the testimony below was taken), and 
where its superintendent and manager actually resided, rather than the office 
in Chattanooga, in which the books were kept, the general guidance of its 
business effected, and from which the selling was conducted." 

In the case before us the company was a mineral spring company ; 
it produced — i. e., secured from mineral wells, and put into shape for 
sale — ^mineral water. Then, of course, it set about to sell it. It was 
not a "sales" company ; selling was incidental to its dominant purpose. 

[3] It is the rule that, when the articles of incorporation name a 
place as the principal place of business of a corporation, the burden is 
upon the petitioning creditors to show it is elsewhere. Collier on 
Bankruptcy (17th Ed.) 640 and 1193, and cases cited. From a careftil 
consideration of all of the evidence and applying the tests found in the 
authorities and cases above cited, I am persuaded that the principal 
place of business of the Devonian Mineral Spring Company was not in 
Kentucky, but at Lorain, Ohio. This being true, the EHstrict Court of 
Kentucky has not jurisdiction to adjudicate this company bankrupt. 
There is thus no occasion and no warrant in law for transferring the 
proceedings to that court. In fact, in the present state of this matter, 
I would, if I set aside the adjudication here and made an order of 
transfer, be transferring the proceedings to a court which, if the Dis- 
trict Jtidge took the same view of the law as I do, would later dismiss 
the entire proceeding and leave the company entirely out of bank- 
ruptcy. 

[4] Conceding, however, that the District Court of Kentucky has 
jurisdiction, then what is tlie condition that confronts us? This court, 
the domicile of the debtor, has properly proceeded to a hearing and 
has made an adjudication. Another court also has jurisdiction by rea- 
son of the fact that the debtor's principal place of buisness is in the 
latter jurisdiction. Then, under the law, this court should, if satisfied 
that it is for the greatest convenience of all parties in interest, trans- 
fer these proceedings to the Kentucky court. Is it for the greatest con- 
venience of all the parties in interest that the transfer be made? In 
my opinion it is not. The "parties in interest" include not only gen- 
eral creditors, but prior and secured creditors as well ; also the bank- 
rupt and every other party whose pecuniary interest is affected by the 
proceedings. Matter of United Button Co. (D. C.) 132 Fed. 378 ; Id. 
(D. C.) 13 Am. Bankr. Rep. 454, 137 Fed. 668; In re Sterne & Levi, 
26 Am. Bankr. Rep. 259, 263, 190 Fed. 70 (D. C. Del.).^ 

The "greatest convenience" depends upon all the circumstances — 
proximity of creditors of every kind to the court, proximity to the 
court of bankrupts and witnesses necessary to proper administration, 
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the location of assets, and perhaps numerous other factors that appeal 
to a court as in the interest of an orderly, economical, and efficient ad- 
ministration of the assets. Collier on Bankruptcy (17th Ed.) p. 640. 

[5] It may be conceded in this case that the majority in amount and 
number of general creditors live in Kentucky, and that the majority of 
stockholders live there, as do many witnesses necessary to the deter- 
mination of the two claims heretofore mentioned, and yet it seems to 
me that all other considerations favor retention of jurisdiction in this 
district. In this district are practically all of the assets of the com- 
pany, its official headquarters; its books and records are here, and 
above all there is pending in the common pleas court of Lorain coun- 
ty, a county in this district, an action to foreclose two mortgages, to- 
taling over $10,000, which are alleged to be liens upon what apparently 
is the bulk of the company's assets — its real property, its plant. This 
action, having been brought prior to any bankruptcy proceeding, must 
be tried in the state court. The witnesses who live in Kentucky, and 
who are alleged to have important testimony to give in connection with 
these claims, will have to come to the Lorain county common pleas 
court in any event. Nelson Supply Co. v. Leary, 39 Am. Bankr. Rep. 
755, 49 Utah, 493, 164 Pac. 1047; GrifBn v. Lenhart, 45 Am. Bankr. 
Rep. 221, 266 Fed. 671 (4 C. C. A.). A transfer of these bankruptcy 
proceedings to the Kentucky District Court will not result in promot- 
ing their convenience. 

From a careful consideration of all of the elements that should enter 
into an exercise of discretion is granting an order of transfer in the 
interest of the greatest convenience of all parties in interest, I am con- 
strained to find that the balance is in favor of this jurisdiction. 

The petitions of the stockholders and of the creditors for transfer 
is therefore dismissed. A proper exception may be noted in behalf of 
each group of petitioners. 



LUTEN ▼. KANSAS CITY BRmGE CO. 

(District Court, W. D. Missouri, W. D. March 24, 1921.) 

No. 171. 

L Patontg ^=»310(1)— Motion (o dismiss bill for inlHngenieiit sranted, when 
lade of Invention pleaded. 

While a motion to dismiss a bill for infringement of a patent wUl 
not be sustained, except In a case sufficiently clear, where the clear dis- 
closures of the bill ftsolf, the exhibits attached thereto, and the letters 
patent, of which profert is made, show lack of Invention, and it is suffi- 
ciently certain that such disclosures cannot be substantially aided by 
testimony, the bill will be dismissed. 

2. Evidence ^=>20(1) — ^Use of falsework in construction is matter of eom- 
mon knowledge^ 

It is a matter of tiommon knowledge that falsework, so called, Is em- 
ployed in the support of bridges and arches during construction, and 
more particularly those in which concrete is used as a prominent material. 

e=>For other cases see same topic ft KBY-NUMBER in all Key-Numbered Dieeats & Indexo* 
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3. Patents €^328— No. 802,0(M, for method of constructing nrAtm^ and No. 

1,106,880, for falsework, held to lack invoition. 

Patent No. 802,004, for a method of constructing arches, and No. 
1,106,880, for falsework used in the support of arches, etc., during con- 
struction, held invalid for want of invention or patentable novelty. 

4. Patents <@=> 17— Invention cannot depend on inherent attrllnites of natural 

substances. 

Patentable invention cannot be made to depend on well-known in- 
herent qualities, attributes, and functions of natural substances, such 
as wood, iron, or steel. 

In Equity. Suit by Daniel B. Luten against the Kansas City Bridge 
Company. On motion to dismiss. Sustained. 

Justin D. Bowersock, of Kansas City, Mo. (Daniel Royse and Russell 
T. Marshall, on the brief), for plaintiff. 

Samuel W. Sawyer, of Kansas City, Mo. (O. W. Pratt and Lathrop, 
Morrow, Fox & Moore, all of Kansas City, Mo., on the brief), for de- 
fendant 

VAN VALKENBURGH, District Judge. Defendant moves to 
dismiss the bill in the above-entitled cause for want of equity. The 
bill of complaint is founded upon two letters patent numbered, respec- 
tively, 802,004 and 1,106,880; the first entitled "Centering for and 
Method of Constructing Arches," and the second, "Falsework." Both 
inventions briefly have for their purpose to provide supports for false- 
work in the erection of arches, which shall have sufficient strength, 
and which are specially adapted to be removed in such a manner that 
there are gradually developed in the structure supported on the false- 
work the stresses to which such structure is to be subjected. 

[ 1 ] It may be conceded at the outset that the motion to dismiss will 
not be sustained, except in a case sufficiently clear. Such a motion is 
proper practice, and may be sustained by the clear disclosures of the 
bill itself, the exhibits attached thereto, and the letters patent, of which 
profert is made. Where there is sufficient certainty that such disclo- 
sures cannot be substantially aided by testimony, it is the duty of the 
court to sustain the motion to obviate the necessity of increasing the 
expense and performing the labor of taking proofs. , 

[2, 3] It is a matter of common knowledge that falsework, so-called, 
is employed in the support of bridges, arches, and still more particularly 
those in which concrete is used as a prominent material. It seems to 
be recognized, especially in the case of large arches, that the centers 
should be lowered very slowly; otherwise, the momentum acquired 
by so heavy a body as tfie arch, in descending suddenly, might possibly 
affect its shape, or even its safety. This is not new in the art. The 
engineering problem presented is, first, to erect a support sufficient to 
sustain the structure; and, second, to remove that support at the 
subsequent proper time in the manner described. These things have 
been accomplished in the past by well-known methods, which, as con- 
ceded at the argument, are still the prevailing ones. 

[4] These methods involve the use of timbers of sufficient strength 

^=s»For other cases see same topic & KET-NUMBER in all Key-N umbered Digests A Indezee 
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for the purpose, and the employment of a system of removable wedges 
to facilitate gradual removal. From this method it is but an obvious 
departure to substitute for a large timber a smaller one, and to supply 
the difference in sustaining strength by the addition of braces. Scaf- 
folds and similar structures are but everyday illustrations of this prin- 
ciple. Patentable invention cannot be made to depend upon well-known 
inherent qualities, attributes, and functions of natural substances, such 
as wood, iron, or steel. It is quite obvious that a timber too small in 
itself to support a given load, and raised to the required strength by 
the addition of braces, will buckle or bend if the braces are removed ; 
that it will do so more or less gradually in exact proportion to the ratio 
its sustaining power bears to 5ie load it is called upon to carry. The 
computations of these stresses are simple mathematical engineering 
problems. They involve no element of invention, but merely the ap- 
plication of that professional and mathematical skill which must be 
supposed to flow from technical training coupled with experience. So 
much for the novelty which is supposed to attach to letters patent No. 
802,004. ^ ^ 

The second patent involves only a mechanical equivalent for the 
structure just described. Instead of a large and sufficient sustaining 
member, or a smaller member made sufficient by braces, two individually 
inadequate members are employed, placed in juxtaposition, and set to- 
gether so that their combined cross-section is approximately T-shaped. 
This method of reinforcement has long been familiar in everyday life 
and is frequently seen in carpentry. Instead of by nailing, the union 
and greater stability is produced by wiring. The supporting strength 
of the combination is, of course, computed by the engineer. When 
this support is gradually to he removed, as above stated, disunion is 
effected by removing the wire; then the innate properties of the tim- 
bers come into play. Natural law asserts itself, and the timbers, no 
longer receiving mutual support through union and position, buckle 
or bend, as in the first patent discussed. 

I am unable to perceive in either of these patents evidences of in- 
ventive genius, as distinguished from mechanical and engineering skill 
stimulated by ordinary technical study and experience. The decision 
of this case turns upon this consideration, and at the argument the 
court has been aided and instructed by text-books, models, and illus- 
trations,^ photographic and argumentative. Ever>'thing that can bear 
upon this phase of the controversy in a fuller hearing has been pre- 
sented, indulged, and considered. The principles involved cannot be 
altered or expanded in any conceivable way. Being of opinion that the 
devices in question do not embody patentable novelty and invention, the 
plaintiff's case must fail. 

The motion to dismiss is sustained. 
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LO^'EU. et aL ▼. ASHTON, 

SAME ▼. BROADBENT (two cases). 

(District (3ourt, D. Massachusetts. April 26, 1021.) 

Nos. 1084, 1092, 1093. 

Bankniptey ^=»3(^(3)— Evidenee held to show ereditors receiving payments 
had reason to b^eve debtor was innolTent. 

In suits by trustees of a bankrupt against creditors of the bankrupt, 
who had recovered from him amounts loaned to him shortly before his 
bankruptcy, evidence that the newspapers had published articles charging 
that the bankrupt's operations were fraudulent, and testimony by the 
creditors that they demanded their money back because they distrusted 
the bankrupt, held to show that the creditors had reason to believe that 
the bankrupt was Insolvent at the time he repaid money tr them, so that 
such payments amounted to preferences. 

In Equity. Separate suits by Jaw(is A. Lowell and others, as trus- 
tees in bankruptcy of Charles Ponzi, against Edward Ashton, against 
Fred Broadbent, and against Nellie Broadbent. Decrees directed for 
plaintiffs. 

■Hugh D. McLellan, of Boston, Mass., for plaintiffs. 
Raphael A, A. Comparone, of 1/awrence, Mass., for defendants. 

MORTON, District Judge. These are three suits in equity brought 
by the trustees of Charles Ponzi, a bankrupt, to recover alleged prefer- 
ences received by the defendants. The cases were heard together by 
agreement of parties in open court. 

Certain basic facts are applicable to all the cases. Ponzi, under the 
name of the Securities Exchange Company, did an extensive business, 
which, briefly stated, consisted in borrowing money, for which he is- 
sued obligations whereby he promised to repay, 90 days after date, the 
amount invested plus 50 per cent. His business was a pure swindle, by 
which a large number of persons were taken in. On July 26, 1920, it 
became generally known that he was under investigation and had ceas- 
ed to accept any further loans. On August 2, 1920, it was openly pub- 
lished that he was insolvent and that his pretended business was a fake. 
On August 9, 1920, a petition in bankruptcy was filed against him. 
On October 25, 1920, he was adjudicated bankrupt, and the plaintiffs 
were later appointed his trustees. At all times during the period cov- 
ered by these cases he was deeply insolvent, and the effect of each of 
the payments here in question was to give the person receiving the pay- 
ment a preference over other creditors of the same class. 

The foregoing facts are applicable to all the cases. Beyond this point 
it will be necessary to consider the cases separately. 

As to the case against Edward Ashton: 

Ashton lent Ponzi $300 on July 13th, upon the agreement above 
stated. He received repayment of it from Ponzi between 10 and 11 a^ 
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m. on August 2d, without interest or increase. On the morning of 
August 2d the Boston Post had published with prominent headlines the 
statement that an accountant declared that Ponzi was hopelessly in- 
solvent and had sent no money to Europe recently and had received 
none from there. The defendant told Mr. Schwartz that he withdrew 
his money on August 2d because he feared Ponzi could not pay accord- 
ing to agreement, and he was afraid of the court proceedings in which 
Ponzi appeared to be involved. These were the motives which actuated 
him to demand payment of his loan at that time. He was in all proba- 
bility aware of the statement which had been so prominently circulated 
in the Post that morning. 

On all the evidence^ I find that Ashtpn, at the time when he received 
payment of his loan, had reasonable cause to believe that Ponzi was in- 
solvent, and that the eflfect of the payment to him (Ashton) would be 
to give him a preference over other creditors in his class. 

As to the case aeainst Fred Broadbent : 

This defendant loaned Ponzi $1,000 on July 26th upon the agree- 
ment above stated, and received in return a note or voucher No. 4856, 
calling for the repayment of $1,500, 90 days after date. Oral repre- 
sentations were made to him that the $1,500 would be paid in 45 days 
after date. That evening Broadbent saw statements in the newspaper 
that Ponzi was under investigation and had ceased to accept further 
''investments*' so called". Broadbent became doubtful about his loan, 
and he went down the next day and gave notice of withdrawal. On 
the next day — i. e., on July 28th — he received from Ponzi payment in 
full of what he had loaned him two days before, viz. $1,000. The de- 
fendant testified that he did this because he had lost faith in Ponzi ; 
that by losing faith he meant that he did not feel as though Ponzi could 
return tht money ; that he did not feel that Ponzi's business was an 
lionest sort of business, nor that he could return the money as he had 
agreed. In other words, the defendant evidently thought from the in- 
formation which he then had that Ponzi's business was not legitimate, 
but that it was probably a swindle by which he (the defendant) had 
been caught. He accordingly made haste to get his money out. The 
information on which he reached his conclusion does not fully appear, 
nor is it necessary that it should. The conclusion was right, and the 
information presumably warranted it. Mr. Broadbent testified with an 
integrity and truthfulness which command respect. On his own testi- 
mony, the inference seems to me irresistible that, at the time when he 
demanded and received payment of his loan, he had reasonable cause 
to believe that Ponzi was insolvent ; and I so find. 

As to the case against Nellie Broadbent : 

This defendant lent Ponzi $500 on July 26, 1920. She received 
payment of it on August 5th following. She testifies that she saw the 
statements in the newspaper of July 26th and August 2d, which have 
l)een above referred to; that after reading them she thought that 
Ponzi's scheme was not honest, and that she ought to get her money 
out : that she wanted to get her money out as soon as she could and 
while she could. This defendant is a working woman' whose straight- 
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forward honesty in regard to the matter increases one's sympathy for 
her. But it is clear that at the time when she obtained repayment of 
her loan, she had reasonable cause to believe that Ponzi was insolvent ; 
and I so find. 
The plaintiffs may present decrees. 



BOSS ▼. PACIFIC S. S. CO. 

(District CJourt, D. Oregon. AprU 4, 1021.) 
No. 8731. 

Admiralty ^»2— Removal of eanseg ^=»72 — Common-law actloa for personal 
injuries oa vessel hdd properly brought in state eoort. 

For a personal injury sustained on board a vessel in port there exists 
a common-law remedy within the meaning of Judicial Code, I 24 (3), 
being Comp. St. S 991 (3), and an action to recover for such injury 
brought in a state court, in which the amount sued for is less than 
$3,000, is not removable on the ground that the admiralty Jurisdiction is 
exclusive. 

At Law. Action by Henry Ross against the Pacific Steamship Com- 
pany. On motion to remand to state court. Motion granted. 

William P. Lord, of Portland, Or., for plaintiff. 

Grosscup & Morrow and Charles A. Wallace, all of Tacoma, Wash*, 
for defendant. 

WOLVERTON, District Judge. This is an action instituted in the 
state court to recover damages for injuries received by plajptifF while 
engaged as a longshoreman in the stowage of cargo on the steamship 
City of Topeka. The ship was lying in the navigable waters of the 
Willamette river, at the port of Portland, and the services being ren- 
dered at the time of the injury were maritime in character. The dam- 
ages alleged and claimed for the injuries sustained aggregate $2,990, 
and no more. On defendant's petition the cause was removed to this 
court. The plaintiff now moves to remand, on the ground that, al- 
though the case is one wherein there is a diversity of citizenship, the 
amount involved is not sufficient to confer jurisdiction upon a federal 
court. 

It is the contention of the defendant that the cause, being maritime, 
is wholly within admiralty jurisdiction, to the exclusion of all other 
courts. The question has been practically disposed of by the recent de- 
cision of Judge Bean in the case of Crane v. Pacific Steamship Co., 272 
Fed. 204. The act (Judicial Code, § 24 [3], being Comp. St. § 991 [3]) 
which confers admiralty jurisdiction upon the District Courts saves 
"to suitors in all cases the right of a common-law remedy where the 
common law is competent to give it." 

While this is not a remedy in the common-law courts which is saved, 
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but a common-law remedy (The Moses Taylor, 4 Wall. 411, 18 L. Ed. 
397), nevertheless it is perfectly competent, within the clause, to sue 
in a common-law court, and as well in a state court, where the remedy 
is such that the common law is competent to administer it (The Hamil- 
ton, 207 U. S. 398, 404, 28 Sup. Ct. 133, 52 L. Ed. 264). The principle 
is recognized also in Knapp, Stout & Co. v. McCaffrey, 177 U. S. 638, 
20 Sup. Ct. 824, 44 L. Ed. 921, and in Chelentis v. Luckenbach S. S. 
Co., 247 U. S. 372, 38 Sup. Ct. 501, 62 L. Ed. 1171. 

A remedy, according to Bouvier, is "the means employed to en- 
force a right or redress an injury." Pomeroy says : 

"Remedies, in their widest sense, are either the final means by which to 
maintain and defend primary rights and enforce primary duties, or they are 
the final equivalents given to an injured person in the place of his original 
primary rights which have been broken, and of the original primary duties to- 
wards him which have been unperformed.'' Pomeroy's Remedies and Reme- 
dial Rights. S 2. 

Instances are given in Knapp, Stout & Co. v. McCaffrey, supra, 177 
U. S. 644, 20 Sup. Ct. 824, 44 L. Ed. 921, where a common-law remedy 
will lie. These are illustrative. So, too, is section 723, Revised Stat- 
utes (Comp. St. § 1244), which provides that: 

"Suits in equity shall not he sustained in either of the courts of the United 
States in any case where a plain, adequate, and complete remedy may be 
had at law." 

Also section 10, article 1 (being a part of the Bill of Rights), of the 
Oregon Constitution, where it is declared that : 

'*£ivery man shall have remedy by due course of law for injury done him 
In his person, property, or reputation." 

That a common-law remedy lies for a personal injury sustained will 
scarcely be questioned. The remedy is in personam, or against the per- 
son, for damages, and not in rem, whereby a lien is to be enforced 
against the thing. Common law is competent to give the former, while 
it is not as respects the latter. This does not comprise the rules by 
which to determine the competency of the evidence for, ascertaining the 
relief to be administered. Those rules are subject to change by local 
statutes, and are dependent upon the nature of the cause through 
which the relief is sought. 

It is argued that under the common-law remedies contributory neg- 
ligence on the part of plaintiff absolutely bars recovery, whereas under 
the maritime law it only operates to accomplish a division of damages. 
So, also, under the common law, all members of the ship's company, 
save only the captain, are fellow servants, no matter what their relative 
stations may be. This is but confusing the evidence upon which the 
relief is to be sustained with the remedy which it is sought to have en- 
forced. 

I take it that, where injury ensues upon water within the maritime 
jurisdiction, the evidence necessary to support the remedy for damages 
•arising from the injury is to be ascertained by the rules applicable tq 
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maritime torts, and this whether the action be at common law under the 
saving clause or in rem in admiralty against the ship. Whatever these 
rules may be, it is obvious that the common law is competent to apply 
them, and at the same time to administer the common-law remedy. The 
quantum of relief may not be the same, where the tort is maritime, as 
where it is upon land; but the common law is competent to give the 
remedy. 

As to the amount involved in the controversy, that is made a condi- 
tion precedent to jurisdiction of the federal court, where the removal 
is based upon a federal question as well as upon diversity of citizenship. 

The motion to remand will be sustained. 



THE BROADWAY. 
THE NUMATia 

(District Court, B. D. New York. March 24, 1921.) 

Towage <&=»11(5)— Tug held at fault for groundiiig of tow while attempting 
to enter a narrow channel. 

A steam tug, having two barges in tow, which attempted to enter a 
narrow channel with the barges rigidly fastened together in tandem, 
when the river was full of ice drifting with the tide, assumed the responsi- 
bility for the success of the maneuver, and is Uable for injuries to the 
leading barge, which grounded at the mouth of the channel, whether 
those injuries were occasioned by straining against a mud bi^nk or by 
contact with a hard bottom. 

In Admiralty. Libel by John F. Hurley, owner of the barge Broad- 
way, against the steam tug Numatic. Decree rendered for libelant. 

Macklin, Brown, Purdy & Van Wyck, of New York City, for libelant. 
Park & Mattison, of New York City, for claimant 

CHATFIELD, District Judge. It appears from the testimony that 
on January 7, 1920, the tug Numatic took from the sulphur dock at 
Erie Basin the Broadway and Scipio on an order from the charterers 
to the effect that the boats were loaded and ready to be towed to the 
Chemical Works at Shadyside. It was cold weather and the river was 
full of ice. From Fourteenth street up the river the boats were towed 
through the ice. But there is no evidence to show that any damage was 
suffered, or that the Numatic was unable to tow the vessels, with the 
flood tide and with the drifting ice, at whatever speed they did pro- 
ceed, until the channel into the Chemical Works dock at Shadyside was 
reached. There it appears that the Numatic was unable to put the boats 
into the dock through this narrow channel, with the two boats abreast 
on hawsers substantially 100 feet in length. 

At that point, so far as this case is concerned, the responsibility rest- 
ed upon the Numatic to determine whether she could handle the two 
barees, or whether she would have to put one in at a dock while she 
landed the other. The tide and ice carried the tow upstream beyond the . 

^z^FoT other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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entrance to the channel, and the Numatic gave signals to drop the Scipio 
astern of the Broadway to fasten them tandem, which was done. The 
Scipio was brought close up to the stem of the Broadway. The Nu- 
matic then turned around and proceeded down the river, against the 
tide and ice, apparently close to the outer end of the Com Products 
dock, which was being rebuilt. According to the only definite testimony 
on this point, the new structure of this dock extended further out than 
the old structure, and the supposition on the part of the libelant that the 
boat may have hung on a pile or cribwork of the old dock is not sup- 
ported by the •testimony. The testimony shows, however, that the 
Numatic apparently was keeping as close in shore as possible, so as to 
avoid the tide and ice, and to get as quickly into the channel to the 
Chemical dock as she was able. 

In so doing she either made a turn too soon or went downstream in 
such position that the tide carried her tow sideways inshore and up 
against what is evidently a dangerous shoal. It does not appear def- 
initely from the testimony whether this shoal is made more dangerous 
by any definite wreck or obstruction, and, on the contrary, the testi- 
mony indicates that the boat went aground on a mud bank. But ap- 
parently the force of the tide and the ice and the momentum of the 
barges set them against this mud bank in such a way that the heavily 
laden Broadway, with the Scipio extending rigidly out into the current 
and, affected by the tide and the ice, was subjected to a strain which 
started her leaking. There is no evidence of external apparent in- 
jury from, and there is no reason to suppose that the leaking was caused 
by, a pile or obstruction which, of itself, pulled apart die seams or 
frame of the boat. But the responsibility for getting tlie boat in the 
situation in which she was rests with the tug, whether or not the in- 
jury was caused by a mud bank or by some hard substance in the mud 
bank. 

I think the libelant has sustained the burden of proof that the Nu- 
matic was responsible for the way in which it approached the narrow 
channel in to the Chemical dock, and the result, namely, the damage that 
might be expected, if the maneuver was not executed successfully, and 
if the boat brought up on any obstruction. Under the circumstances, 
I think the libelant is entitled to recover for the failure on the part of 
the Numatic to appreciate the situation, and to estimate correctly her 
ability to take the barges in to this narrow channel under those circum- 
stances, and keep them off from the shoal ground and the Chemical 
dock. 

Such failure on the part of the tug in my opinion constitutes negli-* 
gence, and the libelant may have a decree. 
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FRANCO et aL ▼. SEAS SBDDPPING CORPORATION, Ine. 

(District Court, D. Maryland. April 15, 1921.) 

1. Seameo <$=»11— statute relatSve to payment of hospital expenses not linuted 

to passenger vessels. 

Act Dec. 26, 1920, providing that alien seamen found to be afllicted with 
certain diseases shall be placed in a hospital, and that the expenses shall 
be borne by the shipowner, etc., and not deducted from the seamen's 
wages. Is not limited to passenger vessels. 

2. Constitutional law ^=»70( 3) ^Courts may not substitute judgment for that 

of Congress. 

While, without explanation, it may seem unfair to impose on shipowners 
the duty of paying hospital bills to cure seamen of diseases due to their 
own vices, as is done by Act Dec. 26, 1^20, the courts may not substitute 
their Judgment for that of Congress. 

3. Seamen ®=»33 — ^Penalty for delay in payment not imposed* when due to 

question as to liability for hospital expenses. 

Where a shipowner refused to pay the wages of seamen without deduc- 
tion of the amount paid for hospital expenses, under Act Dec. 26, 1020. 
but united with the seamen in bringing the question of liability to the 
attention of the court at the earliest possible moment, damages or a 
penalty will not be imposed for the delay In paying the wages. 

In Admiralty. Libel by Cornelius Franco and another against the 
Seas Shipping Corporation, Incorporated. Libel sustained in part, and 
dismissed in part. 

J. Marsh Matthews, of Baltimore, Md., for libelants. 
Janney, Stuart & Ober, of Baltimore, Md., for respondent. 

ROSE, District Judge. The libelants are alien seamen, who were 
employed as part of the crew of the American steam freighter Robin 
Hood. On arrival in the United States, each of them was found to 
be suffering from a venereal disease. They were ordered to a hospital 
in compliance with the terms of the act approved December 26, 1920, 
and were there treated. Upon their discharge from the hospital, they 
demanded their full wages, but the ship insisted on its right to deduct 
the amount of the hospital bills which it owed for their treatment from 
the wages due them. In this libel they seek to recover their wages, 
without deduction, and also to recover compensation at the rate of two 
days' wages for one for delay in making payment. 

[1,2] It is suggested on behalf of the ship that the act in question is 
nothing but an amendment to the earlier Immigration Act of 1917 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 959, 960, 4289y4a- 
4289%u), which was by its terms limited to passenger vessels, which 
the Robin Hood was not. I can see nothing in the terms of the act of 
December 26, 1920, to sustain this contention. It is true that, without 
explanation of the reasons for such legislation, it may seem unfair for 
the Congress to impose upon the owners of ships the duty of paying 
hospital bills to cure alien seamen of diseases due to their own vices, 
but the courts may not substitute their judgment for that of Congress. 

^s^For other cases see same topic & KBY-NUMBBR in all Key-Nambered Digests & Indexes 
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The act declares that all expenses connected with the hospital treat- 
ment, as well as some other things, shall be borne by the owner, agent, 
consignee, or master of the vessel "and not to be deducted from the 
seamen's wages/' Such language is too clear to require construction. 
'[8] On the other hand, in this case, the imposition upon the ship 
of what is in fact a penalty for delay in pa3rment would be a hard meas- 
ure for the vessel owner. The requirement that it, rather than the sea- 
men, should pay such charges naturally seems to it against common 
right. The Shipping Board itself has officially held that a limited con- 
struction should be put upon the statute. 

Under such circumstances, the owner, before making payment, was 
justified in asking for a judicial determination. It united with the libel- 
ants in bringing the question to the attention of the court at the earliest 
possible moment. 

The libel will be sustained in so far as it requires the payment of the 
wages in full without deduction for the hospital charges, and it will be 
dismissed in so far as it asks damages or penalty, for delay in paying 
the wages. 

The costs will be upon the respondent. 



Ex parte HARRISON. 

(IMstrlct Court, D. Massachusetts. April 17, 1821.) 
No. 1975. 

1. Bankruptcy ^»421(1)— Judgment for personal Injury provable ^debf 

A judgment on a dalm for negUgent personal Injury id a "debt" from 
which a discharge in bankruptcy would be a release, within Bankruptcy 
Act, 9 9 (Gomp. St. 8 9593), exempting a bankrupt from civil arrest on a 
dischargeable debt. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Debt] 

2. Bankruptcy ^=^392— Exemption from ''arrest*' includes release from im- 

prisoDment. 

The word "arrest," as used in Bankruptcy Act, 8 9 (Comp. St. § 9593), 
exempting a bankrupt from arrest on civil process, except in certain 
cases, includes 'imprisonment.*' 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Arrest.] 

S. Banknipt«y ^=>392— Exenqitioa of bankrupt from eivll arrest Is effectiire 
from adjudkatioii. 

Bankruptcy Act, 8 9 (Ck>mp. St. 8 9593), exempting a bankrupt from ar- 
rest on civil process on a dischargeable debt becomes effective at once on 
adjudication and entitles the bankrupt to discharge from imprisonment 
under a previous arrest on such a debt. 

Habeas Corpus. Petition by James Harrison to secure discharge 
from custody as a poor debtor. Writ granted. 

'or other cases see same topic ft KETT-NUMBER in all Key-Numbered Digests ft Indexes 
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Harry G. Blazo, of Boston, Mass., for petitioner. 
The United States Attorney, for the Lnited States. 

MORTON, District Judge. Habeas corpus to secure the discharge 
of the petitioner, who is in prison on poor debtor proceedings in the 
state court. The facts are as follows: 

Harrison was sued in the state court for damages caused by his neg- 
ligent operation of an automobile, and a judgment was there recovered 
against him on that claim. Execution issued, and poor debtor pro- 
ceedings followed, the result of which was the order of arrest under 
which Harrison is now held. It was rtade and he was committed on 
March 30th. On April 2d he filed a voluntary petition in bankruptcy, 
and adjudication immediately followed. Thereafter he applied to be 
released from imprisonment, and, his demand being refused, brings 
the present petition. The ground of jurisdiction is that he is deprived 
of rights conferried by a fwieral statute, 

[1, 2] By section 9 of the Bankruptcy Act (Comp. St. § 9593) "a 
bankrupt shall be exempt from arrest upon civil process except in the 
following cases." The excepted cases are contempt proceedings and 
arrest for debt from which discharge in bankruptcy would not be a re- 
lease. Harrison became a bankrupt on April 2d ; the word "arrest" 
in the section covers imprisonment ; and the only question is whether 
the debt or claim on which he is held is one from which a discharge in 
bankruptcy would be a release. There has been some difference of 
judicfal opinion as to whether a judgment upon a claim for negligent 
injury constitutes a "debt," which can be proved and is discharged by 
bankruptcy proceedings; but the weight of authority now appears 
to be that the judgment can be proved and is discharged. In re Put- 
nam (D. C.) 193 Fed. 464; Ex parte Margiasso (D. C.) 38 Am. Bankr. 
Rep. 524, 242 Fed. 990; In re Madigan (D. C.) 41 Am. Bankr. Rep. 
771, 254 Fed. 221. In Schall v. Camors, 251 U. S. 239, 40 Sup. Ct 
135. 64 L. Ed. 247. there was no judgment. 

[3] The respondent contends that the protection from arrest con- 
ferred by section 9 does not become effective so long as the bankrupt 
retains title to his property; i. e., not before the appointment and 
qualification of a trustee. But the section in question puts no such 
limitation on the exemption from arrest, and I am unable to agree with 
the contention. See Collier on Bankruptcy (12th Ed.) p. 279. 

Writ to issue. 
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UNITED AUTOGRAPHIC REGISTER CO. ▼. WIGHT. 

(arcuit Court of Appeals, Eighth arcuit. March 23, 1921. Rehearing De- 
nied May 17, 1921.) 

No. 5518. 

L Master and servant <9=»36— Return of reeords held not condition precedent 
to suit for breach of contract. 

A contract employing a sales manager, which required the manager at 
the termination of the contract to deliver to the employer all records re- 
lating to the business as a prerequisite to a final settlement, does not make 
the return of such records a condition precedent to the institution of a 
suit by the manager for damages for a breach of contract. 

2. Contracts ^=»327(1)— Conditions precedent to suit must be clearly ex- 

messed 

While contracting parties may, within certain limits, agree that spedfled 
acts shall- be conditions precedent to suit on the contract, such provi- 
sions will not be presumed, but must be so expressed as to make clear such 
intention. 

3. Maftt€9r and servant <@=»80(^)— Return of records held condition precedent 

to recovery of commissions. 

Where a contract made the return of records relating to the employer's 
business by its sales manager a condition precedent to final settlement, the 
return of such records was essential before there could be recovery of 
commissions due under the contract. 

4. Blaster and servant <^=^31— Employer of sales manager held guilty of 

breach of contract. 

Where the employer, acting under its erroneous construction of the 
contract with its sales manager, interfered with the activities of the 
manager in such vital respects as to make it substantially impossible for 
him to perform his contract, the employer was guilty of a wrongful 
breach, and the manager was entitled to bring suit therefor. 

5. Trial <3=>296(2) — ^Remarks of court on exception to charge field not to 

modify effect. 

Where the court had charged the jury that a principal and agent were 
bound to deal fainy and squarely with each other, a remark by the court. 
In reply to an exception to the statement in the charge that the principal 
was obliged to state his reasons for discharging the agent, that such 
requirement was good business dealing,* in fairness did not materially 
alter the effect of the charge. 

6. Master and servant ^=>44 — Charge held to require statement of grounds for 

discharge. 

In an action for breach of contract of employment, where the employer 
relied on several grounds of discharge as justification, and the court, in 
charging on the first ground, expressly stated that the employer, in dis- 
charging for that reason, must state the reason for discharge, and there* 
after discussed other claimed grounds for discharge, with no statement 
regarding the giving of a reason for discharge, the effect of the charge 
was to require the giving of a reason for discharge In the case of dis- 
charge on any of the grounds stated, before the employer could rely 
thereon as a defense. 

7. Master and servant <S=»33 — Statement of grounds for disdiarge unneeessao'* 

The discharge of one employed for a fixed term can be justified by the 
existence, at the time of discharge, of ^ any sufficient ground therefor, 
without any legal necessity for the statement of such grounds. 

^s»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexee 
272 F.-^5 
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In Error to the District Court of the United States for the Eastern 
Dfitrict of Missouri ; John C. Pollock, Judge. 

Action by Clarence E. Wight against the United Autographic Reg- 
ister Company. Judgment for plaintiff, and defendant brings error- 
Reversed, and new trial ordered. 

Claud D. Hall, of St. Louis, Mo. (R. B. Haughton, of St. Louis, Mo., 
on the brief), for plaintiff in error. 

James R. Van Slyke, of St. Louis, Mo., for defendant in error. 

Before HOOK and STONE, Circuit Judges, and JOHNSON, Dis- 
trict Judge. 

STONE, Circuit Judge. Error by defendant from a judgment for 
plaintiff in a suit upon a written contract. 

Plaintiff alleged in his petition the execution by the parties of a writ- 
ten contract, under which he was to have the exclusive right to sell 
certain stationery supplies in territory specified, and to receive the 
commissions specified in said contract, according to the kind and char- 
acter of goods sold and of place of sale ; that plaintiff, by said agree- 
ment, was empowered to appoint under him assistant salesmen to 
work under his direction, at plaintiff's cost and expense ; that defend- 
ant was to maintain an office for plaintiff, for his convenience and un- 
der his management and control, and defendant was to allow plaintiff 
each and every month during the term of said contract the sum of 
$80 to defray said office expenses, defendant, however, to pay the ex- 
pense of rent and telephone ; that said contract should remain in force 
and effect for a period of three years from May 1, 1915. He alleged 
performance by the parties to about September 6, 1917, hut that there- 
after defendant denied him the right to perform, although he was at 
all times willing to do so, and on or about that date and thereafter 
defendant breached the contract as follows : That defendant advised 
plaintiff on or about said date and thereafter that plaintiff would no 
longer have the right to act as general agent of defendant in charge 
of its said office in the city of St. Louis, and sell its goods and mer- 
chandise in the territories sQecified in said agreement; that said de- 
fendant further advised plaintiff that plaintiff would not thereafter 
have the exclusive right to represent defendant and sell its goods un- 
der said agreement in said territories, and defendant further advised 
plaintiff that plaintiff would no longer have the right to manage the 
office of defendant and control the salesmen employed to sell defend- 
ant's goods in said territories ; and defendant further advised plaintiff 
that plaintiff would no longer have the right to make exclusive sales 
of defendant's goods in said territories for himself and those em- 
ployed under him ; that defendant advised plaintiff that plaintiff there- 
after would not receive the $80 per month which he had been receiving 
to defray the expenses of said office; that defendant thereafter dis- 
continued the payment of said amount, and that defendant advised 
plaintiff that plaintiff thereafter would not be allowed to receive, and 
that defendant would not pay to plaintiff, the commissions specified in 
said contract for the sale of goods in said territories, or ship into 
said territories in accordance with the terms of said contract 
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The damages asked were for $2,804.28, commissions earned under 
the contract, and for general damage for breach of the contract. 

The answer admitted execution of the contract, but denied that the 
effect thereof was to give plaintiff an exclusive agency, or to furnish 
plaintiff with an office and office allowance, or that defendant had, in 
any way, breached said contract. It alleged breaches of the contract 
by plaintiff, and his discljarge therefor on or about September 6, 1917. 
It further alleged that plaintiff had earned commissions amounting to 
$2,031.87, but that he was not entitled to them, because of breaches of 
the contract, as follows: That plaintiff has not only refused, both 
before and since his discharge, to turn over route cards and copies 
thereof, business memoranda, price lists, orders, contracts, and cor- 
respondence placed in his hands, all of which it is important for de- 
fendant to secure to protect its business, and all of which plaintiff was 
obliged by the contract to return, and which have been demanded by 
defendant, but has retained same for the purpose of and was using 
the same in undermining defendant's business, and in building up a 
rival business for plaintiff and his associates ; that for several months 
before September 6, 1917, he refused to make daily written reports, as 
required by the contract; that, instead of devoting his endeavors to 
the business and interests of defendant, he did, in the early part and 
middle of 1917, conceive and partially execute a plan to establish, in 
conjunction* with others, an independent rival business, and in pur- 
suance thereof secretly abstracted route cards, price lists, and docu- 
ments belonging to defendant, and urged other of defendant's sales- 
men to join in the above plan, and likewise to abstract from defend- 
ant's papers in their possession business information, all resulting in 
great loss of time and great injury to defendant's business; that in 
violation of the terms of the contract plaintiff's conduct was repre- 
hensible for several months prior to September 6, 1917, in that he not 
only betrayed defendant's confidence as above set forth, but that he 
sold certain property and appropriated the proceeds without the knowl- 
edge of defendant, he made fraudulent charges and entries in the 
books of defendant, he became intoxicated and visited disreputable 
places, to the neglect and demoralization of his business. 

The reply pleaded waiver and estoppel as to prompt return of route 
cards, contracts, and correspondence with customers, as to filing copies 
of correspondence, and as to daily reports. Verdict and judgment 
was for $3,900. 

The matters here urged for reversal of the judgnjent are refusal 
to direct a verdict for defendant, refusal of instructions as asked by 
defendant, and errors in the charge given. 

As to the refusal to direct a verdict for defendant, the conten- 
tions may be summarized as follows : That plaintiff did not show per- 
formance of the contract ; that the contract requirement to return all 
business records at the termination of the contract, which was not per- 
formed by plaintiff, was a condition precedent to recovery, and such 
condition was never waived. The contract provided that plaintiff — 
"at the termination of this contract, to deliver over to the company all cor- 
respondence and letters and copies thereof emanating from the company to 
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the salesman or to any of its customers, or from the salesman to the company 
or to any customer, also all contracts with customers and copies thereof, 
route cards, price lists, and all documents pertaining to or containing informa- 
tion relative to the company's business, and all supplies of every kind and 
character that may be in his hands, as a prerequisite to a final settlement 
between the parties hereto." 

The admitted facts affecting this contention are as follows : During 
the first half of 1917, Wight had made extra duplicate copies of route 
cards, orders, customers' contracts, records of and information con- 
cerning the business of the company. These copies were made for 
his personal use. He also had copies which extended hack for some 
years, and comprised a complete outline of the company's business. 
They would have been valuable information for a competitor. The 
reasons given by Wight for making and retaining these records were 
so that he could better conduct the business, and have a record of his 
business, and get pay for the work done by him; but he kept many 
records long after he had been paid the commissions due from such 
sales, and although there were always copies of all such records in the 
files of the local office conducted by him. He retained all of the dupli- 
cate copies, refusing to surrender them on demand of the company, 
made after the institution of this suit. His counsel offered, during 
the trial, to produce these copies. There was no deposit of the same 
in court, or return thereof, or offer to return them. 

[1,2] The situation thus developed is of an agent, employed for a 
fixed term, bound to return to his employer certain important records 
before he can require final settlement; and alleged wrongful discharge 
during the term of employment; suit by the agent for commissions 
earned before discharge and for damages on account of the discharge; 
a retention by the agent of such records. The position of Wight is 
that the contract did not require a return of the records as a prerequisite 
to bringing a suit on the contract; that the company, having first 
breached the contract by discharging Wight, cannot avail itself of a 
subsequent breach on his part as a defense; that no final settlement 
had been tendered, but the company had refused such, and denied there 
was any settlement due Wight; that no demand therefor had been 
made prior to suit, and they were retained by Wight for the purpose 
of preparing his case for trial, and he had offered to return any pa- 
pers belonging to the company. The contention that this clause of 
the contract was not intended as a prerequisite or condition precedent 
to suit upon the contract for breach is well taken. While contracting 
parties may, wifhin certain limits, agree that specified things shall be 
conditions precedent to suit upon the contract, such provisions will not 
be presumed, but must be so expressed as to make clear such intention. 
Hamilton v. Insurance Co., 137 U. S. 370, 385, 11 Sup. Ct. 133, 34 L. 
Ed. 708 ; Mutual Fire Insurance Co. v. Alvord, 61 Fed. 752, 9 C. C. 
A. 623; Green v. American Cotton Co. (C. C.) 112 Fed. 743; Smith 
V. Accident Association (C. C.) 51 Fed. 520; Crossley v. Insurance Co. 
(C. C.) 27 Fed. 30. Also see Summerfield v. Insurance Co. (C. C.) 
62 Fed. 249, 257; Connecticut Fire Insurance Co. v. Hamilton, 59 
Fed. 258, 269, 8 C, C. A. 114; Perkins v, U. S. Electric Light Co. 
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(C. C.) 16 Fed. 513. The other contentions, that this clause of the con- 
tact is not available as a defense, need not be considered, in view of the 
above expressed determination that such clause was not intended to so 
operate. For the above reasons, we conclude that there was no error 
in overruling the request for a directed verdict. 

[3] There is an important legal distinction between contract pro- 
visions, performance of which are prerequisites to the bringing of an 
action on the contract, and contract provisions, performance of which 
are prerequisites to recovery in a suit on the contract. We hold above 
that the return of the papers and copies, as provided by this contract, 
is not a prerequisite to the bringing of this action upon the contract. 
We now consider whether proof of such return is a prerequisite to 
recovery. By express language in the contract, the return of the papers 
and copies is "a prerequisite to a final settlement between the parties 
hereto." One of the two purposes of this action is to secure a "final 
settlement" of commissions earned under the contract. The right to 
such a settlement, on the one hand, and the right to the return of the 
papers and copies, on the other, are reciprocal dependent obligations, 
the former dependent upon performance of the latter. There can, 
therefore, be no recovery, on final settlement, of these commissions, 
except upon a showing that all papers and copies covered by the con- 
tract requirement have been returned to the company. The other pur- 
pose of this suit is to recover damages for breach of the contract. We 
do not construe "final settlement," as used in the contract, to include 
general damages arising from a breach of the contract. The result is, 
therefore, that earned commissions can be recovered only if return of 
the papers and copies, required in the contract, be shown; that no 
such showing is necessary to recover general damages for the alleged 
breach of contract 

The same reasons govern errors predicated on refusals to charge 
the jury in line .with the above theory of the company as to the effect 
of this projdsion of the contract. The company contends that several 
other error? were made in refusals to charge and in the charge as 
made. As to such refusals to charge, the specifications are that the 
court refused to charge that there could be no recovery under the par- 
ticular circumstances requested, as follows: If Wight retained the 
company's business records for the purpose of using them and asso- 
ciating himself with others or conspiring with others to use them in 
a competing business; if he retained the records, and did not make 
daily reports as requested by the company ; if he kept false accounts, 
and misappropriated the money of the company. We have carefully 
examined the instructions asked in the above respects, and a compari- 
son with the charge as given convinces that they were sufficiently cov- 
ered therein, in so far as they were proper within the issues of the 
case. It is also contended that the court should have limited the amount 
of commissions earned up to the time the contract was breached to an 
amount which was admitted by both parties to have been so earned. 
An examination of the charge reveals that the court clearly linlited 
the amount of recovery for such earned commissions to the admitted 
amount. The fact that the action was also for damages, because of 
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the breach, accounts for the verdict exceeding the amount of commis- 
sions concededly earned up to the time of breach. 

The remaining contentions as to refusals to charge and the objec- 
tion to a portion of the charge relate to the same matter, and will be 
considered together. The instructions asked were in substance that, 
if sufficient grounds existed for the discharge of Wight at the time 
he was discharged, it was inmiaterial what motive caused the company 
to discharge him, or whether it knew of the existence of any or all of 
the grounds for discharge at that time, or whether it told him the real 
reason for his discharge, or any reason whatsoever therefor. The 
charge as given does not separate the matter now considered, but 
mingles it in connection with the different facts relied upon by the 
company to justify discharge. To get the true force of the charge in 
that regard it is therefore necessary to set out an extended portion of 
the charge, in which is italicized the passages particularly referring 
to this matter. The portion is as follows : 

"Now, gentlemen of the Jnry, a contract of this character between a 
principal and an agent is a contract which involves the personal relations of 
the parties. A contract of that character carries with it one of trust and confi- 
dence. 80 it teas obligatory upon the defendant company that employed this 
man to treat him honestly, fairly, and squarely in dealing toith him toith 
regard to it8 business. On the other hand, it was the duty of the plaintilT to 
honestly treat his employer, to respect the confidence of his employer, and be 
faithful to his employer. And where parties to a contract of this character 
fall in their duty which they owe under such a contract, they may be re- 
lieved, without damages, from further performance of the contract ' 

"You will notice in this contract, as I have read, that the defendant express- 
ly reserves in the contract certain grounds upon which it could terminate this 
contract. It is claimed by the defendant it terminated the contract because the 
plaintiff refused to comply with the terms of the contract in making daily re- 
ports. The contract to a certain extent provides what shall be in those re- 
ports ; and in making the contract of employment the plaintiff agreed that he 
would comply with the condition of the contract In making the reports. If 
he did make daily reports, or the reports required by the contract, in a rea- 
sonable, efiSclent, and proper manner, as provided by the* contract, the de- 
fendant would not be Justified in terminating this contract. S#pne question ' 
for you to determine In this case will be: Has the defendant shown by the 
greater weight of the evidence in the case that the plaintiff refused to be bound 
by its contract In the making of these daily reports? If so, he broke his con- 
tract, and they would be relieved from further performance of the contract 
on their behalf, if for that ground fhey refused to longer comply with the 
Chntract. Although you may find that he did not make the reports as pro- 
vided for in this contract, yet if it toas on other grounds that the defendant 
refused to allow him to carry out his contract, then that is not a matter for 
consideration; but If it was on that ground, If he did fall to abide by his 
contract, carry it out faithfully and honestly, but intentionally failed to make 
these reports as required by the contract, then they would have a right 
if they placed it on that ground, to terminate the contract 

"It was the duty of the defendant, if they did ascertain any ground upoa 
which the plaintiff could no longer be retained as their agent, to remove him 
from his agency, and tell him that they did remove him from the agency and 
ic/ij/ they did. They cannot induce him to go along under the contract 
with the idea that they would Insist upon carrying it out, and they in- 
sisting that he should be bound by It, and they at the same time intending 
not to carry it out, because that is one of the obligations of a principal to an 
agent, that when they discharge him they shall be honest and fair In dealing 
with him, and tell him he is discharged, or take such action as will show him 
plainly that he is discharged. 
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"Again, a principal has the right, independently of what is expressed In this 
contract, to expect of their agent such reasonable conduct in affairs, in dealing 
with their property and money, as one has to expect from an honest man. An 
agent cannot steal the property of his principal under a contract, and then 
claim defense of the contract 

"One of the charges made in this case as a ground by the defendant to 
relieve the.plalntiff from further discharge of his duties was dishonesty under 
the contract. The burden of proof in these matters I say is on the defendant. 
If the plaintiff in this case conducted himself as a reasonable, honest man in 
dealing with the property of the defendant as its agent, then there was no 
ground to relieve him of the performance of his contract. If, on the other 
hand, you find by the greater weight of the evidence he was not honest in his 
dealings with the property of his princiiMil, the defendaht in this case, that 
would give them the right to terminate the contract on that ffround, 

"Again, of course, there are some cases where a higher standard of morality 
would be exi)ected than in other cases. That all depends upon the character 
of the work to be performed. They had the right to demand of their agent, 
as he was their trusted representative, that. his moral conduct in regard to the 
drinking of Intoxicating liquors and his association with others would be such 
as not to bring upon the business or upon their representative the disapproba- 
tion of the public to their industry. So this man was under obligations to 
the defendant to so conduct the affairs of that office in his dealings with the 
affairs of that office, that it would redound to the interest of his principal, 
and not to its detriment in that regard ; and if you believe that in any respect 
snch as here charged his conduct became vicious or reprehensible, defendant 
reserved the right to discharge him for that reason from further performance 
of this contract 

"Again, it is charged by the defendant in this case that the plaintiff was not 
loyal to it as its representative. As I have said, a contract of this kind im- 
parts a fiduciary or trusteeship relation between the parties. If the plaintiff in 
this case entered into competition with the defendant's business, in attempt- 
ing for his own benefit or the benefit of others, entered into a conspiracy, as 
charged by the defendant here, to damage the business of the plaintiff by 
engaging in a similar business on his own account or with others in competi- 
tion with the defendant to its damage and injury while working for and 
representing this company, that was not such loyalty to the defendant com- 
pany as the defendant company has a right to expect; and if it discharged 
him, that would be on the part of a trusted agent under the terms of this con- 
tract what we would call reprehensible in one occupying fiduciary relations and 
entitled defendant to discharge him. If defendant discharged him for that 
reason from further perf(»rmance of this contract, they would have in law a 
right to so terminate the contract without incurring any obligation to pay him 
further under the contract" 

[4] As shown by the evidence, the discharge was not accomplished 
by a direct dismissal, but by such limitation of and interference with 
the activities of Wight as to result in making it impossible for him 
to fully perform on his part or to secure the substantial benefits given 
him by the contract. The company based this limitation and interfer- 
ence solely on the ground of its construction of the terms of the con- 
tract, at all times insisting that Wight continue performance of the 
contract as it construed it. The trial court correctly held that, the 
construction placed upon the contract hy the company was erroneous. 
Therefore the legal situation of the parties arising from this Miction by 
the company was that it had vitally breached the contract by making 
its further performance by Wight impossible, and such breach gave 
him the right to treat this conduct of the company as constituting a 
vital breach, and to bring suit therefor if he desired. This he did. 
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[5] Wight contends that, if there was error in the charge, in that a 
portion thereof required that the company should, at the time of dis- 
charge, inform him as to the reason therefor, yet this was cured in 
the charge in two ways. These two are, first, by a statement made by 
the court in response to an exception to the charge by the company; 
and, second, that the court specifically stated in other portions of the 
charge that no such statement of reason was necessary. The excep- 
tions and statement of the court referred to are as follows : 

''There was error in charging that npon plalntifTs discharge the defendant 
was obliged to state to plaintiff the ground or grounds upon which plaintiff 
was discharged. 

"The Court : I merely mean to say that that is good business dealing. In 
fairness. 

"Mr. Hall : We desire to save our exception. 

"(5) Or that plaintiff could be discharged only upon 'the reason of his dis- 
charge being stated." 

Having in mind the portion of the charge above quoted, with par- 
ticular reference to the portion first italicized therein, we can see no 
modification of that charge by the remark of the court, just quoted. 

[B] As to the second proposition, the argument is that the court, in 
referring to the dishonesty, immoral conduct, and disloyalty defenses, 
stated that the existence of any of those facts would justify discharge, 
without statement of reason therefor. In gauging the effect upon the 
jury of tliese portions, we must consider them in their connection with 
other naturally related parts of the charge. The portions quoted above 
constitute the entire charge in this respect. Considering these por- 
tions in their entirety, the very most that could be said for this argu- 
ment is that the court expressly required statement of reason for dis- 
charge in connection with the daily reports ; that it followed this with 
a general statement that such reason must be given at time of discharge ; 
and that this general statement was followed by discussion of other 
claimed grounds for discharge, with no statement regarding the giving 
of a reason for discharge. The most probable and natural conception 
of the charge would be to carry the application of the above general 
statement in the charge to the specific instances which followed it. 
We think the true effect of the charge was, and remained, that to en- 
title the company to the benefit of any of the grounds for discharge 
which it urged in its pleadings and evidence, the company must have 
informed Wight, at the time of discharge, that he was discharged 
for those reasons. As there was no contention or showing that he had 
been so informed, the effect of the instruction was to eliminate the 
entire defense of the company. 

[7]. Therefore, unless it is the law that reasons for discharge must 
be stated, the instruction was erroneous, and resulted in substantial in- 
jury to the company. Counsel for Wight are silent upon this point. 
We think the law is that a discharge can be justified hy the existence, 
at the time of discharge, of any sufficient ground therefor, without 
any legal necessity for the statement of such grounds. 26 Cyc. 993, 
and many authorities cited in the notes thereto. As no reason was 
here stated by the company for the discharge, we do not consider 
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whether, if some reasons had been given, such action would amount to 
waiver of others then known to the employer. 

For this error in the charge, the judgment must be and is reversed, 
and a new trial ordered.' 



GRAYSON et al. v. UNITED STATES. 

(Clrcnlt CJourt of Appeals, Sixth Glrcalt. April 15, 1021.) 

No. 3470. 

1. Conspiracy ^=>27t 43(5) — Shipment whieh is ov^rt act of coDsphracy to 
transport liqaors for beverages need not be alleged for beverage purposes. 

In an Indictment charging conspiracy, under Criminal Code, $ 37 (Comp. 
St. i 10201), to violate the Reed Amendment (Gomp. St. 1918, Comp, 
St. Ann. Supp. 1919, i 8739a), by transporting for beverage purposes 
intoxicating liqaors into a state where the sale of such liquors 
for that purpose was prohibited, it is not necessary to charge that the 
transportation alleged as the overt act was for beverage purposes, since 
the o^ert act need not be in itself criminal. 

2,3. Criminal law ^==>564 (3) —Evidence held to support inferenee eonspiracy 
was formed at the place alleged. 

Evidence that defendants lived at the place where it was alleged the 
conspiracy to transport intoxicating liquors into the state was formed, 
and that such place was the headquarters for their iUicit liquor business, 
is sufficient to support an inference that the conspiracy was formed at 
that place. 

4. Criminal law ^=^113— Prosecution for conspiracy may be brouglit, where 

consi^racy was fonned or overt act was committed. 

•Under Const. Amend. 6, giving accused the right to a trial in the district 
where the crime was committed, and Judicial Code, i 42 (Gomp. St il0l24), 
providing that an ofTense begun in one district and completed in another 
may be tried in either district, prosecutions for conspiracy under Criminal 
Code, S 37 (Comp. St. S 10201), may be maintained either in the district 
in which the conspiracy was formed or in any district in which an act 
was done to effectuate its object. 

5. Conspiracy ^=»27— Interstate transportation of liquor sufficient overt act 

of conspiracy, tiiough not completed offense. 

Where the conspiracy alleged was to transport intoxicating liquors 
from other states into Georgia, where its sale was prohibited, a transporta- 
tion of liquor from Kentucky and Ohio into Tennessee, where it was 
seized by the officers, was a sufficient overt act to sustain the conviction, 
though such transportation was not an offense under the Reed Amend- 
ment. 

^ Criminal law ^=^1144(15)— Jury presumed to have found In accordance 
with undisputed evidence. 

In a prosecution for conspiracy, where there was undisputed evidence 
establishing an act which was clearly an overt act in furtherance of the 
conspiracy, it will be presumed by the Circuit Court of Appeals that the 
jury found in accordance with such evidence, and error in submitting an- 
other overt act would not be reversible. 

7. Consi^racy <^=»41— Both con^irators need not participate in overt act 

Under Criminal Code, S 37 (Comp. St. 5 10201), making it sufficient 
that one or more of the defendants do any act to effect the object of the 
conspiracy, it is not necessary that both of the defendants participate 
in the overt act. ^ 

Cs»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexw 
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8. Crindnfa law ^=>97(1)— There may be eonstractive presenee in a steto^ 

giving Jurisdiction. 

There may be a constmctiye presence in a state, distinct from a 
personal presence, by which a crime may be consummated in another 
state, and so be punishable there. 

9. Criminal law ^=»113— -PajBsenger within distriet of trial, having cheeked 

baggage eontalning liquor on same train, is constructively in charge 
thereof. 

A conspirator, who caused trunks containing liquor to be transported on 
checks, and who was himself personally present in the district of the 
trial and on the same train with the trunks, is constructively engaged in 
the transportation witliin that district, through the railroad company as 
his agent 

10. Conspiracy ^=»27— Object need not be eonsummated. 

To sustain a conviction for a conspiracy to transport intoxicating liquor 
into Georgia, it is not necessary that any intoxicating liquor was in fact 
transported into the state. 

11. Criminal law ^=^372 (6)— Evidence of similar act before oonsi^raey is ad- 
missible. 

In a prosecution for conspiracy to transport intoxicating liquor into a 
state, evidence that one of the defendants, before the conspiracy was 
formed, transported such liquor into the state, is admissible as tending to 
prove the subsequent formation of the conspiracy apd the connection of 
that defendant with it 

In Error to the District Court of the United States for the Eastern 
District of Tennessee ; Edward T. Sanford, Judge. 

H. L. Grayson and another were convicted of conspiracy to transport 
intoxicating liquors into a state where the sale therein was prohibited, 
and they bring error. Affirmed. 

Samuel B. Smith, of Chattanooga, Tenn. (Henry A. Newman, on 
the brief), for plaintiffs in error. 

W. T. Kennedy, U. S. Atty., of Knoxville, Tenn. (W. T. Kennedy, 
of Knoxville, Tenn., on the brief), for the United States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. This writ is to review a conviction of 
plaintiffs in error (hereinafter called defendants) upon an indictment 
charging a conspiracy, under section 37 of the Criminal Code (Comp. 
St. § 10201), to violate the Reed Amendment (Act March 3, 1917, 39 
Stat. c. 162, § 5, p. 1069 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 8739a]), by transporting intoxicating liquors for beverage purposes 
from points in Ohio and Kentucky into the state of Georgia, the laws 
of which state prohibited the manufacture and sale therein of intoxicat- 
ing liquors for beverage purposes. The errors relied upon sufficiently 
appear in the course of the opinion. 

[1] 1. The indictment, which contains a single count, charges that 
the conspiracy was entered into at Atlanta, Ga. Two overt acts are 
alleged, both being the interstate transportation by passenger train of 
intoxicating liquor from points in Ohio and Kentucky into Hamilton 
county, Tenn. (which was within the jurisdiction of the court below), 

'or other cases see same topic & KEY-NUMBER in all Key -Numbered Digests ft Indexes 
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one of the shipments being of 5 trunks of whisky, the other of 13 cases 
of whisky. The indictment is assailed as defective, because the ship- 
ments constituting the overt acts alleged are not charged to have been 
made for beverage purposes. This criticism is not well made. While 
the conspiracy charged, which is the gist of the oflfense, was the con- 
templated interstate transportation of liquor for beverage purposes, it 
is not important that this latter purpose is omitted from the statement 
of the overt act, which "need not be in and of itself a criminal act; 
still less need it constitute the very crime that is the object of the con- 
spiracy." United States v. Rabinowich, 238 U. S. 78, 86, 35 Sup. Ct. 
682, 59 L. Ed. 1211; Goldman v. United States, 245 U. S. 474, 477, 
38 Sup. Ct. 166, 62 L. Ed. 410; Pierce v. United States, 252 U. S. 
239, 244, 40 Sup. Ct. 205, 64 L. Ed. 542. 

[2, 3] 2. There is, we think, no merit in the objection of lack of evi- 
dence that the alleged coojg^iracy was entered into in Georgia. There 
was abundant evidence th0 such conspiracy was formed somewhere. 
As a practical proposition, it is not highly important to defendant 
whether the conspiracy was formed in Atlanta or somewhere else, as 
the venue is laid in the Eastern district of Tennessee, and the commis- 
sion of overt acts there is charged. Indeed, the indictment would have 
been sufficient, had it stated that the place where the conspiracy was 
formed was unknown. Brown v. Elliott, 225 U. S. 392, 400, 32 Sup. 
Ct 812, 56 L. Ed. 1136. 

There was, however, in our opinion, substantial testimony tend- 
ing to support a conclusion that the conspiracy was actually formed at 
Atlanta. Express testimony on that subject would scarcely be avail- 
able, especially as no evidence was presented by defendants. The testi- 
mony showed, however, that the defendants were brothers and that they 
lived in Atlanta, Ga. The testimony also tended to show that Atlanta 
was the headquarters of their operations in an illicit liquor business. 
In the absence of evidence to the contrary (there was none), the natural 
and reasonable inference would be that the conspiracy was entered into 
there. There was thus ample justification for such conclusion. Shea v. 
United States*(C. C A. 6), 236 Fed. 97, 101, 149 C. C. A. 307; Laugh- 
ter V. United States (C. C. A. 6), 259 Fed. 94, 98, 170 C. C. A. 162. 

[4] 3. Defendants challenge the jurisdiction of the District Court in 
Tennessee, there being neither allegation nor proof that the alleged con- 
spiracy was formed tihere. The Sixth Amendment to the federal Con- 
stitution guarantees to an accused the right to a trial by jury "of the 
state and district wherein the crime shall have been committed." Sec- 
tion 42 of the Judicial Code (Comp. St. § 1024), however, provides that 
an offense begun in one district and completed in another may be tried 
and punished in either district ; and it is settled that in view of this sec- 
tion of the Judicial Code, and of section 37 of the Criminal Code, prose- 
cutions for conspiracy may be maintained either in the district in which 
the conspiracy was formed or in any district in which an act was done to 
effectuate its object. Hyde v. Shine, 199 U. S. 62, 76, 25 Sup. Ct. 760, 
50 L. Ed. 90; Hyde v. United States, 225 U. S. 347, 356, 363, 32 Sup. 
Ct 793, 56 L. Ed. 1114; Brown v. Elliott, 225 U. S. 392, 400, 32 Sup. 
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Ct. 812, 56 L. Ed. 1136; Joplin Co. v. United States, 236 U. S. 531, 
535, 35 Sup. Ct. 291, 59 L. Ed. 705 ; United States v. Rabinowich, 
supra. The cases of interstate transportation charged as overt acts, 
as shown by the tendency of the testimony, were these : 

(a) On March 13, 1919, the two defendants carried a large quantity 
of whisky in suit cases on a train running from Cincinnati, Ohio, 
through Hamilton county, Tenn., on the way to Georgia; one defend- 
ant boarding "the train at Cincinnati, the other at I^xington, Ky. — 
the whisky being carried as hand baggage in the stateroom of the 
Pullman car occupied by defendants until it was seized by officers at 
Chattanooga. 

(b) On February 17, 1919, defendant H. L. Grayson caused to be 
transported five trunks of whisk>% checked as baggage, into Hamilton 
county, Tenn., on its way to Georgia ; he having control or possession 
of the checks therefor, issued upon inter|^|e railroad tickets under 
which he and a companion were riding. IKse trunks were likewise 
seized at Chattanooga. 

[6] The personal carriage by the two defendants of the whisky in 
the suit cases as hand baggage clearly constituted an overt act within 
the district of the trial ; for while an offense under the Reed Amendment 
was not thereby committed in Tennessee, although that state was dry 
(United States v. Gudger, 249 U. S. 373, 39 Sup. Ct. 323, 63 L. Ed- 
653), yet, as the overt act necessary to give jurisdiction need not com- 
plete the offense charged, the actual bringing of the intoxicating liquors 
into the district of the trial, in furtherance of the conspiracy charged, 
gave jurisdiction in that district because an overt act was actually com- 
mitted therein — ^this method of carriage being clearly interstate trans- 
portation within the meaning of the Reed Amendment. United States 
V. Hill, 248 U. S. 420, 39 Sup. Ct. 143, 63 L. Ed. 337; United States 
y. Simpson, 252 U. *S. 465, 40 Sup. Ct. 364, 64 L. Ed. 665. There be- 
ing substantial evidence of the formation of the conspiracy as charged, 
and of an overt act committed within the district of the trial, defend- 
ants' motion for directed verdict was properly overruled, whether or 
not the trunk transportation constituted an overt act within the district 
of the trial. And unless for the facts that the charge of the court made 
either of these two methods of carriage such an overt act as would give 
jurisdiction, and that it does not affirmatively appear that the conviction 
was based upon the overt act committed by the personal transportation 
of the suit cases as hand baggage, there could be no occasion to con- 
sider the effect of the trunk transportation. 

[8] But as the proof of the personal carriage of the liquor as hand 
baggage was express and undisputed, and the jury cannot be presumed 
to have failed to find in accordance therewith, we think we are not 
required to consider the trunk transportation (as an overt act committed 
in the same district), in view of section 269 of the Judicial Code (as 
amended February 26, 1919, 40 Stat. c. 48, p. 1181 [Comp. St. Ann. 
Supp. 1919, § 1246]), which provides that on the hearing of "any 
* * ♦ writ of error * * * in any case, civil or criminal, the 
court shall give judgment after an examination of the entire record 
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before the court, without regard to technical errors, defects, or excep- 
tions which do not affect the substantial rights of the parties," thus for- 
bidding any effective presumption of prejudice from the mere existence 
of error when the appellate court is able to say from the record that 
it is not reasonable to infer that the substantial rights of the plaintiff 
in error have been injuriously affected. Homing v. District of Colum- 
bia, 254 U. S. 135, 139, 41 Sup. Ct. 53, 65 L. Ed. ; Bain v. United 

States (C. C. A. 6), 262 Fed. 664, 669. 

[7] In any event, the trunk transportation would plainly constitute 
an overt act within the district of the trial unless the fact that the 
trunks, while on the train, were outside the personal custody of de- 
fendant H. L. Grayson, distinguishes the case from the carriage of the 
suit cases as hand baggage ; for it is not necessary that both the defend- 
ants participate in the overt act — section 37 of the Criminal Code ex- 
pressly making it enough that "one or more" of the defendants "do 
any act to effect the object of the conspiracy." Bannon v. United 
States, 156 U. S. 464, 468, 15 Sup. Ct. 467, 39 L. Ed. 494; United 
States V. Rabinowich, supra, 238 U. S. at page 86, 35 Sup. Ct. at page 
683(59L.Ed. 1211).^ 

[8] It is settled that there may be a constructive presence in a state, 
distinct from a personal presence, by which a crime committed in an- 
other state "may be consummated and so be punishable there." In re 
Palliser, 136 U. S. 257, 262, 10 Sup. Ct. 1034, 34 L. Ed. 514; Homer 
V. United States, 143 U. S. 207, 12 Sup. Ct. 407, 36 L. Ed. 126; Burton 
V. United States, 202 U. S. 344, 381 et seq., 26 Sup. Ct. 688, 50 L. Ed. 
1057, 6 Ann. Cas. 392; Hyde v. United States, 225 U. S. 347, 32 Sup. 
Ct. 793, 56 L. Ed. 1114; Lamar v. United States, 240 U. S. 60, 36 
. Sup. Ct. 255, 60 L. Ed. 526. 

[9] We are disposed to the opinion that defendant H. L. Grayson, 
who not only caused the trunks to be transported, but was himself 
personally present in the district of the trial, and on the same train 
with the trunks, must be held to have been constructively engaged in 
the transportation, through the railroad company as his agent, of this 
baggage, which normally would be carried on the train with the passen- 
ger. 

[10] 4. The other errors assigned require but brief reference: (a) 
The proposition that there was no evidence that any whisky was shipped 
into Georgia for beverage purposes is not important, even if true in fact. 
It was not necessary to conviction that the object of the conspiracy be 
accomplished. Goldman v. United States, 245 U. S. 474, 476, 38 Sup. 
Ct. 166, 62 L. Ed. 410; U. S. v. Rabinowich, 238 U. S. 78, 35 Sup. Ct. 
682, 59 L.Ed. 1211. 

(b) But there was abundant room for reasonable inference that the 
whisky which was the subject of the alleged overt acts was shipped for 
beverage purposes, especially in view of the quantities, kinds, and pack- 
ages in which the liquor was shipped and the clandestine methods of 
shipment. 

1 In fact, there was testimony that defendant R. V. Grayson was In Chat- 
tanooga on the day of or the day following the seizure of the trunks and the 
arrest of defendant H. L. Grayson in Chattanooga. 
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[11] (c) There was, in our opinion, no error in admitting evidence 
of the transportation by defendant H. L. Grayson of a large quantity 
of whisky, as his personal baggage on thetrain on which he was a pas- 
senger, from Chattanooga to Athnta, on November 6, 1918 — ^thus an- 
tedating the alleged date of the conspiracy by a little more than three 
months, and, of course, not charged as an overt act. To say the least, 
this transportation, and the circumstances attending it, as shown in the 
record, had a substantial tendency to prove the subsequent formation 
of the alleged conspiracy and defendant H. L. Grayson's connection 
with it. 

5. It results from these views that the motions to direct verdict, in 
arrest of judgment, and for new trial were all properly overruled, and 
that the record contains no reversible error. 

The judgment of the District Court is accordingly affirmed 



In re DE CAMP GLASS CASKET CO. ei aL 

(drcnit Court of Appeals, Sixth Circuit April 15, 1021.) 
No. 3467. 

1. Banimiplcy ^&=>440— Petldon to revise firoper method to review order Tr- 
eating aiQadication for want of Jurisdiction. 

An order vacating an adjudication In bankruptcy is not a judgment 
refusing to adjudge defendant a bankrupt, reviewable by appeal, under 
Bankruptcy Act, § 25 (Comp. St. | 9609), but is properly reviewable by 
petition to revise, under section 24b (Comp. St. | 9608). 
t. BanloTiptcy d=»444 — ^Time witiiin wliicli to file petition to revise may be 
extended after its expiration. 

Circuit Court of Appeals rule 84 (261 Fed. ▼, 171 C. C. A. v), requiring 
a petition to revise an order in bankruptcy to be filed within 20 days 
from the entry of the order sought to be revised, but authorizing the Dis- 
trict Judge to enlarge the time for such filing, does not imperatively re- 
quire the jurisdiction to extend the time to be exercised within the time 
for filing the petition. 

3. Banlcruptcy ^=»43 — ^Authority of direetors of eorporation to file Tolontary 

petition depends on state law. 

The authority of the directors of the corporation to file a voluntary pe« 
tltlon in bankruptcy on behalf of the corporation depends on the laws of 
the state in which the corporation was organized, in the absence of re- 
strictive provisions in the charter. 

4. Banlcmptcgr ^»43 — ^Unless restrained by statute or charter, Arectora may 

autliorize voluntary banloiiptcy. 

In the absence of restrictive provisions in either the statute of the 
state or the charter of a corporation, the board of directors may authorize 
the filing of a petition in voluntary bankruptcy. 

5. Bankniptey ^=»43 — State statute held not to deprive dbrectors of power 

to autliorize voluntary banicmptcy. 

Corporation laws of Delaware, providing that the business of every 
corporation shall be managed by a board of directors, and, by section 39, 
forbidding the directors to dissolve a corporation, except with the con- 
sent of two-thirds of the stockholders, do not restrict the authority of 
the directors to authorize the filing of a petition in voluntary bank- 
ruptcy on behalf of the corporation, since a corporation is not dissolved 
by bankruptcy proceedings, unless the state statute so provides. 

^=»For other cases see same topic A KEY-NUMBER in all Key-Numbered Digests a Indexee 
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6. Bsnknipicy ^»43— CSiarter probil^tting dbpositioD of eorporale proper^ 
without stockholders* consent does not prohibit directors from filing pe- 
tition for voluntary bankruptcy. 

A provision in a corporate charter authorizing disposition of the entire 
property of the corporation with the consent of two-thirds in Interest 
of the stockholders, which thereby impliedly prohibits such disposition 
without lae consent of the stockholders, does not deprive the directors of 
authority to direct the filing on behalf of the corporation of a petition 
in voluntary bankruptcy. 

Petition to Revise an Order of the District Court of the United 
States for the Southern Division of the Eastern District of Tennes- 
see; Edward T. Sanford, Judge. 

In the matter of voluntary proceedings in bankruptcy by the De 
Camp Glass Casket Company. The referee's order overruling a 
motion to vacate the adjudication in bankruptcy was reversed by the 
District Judge, and the bankrupt and trustee in bankruptcy bring pe- 
tition to revise. Order of District Judge reversed, and record remand- 
ed, with directions. 

J. B. Sizer, of Chattanooga, Tenn. (J. Read Voight, Strang & Fletch- 
er, and Sizer, Chambliss & Chambliss, all of Chattanooga, Tenn., on 
the brief), for petitioners. 

C. C. Moore, of Chattanooga, Tenn. (Tatum, Thach & Lynch and 
Charles C. Moore, all of Chattanooga, Tenn., on the brief), for re- 
spondent. 

Before KNAPPEN and DONAHUE, Circuit Judges, and WES- 
TENHAVER, District Judge. 

KNAPPEN, Circuit Judge. The De Camp Glass Casket Company, 
a corporation organized under the laws of Delaware for carrying on a 
manufacturing business, filed voluntary petition in bankruptcy pursu- 
ant to resolution therefor by its board of directors, and adjudication 
followed as of course. Thereupon certain of its stockholders moved 
to vacate the adjudication, on the ground, among others, that the direc- 
tors had no authority to file the petition therefor, and that their act 
was thus not that of the corporation. The referee overruled the mo- 
tions to vacate. Upon review, the District Judge reversed that action 
and set aside the adjudication, upon the ground that the directors were 
without power to authorize the filing of a voluntary petition for ad- 
judication of bankruptcy without a vote of the stockholders, and de- 
clined to consider the other grounds of the motion to vacate. This 
proceeding, under section 24b of the act (Comp. St. § 9608), is to re- 
view this vacating order. 

1. Respondents moved to dismiss the petition to revise on the 
grounds, first, that the order in question is not reviewable under sec- 
tion 24b, but can only be reviewed on appeal under section 25 of the 
act (Comp. St. § 9609), as from "a judgment adjudging or refusing to 
adjudge the defendant a bankrupt"; and, second, that the proceeding 
to revise was not seasonably taken. 

[1] (a) In our opinion, section 24b provides the proper remedy. 
The order did not refuse to adjudge bankruptcy; it merely vacated 

^s>Foi oUier casm see tame topic & KBY-NUMBER In all Key -Numbered Digests & Indexes 
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the order of such adjudication, for the reason that, as matter of law, 
there was no jurisdiction to so adjudicate. This proceeding involves 
no question of fact, nor does it relate to the merits of the adjudication, 
except as involved in the proposition of law stated. The question is 
foreclosed under the decisions of this court. In Brady v. Bernard (C. 
C. A. 6) 170 Fed. 576, 579, 95 C. C. A. 656, we held that an order 
refusing to vacate an adjudication of bankruptcy is not appealable un- 
der section 25a, but is reviewable only under section 24b.^ So far as 
concerns method of review, it is immaterial whether the motion to va- 
cate is granted or denied. The basis of the remedy is the .same in 
both, viz. that section 25a does ngt provide for appeal from an order 
of this kind, and that the case involves only questions of law. We 
have also held that an order setting aside a discharge in bankruptcy 
was not one "denying a discharge" within the meaning of section 25a. 
In re Jacobs, 241 Fed. 620, 625, 154 C. C. A. 378. There is no room 
for distinction as to remedy between an order setting aside or refusing 
to set aside a discharge and one vacating or refusing to vacate an ad- 
judication of bankruptcy. 

[2] (b) Rule 34 of this court (261 Fed. v, 171 C. C. A. v) requires 
that a petition to revise under section 24b be filed within 20 days from 
the entry of the order sought to be revised, but authorizes the EHstrict 
Judge to enlarge the time for such filing. The order in question was 
entered June 2, 1920. The formal application for extension of time 
for presenting petition to revise was filed July 24, 1920, and thus more 
than 20 days after the entry of the order complained of. By order 
dated August 14th the time for filing petition to revise was in effect 
extended to September 2d, and the petition to revise was filed before 
that time. The question whether the extension came too late must be 
considered in connection with these facts: While the vacating order 
was entered June 2d, it was not until July 17th that the findings of 
fact under the second subdivision of our rule 34 were filed, in connec- 
tion with the refusal to make findings under the second and third 
grounds of the motion to vacate. Meanwhile, on July 1st (but more 
than 20 days after June 2d), petitioner had filed its statement of mat- 
ters on which revision was sought, and on July 7th respondents had 
excepted to the request for findings of fact, for the reason, among 
others, that the petitioner had not promptly filed statement of the mat- 
ters of law on which review was sought and that the statement filed 
was partial and incomplete. The findings of fact were filed July 17th. 
The petition for extension of time was filed about 7 d^ys later. The 
settlement of findings would seem to contemplate an extension of time 
for filing petition to revise; otherwise, settlement would be a vain 
thing. The application for extension, made 7 days later, came with 
reasonable promptness, assuming that the right to extension was not 
barred by July 8th. Rule 34 does not in terms require that jurisdic- 
tion to extend time for filing petition to revise be exercised only within 

1 There are similar decisions by the Circuit Court of Appeals of the Eighth 
Circuit. Electric Co. v. iKtna Ins. Co.. 2f)G Fed. 885, 124 C. C. A. 545 ; Hart- 
Parr Co. V. Barkley, 231 Fed. 913. 014, 146 C. 0. A. 109; Armstrong v. Norris, 
247 Fed. 2o3, 254, 159 C. C. A. 347. 
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20 days from the actual entry of the order sought to be revised. The 
20-day Umitation is not statutory, and we are not disposed to construe 
the rule, as applied to the history of this case, as imperatively requir- 
ing the extending authority to be exercised within that 20-day period. 

The motion to dismiss the petition to revise is denied. 

[3, 4] 2. The Merits. — ^Under the present Bankruptcy Law a manu- 
facturing corporation is entitled to the benefits of the act as a volunta- 
ry bankrupt. Act June 25, 1910, 36 Stat. 838. Whether the directors 
of a corporation, without authority from the stockholders, have pow- 
er to file a petition in voluntary bankruptcy, depends upon the laws of 
the state in which the corporation was organized, in the absence of re- 
strictive provisions in its charter. Home Powder Co. v. Geis (C. C. A. 
8) 204 Fed. 568, 570, 571, 123 C. C. A. 94; Fitts v. Custer, etc., Co. 
(C. C. A. 8) 266 Fed, 864, 867. According to the trend of authority, 
in the absence of restrictive provisions in either statute or charter, a 
board of directors may authorize the filing of a petition in voluntary 
bankruptcy. Rudebeck v. Sanderson (C. C. A. 9) 227 Fed. 575, 576, 
142 C. C. A. 207; In re United Grocerv Co. (D. C.) 239 Fed. 1016, 
1018 (Call, District Judge) ; In re S. & S. Mfg., etc., Co. (D. C.) 246 
Fed. 1005, 1008 (Judge Westenhaver) ; Collier on Bankruptcy (12th 
Ed.) p. 143.« 

[5] The only provisions of the corporation laws of Delaware (Rev. 
Code 1915, §§ 1915-2101g) thought to be pertinent are, first, that the 
certfRcate of incorporation may contain "any provision which the in- 
corporators may choose to insert * * * creating, defining, limit- 
ing and regulating the powers of the corporation * * * providing 
such provisions are not contrary to the laws of the state" ; second, that 
"the business of every corporation organized under the provisions of 
this chapter shall be managed by a board of not less than three direc- 
tors, except as hereinafter provided" ; and, third, that section 39 of the 
corporation laws of Delaware forbids the board of directors to dissolve 
a corporation, except after notice to the stockholders and upon consent 
of two-thirds in interest of all the stockholders as expressed at a meet- 
ing duly held. The only restrictive provision in the charter thought to 
be pertinent is that (section 8) : 

"With the consent In writing and pursuant to an affirmative vote of the 
holders of a majority of the capital stock issued and outstanding, the directors 
shall have authority to dispose in any manner of the whole property of this 
corporation." 

2 The cases of Fitts v. Custer, etc., Co., supra, and Bell v. Blessing (O. 
C. A. 9) 225 Fed. 750, 141 C. C. A. 34, mustrate the tendency of the courts to 
sustain the power of corporate directors to file petition in bankruptcy. In 
the first-mentioned case the filing of such petition was held not an "Incum- 
brance of its property" within the meaning of the Colorado statutes (Rev. St. 
190S, § 865, as amended by Laws 1915, p. 175) denying to the directors of a 
mining corporation power to incumber its mines or plant without the power 
or an authorizing vote of the stockholders. In the other case an authoriza- 
tion to a corporation to file its voluntary petition in bankruptcy, given by 11^ 
board of directors, a member of which practically owned all the stock, w*s 
held sufficient, notwithstanding the provision of the Civil Code of California, 
(section .361a) forbidding any assignment of the business, franchises, and 
property of a corporation unless with the consent of the stockholders thereof 
holding at least two-thirds of the stock. 
272 F.— 36 
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The learned District Judge was of opinion that this charter provi- 
sion in effect forbade the filing of a voluntary petition in bankruptcy 
without the consent and affirmative vote of the stockholders, for the 
reason that such act constituted in effect a disposition of the entire 
I^roperty of the corporation, within the meaning of that provision. 
This view was thought to be strengthened by the provision forbidding 
the board of directors to dissolve a corporation, except after notice 
and consent of two-thirds in interest of all stockholders. 

We are not disposed to give great weight to this latter consideration, 
for the reason that a corporation is not dissolved by bankruptcy pro- 
ceedings, unless the state statute so provides. As said in Du Pont v. 
Standard Arms Co., 9 Del. Ch. at page 320, 81 Atl, at page 1089: 

"The appointment of the receiver did not dissolve the corporation, or cut 
short its legal existence." Rudebeck v. Sanderson, supra, 227 Fed. at page 
578, 142 C. C. A. 207. 

In re Quartz Gold Mining Co. (D. C.) 157 Fed. 243 (affirmed Van 
Emon V. Veal [C. C. A. 9] 158 Fed. 1022, 85 C. C. A. 547), lends sup- 
port to the decision of the District Court in the instant case, but is 
not, to our minds, convincing. The case of In re Bates Machine Co. 
(D. C.) 91 Fed. 625 (cited in the Quartz Case), is opposed to the gen- 
eral current of authority, as is also In re Burbank Co. (D. C.) 168 
Fed. 719. The case, in our opinion, turns upon the question whether 
the charter provision authorizing disposition of the entire properljr of 
the corporation with the consent of two-thirds in interest of the stock- 
holders is tantamount to a prohibition of the institution of voluntary 
bankruptcy proceedings. This question is, of course, purely one of 
intention. We may lay aside any probability that the organizers of the 
corporation had bankruptcy proceedings specifically in mind, and so 
the real inquiry is whether their intention, as disclosed by this provi- 
sion, broadly embraces such action. The learned District Judge was 
impressed by the fact that in the majority of cases which have held 
that a board of directors may authorize proceedings in bankruptcy 
under the general authority to manage the business of the corporation, 
the conclusion was rested upon the fact that, as construed by the high- 
est court of the state, the directors had power to authorize an assign- 
ment for the benefit of creditors. Such was the situation in Home 
Powder Co. v. Geis, supra; Rudebeck v. Sanderson, supra; Dodge 
v. Kenwood Ice Co. (C. C. A. 8) 204 Fed. 577, 579, 123 C. C. A. 103 
(reviewing In re Kenwood Ice Co. [D. C] 189 Fed. 525); In re Fos- 
ter Paint & Varnish Co. (D. C.) 210 Fed. 652; In re Russell Wheel 
& Foundry Co. (D. C.) 222 Fed. 569, 573. 

On the other hand, there are a number of decisions asserting the 
authority of the corporate directors to institute proceedings in volun- 
tary bankruptcy, and without reference to power to make assignments 
for the benefit of creditors. In re Hargadine-McKittrick Dry Goods 
Od. (D. C.) 239 Fed. 155, 158; » In re S. & S. Mfg. Co., supra, where 

' This case was reversed by the Circuit Ck>nrt of Appeals of the Eighth 
Circuit upon another point (244 Fed. 719, 157 C. C. A. 167), and without men- 
tioning the proposition we have just referred to. 
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the conclusion that the corporate directors may file a voluntary peti- 
tion in bankruptqr is based upon section 8660 of the General Code of 
Ohio, which provides that "the corporate powers, business and prop- 
erty of corporations formed under this title shall be exercised, conduct- 
ed and controlled by the board of directors * * * " ; In re United 
Grocery Co., supra, where the authority of the directors to file a vol- 
untary petition in bankruptcy was based upon Ae Florida statute 
(Comp. Laws, § 2663), which provides that the business of the corpora- 
tion shall be conducted by certain officers and the board of directors. 
It was held that this power was not inconsistent with the provision for 
dissolving the corporation, for the reason that the bankruptcy of the 
corporation was not equivalent to a statutory dissolution. In re Dress- 
ier Producing Corporation (C. C. A. 2) 262 Fed. 257, 260.* We do not, 
however, understand that it is meant by any one of these decisions 
that an authority in the board of directors to institute bankruptcy pro- 
ceedings cannot exist, in the absence of express authority to authorize 
an assignment for the benefit of creditors, but only that this latter au- 
thority, in the absence of an3rthing to the contrary, carries with it the 
power to institute bankruptcy proceedings, as being of the same general 
character. 

The decisions asserting the power of corporate directors to make 
assignments for the benefit of creditors as a rule, if not always, are 
based upon the general authority of the directors to take such action 
unless specially restricted.* 

^ In this case, however, in support of the proposition that the question of 
solvency was immaterial, a quotation was made from a former decision of 
that <iourt (In re.Moench & Sons Co., 130 Fed. 685, 66 C. C. A. 37), in which 
it was said that the power to make the admission in writing (constituting the 
fifth act of bankruptcy) "could be exercised by the same officers who have 
the power to make a general assignment, and, in the absence of statute or 
by-law regulating the subject, such power resides in the directors." 

» In Boynton v. Roe, 114 Mich. 401, 407, 72 N. W. 257, 259, the question is 
thus disposed of: "The directors may make such assignment for the benefit 
of creditors without the assent of the stockholders. Hutchinson v. Green, 91 
Mo. 367; De CJamp v. Alward, 52 Ind. 473. Under our statute, the business 
affairs of the corporation were under the control of the board of directors. 
The board of directors had the power to make the assignment." 

In Tripp v. Northwestern Nat. Bank, 41 Minn. 400, 403, 43 N. W. 60, 61, it 
was said : "It is contended that the assignment in this case was void because 
in was not authorized by the stockholders, but only by the board of directors, 
and because even the authority given by the directors was only to make an 
assignment for the equal benefit of all creditors without preferences, no more 
specific direction being given. The weight of authority seems to be in favor 
of the proposition that the board of directors of a cori>oration, to which the 
general management of its affairs is committed without particular restriction, 
may authorize a general assignment of the corporate property to be made for 
the benefit of creditors when the condition of its affairs is such as to reason- 
ably justify such a course, as in the case of insolvency. Sargent v. Webster, 
13 Met. 497; Dana v. Bank of U. S., 5 Watts & S. 223; Ardesco Oil Ck>. v. 
North Amer. Mining Co., 66 Pa. St. 375; Merrick v. Trustees, 8 GUI, 59; Be 
Camp V. Alward, 52 Ind. 468." 

In Re Guanacevl Tunnel Co. (C. C. A. 2) 201 Fed. 316, 318, 119 0. C. A. 
554, 556, it is said: "In the absence of any restriction, by statute or by the 
charter and by-laws, the power of the board to make a general assignment 
of the property of a corporation which is unable to meet its current obligations 
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We think it clear that the Delaware statutes contain no provisions 
which themselves restrict the authority of a board of directors to 
make voluntary petition in bankruptcy without action by the stockhold- 
ers Those statutes merely provide that the certificate of incorporation 
may contain any provision for the regulation of the business and for 
the conduct of the affairs of the corporation, and any provisions cre- 
ating, defining, limiting and regulating the powers of the corporation, 
directors and the stockholders, not contrary to the laws of the state. 

[8] The question may accordingly be thus stated: Does the char- 
ter provision, authorizing disposition of the entire property of the cor- 
poration with the consent of two-thirds in interest of the stockholders, 
in effect withdraw from the directors the power to make an assign- 
ment for the benefit of creditors or to take voluntary proceedings in 
bankruptcy — in view of the statutory provision that "the business of 
every corporation organized under the provisions of this chapter shall 
be managed by a board of not less than three directors, except as here- 
inbefore provided"? 

It is the well-settled rule that, in the absence of express statutory 
authority, neither the directors nor a majority of the stockholders of 
a prosperous and going corporation, nor both together, have power to 
dispose of the entire property of the corporation, or even so much of it 
as renders the corporation unable to continue business and carry out 
the purpose of its formation. 7 R. C. L. § 287 ; 6 L. R. A. 678 ; 35 
L. R. A. (N. S.) 397. In later years statutes authorizing such dispo- 
sition (as by direct sale or consolidation, or otherwise) by the consent 
of less than all the stockholders of a solvent and going concern have 
become quite common. The charter provision here in question does 
not in express terms forbid any and all action on the part of the direc- 
tors (such as assignment for the benefit of creditors or bankruptcy 
proceedings), which would or might lead to a final disposition of the 
entire corporate property. Indeed, it does not in express terms forbid 
action by the directors to dispose of the entire property of the cor- 
poration. It is only by implication that the construction adopted be- 
low can be reached. ^ 

for the benefit of creditors or to apply for a receivership ia to be presumed. 
♦ ♦ ♦ The voluntary petition for adjudication as a bankrupt is tantamount 
10 such proceedings.** 

In Chew v. Ellingwood, 86 Mo. at page 273, 56 Am. Rep. 429, it is said : *The 
right of the directors oi a bank in .failing circumstances to make an assign- 
ment for the benefit of creditors, where there is nothing in the charter or 
general laws forbidding it, we think, is clear. ♦ ♦ • Many of the authori- 
ties cited go to the extent of saying that under such circumstances the di- 
rectors not only have the right, but that, in Justice, they ought to make an 
assignment so that creditors might share equally in its assets." 

In Hutchinson v. Green, 91 Mo. 367, 1 S. W. 853, in the presence of a statu- 
tory provision that "the property or business of the corporation shall be con- 
ducted and managed by directors," it was held, as stated in the headnote 
(which is fully sustained by the text 91 Mo. at page 375, 1 S. W. at page 855), 
that "it is the duty of the directors of a corporation to care for Its creditors, 
and when it becomes embarrassed and unable to meet its obligations in the 
usual course of business, it is competent for the directors to make an assign- 
ment for the benefit of creditors, and this they may do, not only without the 
consent but even against the expressed will of the stockholders." 
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In view of the considerations to which we have called attention, and 
the fact that corporate directors are quite generally held to have au- 
thority to make common-law assignments or institute bankruptcy pro- 
ceedings when the corporation becomes insolvent or its affairs serious- 
ly embarrassed, it seems to us the more reasonable inference that the 
charter provision we are considering was intended to restrict the di- 
rectors' authority only with respect to the direct and immediate dis- 
position of the entire corporate property, although a solvent and going 
concern — in line with the modern statutes above referred to — rather 
than as extending to a prohibition of such power on the part of the 
directors, under the broad statutory authority otherwise conferred, to 
assign the corporate property for the benefit of creditors or to take 
the benefit of the bankruptcy act, when in the opinion of the board 
such action is necessary for the protection of the interests of stock- 
holders and creditors. As expressed by Judge Willard in In re Ken- 
wood Ice Co., supra, 189 Fed. at page 527 : 

"A board of directors ought to have the power to pat the company into 
bankruptcy. They have care of the general business of the corporation. 
They are the persons who know whether the corporation is able to go on or 
not. It might very well happen that under the articles and by-laws of the 
corporation it would be imi)0ssible to hold a meeting of the stockholders for 
months. Under these circumstances the bankruptcy of the corporation might 
be delayed so long that in many cases the purposes of the bankrupt law would 
,be defeated and preferences given." ^ 

And as further said in the same case (page 528) : 

"The petition is not a transfer of the prox>erty. It is not an assignment 
ISor the benefit of creditors. It simply sets the machinery of the court in 
motion. The thing that does transfer the property is not the petition, but the 
adjudication." 

For these reasons we are constrained to the opinion that the court 
below erred in vacating the adjudication of bankruptcy, for the one 
reason there and here considered. Its order is therefore reversed, and 
the record remanded, with directions to consider and pass upon the oth- 
er grounds of the motion to vacate, and to take such further proceed- 
ings as are consistent with this opinion. 



HOLMES COUNTY, MISS., v. BURTON CONST. CO. 

(arcuit Court of Appeals, Fifth Circuit. April 5, 1921.) 
No. 3652. 

1. Abatement and revival ^=3>12— Personal suit In federal or state court not a 

bar to second suit in other jurisdiction. 

A prior suit in personam in a state, or a federal court in the same state, 
furnishes no ground for a plea in abatement to a second suit in the court 
of the other Jurisdiction. 

2. Coorts <d=»508 (2) —Federal eoart without jurisdiction to enjoin state suit. 

The pendency in a federal court of an action by contractors against a 
county for damages for breach of the contract held not to authorize the 

•Quoted with approval by. Judge Thompson in Foster Paint & Varnish Co. 
(D. 0.) 210 Fed. 652, 653. 
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granting of an Injunction to restrain prosecution ot an action in a state 
court by the county against the surety on the contractors* bond to recover 
damages for abandonment of the contract. 
3. Appeal and error <S=9874 (2)— Order denying dismissal is reviewable en ap- 
peal from order granting prellmlnajry injunction. 

On appeal from an order granting a preliminary injunction, an order 
denying a motion to dismiss for want of equity, made at the same time 
and also assigned for error, is reviewable. 

Appeal from the District Court of the United States for the South- 
ern District of Mississippi ; Rufus E. Foster, Judge. 

Suit in Equity by the Burton Construction Company against Hoknes 
County, Miss. From an order granting a preliminary injunction, de- 
fendant appeals. Reversed, with direction to dismiss bill. 

See, also, 267 Fed. 769. 

E. F. Noel, of Lexington, Miss., for appellant. 
J. G. Holmes, of Yazoo City, Miss., for appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. Holmes county entered into a contract with 
Burton Construction Company and W. F. Allen to build certain public 
roads. Said contract called for the giving of a bond for its faithful 
performance. The National Surety Company executed its bond guar- 
anteeing such performance. The contract was partly performed. The 
Construction Company and Allen on December 24, 1917, brought suit 
against the county averring that they had abandoned the contract be- 
cause of certain breaches thereof by the county and seeking to recover 
damages, principally prospective profits. 

Under certain peremptory instructions from the court the jury found 
a verdict for the plaintiffs. This court held that said instructions were 
erroneous, that no breach permitting the abandonment of the contract 
had occurred, that certain items claimed by plaintiffs were not proper, 
and remanded the case for a new trial. 267 Fed. 769. 

Holmes county brought suit on the bond given by Burton Construc- 
tion Company and Allen as principals and the National Surety Com- 
pany as surety, in the chancery court of Holmes county, to recover on 
such bond because of the alleged failure of said Construction Compa- 
ny and said Allen, to perform said contract, to the damage of the coun- 
ty in a large amount, which was alleged to constitute a breach of said 
bond. The suit was dismissed, by the county, as to the Construc- 
tion Company and Allen, and thereafter proceeded against the Nation- 
al Surety Company as sole defendant, as permitted by a Mississippi 
statute. In said suit a decree pro conf esso was taken, which was re- 
versed by the Supreme Court of Mississippi for defective service on 
the National Surety Company and the case remanded to the chancery 
court. 120 Miss. 706, 83 South. 8. An answer was filed by the Nation- 
al Surety Company in the early part of 1920. 

The case in said chancery court, being subject to trial at a term be- 

f inning May 17, 1920, Burton Construction Company, on April 27, 
920, filed a bill in the United States District Court for the Southern 

^oFor other cases see same topic A KEY-NUMBER in all Key-Numbered Digests A Indezea 
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EHstrict of Mississippi, seeking to enjoin Holmes county from prose- 
cuting said suit on said bond, on the ground that it involved the same 
controversy and subject-matter as was involved in the suit previously 
brought by said Construction Company and Allen against said county 
in said United States District Court. 

The county answered said bill, moving in said answer to dismiss the 
same on several grounds, particularly insisting that the injunction 
sought would be in violation of Judicial Code, § 265 (formerly Rev. 
St. § 720 [Corop. St. § 1242 J), forbidding any court of the United 
States to grant an injunction to stay proceedings in the courts of a 
state, except where authorized by any law relating to proceedings in 
bankruptcy; also because the case sought to be enjoined is not be- 
tween the same parties as that pending in said United States District 
Court ; also because tfie bill sets forth no case entitling the complainant 
to the relief sought and there is no equity on the face of said bill. 

On the hearing the court granted a preliminary injunction, with leave 
to the defendant Holmes county to take steps to make said National 
Surety Company a party defendant to the consolidated actions at law 
brought by Burton Construction Company and Allen in said United 
States District Court, to which action, granting such leave, the Burton 
Construction Company excepted and had its exceptions allowed. 
Holmes (bounty prosecutes this appeal, assigning error in the granting of 
said preliminary injunction, and also in overruling said motion to dis- 
miss said bill of complaint. 

[1] We think that the court should have denied said injunction and 
sustained the motion to dismiss said bill for want of equity. Even if 
the suit in the state and federal courts had been between the same par- 
ties, being purely an action in personam, involving, neither in its 
progress nor in the judgment sought, the control or disposition of any 
property, the pendency of the suit in the United States court would 
not, in the absence of special circumstances, furnish ground for an 
injunction of the state court suit. It has been held that a prior suit in 
a state or federal court in the same state furnishes no ground for a 
plea in abatement to a second suit in the court of the other jurisdic- 
tion. Stanton v. Embrv, 93 U. S. 548, 23 L. Ed. 983; Gordon v. 
Gilfoil, 99 U. S. 168, 25* L. Ed. 383 ; Hunt v. N. Y. Cotton Exchange, 
205 U. S. 322, 339, 27 Sup. Ct. 529, 51 L. Ed. 821. 

[2] The rule as to injunction from a state or federal court, for- 
bidding the prosecution of suits in the other, is thus stated by the 
United States Supreme Court: 

"The general rule is that state courts cannot enjoin proceedings in the 
courts of the United States, and this was held at a very early day, in refer- 
ence to a Judgment of the Circuit Court (McKim v. Voorhies, 7 Oranch, 279, 
281) ; while, on the other hand, it was determined that the Circuit Court 
would not enjoin proceedings in a state court, and any attempt of that kind 
was forbidden by act of Congress (Diggs v. Wolcott, 4 Cranch, 179; Act of 
March 2, 1793. c. 22, § 5, 1 Stat. 333, 33.-))." Moran v. Sturges, 154 U. S. 256, 
• 267, 14 Sup. Ct lbl9, 1022 (38 L. Ed. 9S1). 

In a case where a bill in equity was filed in the United States Circuit 
Court to enjoin the progress of two suits at law in said court, on the 
ground that a suit between the same parties, involving the same sub- 
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ject-matter (i. c, the right to recover the proceeds of two policies of 
insurance), had previously been instituted and was pending in a court 
o'i New York, the bill was dismissed as stating no ground for injunc- 
tion. The court said: 

"The case In the New York Supreme Ck)urt, therefore, involved the same 
controversy as that exhibited in the two Maryland guits ; and the complain- 
ant here and Whitridge are parties in each. Alike in the bill and in the action 
at law, it is a vital question whether the insurers are liable for the sums in- 
sured by the policies of January, 1872, and whether they are liable to Whit- 
ridge as assignee of Brune. • * * But the difficulty in the appellant's 
way is that, when this case was heard in the court below, the record of the 
New York case exhibited no final decree. ♦ • • All that appeared, then, 
was that a bill in equity was pending in a foreign jurisdiction, when the ap- 
pellee's suits at law were brought to enforce the payment of the policies to 
Mrs. Barry, rather than to Brune or his assignee, and that both the present 
complainant and the present defendant were parties to that bill. 

**This, we think, was not sufficient to justify the injunction for which the 
appellant prayed. At law, the pendency of a former action between the same 
parties for the same cause is pleadable in abatement to a second action, be- 
cause the latter is regarded as vexatious. But the former action must be in 
a domestic court ; that is, in a court of the state in which the second action 
has been brought. Maule v. Murray, 7 T. B. 470; Buckner v. Finley, 2 Pet 
586; Browne & Seymour v. Joy, 9 Johns. (N. Y.) 221; Smith et al. v. 
Lathrop et al., 44 Pa. St. 326. 

"The rule in equity is analogous to the rule at law. Story, Bq.<Pl. | 74L 
In Foster v. Vassal, 3 Atk. 587, Lord Hardwicke said: *The general rule of 
courts of equity with regard to pleas is the same as in courts of law, but 
exercised with a more liberal discretion.' In Lord Dillon v. Alvares, 4 Ves. 
357, a plea of a pending suit in a Court of Chancery in Ireland was overruled 
in the English Court of Chancery. Certain it is that the plea of a suit pend- 
ing in equity in a foreign jurisdiction will not abate a suit at law in a domes- 
tic tribunal. This was shown in a very able decision made by the Supreme 
Court of Connecticut, in Hatch v. Spoflford, 22 Conn. 485, where the authori- 
ties are learnedly and logically reviewed. See, also, 7 Mete. (Mass.) 670, and 
16 Vt. 234. 

"If, then, a bill in equity pending in a foreign jurisdiction has no effect 
upon an action at law for the same cause in a domestic forum, even when 
pleaded in abatement ; if, still more, it has no effect when pleaded to another 
bill in equity, as the authorities show — it is impossible to see how it can be 
a basis for an injunction against prosecuting a suit at law. It follows that 
the refusal of an injunction by the Circuit Court was not erroneous." Insur- 
ance Co. V. Brune's Assignee, 96 U. S. 588, 592, 593 (24 L. Bd. 737). 

In this case the suit in the United States court was brought by Burton 
Construction Company and Allen against Holmes county to recover 
damages for alleged breaches of contract, on the ground that the county 
had committed such breaches as authorized plaintiffs to abandon the 
contract and sue for the sums earned thereon and the loss of pro- 
spective profits. To this action the only defense set up by the county 
was the general issue. No set-ofF was pleaded thereto. This court 
has held that there had been no such breaches of contract as author- 
ized an abandonment thereof and a suit for prospective profits. 

The suit brought by Holmes county is on the bond given by the con- 
tractors and the National Surety Company, to recover on it, alleging . 
damage arising from the abandonment of said contract by said con- 
tractors. While Burton Construction Company and Allen were named 
as parties thereto, they were subsequently dismissed, and the case is 
proceeding alone as to the National Surety Company. 



Digitized by 



Google 



HOLMES COUNTY, MISS. V. BUBTON CONST. CO. 569 

(272 P.) 

We do not think that this is the same cause of action as that pend- 
ing in the said United States District Court. The suit in the United 
States District Court is one by Burton Construction Company and 
Allen to recover damages against the county. The case in the state 
court is one on the bond of the Surety Company to recover for alleged 
damages suffered by Holmes county from an abandonment of the con- 
tract, to guarantee the performance of which this bond was 'given. 
While the conduct of the contractors and the county in respect to the 
contract to build the roads is involved, it is not the only question in- 
volved. There might be other and different issues between the Surety 
Company and the county. It certainly is not between the same parties. 

No judgment against the Surety Company could be had in the con- 
solidated suits at law pending in the United States District Court. 
That company could not be made a party thereto, by the defendant. 
Holmes county, and a suit on its bond injected into this suit for dam- 
ages between Burton Construction Company and Allen as plaintiffs 
and Holmes county as defendant. Of the present case it may be 
truly said: 

•*Thl8 case falls far within the unquestioned rule that the pendency in a 
state or other court of an action in personam which involves no claim to or 
lien upon specific property in the possession or under the dominion of a na- 
tional court of equity, and no issue of which that court has acquired exclusive 
jurisdiction, presents no ground for a dependent bill to stay it. Stanton v. 
Embry, 93 U. S. 548, 554, 23 L. Ed. 983 : Standley v. Roberts, 59 Fed. 836. 844, 
8 C. C. A. 305. 314; Barber Asphalt Paving Co. v. Morris, 66 O. C. A. .55, 
58, 132 Fed. 945, 948, 67 L. R. A. 761 ; Merritt v. Barge Co., 79 Fed. 228, 233, 
24 C. C. A. 530, 535; Green v. Underwood, 86 Fed. 427, 429, 30 C. C. A. 162, 
164; Hughes v. Green, 28 0. C. A. 537, 589, 84 Fed. 883, 835; Hubinger v. 
Central Trust Co., 36 O. C. A. 494, 496, 94 Fed. 788, 790; City of Ogden v. 
Weaver, 108 Fed. 564, 568, 47 C. C. A. 485, 492; B. & O. Ry. Co. v. Wabash 
R. Co., 67 C. C. A. 322, 324. 119 Fed. 678, 680; BaU v, Tompklna (C. C.) 41 
Fed. 486, 490; Guardian Trust Co. v. Kansas City Southern Ry. Co., 76 C. 
<5. A. 615, 618, 146 Fed. 337, 340." Guardian Trust Co. v. Kansas City Southern 
Ry. Co.. 171 Fed. 43, 50, 96 C. C. A. 285, 292 (28 L. R. A. [N. S.] 620). 

[3] As this ruling will finally dispose of this case, and, as error is 
assigned on the refusal to grant the motion to dismiss for want of eq- 
uity, not only the order for injunction is reversed, but the case is re- 
manded, with direction to dismiss the bill for want of equity. Smith 
V. Vulcan Iron Wks., 165 U. S. 518, 524, 17 Sup. Ct. 407, 41 L. Ed. 
810; Highland Ave. & Bait. R. R. Co. v. Columbian Equipment Co., 
168 U. S. 627, 630, 18 Sup. Ct. 240, 42 L. Ed. 60S ; Cabaniss v. Reco 
Mining Co., 116 Fed. 318, 320, 54 C. C. A. 190; Macon, D. & S. R. 
Co. V. Shailer, 141 Fed. 585, 593, 72 C. C. A. 631. 
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Petition of NATIONAL DISCOUNT CO. 

NATIONAL DISCOUNT CO. t. EVANS et aL 

Li re HITT LUMBER & BOX CO. 

(Circiiit Court of Appeals, Sixth arcult March 18, 1921.) 
Nos. 3458, 3468. 

1. Bankrupted ^=s>44a— Decision as to third periBoii's daim to property in 

trustee's hands reviewable by appeal, not by revision; ''controversy aris- 
ing in bankruptcy ptoeeedinss." 

A decision of a bankruptcy court as to a third person's claim against a 
trustee In bankruptcy as to property coming Into the bankrupt's hands was 
reviewable, as a "controversy arising In baukruptcy proceedings," only 
by appeal under Bankruptcy Act, S 24a (Comp. St. S 9008), and, claimant 
having both appealed and petitioned to revise, the petition to revise will 
be dismissed, as the remedies by appeal and petition to revise under sec- 
tion 24b are mutually exclusive. 

[Ed. Note. — ^For other definitions, see Words and Phrases, Second 
Series, Controversy Arising in Bankruptcy Proceedings.] 

2. Usury <&=s>2 (5) —Discount contract lield governed by laws of state of per^ 

fcNrmance. 

A contract between a lumber and box company of Tennessee and a 
discount company, executed In Ohio, In which the discount company 
resided and did business, for the assignment to the discount company from 
time to time of notes and accounts due from the box company's debtors 
for advances thereon by the discount company and for collection of the 
' assigned accounts by the box company and the remittances of their proceeds 
to the discount company, was governed by the usury laws of Ohio, the 
place of performance. 
8. Sales ^=>6 — ^Transaction lield pledge, and not sale* of accounts. 

A contract between a box company and a discount company, under 
which the discount company was to advance the box company a certain per- 
centage of the box company's accounts receivable, which accounts the box 
company was to assign to the discount company, repurchasing accounts not 
paid at maturity, held a contract, not of purchase of the accounts, but of 
pledge thereof. 

4, Usury ^=>18 — Contract held usurious. 

Under a contract between a box company and a discount company, un- 
der which the discount company was to advance to the box company 80 
per cent, of the value of accounts receivable, which were to be assigned 
by the box company to the discount company, the box company to collect 
the accounts and remit their proceeds to the discount company, and 
the discount company to charge 1 per cent, per month on the face value 
of the accounts until paid, that is, 15 per cent, per annum upon the 
amounts advanced, held^ that the 9 per cent, thus reserved, in excess 
of the 6 per cent, authorized by the usury laws of the state of the con- 
tract, bore no reasonable relation to the character of services to be 
rendered, and that the contract was unenforceable as to Interest above 6 
per cent, per annum. 

5. Corporations ^^661(2) — ^Foreign ^soount company's noncompliance with 

laws did not bar recovery of sums collected by borrower on assigned ac- 
counts ree^vable. 

Even though a foreign discount company was doing business In Tennes- 
see, the fact that it had not complied with the laws of that state, in 
respect of conditions precedent to the right to do business In that state, 
did not forbid Its recovery of sums collected by Its borrower on accounts 
receivable of the borrower, assigned to the discount company as security 
for its discounting such accounts,^ which accounts the borrower was 
obligated to collect. 

^=;>For other cases see same topic ft KET-NUMBBR in all Key-Numbered Digests ft Indexes 
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0. Bankruptcy ^^184 (2) —Unrecorded assignment, good against cre^tors^ 
good against trustee in banlcruptcy. 

Where there are no statutes making record or registration of an assign- 
ment of accounts for security for a loan requisite to validity of the as- 
signment against either assignor or assignor's creditors, the situation is 
not changed by the Interyentlon of bankruptcy. 

7. Bankruptcy <&=9l84 (2) —Courts <d=»367— Interpretation by state court of 

general law not binding on federal courts, unless involTing a rule of prop- 
erty having situs within the state. 

The holding of the Tennessee courts that notice to the debtor Is neces* 
sary to the validity of an assignment of choses in action* being based on 
an interpretation of the general law, is not binding on the federal courts, 
^ unless It can be said to Involve a rule of property having a situs within 
the state; and the mere fact that the debtors owing accounts receivable 
due the assignor lived in Tennessee did not give the accounts themselves 
a situs within the state, bringing them within the rule ; but their situs was 
in Ohio, where the assignment was made, and where the assignor had 
contracted to pay the assignee, to whom the accounts had been pledged, 
the proceeds of the accounts as collected by the assignor, so that, no 
notice to the debtor being required by the general law, the assignment 
would be valid without such notice, as respects the trustee in bankruptcy 
of the assignor. 

8. Bankruptcy ^=>214— Proceeds of property must be traced to fasten lien 

thereon. 

Wh&re bankrupt assignor received from debtors, whose debts or accounts 
had been assigned by him as security for money borrowed, certain lumber 
and an automobile truck in payment of such accounts, and his receiver 
in bankruptcy bad used the lumber and proceeds of sale of the truck 
In operating the bankrupt's business, the pledgee was not entitled to have 
Its lien fasten upon the proceeds of judgments against such receiver, re- 
covered by the trustee In bankruptcy succeeding him, for misconduct of 
the business and misapplication of funds, although such judgments consti- 
tuted practically the only remaining estate available for payment of the 
bankrupt's obligations, where there was no showing that the recoveries 
were either wholly or in part (and, if in part, what part) on account of 
the receiver's dissipation of the lumber and proceeds of sale of the truck, 
although as to an amount collected by the receiver on the pledged ac- 
counts and never paid to the pledgee the situation would be dUQferent, as 
such funds never came Into the bankrupt's hands and were never part of 
his estate. 

Appeal from and Petition to Revise an Order of the District Court 
of the United States for the Eastern District of Tennessee; Edward T. 
Sanford, Judge. 

In the matter of the bankruptcy of the Hitt Lumber & Box Com- 
pany. On petition by the National Discount Company against H. M. 
Evans, trustee of the bankrupt, and another, an order was entered 
awarding less relief than prayed for, and petitioner appeals and peti- 
tions to revise. Order reversed, and record remanded, with directions. 

See, also, 262 Fed. 1020. 

Howard F. Burns, of Cleveland, Ohio (White, Johnson, Cannon & 
Spieth, of Cleveland, Ohio, on the brief), for petitioner and appellant. 

J. W. Thompson, of Chattanooga, Tenn. (Lusk & Thompson and Fin- 
lay & Campbell, all of Chattanooga, Tenn., on the brief), for respondent 

and appellees. 

■ ■ - ■ 

^s»For other cases see same topic & KBY>NUMBER in all Key-Numbered Disrats A Indexes 
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Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges- 

KNAPPEN, Circuit Judge. On April 19, 1917, about ly^ months 
before the filing of petition for bankruptcy herein, the bankrupt entered 
into contract with the National Discount Company for the assignment to 
the latter from time to time of notes and accounts due from the bank- 
rupt's debtors, for advances thereon by the Discoimt Company, and for 
collection of the assigned accounts by the bankrupt and the remittances 
of their proceeds to the Discount Company. Between the filing of the 
petition in bankruptcy and the appointment of the trustee, the receiver 
in bankruptcy collected upon these assigned accounts $6,924.16, remit- 
ting to the Discount Company the entire of such collections; also the 
further sum of $1,1 10.83, no part of which was remitted to the Discount 
Company, the entire amount having been expended by the receiver in 
the administration of the bankrupt's estate. The trustee in bankruptcy 
collected from such accounts the further sum of $217.71, none of which 
was remitted to the Discount Company. Included in the accounts as- 
signed by the bankrupt to that company were accounts against the Chat- 
tanooga Manufacturing Company aggregating $9,989.35 and against 
the Brock Candy Company aggregating $437.28. The bankrupt (pre- 
vious to bankruptcy), without authority from or knowledge of the 
Discount Company, received from the Chattanooga Manufacturing 
Company in payment of its account lumber of a value exceeding the 
face of the account, and received from the Candy Company an auto- 
mobile truck in lieu of payment by money. 

The Discount Company filed in the court below its intervening peti- 
tion, alleging its purchase from the bankrupt of both accounts in ques- 
tion ; their payment in the manner stated ; that both lumber and truck 
were in the bankrupt's hands at the time of the filing of the petition in 
bankruptcy ; that the bankrupt obtained no right or title to the lumber,, 
but at the time of bankruptcy held it in trust for the Discount Com- 
pany ; and that both the lumber and the truck were in law and equity 
the Discount Company's property — and asking either the delivery to it 
of both lumber and truck or a preferred claim for ihe values of the 
two items of property, alleged to aggregate $10,426.53. 

Upon issues joined upon this petition (in part informally, with the 
idea of disposing of the entire controversy between the parties) the 
court found that the lumber was intermingled by the bankrupt with 
other lumber of like character, and used from day to day in its manu- 
facturing business ; that when the petition in bankruptcy was filed the 
bankrupt had on hand an amount of such lumber, or of lumber sub- 
stituted therefor and intermingled therewith, exceeding in value the 
face of the Chattanooga Manufacturing Company's account; that this 
remaining lumber was used by the receiver ; that the proceeds of nei- 
ther the lumber nor the truck (sold by the receiver) were traceable into 
any fund or property coming into the trustee's hands. For this reason 
the Discount Company was denied a lien, or any other superior right 
to the lumber or truck or their proceeds. It was further found that 
of the $6,924.16 collected by the receiver and remitted to the EHscount 
Company $6,104.35 was collected from debtors residing in Tennessee^ 
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and the remaining sum of $819.91 from debtors residing in Ohio; that 
as to the latter sum the Discount Company was entitled to priority over 
the bankrupt's general creditors, but that as to the former it was not 
so entitled. The same ruling was made as to the $217.71 collected by 
the trustee, and for the same reason. It was further held that the con- 
tract between the bankrupt and the Discount Company was one of loan, 
that it was an Ohio contract, and that under the laws of that state it 
was usurious and nonenforceable as to interest above 6 per cent, per 
annum. 

The final order required the Discotmt Company to return to the trus- 
tee in bankruptcy the $6,104.35 collected by the receiver from Tennessee 
debtors; that upon such return the Discount Company's claim be al- 
lowed as an unsecured claim in the sum of $15,450.28-— being the $16,- 
270.09 due the Discount Company at the time of bankruptcy (purged 
of usury), less the $819.81 collected by the receivers from debtors re- 
siding in Ohio — jand without any lien upon or preference with respect 
to "any of the amounts collected by the receiver or trustee and not re- 
mitted to" the Discount Company. The case is here both on appeal and 
on petition to revise under section 24b of the Bankruptcy Act (Comp. 
St. § 9608). 

[1] 1. The case presents, in our opinion, a "controversy arising in 
bankruptcy proceedings," appealable under section 24a of the act. 
Hewit V. Berlin Machine Works, 194 U. S. 296, 300, 24 Sup. Ct. 690, 
48 L. Ed. 986; Knapp v. Milwaukee Trust Co., 216 U. S. 545, 30 Sup. 
Ct. 412, 54 L. Ed. 610; Rode & Horn v..Phipps (C. C. A. 6) 195 Fed. 
414, 418, 115 C. C. A. 316. The remedies by appeal and by petition to 
revise under section 24b being mutually exclusive (Matter of Loving, 
224 U. S. 183, 188, 32 Sup. Ct. 446, 56 L. Ed. 725 ; In re Mueller [C. 
C A. 6] 135 Fed. 711, 715, 68 C. C. A. 349), the petition to revise is 
dismissed. 

[2-4] 2. The contract between the bankrupt and the Discount Com- 
pany is, in our opinion, governed by the usury laws of Ohio. The pre- 
liminary contract was executed in that state, in which the Discount 
Company resided and did business; from time to time schedules of 
assigned accounts were forwarded by the bankrupt to the Discount 
Company, where each account was considered and either accepted or 
rejected. The collections were to be remitted to the Discount Com- 
pany at Cleveland. It was thus to be performed in Ohio. We agree 
with the District Judge that the contract did not contemplate a purchase 
of accounts and bills receivable by the Discount Company, but was in- 
tended to provide merely for loans sectured by assignment of such ac- 
counts and bills. The question is, of course, one of intent. 

The Discount Company was to advance to the bankrupt 80 per cent, 
of the face value of the accounts, charging for expenses and services 
rendered 1 per cent, per month on their face value imtil paid, which 
means 15 per cent, per annum on the amounts advanced. In case the 
accounts were not paid at maturity, the bankrupt was required to re- 
purchase them at their full face value, whereupon it would apparently 
be entitled to receive the reserved 20 per cent, less the Discount Com- 
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pany's charges — in effect, 15 per cent, per annum of the amount ad- 
vanced. We agree with the District Judge that the 9 per cent, thus 
reserved, in excess of the 6 per cent, authorized by the Ohio laws, bore 
no reasonable relation to the character of services to be rendered. We 
are also impressed, as was the District Judge, that no substantial serv- 
ices justifying anything like the charges made were actually rendered, 
or intended to be rendered, for the bankrupt, but that language employ- 
ed expressive of actual sale was used merely as a cover for a fictitious 
and usurious contract of loan. The case, in our judgment, is in no 
substantial respect distinguishable from Home Bond Co. v. McChesney, 
239 U. S. 568, 575, 36 Sup. Ct. 170, 60 L. Ed. 444. The provisions rel- 
ative to notes, while perhaps not so glaring as those relating to ac- 
counts are in harmony with the conclusion we have reached. 

[5] 3. Unless the rights of the parties are governed by the rule in 
Tennessee the Discount Company was entitled to retain the entire $6,- 
924.16 collected by the receiver from the assigned accounts, instead of 
merely the $819.81 collected from debtors residing in Ohio, notwith- 
standing the accounts were held as security only, for the debt which they 
secured far exceeded the amount collected. We agree with the District 
Judge that, if the Discount Company was "doing business" in Tennes- 
see (which we do not decide), the fact that it had not complied with the 
laws of Tennessee, in respect of conditions precedent to the right to do 
business in that state, does not forbid its recovery of sums collected up- 
on the assigned accounts by either the bankrupt or its receiver. Sec 
State V. O'Brien, 94 Tenn. 79,.28 S. W. 311, 26 L. R. A. 252; Insurance 
Co. V. Kennedy, 96 Tenn. at page 716, 36 S. W. 709. 

[B, 7] «^nder the generally accepted rule of law, and where, as here, 
the rights of the debtors owing the accounts are not involved, the as- 
signments in question, made, as they were, in good faith, were valid as 
against both the bankrupt and its creditors, notwithstanding no notice 
was given the latter, and in spite of the facts that the assigned claims 
remained in the bankrupt's possession, and that those liable to pay the 
claims were not notified of the assignment. Greey v. Dockendorff , 231 
U. S. 513, 516, 34 Sup. Ct. 166, 58 L. Ed. 339; In re Cincinnati Iron 
Store (C. C. A. 6) 167 Fed. 486, 490, 93 C. C. A. 122; Union Trust 
Co. V. Bulkeley (C. C. A. 6) ISO Fed. 510, 516, 517, 80 C. C. A. 328; 
In re Hawley Furnace Co. (C. C. A. 3) 238 Fed. 122, 125, 151 C. C 
A. 198; Williams v. Ingersoll, 89 N. Y. 508, 522; Thayer v. Daniels, 
113 Mass. 129; Copeland v. Manton, 22 Ohio St. 404; Preston Nat 
Bank v. Purifier Co., 84 Mich. 364, 387, 47 N. W. 502. By the stat- 
utes of neither Ohio nor Tennessee was record or registration of such 
an assignment requisite to its validity against either tfie assignor or its 
creditors, and the situation in this respect is not changed by the in- 
tervention of bankruptcy (Carey v. Donohue, 240 U. S. 430, 36 Sup. 
Ct. 386, 60 L. Ed. 726, L. R. A. 191 7A, 295; Sullivan v. Myer, 137 
Tenn. at page 420, 193 S. W. 124) ; and, even since the amendment of 
1910 (Comp. St. § 9585 et seq.), a trustee in bankruptcy, speaking gen- 
erally, takes the property subject to all prior liens and equities (In re 
Sherwoods [C. C. A. 2] 210 Fed. 754, 760, 127 C C. A. 304, Ann. 
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Cas. 1916A, 940; In re McGarry [C. C. A. 7] 240 Fed. 400, 402, 153 
CCA, 326)./ 

In point of fact, each account was marked on the bankrupt's books as 
'*sold to the National Discount Company" and an actual assignment 
thereof was delivered to that company. But by the general law, as inter- 
preted by the courts of Tennessee, notice to the debtor of the assignment 
of a chose in action is necessary to perfect it as against either the debtor 
or subsequent assignees or creditors. Nelson v. Trigg, 75 Tenn. (7 Lea) 
69, 73. If, however, the subsequent assignee or creditor has not perfect- 
ed his right by notice to the debtor, "it is a contest between equities, and 
the first assignee must prevail, upon the maxim that he who is first in 
time is first in right." Dinsmore v. Boyd, 74 Tenn. (6 Lea) 689, 701 ; 
Nelson v. Trigg, supra, at page 75. And so it has been held in Tennes- 
see that the attachment of a debt before notice to the debtor of an as- 
signment thereof will take precedence over the assignment. Dillingham 
V. Insurance Co., 120 Tenn, 302, 309 et seq., 108 S. W. 1148, 16 L. R. 
A. (N. S.) 220. The holding of the Tennessee courts, that notice to the 
debtor is necessary to the validity of an assignment of choses in action, 
is based upon an interpretation of the general law, and so is not bind- 
ing upon the courts of the United States, unless it can be said to in- 
volve a "rule of property having a situs within the state." Russell v. 
Grigsby (C. C A. 6) 168 Fed. 577, 580, and cases cited at the latter 
page, 94 C. C. A. 61, 64. 

The question thus is: Did the mere fact that those owing the ac- 
counts lived in Tennessee give the accounts themselves a *'situs" in 
that state, within the meaning of the rule referred to — such a situs as 
would be recognized in the case of a pledge of tangible chattels (Re 
Hitt Lumber & Box Co. [C. C. A. 6] 261 Fed. 116, 117); or, under re- 
cording laws, as respects a permanently intended location of such chat- 
tels (Potter Co. V. Arthur [C, C. A. 6] 220 Fed. 843, 136 C C. A. 
589, Ann. Cas. 1916A, 1268). The question thus stated is not free 
from difficulty. The Supreme Court of Tennessee has recognized 
such a situs of choses in action for purposes of jurisdiction imder the 
attachment laws, and we assume correctly. Dillingham v. Insurance 
Co., 120 Tenn. 302, 313, 108 S. W. 1148, 16 L. R. A. (N. S.) 220. Such 
is the theory of garnishment statutes generally. But situs for purposes 
of jurisdiction to levy does not necessarily, or, in our opinion, natu- 
rally, involve a situs (like that pertaining to tan^ble property, real or 
personal) such as is required to make it the subject of a "rule of prop- 
erty." The residence of the debtor is by no means the situs of the 
debt for all purposes. Indeed, a debt, not being a tangible thing, has 
no actual, but only a theoretical, situs. The debts in question had a 
situs, at least for purposes of taxation, at the residence of their as- 
signee ; and the same would be true, even as to the assignor, had it re- 
sided outside of Tennessee. In State Tax on Foreign-held Bonds, 
15 Wall, at page 320, 21 L. Ed. 179, it was said: 

"To caU debts property of the debtors is simply to misuse terms. All the 
property there can be in the nature of things in debts of corporations belongs 
to the creditors, to whom they are payable, and follows their domiciie^ where- 
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ever that may be. Their debts can have no locality separate from the iMirtiet 
to whom they are due." 

That a court of bankruptcy has constructive possession of choses in 
action belonging to a bankrupt (In re Ransford [C. C. A. 6] 194 Fed 
658, 663, 115 6. C. A. 560), and jurisdiction to determine claims to 
property so in its constructive custody (Orinoco Co. v. Metzel [C. C 
A. 6] 230 Fed. 40, 44, 144 C. C. A. 338), does not mean that the debts 
have an actual situs within the district, in the sense that tangible 
chattels and real estate have. A debt may have a situs, for purposes of 
jurisdiction, for the remedial purpose of a garnishment statute (and 
even for purposes of the bankruptcy act), and have no common-law 
situs within the meaning of the "rule of property." We say "common- 
law situs," because neither the Tennessee garnishment statute, nor any 
statute of that state, attempts to declare the existence of a situs affect- 
ing a "rule of property." 

We think it the natural, and thus the better, view that the general 
situs of the accounts, as distinguished from the specific or qualified situs 
for the remedial purpose of garnishment jurisdiction, was at the place 
where the assignments were held and where the contract was to be car- 
ried out. The decision of this court in Union Trust Co. v. Bulkeley, 
supra, is not opposed to this view. The question there was : Where 
did the parties intend their contract of assignment was to be carried 
out? What was there said about the assigned choses in action being 
"located in Michigan" was merely incidental to the question of intent, 
as was the fact that the assignor of the accounts was located and did 
business in that state — ^no reference being made to the place of resi- 
dence of those owing the bills and accounts. 

The Tennessee rule of necessity of notice to the debtor is opposed to 
the great weight of authority. In the absence of authoritative or con- 
vincing decision that the accounts had the actual Tennessee situs attri- 
buted to them by the court below, we are unable to agree with its con- 
clusion. It results from these views that the Discount Company should 
not only be relieved from paying back to the trustee the $6,104.35 col- 
lected by the receiver from Tennessee debtors, but should recover the 
$217:71 collected by the trustee. 

[8] 4. The sole reason for denial of relief to the Discount Com- 
pany with respect to the lumber and truck was that their proceeds had 
not been traced into the hands of the trustee in bankruptcy, as dis- 
tinguished from the receiver — it appearing that the receiver, who sub- 
sequently became trustee, had used the lumber (and presumably the 
proceeds of the truck) in operating the bankrupt's business. 

The condition of the bankrupt's estate makes it unnecessary to 
consider whether the reason stated is enough to negative right to relief. 
It appears from the record that at the time of the hearing below the 
present trustee "had in his hands unexpended the sum of $340, no divi- 
dend having been paid creditors." It also appears that the present trus- 
tee has recovered judgments against the receiver in the sum of up- 
wards of $14,000 * for misconduct of the business and nrsapplication 
of funds/' and that these judgments were then pending upon petition 
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to review and were still uncollected. The natural inference is that the 
judgments, together with the $340 referred to, constitute the only re- 
maining estate available for payment of its obligations, including the 
$217.71 to which we have found the Discount Company entitled. The 
latter company apparently so understands the situation, its counsel 
stating in brief that "practically the only assets left in the hands of 
the present trustee are the judgments against * * * the original 
receiver and trustee, for the misconduct of the business and misappli- 
cation of funds"; its contention being that the IMscount Company's 
lien should fasten upon the proceeds of the judgments as representing 
the dissipated estate. The difficulty with this contention is that there 
is nothing to show that these recoveries were either wholly or in part 
(and, if in part, in what part) on account of the receiver's dissipation 
of the lumber in question ; and without such showing the Discount Com- 
pany would not be entitled to any interest therein in preference to gen- 
eral creditors, that is to say, beyond its ratably distributive share. 

5. The claim for $1,110.83, collected by the receiver and not paid to 
the Discount Company, stands on a different basis. These funds never 
came into the bankrupt's hands, and were never part of its estate. They 
came from the Discount Company's debtors (and thus in a proper sense 
from the Discount Company) directly into the hands of the receiver, 
who was an officer of the bankruptcy court. That officer, however, had 
and could be given no authority to use the money so collected in operat- 
ing the bankrupt's business or in paying the expenses of its adminis- 
tration ; his only duty being to pay the same over to the Discount Com- 
pany. In our opinion, the latter is entitled to priority over general cred- 
itors in pa)mient from the remaining assets of the estate, including 
the recovery (if any shall be finally had) from the receiver and former 
trustee. 

The order of the District Court appealed from is accordingly re- 
versed, and the record remanded, with directions to enter a new order 
consistent with this opinion. The amount of the general claim of the 
Discount Company will, of course, be modified, to meet the new situa- 
tion created. 



KBANB V. UNITED STATES. 

(Circuit CJourt of A^peaU, Fourth Circuit February 2, 1921.) 

No. 1853. 

CoDmira^ «=>33— CcMispiracy te defraud ''military post ezdiange^ not one to 
defraud United States; "department of tlie goyemment." 

A military post exchange, which is a voluntary association of com- 
panies, detachments, or other army units at military posts, permitted, 
but not required, by a special regulation of the War Department for the 
purpose of conducting for the benefit of the members of such units what 
is in effect a co-operative store and place of entertainment, with their 
own funds, and for whose contracts and obligations the United States is 
not responsible, and in whose funds it has no interest, though its business 

^=»For other cases see Mm* topic A KBY-NUM:BER in all Key-Nosiborad Dlcests a Indexes 
272 F.— 37 
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l8 conducted by an officer detailed tor the purpose, held not a "department 
of the government," and proof of a conspiracy to defraud a post ex- 
change held not to sustain an indictment, under Criminal Ck)de, S 37 
(Comp. bt. § 10201), for conspiracy to defraud the United States. 
Woods, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Criminal prosecution by the United States against Tom Keane. Judg- 
ment of conviction, and defendant brings error. Reversed. 

Henry E. Davis, of Washington, D. C, and Tazewell Taylor, of 
Norfolk, Va. (William E. Leahy, of Washington, D. C, on the brief), 
for plaintiff in error. 

Hiram M. Smith, Sp. Asst. U. S. Atty., of Richmond, Va. 

Before KNAPP and WOODS, Circuit Judges, and WEBB, Dis- 
trict Judge. 

WEBB, District Judge. This case comes before us on a writ of er- 
ror to the District Court of the United States for the Eastern District 
of Virginia, to review the conviction and sentence of the plaintiff in 
error, hereafter called the defendant, upon an indictment charging him, 
a salesman representing the T. T. Keane Company, Incorporated, of 
Washington, D. C, and one Brown, a soldier, with conspiracy to de- 
fraud the United States. The defendant is indicted under section 
37 of the Criminal Code (Comp. St. § 10201), which is as follows : 

"If two or more persons conspire either to commit any offense against the 
United States, or to defraud the United States in any manner or for any 
purpose, and one or more of such parties do any act to effect the object of the 
conspiracy, each of the parties to such conspiracy shall be fined not more 
than ten thousand dollars, or imprisoned not more than two years, or bottu" 

The soldier, Brown, butcher and detailed employe of the post ex- 
change, pleaded guilty in the court below. The indictment in substance 
charges that the defendants Keane and Brown conspired to increase 
prices and to list on invoices larger quantities, amounts, and weights 
than were to be actually delivered, to what is known as a post exchange, 
which post exchange, the indictment alleges, was duly authorized, 
organized, and operated under and by virtue of certain rules, orders, 
and regulations of the War Department of the United States, and 
which post exchange was operated and conducted for the convenience 
and^ orderly functioning of the government of the United States and of 
the War Department. 

The defendant in the District Court presented 15 assignments of er- 
ror, and among the very first exceptions which the defendant's coun- 
sel argued before this court is the following : 

**The District Court erred in holding that the post exchange in the in- 
dictment mentioned was such an institution as that fraud upon the United 
States could arise from, or be involved in, any transaction concerning the 
same under the facts disclosed by the evidence, or in any other way or 
manner," 

In other words, by this exception of the defendant we are met at the 
threshold of the consideration of this case with the question as to wheth- 
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cr or not the post exchange mentioned in the indictment is such an in- 
stitution as that a fraud upon the United States can arise from or be 
involved in any transaction concerning it. Plainly it will be seen that, 
if it is not such an institution, then no dealing by the defendant Keane 
with such exchange could operate as or involve a fraud upon the United 
States, and in so far as this transaction is concerned the defendant 
could not be indicted for same under section 37 of the Crimiital Code 
above quoted. 

In the beginning of this opinion it is proper to say that the case of 
Haas V. Henkel, 216 U. S. 462, 30 Sup. Ct. 249, 54 L. Ed. 569, 17 Ann. 
Cas. 1112, does not decide the point raised by the defendant in the 
exception we are now considering. The main point decided in the Haas 
Case was that section 37 of the Criminal Code includes any conspiraqr 
to "impair, obstruct, or defeat the lawful function of any department 
of the government," such as "the promulgation of officially acquired in- 
formation in regard to the cotton crop." The indictment in that case 
specifically averred that the Department of Agriculture includes a Bu- 
reau of Statistics "established by law," and this opinion simply holds 
that, if the conspiracy charged in the indictment was to obtain informa- 
tion from an official of this bureau, established by law, in advance of 
the general publicity, and to be used in speculating upon the cotton 
crop, and thereby defraud the United States, by defeating, obstructing, 
and impeding it in the exercise of its general functions in the regular 
and official outies of publicly promulgating fair, impartial, and accurate 
reports concerning the cotton crop, the indictment would lie under sec- 
tion 37 of the Criminal Code. 

There was no count in either of the indictments in this case which 
expressly charged that the conspiracy included any direct pecuniary loss 
to the United States ; but the court, in the opinion written by Mr. Jus- 
tice I/Urton, held : 

"It is not essential that such a conspiracy shall contemplate a financial loss 
or that one shall result. The statute is broad enough in its terms to include 
any conspiracy for the purpose of impairing, obstructing or defeating the 
lawful function of any department of the gOTeniment." 

So the question of whether or not the Bureau of Statistics of the 
Department of Agriculture was or was not a lawful department of 
government, so as to bring transactions with it within the purview of 
section 37 of the Criminal Code, was not raised in the Henkel Case at 
all. Indeed, such point would plainly have been unavailing, because, at 
the time of the indictment, the Bureau of Statistics was a well-organized 
department of government, recognized by Congress, and appropriations 
were being made yearly by Congress for the maintenance of such 
bureau. Therefore there was no question as to whether or not the Bu- 
reau of Statistics was such a lawful department of government; but 
the question was simply whether or not, the Bureau of Statistics being 
a lawful department of government, an indictment would lie which did 
not charge a conspiracy to cause pectmiary loss to the United States, 
but to impair or obstruct the lawful functioning of that department of 
government. 
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In the case we are now considering it is stoutly denied by the counsel 
for the defendant that a post exchange is such a lawful department of 
government as would make a conspiracy transaction with it subject to 
an indictment under section 37 of the Criminal Code. All we have be- 
fore us as to the establishment and operation of a post exchange is 
what we glean from a 39-page pamphlet entitled "Special Regulations 
No. S9-^Post Exchange Regulations, 1917," issued by the War Depart- 
ment. 

Nowhere in this pamphlet of special regulations is it required or 
commanded that post exchanges shall be established. Indeed, it is 
expressly stated in these Special Regulations that these exchanges are 
voluntary organizations among the soldiers themselves. As best we 
cart gather from these regulations, a post exchange is a voluntary, un- 
incorporated co-operative store at, near, or on a military post ; the Sec- 
retary of War giving the soldiers at such post a license or privilege to 
form such a co-operative store. The Secretary of War, in effect, says, 
in these regulations, to the soldiers, that while they are not required 
to establish post exchanges, yet, if they do establish them, that they 
should have for their purpose the supplying to the troops at reasonable 
prices of the articles of ordinary use, wear, and consumption, not sup- 
plied by the government, and to afford them means of rational recrea- 
tion and amusement, and through exchange profits to provide, when 
necessary, the means for improving the messes. The regulations sug- 
gest that an assessment should be made upon the several organizations 
contributing to the exchange for the purpose of procuring necessary 
articles, and that all articles thus procured must be paid for by the first 
profits of the institution ; it being distinctly understood that the officers 
incurring debts on behalf of the exchange, and not the government, axe 
responsible for the payment thereof. 

Members of the exchange must be organizations, companies, detach- 
ments, and individual enlisted men cannot become members, unless three 
or more of them are associated in a mess. The special management of 
the exchange is conducted by an officer designated and detailed by the 
commanding officer, and this officer is responsible for the management 
of the exchange, and is regarded as the custodian of the funds belong- 
ing to it. When the exchange is free from debt, at the end of each 
quarter, a sum sufficient to cover anticipated debts is set aside as a 
reserve fund, and a percentage of the remainder is distributed among 
the members, and other parts thereof are set aside for specific purposes, 
and the remainder may be divided among the organizations contributing 
to the exchange on an equitable basis ; and a division of the cash re- 
sources of the exchange is made whenever the troops belonging to the 
exchange, or any part of them, change their station, and when all the 
units composing membership in an exchange have gone away or re- 
moved • from the post, the exchange stock must be reduced to the 
lowest extent possible and converted into cash; and prior to the de- 
parture of the troops the property of the. exchange is sold and the pro- 
ceeds, together with the cash, are distributed among the organizations 
according to the number of shares held by each. Post exchange funds. 
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when deposited in a bank, mast be placed under their official designa- 
tions, and not to the credit of the officer who is their custodian, and 
such funds of a post exchange are especially declared to be not public 
moneys within the meaning of sections 5488, 5499, and 5492 of the 
Revised Statutes (Comp. St. §§ 10255, 10302, 10259), and misapplica- 
tion of such funds by an officer having their custody is punishable, not 
under the general law, but under the Articles of War. Nowhere in 
these regulations do we find a rule or even a suggestion that under any 
possible contingency does or would the government ever receive or 
come into possession of any of the funds or assets of the exchange. 

At this point it is worth while to consider what the Secretary of War, 
through his official appointees, says of a post exchange in considering 
claims filed against the government under the Act of March 2, 1919 
(Comp. St. Ann. Supp. 1919, §| 3115"/i»a~311S^Vi5e), giving the Sec- 
retary of War authority to adjust any express or implied agreements 
which had been entered into prior to November 12, 1918, by any officer, 
for the production, sale, or control of equipment, etc., when sudb agree- 
ment has been performed in whole or in part, etc. Under this act the 
Secretary of War appointed, by authority given him, the members of the 
War Department Board of Contract Adjustment, and we quote as apro- 
pos of our decision in this case some extracts from a decision of this 
Board of Contract Adjustment; the first being found in volume 1, 
part 2, at page 160, of the decisions of this Board in the matter of the 
claim of Landauer Beverage Company, for merchandise sold to vari- 
ous exchanges at Camp Pike. Here Col. Gamett, speaking for the 
Board, says : 

"^It baring been beld tbat fnnds of a post exchange are not public moneya^ 
that a building erected on a gorernment reservation with post exchange fxkn6s 
remains the property of the latter, and that organisations participating in a 
post exchange are proportionately liable for the latter's obligations, dtlng de- 
cisions of the Judge Advocate General to that effect, It Is clear that con- 
tracts made with authorized buyers for post exchanges are not contracts made 
by an officer or agent acting under the authority, direction, or Instruction of 
the Secretary of War within the meaning of the Act approved March 2, 1919.'* 

In that case the claimant had sold to various exchanges at Camp Pike 
11,000 boxes of chocolate candy at $1.50 a box, and alleged that each 
authorized buyer signed the order for the candy, and that it was under- 
stood by both parties to constitute a binding contract between the 
claimant and the United States government. In this decision it is said 
that funds of post exchanges are not public moneys, and that the gov- 
ernment is not responsible for the debts of the exchanges, quoting 
from Special Regulations 59, above referred to, and that it had been 
held by the Judge Advocate General that a building erected on a gov- 
ernment reservation by a post exchange, solely at the expense of the 
exchange, remains its property, and may be sold by it when it has no 
further use for the building, and the purchaser may remove the build- 
ing from the reservation. 

In this connection it may be mentioned that these post exchanges are 
such purely private organizations for the convenience and pleasure of 
the soldiers themselves that they have been required to pay floor taxes 
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Oil tobacco under section 702 of the Revenue Act of February 24, 1919 
(Comp. St. Ann. Supp. 1919, § 6204d). The Judge Advocate General's 
Office, a branch of the War Department, held that these exchanges 
were subject to floor taxes on tobacco. See Opinions of the Judge 
Advocate General, 3313, February 28, 1919. We find in the opinion 
of the Judge Advocate General, No. 158, January 4, 1918, the follow- 
ing illuminating, yet brief, definition of a post exchange, to wit : 

"A post exchange is a voluntary, unincorporated co-operative association of 
army organizations — a kind of co-operative store — ^in which all share the bene- 
fits and all assume a position analogous to that of partners. Contracts to pur- 
chase goods entered into by the proper ofilcers of a post exchange should be 
tested by the same rules of obligaUon which govern like agreements of in- 
dividuals. In the event of an inability on the part of a post exchange to pay 
its debts, the organizations which participate in the post exchange should 
themselves pay off all such obligations in proportion to their respective In- 
terests in the exchange." 

In case No. 527, decided by this Department Board of Contract Ad- 
justment, In re claim of U. S. Rubber Co., Mr. Hunt, speaking for the 
Board, says: 

*'It appears that the contract in this case waa between the claimant and 
officer acting as agent of the exchange at Camp Lee, Ya. The United States 
is not a party to the contract. The post exchange regulations state that cne 
funds of post exchanges or camp exchanges are not pubUc moneys, and that 
the United States is not responsible for debts of the exchanges. ♦ ♦ ♦ An 
order will be entered denying any relief to the claimant in this case." 

The regulations of the War Department above referred to also au- 
thorize and suggest the voluntary formation in these exchanges of 
cricket clubs, baseball clubs, tailor shops, golf dubs, etc. 

We have no definite information at hand as to how or when the 
first post exchange known in modem parlance was established; but 
it can safely be said that such a post exchange as we are now discuss- 
ing is a descendant of the old sutler's camp. The dictionary tells us 
that a sutler was or is a small trader, who follows an army, and who 
is licensed to sell goods, especially edibles, to the soldiers. In other 
words, the post exchange is nothing more nor less than a stationary 
soldiers' co-operative sutler's camp or store. When troops are in ac- 
tive warfare and constantly on the march, manifestly a post exchange 
could not be maintained, and under such circumstances the sutler plies 
his trade, being authorized to do so by the commanding officer; but 
where soldiers are stationed for considerable periods of time at a 
post, then it becomes feasible for them to do away with the incon- 
venience of trading with a poorly equipped sutler, and with the neces- 
sity of paying him profits on his sales, and, instead, to establish for 
their own convenience and pleasure the soldiers* modem private store 
or exchange. 

It was needless, for the Secretary of War to set forth in special reg- 
ulations above referred to that the funds of such a private store should 
not be regarded as public moneys as defined in the before-quoted sec- 
tions of the Revised Statutes. If he had said the reverse, such decla- 
ration would not have made it so, and would not have subjected any 
one to indictment under those sections. It was not necessary that the 
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Secretary of War should have said that the government would not be 
responsible for the debts of such an organization, for it is fundamental 
that the government is not responsible for the debts, def auks, or con- 
tracts of any purely private organization, whether such private or- 
ganization is maintained by soldiers, departmental clerks^ or civilians. 
It is plain, therefore, that the government has not one penny of finan- 
cial interest in any of these post exchanges. 

Indeed the Congress of the United States, recognizing the purely 
private character of a post exchange, as early as 1892, by an act of 
July 16 of that year declared : 

"Hereafter, no money appropriated for the support of the army shall be 
expended for post gardens or exchanges." 27 Stat. 178. 

And in passing we might say that this is the only reference to a 
post exchange that we have been able to find in the mass of statutes 
passed by Congress from its first session down to the present Con- 
gress has recognized the importance of, and necessity for, post schools 
and post bakeries, and expressly provides for them. 

The question here is not whether a post exchange is useful and 
pleasurable to soldiers, and therefore to the army, but the question we 
must decide is whether or not a post exchange is such a lawful de- 
partment of the government as to bring it within the protection of 
section 37 of the Criminal Code.. If the transaction alleged in the 
indictment in this case is covered by this section of the Criminal Code, 
then every transaction with a purchaser, representing a post exchange, 
of baseballs and baseball supplies, of cricket clubs, of golf balls and 
sticks, and even of playing cards, would be, in case of conspiracy to 
defraud such organization, subject to the pains and penalties of this 
drastic criminal section. 

Can it be argued, because the soldiers in these special regulations 
issued by the War Department are given the privilege of forming golf 
clubs and baseball clubs — it being recommended by the Secretary of 
War that such clubs be formed — that, should a civilian representing 
a wholesale manufacturer of golf balls agree with the agent of the 
soldiers' golf dub that if such agent would buy golf balls exclusively 
from him and agree to pay him 10 cents more for each ball than the 
market price, then such agent should have a rake-off or commission 
of 5 cents on every ball so purchased, that such civilian salesman could 
be indicted and convicted under the section of the Criminal Code in 
question? The character of the merchandise traded in does not 
change the principle of law, and the fact that the defendant may 
have conspired with reference to the purchase of meats would not make 
the principle one whit different in case of the purchase of baseballs, 
playing cards, or golf balls. Should we hold that this criminal section 
does apply to such transaction, would we not be extending and strain- 
ing the power of the Secretary of War not only to, but beyond, the 
breaking point? 

It will not do to say that because the Secretary of War permits the 
establishment of post exchange baseball clubs and golf clubs, imme- 
diately upon the establishment of same, transactions with them or their 
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agents are covered by this criminal section. If the Secretary of War 
had this power, then every new organization or association which he 
might permit the soldiers to organize would in its transactions with 
civilians come under the protection of this highly criminal statute, and 
this would be tantamount to giving the Secretary of War the power 
to make criminal law, because, if he can create new conditions, which 
immediately become subject to these criminal laws of the country, his 
action would be tantamount to giving him the authority to enact a 
criminal statute. 

We do not understand that the Secretary of War even attempted or 
desired to apply this criminal statute to post exchanges. Indeed, so 
far as in his power lay, he tried to provide against this very thing by 
declaring that the moneys belonging to these exchanges were not pul>- 
lic moneys and the government should not be responsible for any of 
their debts. On the contrary, had the Secretary of War in specific 
terms declared that any person dealing with agent$ or officers of post 
exchanges would be subject to the pains and penalties of section 37, 
supra, such a statement would have been harmless, futile, and void, 
because there would have been a clear attempt on his part to enact 
and apply a criminal statute. 

In this connection, the counsel for the government, in his brief and 
argument, insists tha:t post exchanges are governmental institutions^ 
associations, and agencies, and says: 

"It cannot be denied that such agencies are established under regnlaticmi 
promulgated and established by the War Department" 

He refers us to section 161 of the Revised Statutes (Comp. St. § 
235) for the authority of the Secretary of War to make such regula- 
tions with reference to these exchanges. The section reads as follows: 

"l?he head of each department is authorized to prescribe regulations, not 
inconsistent with law, for the goyermnent of his department, the conduct of 
his officers and clerks, the distribution and performance of its business, and 
tne custody, use, and preservation of the records, papers, and property appe^ 
tainlng to it." 

This section only gives the heads of departments, including the 
Secretary of War, power to issue rules and regulations for the admin- 
istration of their departments. Indeed, the power conferred by this 
section is administrative only (U. S. v. George, 228 U. S. 14, 33 Sup. 
Ct. 412, 57 h. Ed. 712), which means that the Secretary of War, if 
he had power to issue the regulation at all, only had power to compel 
or permit the soldiers to establish these post exchanges in question, but 
could not, in the absence of the express authority of Congress, make 
persons not connected with his department bound by such regula- 
tions, or subject to the pains and penalties of criminal law. If a 
head of a department has the power to make rules which subject classes 
of property to forfeiture and classes of persons to penalties, that pow- 
er must be expressly given him by Congress, and well defined, so as 
to make his rule or regulation an act of the supreme law-making body. 
He will get no such power from section 161 of the Revised Statutes. 
U. S. v. 11,150 Pounds of Butter, 195 Fed. 657, 115 C. C. A. 463. 
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It has been decided over and over again that a violation of the de- 
partmental regulations is not a criminal offense, imless the Congress 
distinctly makes it so. U. S. v. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 
36 L. Ed. 591 ; U. S. v. Van Wert (D. C.) 195 Fed. 974. As early 
as 1883 the. question of how far a rule or regulation of a department 
head could go in creating punishable off'enses, was submitted to the 
Attorney General of the United States, the Attorney General then be- 
ing Benjamin H. Brewster. The question there was whether or not 
the top or side of a letter box for the deposit of mail, which box was 
put in a place designated according to law, was an authorized de- 
pository for such matter, so that the taking of stamped papers or 
packets left on the top of such boxes became an offense punishable un- 
der section 5469 of the Revised Statutes (Comp. St. § 10364). It ap- 
pears that the Postmaster General had authorized the placing of mail 
matter on the top of the letter boxes, and that under the power given 
him in section 3868 of the Revised Statutes (Comp. St § 7276) to 
establish receiving boxes for the deposit of said mail matter, and under 
his general power as the head of a department, he seems to have ruled 
that any one who took such papers or packets from the top of such 
letter box should be subject to the criminal statutes, although the 
statute required that the mail matter be deposited therein. The able 
Attorney General, in discussing this question, says : 

'yrhe taking of papers or packets from such a place Is like picking them 
up in the street or on the sidewalk. * • * The statute does not make the 
outside of a hox placed in the street a depository for anything, nor has Con- 
gress made the taking of papers and packets left so exposed a punishable 
offense. If Congress has not done this, no head of a department can do it by 
the force of a regulation. Section 161, Revised Statutes, which give au- 
thority to heads of departments to prescribe regulations, is careful to pro- 
vide that they must not be inconsistent with law, and when made they are 
only for the government of the department and the conduct of its officers and 
the preservation only of the papers and property belonging to the department. 
No authority is here given to make rules for the conduct of persons not con- 
nected with the departments." 17 Ops. Atty. Gen. p. C25. 

Mr. Justice Blatchford, in writing the opinion in U. S. v. Eaton, 
supra, closes the opinion with these words : 

"Regulations prescribed by the President and by heads of departments, 
under authority granted by Congress, may be regulations prescribed by law, 
so as lawfully to support acts done under them and in accordance with 
them, and may thus have, in a proper sense, the force of law: but it does 
not follow that a thing required by them is a thing so required by law as to 
make the neglect to do the thing a criminal offense in a citizen, where a 
statute does not distinctly make the neglect in question a criminal offense.** 

It is well stated in the case of U. S. v. Van Wert (D. C.) 195 Fed. 
974: 

*'tTnless the act charged to have been done by the defendant is a violation 
of some act of Congress * * * or of some departmental rule or regulation 
authorized by Congress, the violation of which is declared by Congress to be 
an offense, no crime has been committed.'* 

Blackstone, in the fourth volume of this Commentaries, stated the 
rule which has been adhered to universally by our courts : 
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**An offense which may be the subject of criminal procedure must be an act 
committed or omitted *ln violation of public law either forbidding or command- 
ing it/ " 

Judge Sanborn, in the case of U. S. v. 11,150 Pounds of Butter, 195 
Fed. 657, 115 C. C. A. 463, clearly states the case when he says: 

"A penal statute which creates and denounces a new offense ♦ ♦ • may 
not be lawfully extended by either executive or judicial construction to classes 
beyond its terms. Men must not be punished unless they fall clearly within 
the class of persons specified as punishable by such a law. The definition of 
offenses, the classification of offenders, and the prescription of the punishment 
they shall suffer, are legislative, and neither executive nor judicial func- 
tions ; and forfeitures, fines, and penalties may not be prescribed, imposed, or 
Inflicted for violations of a regulation of an executive department without 
previous legislative prescription." 

In case of U. S. v. Grimaud, 220 U. S. 506. 31 Sup. Ct. 480, 55 
L. Ed. 563, cited by counsel for the government, Mr. Justice lyamar 
makes clear the distinction between that case and the one at bar when 
he says : 

**The Secretary of Agriculture could not make rules and regulations for 
any and every purpose. • • • As to those here involved, they aU relate 
to matters clearly indicated and authorized by Ck)ngres8." 

It will be conceded that all heads of departments have equal au- 
thority under section 161 of the Revised Statutes in making rules and 
regulations for the government of their departments. 

During the recent war, prices of food products in the city of Wash- 
ington were so high that the clerks and employes of the Treasury De- 
partment, with the consent and approval of the Secretary of the Treas- 
ury, established what might be well called a Treasury post exchange 
or co-operative store. The Secretary granted rooms in the Treasury 
Building in which food supplies might be stored and distributed. The 
clerks immediately established their co-operative store, and appointed 
one of their number to act as their buying and distributing agent, en- 
abling them to buy at wholesale prices and thus eliminate the re- 
tailers' profits. This was all done with the sanction of the Secretary 
of the Treasury and in the Treasury Building owned, hy the United 
States. Now, can it be argued that a person could be indicted and 
convicted for defrauding the United States in that he conspired with 
the agent of this co-operative Treasury store to inflate prices and give 
the agent a commission upon the purchases? We think the question 
answers itself. And yet we think such a co-operative Treasury ex- 
change is of the same class and character of co-operative store as the 
soldiers had at Fortress Monroe, and for a conspiracy to defraud which 
the defendant in this case stands indicted. 

It is not contended tliat Congress authorized the establishment of 
the post exchange at Fortress Monroe either directly or indirectly. It 
is not contended that Congress anywhere declared that any one who 
conspired to defraud an agent of a post exchange should be deemed 
guilty of a conspiracy to defraud the United States, etc., subject to 
the pains and penalties of section 37 of the Criminal Code. Indeed, 
we cannot see how the defendant could be convicted under the fa 
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and the indictment in this case, even though Congress had adopted 
as part of its laws the entire language of the Special Regulations 59 
of the War Department, because these regulations merely permit the 
voluntary establishment of post exchanges and declare that their funds 
shall not be public funds, and that the government shall have no re- 
sponsibility for their debts. 

It is not every organization authorized to be formed by Congress 
that is such a lawful department of the government within the con- 
templation of this criminal statute. If the contrary were true, then 
it would be a criminal offense to conspire to defraud every" corpora- 
tion or organization authorized to be established by Congress. This 
would include dealing with the Young Men's Christian Association, 
the American Red Cross, the National Educational Association, the 
American Boy Scouts, and numbers of other organizations which 
have been authorized and incorporated by Congress. Congress, by 
the Act of May 31, 1902 (Comp. St. § 1989), expressly gave the 
Secretary of War power to grant permission to the International 
Committee of the Young Men's Christian Association of North Amer- 
ica tp erect and maintain in the military reservations within the United 
States or its foreign possessions such buildings as their work for the 
promotion of the social, physical, intellectual, and moral welfare of 
the garrison may require under such regulations as the Secretary of 
War may impose. Here is a direct warrant from Congress for the 
operation of these Christian Associations, and tacit inference that they 
are necessary for the physical, intellectual, and moral welfare of the 
soldiers ; and yet it will not be argued that this organization is such 
a "lawful department" of government, subjecting persons who deal 
with its representatives to the pains and penalties of section 37 of the 
Criminal Code. The same power was given to the Secretary of War 
to grant license to the Red Cross to erect and maintain on military 
reservations buildings suitable for the storage of supplies, etc. 

By the Act of June 29, 1886 (Comp. St. §§ 890&-8912), the Congress 
authorized the establishment and incorporation of national trade unions, 
and gave such organizations the power to make and establish such 
constitution, rules, and by-laws as it deemed proper to carry out its 
lawful object, and the same to alter, amend, add to, or repeal at 
pleasure, and to define the duties and powers of all its officers and 
prescribe their mode of election and to establish branches and sub- 
unions in any territory of the United States. In pursuance of this 
legislative enactment labor unions have been formed and are operating, 
but it cannot be argued that, because Congress authorized the for- 
mation of such unions, they become such a lawful department of the 
government as to subject persons dealing with them to the pains and 
penalties of section 37 of the Criminal Code. 

We think that this highly penal statute cannot apply to any lawful 
department, so as that a fraud upon the United States can arise from 
or be involved in any transaction concerning it, unless such lawful 
department is created by Congress or directly authorized by it, and in 
addition thereto it must be "such a lawful department" as that Con- 
gress appropriates the public moneys to maintain and operate. Clear- 
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ly the post exchange described in the indictment in this case is not 
such a lawful department of Government. Therefore this post ex- 
change is not such an institution as that a fraud upon the United States 
can arise from or be involved in any transaction concerning it, and 
section 37 of the Criminal Code does not apply to transactions wilh 
such organization. 

We therefore hold that the defendant is not guilty of crime under 
the indictment, and the judgment is therefore reversed. As this ruling 
disposes of the entire case, it is unnecessary to consider the defend- 
ant's other assignments of error. 

Reversed. 

WOODS, Circuit Judge. I agree that there should be a new trial, 
but am unable to concur in the reasoning of the majority opinion. 
I think the indictment sets out and the proof sustains the charge of 
"conspiracy to defraud the United States." In substance, the charge 
is that the defendant, a salesman- of groceries, conspired with W. 
R. Brown, a private in the army assigned to duty in the post ex- 
change at Fortress Monroe, that in consideration of money to be 
paid by defendant to Brown the defendant should fraudulently sell and 
deliver, and Brown, in his capacity as a soldier as^gned to duty at 
the post exchange, should fraudulently receive and check goods at 
prices increased by reason of the corrupt agreement, and that Brown 
should fraudulently cause the invoices to be presented to the proper 
officer of the post exchange for payment. The overt act in further- 
ance of the conspiracy was the pa)rment of the $200.00 to Brown. 

The contention on behalf of the defendant is that a post exchange 
performs no lawful function of any department of the government, 
and that therefore the conspiracy charged was not a conspiracy to 
defraud the United States. The system of post exchanges was a 
government undertaking of the War Department and is universally 
recognized as an adjunct of that department. It had its fotmdation 
and has its existence in an order of the Secretary of War for the 
promotion of the welfare of the soldiers of the United States army. 
Regulations for the management of all post exchanges are prescribed 
by authority of the President, as Conmiander in Chief of the army, 
through the Secretary of War. The exchanges are conducted by offi- 
cers and soldiers designated and assigned as such under authority of 
the Secretary of War to perform that official military duty. Every 
post commander is required by the regulations to institute a post ex- 
change. No soldier or other person has any authority or control of 
the affairs of post exchanges, except by military order. The r^u- 
lations for their management have force of law under section 161 
of the Revised Statutes of the United States. U. S. v. Eaton, 144 U. 
S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591; U. S. v. Foster, 233 U. S. 
515, 34 Sup. Ct. 666, 58 L. Ed. 1074. 

The mere facts that the government does not assume the debts or 
claim the profits, and that soldiers are not required to join the post 
exchanges, are not controlling; for even the distribution of their profits 
and assets and the payment of their debts are r^ulated by the War 
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Department. It can hardly be doubted that an officer refusing to per- 
form the miltary duty of establishing or maintaining a post exchange 
would be subject to court-martial. 

The commander of an invading army often assumes the like offi- 
cial duty of safeguarding private property, by detailing soldiers to 
take charge of it and guard it. One who conspires with such a guard 
to steal such private property so held in trust by the government would 
be guilty of a conspiracy to defraud the government, as trustee in 
possession of the property. The following language by Mr. Justice 
Lurton in Haas v. Henkel, 216 U. S. 462, 479, 30 Sup. Ct. 249, 253 
(54 L. Ed. 569, 17 Ann. Cas. 1112), seems to me to decide the question: 

"But it Is not essential that such a conspiracy shaU contemplate a financial 
loss, or that one shall result. The statute is broad enough in its terms to in- 
clude any conspiracy for the purpose of impairing, obstructing or defeating 
the lawful function of any department of the government. Assuming, as we 
have, for it has not been challenged, that this statistical side of the Depart- 
ment of Agriculture is the exercise of a function within the purview of the 
Constitution, It must follow that any conspiracy which is calculated to ob- 
struct or impair its efficiency and destroy the value of its operations and re- 
ports as fair, impartial and reasonably accurate, would be to defraud the 
United States by depriving it of its lawful right and duty of promulgating or 
diffusing the information so officially acquired in the way and at the time 
required by law or departmental regulation. That it is not essential to charge 
or prove an actual financial or property loss to make a case under the statute 
has been more than once ruled." 

The argument that this view means that the President or Secretary 
of War may create a separate crime by promulgation of army regula- 
tions seems clearly unsoimd. The true view is that the Congress, by 
section 37, made it a conspiracy against the United States to make 
a corrupt agreement that an officer or soldier of the army should be 
false to the duties imposed on him by the army regulations having the 
force of law. 

I think the jury could infer that prices were increased to the post 
exchange in consideration of the payments made hy the defendant^ 
from the evidence of the payment of higher prices than to other deal-* 
ers, the pajmient of the bribe of $200, the giving of the order for $300 
at the same time, and the evidence of Wright, Brown's superior, that 
he got from defendant 3 per cent, on all purchases, and was charged 
thereon with the $300 paid to Brown. 

There was, however, no direct proof that the prices were increased 
to the post exchange over the defendant's usual selling prices. This 
being so, the defendant had a right to introduce any cpmpetent evi- 
dence tending to show that the money paid by him was a gift to Brown 
to induce him to give preference to the defendant in the purchase of 
goods at the regular market prices. I think, therefore, that the Dis- 
trict Judge erred in excluding evidence offered by the defendant to 
the eflFect that the prices charged by him to the post exchange were 
the same as those charged to hotels and other customers. This error, 
affecting the real vital issue, requires a new trial. 

The government introduced evidence that goods were bought for 
the post exchange from other dealers at less prices for similar articles. 
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The defendant met this by evidence to the effect that the goods sold 
by him were of superior quality. In rebuttal the government intro- 
duced testimony to the effect that some of the goods received from 
the defendant were in the marked containers of other dealers who 
sold to the post exchange at less prices. To meet this evidence in the 
government's rebuttal, the defendant offered a witness to prove that, 
owing to the scarcity of containers, he had packed some of the goods 
sold by defendant in the empty containers of other dealers. I think 
it would have been better to admit the testimony of this last witness, 
but the admission or rejection of evidence in surrebuttal is largely in 
the discretion of the trial court, and I am not prei^red to say that the 
exclusion of this evidence, standing alone, would be sufficient ground 
for reversal. 



LE^^N V. TELLURIDE IRON WORKS CO. et aL 

(Gircuit Ck)art of Appeals, Eighth arcnit. March 25, 1921.) 
No. 5610. 

1. Landlord and toiant <&»24<^Lea«e held to give equitable lien for rent and 

taxes. 

A lease, which provided that all improvements erected on the premises 
by the lessee should be bound for the payment of rent and of taxes which ' 
the lessee agreed to pay, fastens an equitable lien for the rent and taxes 
in favor of the lessor and its successor in interest upon improvements 
so erected. 

2. Bankruptcy <d=>188(l) — ^Trustee's riglits to property held subject to lien 

in favor of lessor. 

Where improvements placed by the bankrupt on a leased mining claim 
veere seized on execution before bankruptcy and never came into pos- 
session of the trustee, so that they were not within the first portion of 
Bankruptcy Act, S 47a (2), as amended by Act June 25, 1910, S 8 (Comp. 
St 9 9631), the trustee had, under the latter portion of that section, only 
the rights of an execution creditor to such property which, under Rev. 
St. Col. 1908, SS 3609, 3626, gave the trustee no lien on the property, 
whether it wafe real or personal, so that the lien of the lessor, transferred 
to the execution creditor, was superior to the rights of the trustee who, 
under Bankr. Act, § 70a (Ck)mp. St. § 9654), had only the rights of the 
bankrupt. 

3. Bankruptey ^=>29<^A8signment of landlord's lien held defense to exist- 

ing action against person in possession of property. 

Where a purchaser of property at execution sale, which was void be- 
cause made within four months of the petition in bankruptcy against the 
debtor, acquired, after action was brought against him by the trustee in 
bankruptcy for the proi)erty, the lien of the bankrupt's lessor on the proper- 
ty sold at execution, he could assert that lien as a defense to the trustee's 
action. 

4* Mines and minerals <S=>70(5) — Lease held to impose Hen on maehinery in 
mill erected by lessee: "Improvements." 

Where lease of a mining claim contemplated the erection thereon by 
the lessee of a stamp mill and gave the lessor a lien on the improvements 
erected on the claim by the lessee, such lien covered, not only the build- 

^=9For other c^ses see same topic & KEY- NUMBER in all Key-Numbered Digests ft Indexes 
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log erected to house the mill, but also the machinery, tools, and other 
equipment essential to an operative stamp mill. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Improvement] 

5. Cootraets ^=>147(1) — ^Inteotion of parties prevails unleBs eontnuy to 

bmdfing terms^ 

The Intention of the parties to a contract, when manifest or when as- 
certained from their written agreement in accordance with the basic rules 
of Interpretation, must prevail unless such intention is directly contrary 
to the binding terms of the contract. 

6. Landlord and tenant ^=>254(3) — ^Lessor held not to have waived lien by 

pennitting sale under execution. 

A lessor who had a lien on the Improvements by lessee did not waive his 
lien as against the lessee or his trustee In bankruptcy by permitting the 
property to be levied on and sold under execution to satisfy a judgment 
against the lessee. 

7. Landlord and tenant ^=>254(4)— 'nSstoppet" is indispensable element of 

waiver of landlord's lien. 

**Estoppel" is an indispensable element of a waiver, and estoppel does 
not exist unless there Is ignorance by the party who invokes the estoppel, 
a misrepresentation by the other party, and a detrimental change by the 
party asserting estopi)el In reliance upon misrepresentation, so that a 
landlord does not waive his lien by mere inaction which did not mislead 
the lessee or his tmstee in bankruptcy as to the true situation. 

[Ed. Note. — For other definltionB, see Words and Phrases, First and 
Second Series, Estoppel.] 

& Bankruptcy ^=^19&— Trustee held not entitled to reeover amount bid at exe- 
cution sale from one subsequently acquiring prior lien. 

In an action by trustee in bankruptcy for the value of chattels belong- 
ing to the bankrupt sold under execution within four months of the bank- 
ruptcy where the purchaser at the execution sale thereafter acquired the 
lien of the bankrupt's lessor on the property sold and asserted it as a de- 
fense to recovery by the trustee, the trustee is not entitled to recover from 
the purchaser the amount of his bid for the property, since the trustee rep- 
resents the general creditors of the bankrupt whose acts Invalidated the 
sale at which the bid was made. 

Stone, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by Melvin R. Lewin, as trustee in bankruptcy of the Waller 
Mining & Milling Company, against the Telluride Iron Works Com- 
pany and another. Judgment for defendants on directed verdict, and 
plaintiff brings error. Affirmed. 

Ernest Morris, of Denver, Colo., for plaintiff in error. 
H. R, Kaus, of Denver, Colo. (L. W. Allen, of Telluride, Colo., and 
If. F. Twitchell, of Denver, Colo., on the brief), for defendants in error. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

SANBORN, Circuit Judge. On May 3, 1918, the trustee in bank- 
ruptcy of the Weller Mining & Milling Company, a corporation, ad- 
judged bankrupt on January 30, 1918, brought an action at law 
against the Telluride Iron Works Company, a corporation, to recover 

^=»Por other casea see same topic & KBY-NUMBBR in all Key-Numbered Digests A Indexes 
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of it $5,000, the alleged value of the building known as the Weller 
Stamp Mill, the shafting, wheels, pulleys, tools, and other appurtenances 
thereto, which the Weller Company had placed on the Union placer 
mining claim survey No. 737 while it was a lessee under a lease of that 
claim to it made on July IS, 1913, by the owner thereof, the San Miguel 
Consolidated Mining Company. The trustee alleged that the Telluridc 
Company had taken and appropriated this building and its appurte- 
nances to its own use when, at the time of the adjudication of the bank- 
ruptcy, they were the property of the Weller Company. The answer 
of the Telluride Company that is important here was that the lease of 
July 15, 1913, under which the Weller Company held the stamp miU, 
etc., provided that the lessor leased the mining claim to the Weller 
Company for 10 years "for the purpose of the construction and main- 
tenance thereon of a stamp mill and such other buildings as may be 
required by" the Weller Company in connection with its mill opera- 
tions, that the Weller Company would pay as rent for the premises 
$350 per annum and all ta^es on the premises and on the improve- 
ments thereon, that it would pay double rent for every day it or any one 
else in its name should hold any part of the premises after the expira- 
tion or forfeiture of the lease, and that "all improvements erected on 
said premises by said second party (the Weller Company), or its as- 
signs, or by any one who may claim under it or them, are bound f pr the 
payment of each installment of rent and for the county and state 
taxes and all other taxes and demands, as aforesaid, and for any ar- 
rears of rent or taxes" ; that the Weller Company had erected the stamp 
mill and placed the pulleys, shaftings, and other property the trustee 
claimed to recover the value of, on the premises under this lease ; that 
at the time of the Weller Company's adjudication in bankruptcy it 
owed the lessor $436.71 unpaid taxes and $1,700 unpaid rent; that 
the trustee had never intended or offered to pay these unpaid rents or 
taxes and had never assumed the lease or taken possession of any of the 
leased premises or any of the property in controversy; that on Au- 
gust 28, 1918, the then owner of the lessor's interest in the leased prem- 
ises duly forfeited, in accordance with the terms of the lease, the lessee's 
interest in the leased premises and in the improvements and property 
here in controversy ; and that thereafter on October 23, 1918, such own- 
er sold, assigned, and conveyed to the Telluride Company the lessor's 
title and interest in the leased premises and in the building and im- 
provements placed thereon by the Weller Company under the lease. 
There was a trial by a jury. At the close of the trial the evidence was 
conclusive that the building and its appurtenances, the pulleys, shaft- 
ing, and other property in controversy were placed on the premises 
leased by the Weller Company and used by it under the lease as a part 
of the operative stamp mill and plant, that neither the trustee nor any 
of the officers of the court of bankruptcy had assumed the lease or 
taken possession of the leased property or premises, that there was due 
for taxes $476.71, and for unpaid rent $1,750, that before the Telluride 
Company acquired the lessor's interest in the leased premises, the 
lessor had forfeited the Weller Company's interest in the mill and ap- 
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purtenances under the lease, and that thereafter all the interest in and 
title of the lessor in the leased premises and in the stamp mill and 
property placed thereon^ by the Weller Company under the lease were 
duly conveyed to the Telluride Company, which had taken possession 
thereof. Thereupon the court below instructed the jury to return a 
verdict for that company, and the trustee excepted. 

An examination of the record has convinced that the real ques- 
tions here presented are: (1) Were the lien and title of the lessor to 
the building and property in controversy which were conveyed to the 
Telluride Company on October 23, 1918, prior in right or superior in 
equity to the claim of the trustee thereto? and (2) if so, was all the 
property in controversy subject to that lien and title ? 

ri] In Walker v. Brown, 165 U. S. 654, 662, 663, 669, 17 Sup. Ct 
453, 41 L. Ed. 865^ the Supreme Court in effect adopted and made sec- 
tion 1235 of Pomero/s Equity Jurisprudence the law of this land, at 
least in the federal courts. That section declares: 

"That every express executory agreement in writing, whereby the contracting 
party sufficiently indicates an intention to make some particular property, real 
or personal, or fund, therein described or identified, a security for a debt or 
other obligation, or whereby the party promises to convey or assign or transfer 
the property as security, creates an equitable lien upon the property so indicat- 
ed, which is enforceable against the property in the hands not only of the 
original contractor, but of his heirs, administrators, executors, voluntary as* 
signees, and purchasers or encumbrancers with notice.*' Pierce v. Nat Bank 
of Commerce (8th O. G. A., opinion filed November 6, 1920) 263 Fed. 487. 

The lease of July 15, 1913, evidences an equitable lien far with- 
in the definition here given, and it fastened such a lien for the rent 
and taxes in favor of the lessor and its successor in interest (the 
Telluride Company) upon the buildings and appurtenances placed 
upon the leased premises by the Weller Company to constitute, 
and used by it for the purpose of, the stamp mill described in the lease. 

But counsel for the trustee argues: (a) That under the laws of 
Colorado, even if the lessor's lien was equitable and clearly .granted 
by the lease and valid against the lessee, the Weller Company, it was 
invalid as to third parties under sections 512 and 521 of the Revised 
Statutes of Colorado 1908, which provide that no mortgage or other 
conveyance of personal property having the effect of a mortgage or 
lien upon such property shall be valid as against the rights of any third 
party unless possession of such personal property shall be delivered 
to and remain with the mortgagee or the said mortgage be acknowledg- 
ed and recorded, citing Sioux Valley State Bank v. Honold, 85 Iowa, 
352, 357, 52 N. W. 244; Ward v. Rippe, 93 Minn. 36, 37, 100 N. W. 
386; Johnson v. Crofoot, 53 Barb. (N. Y.) 574; Mitchell v. Badgett, 
33 Ark. 387, 396; Merrill v. Ressler, 37 Minn. 82, 33 N. W. 117, 5 
Am. St. Rep. 822; McNeal v. Rider, 79 Minn. 153, 81 N. W. 830, 79 
Am. St. Rep. 437 ; Clark v. Bright, 30 Colo. 199, 69 Pac. 506. (b) That 
under section 70a(5) of the Bankruptcy Act (9 U. S. Comp. Statutes, 
§ 9654), the stamp mill and appurtenances were property, which, prior 
to the filing of the petition in bankruptcy, the bankrupt could by any 
means have transferred, or which might have been levied upon and sold 
272 F.— 38 
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under judicial process against him, so that the trustee was vested 
with the title of the bankrupt as of the date he was adjudged a bank- 
rupt by operation of law. (c) That under sec-tion 47a (2) as amended 
by the Act of June 25, 1910, § 8 (9 U. S. Compiled Statutes, 1916, § 
9631), which provides that "trustees, as to all property in the custody 
or coming into the custody of the bankruptcy court, shall be deemed 
vested with all the rights, remedies, and powers of a creditor holding 
p lien by legal or equitable proceedings thereon; and also, as to all 
property not in the custody of the bankruptcy court, shall be deemed 
vested with all the rights, remedies, and powers of a judgment creditor 
holding an execution duly returned unsatisfied," the stamp mill and 
the appurtenances were, upon the filing of the petition, in the custody 
or coming into the custody of the bankruptcy court, and the trustee 
had the rights and remedies of a creditor having a lien thereon by 
legal or equitable proceedings. And (d) that therefore the- lien and 
title of the trustee was superior to those of the lessor. 

[2] But the third person of the Colorado statute is not one who 
stands in the shoes of the mortgagor, but a purchaser or lienor for 
value without notice, or one in some such situation. Beatrice Cream- 
ery Co. V. Sylvester, 65 Colo. 569, 179 Pac. 154, 155; Groce v. 
Phoenix Insurance Co., 94 Miss. 201, 48 South. 298, 299, 300, 22 L. R. 
A. (N. S.) 732 ; Green & Sons v. Weems et ux., 85 Miss. 566, 38 South, 
551; Morse v. Morrison, 16 Colo. App. 449, 452, 66 Pac. 169; Puz- 
zle Mining & Reduction Co. v. Morse Bros. Machinery Co., 24 Colo. 
App. 74, 79, 80, 131 Pac. 791. The trustee here stands in the shoes 
of the bankrupt lessee and had no higher or better right than it un- 
less such higher or better right was vested in him by section 47a 
as amended by the Act of June 25, 1910, just quoted. Unless that 
grant has such an effect, the equitable lien and the title under it of the 
lessor and its assignees are prior in right and superior in equity to any 
title or right of this trustee. In the absence of such an express grant, 
the trustee takes the bankrupt's property subject to all rights and equi- 
ties existing in favor of third persons against the bankrupt. York Mfg. 
Co. V. Cassell, 201 U. S. 344, 352, 26 Sup. Ct. 481, 50 L. Ed. 782; 
Hurlev v. Atchison, T. & S. F. Ry. Co., 213 U. S. 126, 130, 132, 133. 
134. 29 Sun. Ct. 466, 53 L. Ed. 729; Root Manufacturing Co. v. John- 
son, 219 Fed. 397, 406, 135 C. C. A. 139; In re Sherwoods, Inc., 210 
Fed. 754, 760. 127 C. C. A. 304, Ann. Cas. 191 6A, 940. But under the 
facts of this case section 47a as amended has no such effect because 
at the time of the filing of the petition in bankruptcy, and thereafter to 
the present day, the property in controversy was not in the custody of 
and was not coming into the custody of the bankruptcy court. On the 
other hand, it was neither in the possession of the bankrupt nor of the 
trustee, nor of any other officer of that court, and it has never come 
and doubtless never will come into the possession or custody of any' 
of them. When the petition was filed the property had been seized 
and sold by the sheriflF under an execution a.s^ainst the bankrupt and was 
in the possession and control of the Telluride Company or its successor 
in interest, held by them subject to the lien of the lessor of the mining 
claim. The trustee never reduced the property to possession but elected 
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to sue the Telluride Company for its value. It was when the petition 
in bankruptcy was filed and it has ever since been in the possession and 
control of a party or parties claiming it adversely to the bankrupt and 
to the trustee, adversely to the bankruptcy court and to its officers. It 
fell, therefore, in the second class of property described in section 47a 
as amended. It was property not in the custody of the bankruptcy 
court and not coming into its custody, and the only rights and reme- 
dies regarding it which the trustee had were those of a judgment cred- 
itor holding an execution against the bankrupt duly returned unsatis- 
fied at the time the petition was filed. What rights and remedies then 
had a judgment creditor of the bankrupt hol£ng an execution dul^ 
returned unsatisfied at the time of the filing of the petition in bank- 
ruptcy? Had he any lien or right to the property superior to that of 
the lessor? The answer to these questions must be found in the stat- 
utes of the state of Colorado but those statutes and the decisions of 
the courts thereunder satisfy that a judgment creditor with an execu- 
tion returned unsatisfied has no lien upon any of the personal property 
of his debtor in Colorado. While the delivery of an execution to the 
sheriflF with instructions to collect the judgment on which it is sued 
out from the personal property of the debtor creates a lien upon that 
property for the collection of the judgment from the delivery of the 
execution, a delivery with instructions to do nothing toward such 
collection or a delivery with instructions to do nothing until further 
orders, or to return the execution unsatisfied, much more, the return 
of it unsatisfied, waives the right to enforce it and discharges the lien 
of it as against the defendant and all claiming tmder him. Revised 
Statutes of Colorado 190?, sec. 3626; Williams v. Mellor, 12 Colo. 1, 
7, 19 Pac. 839; Sparks v. Weartherly, 176 Ala. 324, 58 South. 280, 
281 ; Chaney et al. v. Burford Lumber Co., 132 Ala. 318, 31 South. 369. 
The discussion of the question preisented has proceeded on the theory 
that the property in controversy was personal property. If, however, 
it was real estate, a judgment creditor with an execution unsatisfied 
would have had no lien upon it in the a'bsence of the previous filing 
of a certified copy of the docket entry of the judgment with the clerk 
of the county. There is no evidence of any such filing in this case and 
the rights of a judgment creditor who had made such a filing were 
not conferred upon the trusted by the amendment of 1910, Revised 
Statutes of Colo. 1908, § 3609. The result is that under the statutes 
of Colorado and the facts disclosed by this record the amendment of 
June 25, 1910, conferred upon the trustee no greater rights, liens, or 
remedies against the lessor than he would have had if that amendment 
had not been made. He had the title to the property of the bankrupt 
conferred by section 70a and the other sections of the bankruptcy law 
and no more, and that title was "the title of the bankrupt as of the 
date he was adjudged a bankrupt," and that title was subject to the 
lien of the lessor evidenced by the lease and by the persuasive equity 
m its favor. York Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 
50 L. Ed. 782; Sexton v. Kessler, 225 U. S. 90, 97, 32 Sup. a. 657, 
56 L. Ed. 995: Clark v. Snelling, 205 Fed. 240, 242, 243, 123 C. C. 
A.. 430, 432, 433. The conclusion is that if the leased premises had 
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remained the property of the original lessor, the equitable lien in its 
favor evidenced by the lease and the facts of this case would have 
been valid and superior in law and equity to that of the trustee, al- 
though the lease was neither acknowledged nor recorded. 

[3] The second contention of counsel for the trustee is that the 
Telluride Company cannot avail itself of the lien and title of the lessor 
because it did not acquire it until after this action was commenced, 
but his predecessors in interest, the earlier lessors, held this lien all 
the time after the lease was made. This is an action by the trustee for 
damages to the estate of the bankrupt he represents by the allied 
taking and appropriation to its own use by the Telluride Company of 
the stamp mill and its appurtenances. If, as now appears, the interest 
of the trustee, if any, in that property, was subject to the lien or title 
of the lessor at the time of the sheriff's sale and on that account was 
of no value, that fact was a complete defense to this action, whether 
that superior lien or title was held by the original lessor or by the 
Telluride Company, and the fact that the latter acquired that lien 
or title after this action was commenced did not detract from its avail- 
abilit}- ^r completeness as a defense. 

[4, 6] The next position of counsel for the trustee is that the prop- 
erty in controversy, and especially the machinery, tools, and other ar- 
ticles placed in the buildings to make them a stamp mill, do not con- 
stitute the improvements referred to in the lease, and hence the Hen 
of the lease never attached to them and the title to them thereunder 
never matured. But the record discloses the facts that when this lease 
was made, a large part, if not all, of this machinery was in another 
mill some distance from the leased property, that the main purpose of 
the parties to the lease was, as that instrument declares, "the con- 
struction and maintenance thereon of a stamp mill and such other build- 
ings as may be required by the said party of the second part (the lessee) 
and its assigns in connecnon with its milling operations," and that this 
lessee covenanted in its lease that — 

"All improvements erected on said premises by said second party • • • 
are bound for the payment of each installment of rent and for the county 
and state taxes." 

The lessee, in the accomplishment t>f the purpose of constructing 
and maintaining its stamp mill, erected and maintained not only build- 
ings that might contain, but also the machinery and tools, which, with 
the buildings, constituted the stamp mill. It erected in the buildings 
on the leased premises a 50 H. P. motor, a 10 H. P. motor, a Blake 
crusher, two transformers, two Wilfley tables, two copper plates, two 
sets of stamps and motors, shafting, pulleys, belts, and the other requi- 
site tools and machinery to do the work of a complete, useful, and 
operative stamp mill. If we consider the literal terms of the lease, 
they provide that all improvements erected on said premises are 
bound for the payment of the rent and taxes. The buildings, the shells 
of the stamp mill, were not all the improvements the lessee erected. 
Those improvements included the machinery atid tools which made 
those buildings a stamp mill and gave them their chief value, TJhe 
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record contains evidence that this machinery and these tools were es- 
sential to constitute a useful and operative stamp mill. And if in ad- 
dition to the terms of the lease we consider the situation and circum- 
stances of the parties to it at the time they made it, their purpose, and 
acts thereunder, the conclusion is irresistible that they intended by the 
terms of this lease to bind all the machinery and tools requisite to 
make an operative stamp mill, as well as the buildings necessary to 
contain them, to the payments of the rent and taxes. The intention 
of the parties to a contract, when manifest or when ascertained from 
their written agreement in accordance with the basic rules of inter- 
pretation, must prevail unless such intention is directly contrary to 
the binding terms of the contract, Amer. Bonding Co, v. Pueblo Inv. 
Co., 150 Fed. 17, 28, 80 C. C. A. 97, 108. 9 I.. R. A. (N. S.) 557, 10 
Ann. Cas. 357; United S.tates Fidelity & Guaranty Co. v. Board of 
Com'rs of Woodson County, Kansas, 145 Fed. 144, 148, 76 C. C. A. 
114, 118. 

Counsel have cited and the court has examined the authorities on 
the meaning of the word "improvements," and on the question what are 
trade fixtures and imder what circumstances a tenant, who has paid 
his rent, may remove them at the end of a term ; among others. Gar- 
land V. Samson, 237 Fed. (8th C C. A.) 31, 37, 150 C. C. A. 233 ; In 
re Howard Laundry Co., 203 Fed. (2d C. C. A.) 445, 447, 121 C. C. A. 
555; UpdagraflF v. Lesem, 15 Colo. App..297, 302, 303, 305, 62 Pac. 
342 ; Royce v. Latshaw, 15 Colo. App. 420, 425, 62 Pac. 627; Horn v. 
Clark Hdw. Co., 54 Colo. 522, 528, 131 Pac. 405, 45 L. R- A. (N. S.) 
100; Gibson v, McNichols, 51 Colo. 54, 58, 116 Pac. 1041; Armstrong 
Cork Co. v. Merchants' Refr. Co., 184 Fed. 199, 208, 209, 107 C. C. 
A. 93, 94; Puzzle Co. v. Morse Co., 24 Colo. App. 74, 80, 82, 131 
Pac. 791. But the question here is not what articles the lessee, having 
paid its rent, might have removed from the premises at the end of the 
term of the lease as trade fixtures, if it had not made the contract 
therein that the improvements it put on the leased premise^s in erecting 
the useful and operative stamp mill should be bound to pay the rent 
and taxes. On the other hand, the question is, what articles the par- 
ties intended and agreed should be bound by that contract, and a 
study of the agreement of the parties, the authorities cited, and others, 
has led to the conclusion already stated. 

[8] The fourth contention of the trustee's counsel is that the orig- 
inal lessor, the San Miguel Company, waived its lien before that lien 
was foreclosed and before its title thereunder matured and was as- 
signed to the Telluride Company. This claim of. waiver is based upon 
the following facts: Within four months prior to the Wing of the 
petition in bankruptcy against the Weller Company, the Telluride 
Company caused the proper sheriff to levy upon and sell many pieces 
of the machinery and other property constituting the stamp mill, which 
had long ceased to operate, under a judgement for $4»423.35, which E. 
H. Sackett had recovered against the Weller Company on November 
11. 1915, and had assigned to the Telluride Company on February 18, 
1916. The sheriff's sale took place on September 19, 1917,. and the 
Telluride Company purchased at that sale a large part of the ma- 
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chinery and tools. Five days after this sale, the creditors of the Weller 
Company filed tlieir petition in bankruptcy and charged, and the court 
subsequently adjudged, that this sheriff's sale was preferential and 
void under section 3 (3) and 60 (b) of the Bankruptcy Act (9 Comp. 
Stat. sec. 9587, p. 11054, and section 9644, p. 11538). The trustee, how- 
ever, abandoned the property sold under this levy and brought this 
action against the Telluride Company for damages. When the sheriff's 
sale was made, the San Miguel Company was the lessor and held its 
equitable lien upon the property sold for its rent and taxes. The exe- 
cution sale purported to convey nothing but the lessee's interest in 
the property. That sale was attacked and adjudged void at the suit 
of the creditors whom the trustee now represents. The argument for 
the trustee is that, because the San Miguel Company did nothing while 
this levy and sale and removal of the machinery thereunder from the 
buildings by the Telluride Company were going on, it waived its right 
to its lien tliereon as against the trustee. 

[7] But an estoppel is an indispensable element of a waiver. Where 
there is no estoppel, there is no waiver. Hampton Stave Co. v. Gard- 
ner, 154 Fed. (8th C. C. A.) 805, 808, 83 C. C. A. 521 ; Ins. Co. v. Wolff, 
95 U. S. 326, 332, 24 L. Ed. 387 ; Assurance Co. v. Building Ass'n, 
183 U. S. 308, 357, 22 Sup, Ct. 133, 46 U Ed. 213; Society v. 
McElroy, 28 C. C. A. 365, 372, 83 Fed. 631, 640; Rice v. Fidelity & 
Deposit Co., 103 Fed. 427, 435, 43 C. C. A. 42, 45; United Firemen's 
Ins. Co. V. Thomas, 82 Fed. 406, 27 C. C. A. 42, 92 Fed. 127, 34 C. C. 
A. 240, 47 L. R. A. 450; Williams v. Neely, 67 C. C. A. 171, 180, 134 
Fed. 1, 11, 69 L. R. A. 232. And the indispensable elements of an 
estoppel are: (1) Ignorance of the party who invokes the estoppel, 
or of him from whom such party derives his claim, in this case the 
trustee or the bankrupt; (2) a representation by the party estopped 
which misleads; (3) and an innocent and detrimental change of the 
party a'sserting the estopoel in reliance upon the representation. North- 
em Assur. Co. v. Grand View Bldg. Co., 101 Fed. (8th C. C. A.) 77, 
85, 41 C. C. A. 207. The record in this case fails to establish that 
either the bankrupt who must have known the terms of his contract 
and his failure to pay his rent and taxes when this sheriff's sale was 
made, or the trustee whose duty it was to learn the facts regarding 
this matter and to elect whether he would take the leasehold estate or 
abandon it, were ignorant of the situation in which all parties stood, 
or that they were led to believe by the mere silence and inaction of 
the lessor that it neither claimed nor had any lien, or that either of 
them was induced to change his situation or action to his detriment by 
such silence or inaction of the lessor. There was, therefore, no waiver 
of its lien by the San Miguel Company as against the bankrupt or his 
trustee. 

[8] Finally, counsel for the trustee argues that because the Telluride 
Company paid $2,500 at the sheriff's sale for the interest of the bank- 
rupt in the property in controversy and credited that amount in part 
payment of its judgment against the Weller Company, the trustee is 
entitled to recover that sum from the Telluride Company. But the 
trustee acts and has acted for the general creditors who rendered that 
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sheriffs sale and the title under it void and deprived the Telluride 
Company of any benefit therefrom. They and he compelled that com- 
pany to lose all title and benefit from the sale, and neither he nor the 
general creditors he represents have any legal or equitable claim to 
such a recovery. The title to the property in dispute which prevails 
descends from the lien of the lessor, the San Miguel Company, which, 
by foreclosure after the sheriff's sale, ripened into a title and was 
subsequently bought by the Telluride Company. For tliat title the Tel- 
luride Company is not indebted, either at law or in equity, either to 
the bankrupt or to his creditors or to the trustee, and the latter's claim 
for this $2,500 cannot be sustained. 
Let the judgment hfelow be affirmed. 

STONE, Circuit Judge (dissenting). I am compelled to dissent for 
the reasons following: The statutes of Colorado provide that, ''all 
bills of sale, deeds of trust, and other conveyances of personal prop- 
erty as shall have the effect of a mortgage or lien upon such prop- 
erty" shall be void "as against the rights and interests of any third 
person" unless the property be delivered and remain with the mort- 
gagee or the instrument be acknowledged and recorded (Rev. St Colo. 
1908, §§ 521, 512, 513. 

As to real estate, the provision is that all "deeds, conveyances, agree- 
ments in writing of, or affecting title to rieal estate or any interest 
therein," shall he recorded to be effective against "subsequent bona 
fide purchasers and encumbrancers by mortgage, judgment or other- 
wise not having notice thereof" (R. S. Colo. § 694), and the term "real 
estate" is defined as " "lands, tenements and hereditaments,' and as em- 
bracing all mining claims and other claims, and chattels real" (Rev. 
St. Colo. 1908, § 707), and the term "deed" as including "mortgages, 
leases, releases and every conveyance or encumbrance under seal" 
(section 707). The comprehensive character of these statutory pro- 
visions seems clearly to show that they are intended to prevent secret 
Hens of all character on real, personal, or mixed property which might 
result in loss to subsequent innocent purchasers, creditors of or dealers 
with the ostensible owner in possession of the property. I think that 
by whatever name this lien may be designated, and whether the prop- 
erty was real or personal, the statutes apply, and make it void as to 
subsequent creditors. A number of such subsequent creditors appear 
in the schedule of debts of the bankrupt, and they lost no rights or 
legal standing in this respect because of the bankruptcy proceeding. 
The Hen therefore is in my judgment void as to the trustee. 
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HOOKER V. FARMERS' IRR. DIST. 

(Glrcnit Court of Appeals, Eighth arcolt. March 28, 1921.) 
No. 556a 

1. Waters and water counes «e=>263— Gaoae of flooding of land on liTlgailoD 

canal held question for juiy. 

Evidence that the flooding of a part of plaintifTs farm, which rendered 
it unfit for cultivation during a number of seasons, was caused by seepage 
from an irrigation canal maintained by defendant, Jield sufficient to re- 
quire submission of the question to the jury. 

2. Waters and water eourses ^=»260— Owner liable for Injury caused by oeg- 

ligent operation of irrigation eanal. 

The owner of an irrigation canal is liable for injury caused to the 
lands of another through its negligent failure to so maintain, operate, and 
use its canal as to prevent such injury. 

3. Eminent domain ^=s»112— -Operator of irrigation canal under state author- 

ity liable for incidental damage to private property. 

Under Ck>n8t. Neb. art 1, i 21, providing that private property shall 
not be taken or damaged for public use without Just compensation, the 
owner of an irrigation canal, though constructed undei* authority from 
the state for a public service, and maintained and operated in a lawful 
and careful manner, is liable for damage caused to the land of another 
as a necessary effect of such operation. 

4. Limitation of aetions ^=^5(7)-»IJmitation does not run against action 

for damage to land until injury appears. 

Limitation does not begin to run against an action for damage to land, 
C&used by seepage from a canal which does not run through such land, 
until the land is visibly affected to its injury. 

5. Waters and water courses ^=»26(^-Irrigation district liable for Injury to 

private property. 

An irrigation district organized under authority of a state statute, in 
constructing and operating an irrigation system for its own private bene- 
fit, is not exercising a governmental function, and is not exempt from 
liability for injury to private property. 

In Error to the District Court of the United States for the District 
of Nebraska; J. W. Woodrough, Judge. 

Action at law by Thomas Hooker against the Farmers' Irrigation 
District. Judgment for defendant, and plaintiff brings error. Re- 
versed. 

T. M. Morrow, of Scottsbluff, Neb. (William Morrow, of Scotts- 
biuff, Neb., on the brief), for plaintiff in error. 

F. E. Edgerton, of Aurora, Neb. (L. L. Raymond, of Scottsbluff, 
Neb., and Hainer, Craft & Edgerton, of Aurora, Neb., on the brief), 
for defendant in error. 

Before SANBORN and GARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

• SANBORN, Circuit Judge. This is an action by Thomas Hooker, 
the owner of 120 acres of land in Nine-Mile draw in the Farmers' Ir- 
rigation District in Scottsbluff county. Neb., against the Farmers' Ir- 
rigation District, a corporation of the state of Nebraska, to recover 

^=s»For other cases see same topic ft KBY-NUMBER in all Key-Nvmbered Digests A Indexes 
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damages to his land to the amount of many thousand dollars, which 
he alleged the corporation had inflicted upon him by permitting and 
causing water it was taking through its canal to seep therefrom and ren- 
der 70 acres of his land so wet during the years 1914, 1915, 1916, and 
1917, that it was unfit for cultivation. The Irrigation Company ad- 
mitted by its answer that, since January, 1913, it had been the owner 
of, and had maintained and operated, the irrigation canal by means of 
which it diverted water from the North Platte river and conducted it 
to lands within its district, that ^ts canal is constructed near the plain- 
tiff's land and is higher than that land, that about 36 acres of this land 
was wet, swampy, boggy, and partly covered with water in 1915 and 
1916, and about 56 acres in 1917^ and that the value of plaintiff's prem- 
ises was diminished by virtue of its becoming so wet and partly covered 
with water. It admitted that this canal was and is a permanent struc- 
ture and will be used permanently for irrigation purposes. It alleged 
that the 70 acres of land, which the plaintiff claimed were, injured, were 
rtat lands lying considerably lower than the bottom of the canal, that 
they constituted a part of a natural drainage basin into which all sur- 
face waters in that vicinity naturally drained, and that the enr 
tire area in that vicinity is so underlaid that the extent to which the 
condition of the plaintiff's land is due to seepage is a condition over 
which the defendant could have no control, and that that condition was 
not due to its negligence. It alleged that its canal was constructed in 
1906 and operated by the Tri-State Canal Company imtil January, 
1913, that the plaintiff's lands had been injured by percolating water 
that appeared on their surface for more than four years prior to the 
commencement of this suit in October, 1916, and that any injuries sus- 
tained by the plaintiff from seepage from its canal are the ordinary and 
natural results to lands situated as are the plaintiff's from the proper 
and careful construction and operation of such a canal, for which the 
defendant is not answerable. By its reply the plaintiff denied- the aver- 
ments of new matter in the answer, and the case went to trial before a 
jury. When the plaintiff had introduced his evidence and rested, die 
defendant moved the court to direct a verdict for it, that motion was 
granted, the case was dismissed, and the plaintiff assigns this ruling as 
•error. 

[1] We look to the testimony to see if there was any substantial evi- 
dence at this trial which would have sustained a verdict of the jury 
that the plaintiff's land had been injured by seepage from the defend- 
ant's canal. There was plenary proof of the loss by the plaintiff of his 
crops in 1915, 1916, and 1917, and of damage to his cropj in 1914, caus- 
ed by the water which gathered on the 70-acre tract, which, in the pre- 
ceding years had been free from surplus water and had borne crops. 
The answer admitted that this water diminished the value of the plain- 
tiff's premises, and there was substantial evidence of these facts : 

The defendant's canal lies in a loop around the northwesterly, north- 
erly, and northeasterly sides of the land of the plaintiff about 40 rods 
distant from it at its nearest point. The bottom of the canal is about 
23 feet higher than the plaintiff's land, and the land between the canal 
and the plaintiff's land lies on a declivity. The canal, as it extends 
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around the plaintiff's land is constructed in some places through bnile 
clay and in other places through sand and gravel. It had been oper- 
ated four or five years before the defendant became its owner in Jan- 
uary, 1913, and during those years the plaintiff's land and crops had 
not been injured by excessive water. The second year, 1914, after 
the defendant purchased the canal, so much water gathered in and on 
the plaintiff's land that he could not harvest and shock what com he 
had imtil late in the season. Eharing the year 1914 there was a break 
in the canal, and for a time the main head of water was shut ouL Four 
witnesses testified that during this time they walked through and ex- 
amined the bottom and sides of this canal, that they found large crev- 
ices in the brule clay through which it passed west and north of the 
plaintiff's land, and a hole where it looked as though the water had 
been ruiming out and carrying drift and trash into the crevices. One 
• of these witnesses testified that the}' dug into this hole 3 feet and found 
trash, but did not reach solid ground, and that at another place they 
found seamy brule clay and coarse gravel extending across the bottom 
of the ditch in successive layers, that this condition of the canal ex- 
tended more than 300 feet in length, that the stream of water then 
flowing in the canal was 15 feet wide and 5 or 6 inches deep, and that 
one-half to two-thirds of it disappeared while it was passing over tins 
300 feet of brule clay and gravel. 

There was conclusive evidence that the deleterious seepage into and 
upon the plaintiff's land commenced in 1914, and thereafter continued 
through the years 1915, 1916, and 1917, so that in those years many 
acres of the land were covered with a lake, which gradually increased 
in size and depth until it covered nearly 70 acres. There also was 
testimony that some miles north of the defendant's canal there was 
another canal nearly parallel thereto, called the Low Line Canal, and 
several miles north of that canal was another, called the High Line 
Canal, and that seepage from one or both of these developed for the 
first time north of the defendant's canal in 1916, and that by tlie end 
of July a lake some distance north of the defendant's canal was formed 
which was subsequently drained. But there was no substantial evi- 
dence tending to show that any of the water which injured the plain- 
tiff's land in 1914 and 1915 came from seepage £rom any canal north 
of the defendant's. There is some other evidence in this case, but 
' none material to the determination of the question in hand. And the 

; evidence which has been recited has produced an abiding conviction 

j that it was ample to sustain a finding* and verdict of the jury that sub- 

; stantial injury was caused to the plaintiff and to his land by the seep- 

: age from the defendant's canal in the years 1914, 1915, 1916 and 1917. 

* Counsel for the defendants cite the rule that, where the evidence is 

such that the jury can only speculate or guess what the source of the 
water which caused the plaintiff's damage was, the court should with- 
draw the case from the jury; but the evidence in this case goes fur- 
ther, and when considered in the light of natural laws, and of the 
known relation of cause and effect, leaves little doubt that the seepage 
from the defendant's canal inflicted practically all the damage he sus- 
tained from excessive water on his land in the years 1914 and 1915, 
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and a substantial part of the damage he suffered from it in the years 
1916 and 1917. 

[2, 3] If the plaintiff- sustained damage, as in our opinion there is 
substantia) evidence here tending to prove, by the temporary negligence 
of^ the defendant to so maintain, operate, and use its canal as not to 
injure plaintiff's property, it is liable on account of its negligence to 
pay that damage. Hopkins v. Clemson A^cultural College, 221 U. 
S. 636, 646, 647, 31 Sup. Ct. 654, 55 L. Ed. 890, 35 L. R. A. (N. S.) 
243; Dryden v. Peru Bottom Drainage District, 99 Neb. 837, 158 N. 
W. 54. If, on the other hand, the defendant has inflicted damage upon 
the property of the plaintiff that is the necessary effect of its perma- 
nent maintenance and operation of this canal in a lawful and careful 
manner, which the state has authorized it to do for the public use, it is 
liable to pay this damage to the plaintiff because the infliction of such 
damage without compensation is a violation of the constitutional pro- 
hibition against the taking or damaging of private property for public 
use without just compensation therefor. Constitution of Nebraska, § 
21, art. 1 ; Omaha & N. P. Ry. Co. v. John Janecek, 30 Neb. 276, 278, 
46 N. W. 478, 27 Am. St. Rep. 399; Pumpelly v. Green Bay Co., 80 
U. S. 166, 167, 177, 179, 181, 20 L. Ed. 557; United States v. Lynah, 
188 U. S. 445, 469, 471, 23 Sup. Ct. 349, 47 L. Ed. 539; Bramlette v. 
Louisville & N. R. R. Co., 113 Kv. 300, 68 S. W. 145, 146; Jaynes v. 
Omaha Street Railway Co., 53 Neb. 631, 641, 649, 650, 74 N. W. 67, 39 
L. R. A. 751 ; Middlekamp v. Bessemer Irrigating Ditch Co., 46 Colo. 
102, 103 Pac. 280, 23 L. R. A. (N. S.) 795. 

[4] Nor did the cause of action for damages- of the latter nature 
arise, or the statute of limitations against it commence to run in this 
case, where the canal did not pass through or over the plaintiff's land, 
until that land was visibly affected by the seepage which caused the 
injury for which the action was brought. Middlekamp v. Bessemer Ir- 
rigation Ditch Co., 46 Colo. 102, 103 Pac. 280, 283, 23 L. R. A. (N. S.) 
795, and cases there cited. 

[6] Nor is the defendant exempt from liability for any of these 
damages on the ground that its maintenance and operation of this 
canal is a governmental, as distinguished from a proprietary or busi-* 
ness, function of this corporation. In maintaining and operating this 
canal it was not and is not exercising the function of the state of Ne- 
braska in governing the people of that state or any political subdivision 
thereof. It is exercising its proprietary or public powers for the pri- 
vate benefit of itself and its members. 111. Trust & Savings Bank v. 
City of Arkansas City (8th C. C. A.) 76 Fed. 274, 282, 22 C. C. A. 171, 
34 L. R. A. 518; Burke v. City of South Omaha, 79 Neb. 793, 795, 798, 
113 N. W. 241; Boehmer v. Big Rock Creek Irr. Dist, 117 CaL 56, 
48 Pac. 908, 911 ; Hewitt et al. v. San Jacinto & P. V. Irr. Dist., 124 
Cal. 186, 56 Pac. 894; North Sterling Irn Dist. v. Dickman, 59 Colo. 
169, 149 Pac. 97, Ann. Cas. 1916D, 973. 

Let the judgment below be reversed, and let this case be remanded 
to the court below, with directions to grant a new trial. 
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GORDON FIREPROOF WAREHOUSE & VAN CX). v. HINES, IMreelor Gen- 
eral of Railroads. 

(Circuit Court of Appeals, Eighth arcult April 5, 1821.) 

No. 5611. 

1. Railroads ^=»327 (2) —Auto-truck stiver chargeable with conMlraftory neg^ 

ligenoe. 

The driver of an auto-truck eastward on a street with which he was 
familiar at a place, where It was crossed by a number of railroad tracks 
used for switching purposes ran into the first of three cars being pushed 
along the second track, which was 25 feet east of the first track, and. 
was injured. No one engaged in moving the cars, which were moving at a 
speed of 4 to 6 miles an hour, had knowledge of the impending collision. 
In aD action for the injury, it was testified that the bell on the engine 
was being rung and that the truck was going at a speed of about 15 
miles an hour, and it was shown that from the point at which it crossed 
the first track the approaching cars could be seen for a distance of 200 ta 
800 feet. Held, that the driver was chargeable with contributory negli- 
gence as matter of law, whether he failed to look, or whether he looked 
and attempted to cross ahead of the cars. 

2. NegUgeoee <&»9&— Of auto-truck driver held not ^alight negUgence,** a» 

compared with railroad's negligence. 

Negligence of the driver of an auto-truck, injured at a crossing of a 
street by switch tracks, held not slight as compared with that of those 
moving cars on the tracks, within the meaning of Rev. St. Neb. 1913, § 7892, 
permitting recovery where plalntiflrs negligence was slight and defend- 
ant's was gross in comparison, and a verdict for defendant held properly 
directed. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second S^ies, Slight Negligence.] 

In Error to the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Action at law by the Gordon Fireproof Warehouse & Van Company 
against Wallcer D. Hines, Director General of Railroads. Judgment 
for defendant, and plaintiff brings error. Affirmed. 

Frank H. Gaines, of Omaha, Neb. (Gaines, Ziegler, Van Orsdel & 
Gaines, of Omaha, Neb., on the brief), for plaintiff in error. 

Wymer Dressier, of Omaha, Neb. (Robert D. Neely and Paul S. 
Topping, both of Omaha, Neb., on the brief), for defendant in error. 

Before HOOK and GARLAND, Circuit Judges, and LEWIS, Dis- 
trict Judge. 

LEWIS, District Judge. [1] On September 23, 1918, an auto-truck 
driven by William Kimball easterly on Webster Street in the city of 
Omaha collided with a freight car which, with three other cars, was 
being pushed across the street from the north by an engine, all then in 
the possession of and operated by the Director General of Railroads. 
The engine and cars were moving at a speed of from four to six miles 
an hour. The truck struck the car on its side near its southerly end, 
and the impact was with such violence as to bend the iron step under 
the side of the car inward under the car in the' direction in which the 

^=:9For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests £ Indexes- 
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truck was going, and to cast Kimball out onto the street, whereby he 
was seriously and permanently injured. The truck belonged to the 
plaintiff in error, but had been driven by Kimball for several months 
as an employe, and under a state statute the employer was authorized 
to bring and maintain this action for damages in his behalf. It charg- 
ed that the engine and cars were being moved at rapid speed, that there 
was no lookout on them to give warning of approach, failure to place 
a watchman at the crossing, failure to give warning by sounding the 
whistle or ringing the bell on the engine, and bv placing a string ofcars 
on a track alongside to the west, so that Kimbairs view was obstruct- 
ed ; all of which were relied on as actionable negligence. The answer 
admitted the collision and injury, which it charged were due soley to 
the negligence and carelessness of Kimball. The court admitted the 
testimony on both sides, and sustained the defendant's nwtion for a 
directed verdict on the ground that Kimball's testimony disclosed 
that— 

"He either saw the approaching cars, as he said at one place In his testi- 
mony that he saw them coming and tried to run across, or he failed to see 
them with the opportunity that be had to see them * « « because he 
ought to have looked at a place where looking would have been of some 
avaU." 

Webster Street runs east and west. It is sixty feet wide between 
curbs and is brick-paved. Several railway tracks, used for switch- 
ing, loading and unloading freight and storing cars, cross it at right 
angles about the place of the accident, one of which is to the west of 
the track on which the engine and cars were moving, the distaifde be- 
tween them being approximately twenty-five feet. There were stand- 
ing^ freight cars on the westerly track north of Webster Street. Kim- 
ball testified that the south end of this string of cars extended about 
half a car length into the street, but the dear weight of the evidence 
showed it to be not farther south than the north line of the sidewalk 
on the north side of Webster Street. He was familiar with this cross- 
ing; he had been passing it three or four times a day, and on some 
days more than that. On this occasion he came from the west. He 
did not stop. He testified: 

"I was about five feet away from the west track when I slowed down. I 
slowed down to less than eight miles an hour. I couldn't teU Just how much I 
slowed down, and when I saw the train oomlng I tried to run across. I 
• didn't look to the north after getting on the first track, — ^that Is the west 
track, but I did look before I had started across. I never saw the string of 
cars Involved In this collision at all, and I do not remember the coUlsion. I 
didn't even know what hit me. I do not remember being struck, and have 
no memory of any kind from the time I got on the first track untU I came to 
and somebody gave me a drink of water." 

He further testified that when he slowed down he looked and listen- 
ed but did not see or hear approaching cars, that he could not see on 
the second track at all when he looked to the north after slowing down, 
and "even if I had looked after my automobile was on the first track, 
I could not have seen north very far, because of the cars sticking out 
there" (the string of cars standing on the west track just north of 
Webster Street). The truck, as it traveled eastward, was well to the 
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south side of Webster Street up to the time of the collision. The train- 
men and several bystanders testified that the bell on the engine was ring- 
ing while it was pushing the four cars southward, and there was sub- 
stantial testimony from bystanders, without serious contradiction, that 
the truck was going at a speed of about fifteen miles per hour when 
it struck the car. Photographs and plats of the locality demonstrate 
that one standing on the west track in the center of Webster Street 
had an unobstructed view of two or three hundred feet northward along 
the second track on which the cars and engine were moving, even 
though the string of cars to the north projected a half-car length into 
Webster Street, as claimed by Kimball, and that at a point five feet 
west of the west track the moving cars could have been seen before they 
reached the street. No claim is made, — ^and there is no evidence to 
support it if made, — ^that those in charge of the engine and four cars 
knew of the impending collision in time to have avoided it. 

The assignment of errors all go to the action of the court in direct- 
ing a verdict for the defendant. 

The proof left no escape from the conclusion announced by the trial 
court, that Kimball failed to exercise any care whatever for his own 
safety. He knew the locality and that trains were moved from time to 
time on the tracks crossing Webster Street. Regard for his own safe- 
ty necessarily warned him against collision with them. His statement 
about it, in view of the situation and the surrounding circumstances at 
the time of the accident, convinces us, as it did the trial court, that he 
either did not look at all for approaching cars, and hence his own neg- 
ligence in failing to do so contributed directly to the injury, or else, if 
he did look, he must have seen the ears moving toward and across 
Webster Street, and so seeing them tried, as he testified, to run across 
ahead of the moving train and was unable to do so, which likewise 
must be held to be, in that event, contributory n^ligence. As said by 
this court in a case wherein it appeared that a pedestrian walked in 
front of an oncoming train at a street crossing, in the first instance he 
would be guilty of mexcusable negligence, and in the second of in- 
excusable recklessness. Railway Co. v. Munger, 168 Fed. 690, 94 C. C. 
A. 176. See, also, to the point Tramway Co. v. Cobb, 164 Fed. 41, 90 
C. C. A. 459; Grimsley v. Railway Co., 187 Fed. 587, 109 C. C. A. 
417; Brommer v. Railway Co., 179 Fed. 577, 103 C. C. A. 135, 29 U 
R. A. (N. S.) 924; Railway Co. v. Rossow, 117 Fed. 491, 54 C. C. A. 
313 ; Railway Co. v. Bennett, 181 Fed. 799, 104 C. C. A. 309; 111. Cent 
R. R. Co. V. Ackerman, 144 Fed. 959, 76 C. C. A. 13; Northern Pa- 
cific R. R. V. Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014; 
Railway Co. v. Tripp, 220 Fed. 286, 136 C. C. A. 302. 

[2] Plaintiff seeks to escape the principle announced in the forego- 
ing cases by the contention that under the comparative negligence stat- 
ute of Nebraska it was the duty of the court to submit to the jury the 
issues of negligence on the part of Kimball and the defendant, and 
leave to it the determination of whether Kimball's n^ligence was slight 
and the defendant's gross, and if it had so determined the plaintiff 
would have been entitled to recover damages. The state statute per- 
mits a recovery **when the contributory negligence of the plaintiff was 
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slight and the negligence of the defendant was gross in comparison." 
Section 7892, Neb. Stat 1913. The Supreme Court of that state has 
held, in Askey v. Ry. Co., 101 Neb. 266, 162 N. W. 647, that one who 
was killed at a crossing under somewhat analogous circumstances, in 
part, was guilty of "more than a slight negligence as a matter of law" ; 
and we are of like opinion as to the acts of Kimball under the facts 
here We put aside the inquiry as to just what is meant by gross neg- 
ligence. We are not advised that the highest court in the State has 
given the word "gross," as used in the statute, a definite meaning ; and 
hence we regard it as a mere epithet. Purple v. Ry, Co., 114 Fed. 123, 
130, 51 C. C. A. 564, 57 L. R. A, 700; Oregon Co. v. Roe, 176 Fed. 
715, 718, 100 C. C. A. 269. But assuming that there are degrees of 
negligence under the Nebraska statute, that ordinarily may be left to 
the jury for determination ; still tliere are no facts^that would justify 
and support a finding that the negligence, if any, of defendant was' 
greater than that clearly established on the part of Kimball. Obvious- 
ly, then, plaintiff failed to make a case within the requirements of the 
statute. 
Affirmed. 



GLOBE INDEMNITY CO. T. UNITY BYS. CO. 

(CircQlt Court of Appeals, Third Circuit. May 2, 1921.) 
No. 2611. 

L Ptindpal and surety ^=»117— Motives or results do not Justify paymente 
before contract time. 

The surety on a bond securing a contract for the construction of a 
railroad roadbed has an equity in reserved percentages of the contract 
price, and a right to expect and demand tliat no payments will be made 
prior to the time specified in the contract, and good motives and beneficial 
results do not Justi^ payments in violation of the contract 
t. Prineipal and surety <@=»55— Surety eompany's viee president held author- 
ized to eonsent to payments before agreed time of payment. 

Where a company, contracting to construct a railroad roadbed, had 
financial troubles from the beginning of the work, and the corporate 
surety's vice president and representatives of the railway company had 
numerous conferences and conversations among themselves and with 
representatives of the construction company, for the purpose of enabling 
it to complete the contract, at all of which it was assumed that the vice 
president represented the surety company, without any intimation by 
liim that he had no authority to do so, and, without referring the 
question to the home office, he suggested the advisability of canceling the 
contract, and stated that liis company did not want to take it over, he 
had authority to consent to payments to the contractor before the time 
specified in the contract. 
S. Principal and surety ^=»162(3)— Instmction submitting question whether 
payments to principal were with surety's knowledge and acquiescence 
not erroneous. 

Where the surety on a bond given to secure a contract for the con- 
struction of a railroad roadbed co-operated in all that was done to en- 
courage the contractor to solve its financial troubles and keep on the 
job, and when it was apparent that the contract would not be completed 
told the railway company to cancel the contract and send its bill to his 

^=»For other cases see same topic & KEY- NUMBER in all Key-Numbered Digests & Indexes 
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company, an instruction submitting the question whether payments to 
the contractor before the contract time for payment was with his "knowl- 
edge and acqliiescence," instead of "consenV' was not erroneous. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by the Unity Railways Company against the Globe Indem- 
nity Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Gifford K. Wright and Alter, Wright & Barron, all of Pittsburgh, 
Pa., for plaintiff in error. 

Boyer, Jones & Morton, Edwin W. Smith, and Reed, Smith, Shaw 
& Beal, all of Pittsburgh, Pa., for defendant in error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

DAVIS, Circuit Judge. On May 8, 1916, the Read Construction 
Company entered into a written contract with the Unity Railways 
Company to construct a certain line of roadbed for that company. 
The work was to commence within ten days, and to be completed with- 
in 4 calendar months from the date of the contract. The Railways 
Company agreed to pay the Construction Company at specified rates 
on or about the 15th day of each month for all work done and materi- 
als furnished and in place up to and including the last day of the pre- 
ceding month, which the company's chief engineer certified to be in ac- 
cordance with the contract, less 15 per centum of such amount, to be 
withheld by the company until the completion and acceptance of the 
work. The contractor gave a bond of $20,000 for the faithful per- 
formance of the contract, on which the Globe Indemnity Company 
became surety. The Construction Company began to build the road- 
bed, but failed to do the work in accordance with the terms of the 
contract, in that it did not furnish the required labor, materials, and 
equipment, and did not complete the contract within the time fixed, 
September 8, 1916. 

Consequently, on October 5, 1916, the chief engineer of the Rail* 
ways Company, in accordance with the sixth paragraph of the contract 
and with tiie knowledge and approval of Edward G. Roberts, resident 
vice president of the Indemnity Company, declared the contract vio- 
lated and forfeited, and the contractor in default and without further 
rights under the contract. Thereupon the Railway Company took 
charge of the work of constructing the roadbed and completed it, but 
at a cost of $82,857.80 in excess of the contract price. This suit was 
brought by the Railways Company to recover $20,000, the amount of 
the bond, from the Indemnity Company, for the failure of the Con- 
struction Company to perform the contract in accordance with its 
terms. The jury returned a verdict for the Railways Company for the 
amount of the bond, with interest and costs. 

The Indemnity Company seeks to reverse the judgment on the 
ground that two payments made by the Railways Company to the Con- 
struction Company were in violation of the terms of the contract, and 
so released the surety from its obligation on the bond. One of these 
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payments, made on August 3, 1916, was for $5,000, and the other, 
made on September 30, 1916, was for $9,000. Under the terms of tjie 
contract neither payment should have been made until the 15th day 
of the month following and then only upon the certification of the 
chief engineer of the Railways Company, The surety, however, did 
not lose anything by these payments. It cost the Railways Company 
$82,857.80 above the contract price to complete the contract. If nei- 
ther payment had been made, and the contract had not been forfeited 
before it was, the most favorable assumption for the surety, the cost 
of completion would have been $14,000 less, pr $67,857.80. The 
surety had the option of completiner the contract or paying the penalty 
of the bond. If those payments had reduced the cost of completing 
the contract below $20,000, they might have injuriously affected the 
surety; but, as they did not, the amount of the liabihty was not 
changed. 

[1] A surety, however, is not to be made liable beyond the express 
teims of its engagements. It has the right to prescribe the terms and 
conditions on which it will assume responsibility, and neither of the 
principals can change those terms without its consent Good motives 
and beneficial results do not justify payments in violation of the con- 
tract, for the surety itself has the right to judge what is prejudicial or 
beneficial to it, and no arrangement, whatever its character, different 
from that contained in the original contract or undertaking, can be 
forced upon it. In a contract for building operations or the construc- 
tion of a roadbed, such as was embraced in tiie contract under consid- 
eration, the surety on a contractor's bond has an equity in the reserved 
percentages, and has the right to expect and demand tfiat no payments 
will be ni^de contrary to the terms of the contract. Payments out of 
the reserved percentages diminish the security of the surety by de- 
creasing the fund to which it has a right to look. Payments before 
they are due take away the incentive of the contractor to continue at 
work, and may become very harmful to the surety. Prairie State 
Bank V. U. S., 164 U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412; 'Fidelity 
& Deposit Co. V. Agnew, 152 Fed. 955, 82 C. C. A. 103; Justice v. 
Empire State Surety Co., 218 Fed. 802, 134 C. C. A. 490; Wells v. 
National Co.. 222 Fed. 8, 137 C. C. A. 546. 

While admitting the truth of this general principle of law, the Rail- 
ways Company says it is inapplicable because the resident vice presi- 
dent of the Indemnity Company, in effect, consented to the payments. 
In reply, the Indemnity Company contends that the resident vice pres- 
ident did not have authority to consent, and as a matter of fact did not 
consent. 

[2] The learned trial judge did not expressly submit the question 
of his authority to the jury, but concluded it as a matter of law from 
the execution of the contract by him, and from his acts and conduct in 
conjunction with the Railways Company and the Construction Com- 
pany with reference to the performance of the contract. Was this 
conclusion erroneous? 

The Construction Company had financial troubles from the very 
beginning of the work. It soon became evident that the company would 
272 P.— 39 
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have serious difficulty in completing the contract. Both the Indemnity 
Company and the Railways Company would probably suflfer loss unless 
it was completed. Mr. Roberts and the representatives of the Rail- 
ways Company realized this, and so they held numerous conferences 
and had many conversations among themselves and with the represen- 
tatives of the Construction Company for the purpose of enabling it to 
complete the contract. Prices were going up, and both companies were 
anxious that the Construction Company should "keep on the job" and 
finish the work. They were all working together for one common end 
and for mutual benefit. 

All through these conferences and conversations it is evident that 
Mr. Roberts was working, not for himself, but for the Indemnity 
Company, which he represented. In everything that was done it was 
apparently assumed, or generally understood, without a hint to the con- 
trary, that he represented the Indemnity Company and had authority 
to act for it. It was testified that he knew about the payments, and 
the jury found as a fact that he did. At none of the numerous con- 
ferences and conversations with the representatives of the Railways 
Company or Construction Company did he ever intimate that he was 
without authority to represent the Indemnity Company. If he had no 
authority to act for his company, his presence and participation in the 
conversations and conferences to further the performance of the con- 
tract are inexplicable. That he had authority to represent his company 
was his sole ground for taking any part in the conversations and con- 
ferences. 

It was with his knowledge and consent that the Construction Com- 
pany on July 8, 1916, sold to the Railways Company, for the purpose 
of getting money to continue the work, its plant and equipmtnt, which 
were, on the same day, leased by the Railways Company to the Con- 
struction Company. Just before declaring the contract forfeited, Mr. 
Boyer, president of the Railways Company, discussed the advisability 
of so doing with Mr. Roberts, who stated that it looked to him as if 
the best thing to do was *'to cut it off" and cancel the contract, and up- 
on being asked if the Indemnity Company, which he represented, 
wanted to take over and complete the contract, he said that it did not. 
He did not refer the question to the home office, but acted for the com- 
pany on the spot at once. 

Under these circumstances, we feel that it was not error for the 
learned trial judge to conclude that Mr. Roberts had authority to rep- 
resent his company in the common effort to have the Construction 
Company perform the contract. 

[3] Even if Mr. Roberts had authority to consent to these payments, 
the question of his consent, says the Indemnity Company, was not sub- 
mitted to the jury. The jury was charged that, if the payments were 
made with his "knowledge and acquiescence," they should find a ver- 
dict for the Railways Company. The Indemnity Company complains 
because the trial judge did not use the word "consent," rather than 
"acquiescence." It is true, as a general proposition of law, that "con- 
sent" to a material change in a contract must be established, or the 
surety is released. The evidence, however, justified the conclusion that 
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Mr. Roberts not only acquiesced, stood by without a murmtir when the 
drcmnstances required him to speak out, but that he actually co-oper- 
ated in all that was done to encourage the Construction Company to 
solve its financial troubles and "keep on the job** imtil the contract 
was completed. And when the company was "going from bad to 
worse,^ and it was apparent that the contract would not be completed, 
he said: "Cut it off. Send us the bill/' In view of the authority of 
Mr. Roberts to represent his company, the use of the word "acquiesce^" 
under the facts of this case, we think, was sufficient. 
The judgment is accordingly affirmed. 



JJHrnSD STAnSS «x reL TONGUE A TEULOWSTONB RIVEB UR. 

DIST. HuLy. united STATES DIST. COURT FOR 

DIST. OF MONTANA e( aL 

(CSrcii^t Oonrt of Appeals, Ninth Olrcait Ma/ 2, 192L) 

No. 8583. 

t Apiwal and ervor «s»1207 (4)— Allowance «f intcrcil after aArmanee af 
decree not spedf ying Interest violates mandate. 

Where a decree of the District Ck)art, requiring dellTery of irrigation 
district bonds to a contractor in conformity with a contract which did 
not specify interest on payments due the contractor, authorized the dis- 
trict to detach a sufficient number of interest coupons to reimburse the. 
district for work yet to be done, without allowing interest on the amount 
of such coupons, was affirmed on appeal without specific provision for 
interest, a decree by the District Court, after the mandate was received^ 
which allowed the detachment of coupons in the stated sum, less the in- 
terest on the bonds pending the appeal, violated the mandate. 
2. Mandaims ^=3>58— Appropriate remedy where mandate of appellate eouri 
la dlsregai^ded. 

Mandamus is an appropriate remedy in a case where the mandate of an 
appellate court is disregarded. 

Original petition for mandamus by the United States of America, 
on relation of the Tongue & Yellowstone River Irrigation District and 
others, against the United States District Court for the District of 
Montana and Hon. George ML Bourquin. Writ of mandamus granted. 

The relators filed a petition In this court for a writ of mandamus to the 
Judge of the District Court of Montana, with directions to correct the entry 
of a judgment made upon the mandate of this court, so as to comply with said 
mandate as sent down in the case of Tongue & Yellowstone River Irr. Dist. v. 
Jordan, 263 Fed. 261. The case which we there heard on appeal was a suit 
brought in 1018 for the rescission of a contract entered into November 4, 1914, 
by which Jordan, the plaintiff, agreed to sell to the irrigation district a cer- 
tain dam, dam site, canal, irrigation system, and right of way, together with 
water rights, for the sum of $195,000, payable in cash, or, at the option of the 
district, in its bonds In that amount. The contract was to be performed on 
or before February 25, 1915. On the hearing of the cause in the District 
Court, the plaintiff waived his right to rescind, and consented to specific 
performance. . It was accordingly decreed that the contract whereby the 
plaintiff sold to the district the irrigation plant and water right for the sum 
of 1195,000, "to be paid In the 30-year coupon bonds of said irrigation dls- 

e=3For other cases see same topic A KEY-NUMBER in all Kej-Numbered Digests & Indexes 
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trlct, with annual interest at 6 per cent, per aimiim, be apedflcallr performed 
by the parties, but in the modified terms hereinafter set forth." It was farther 
decreed that the plaintiff be released from making further alterations or 
repairs n];)on the plant, and that In lieu thereof the district retain out of the 
amount owing on the purchase price the sum of $25,000 ; that in payment for 
the plant the district should deliver its bonds aggregating $195,000. with the 
original coupons providing for interest thereon at 6 per cent per annum 
attached, but that before delivery the' district might detach therefrom or in* 
dorse the coupons attached to said bonds as follows: ''(a) Indorse said 
coi'pons 60 as to sbow that no interest accrued on said bonds to June SO, 1915, 
the date of their approval by the District Court, (b) Said irrigation dis> 
trict may detach from said bonds a sufficioit number of the first maturing 
coupons thereon to equal the sum of $25,000, the sum allowed for the com- 
pletion of the repairs and improvements upon said plant as above approved. 
<c) Said irrigation district may detach from said coupons next maturing on 
said bonds the sum of $14,626.71, beings the net sum received by plaintiff 
from the landowners of said district for the use of nid irrigation plant 
since June 30, 1915. • • • If the exact amounts of the credit herein 
specified cannot be made up in coupons to be so detached, the next lesser 
amount in such coupons shall be taken, and a proper indorsement of payment 
as of that date made on a sufficient number of the next matpring coupons lo 
make up said entire credits. The remaining past-due coupons, if any. upon 
said bonds, shall be an immediate obligation of said district to plaintiff.** 

On appeal to this court the decree was affirmed, this court saying: "We are 
of tho opinion that the court below was right in providing by ita decree for 
the detaching from the bonds required to be delivered in payment for the prop- 
erty a sufficient number of the coupons thereof first maturing to equal the 
sum of $25,000, for the completion of the repairs and improvement of the 
plant referred to, and to cover the net sum so received by the seller of the 
property for the use of the water by the landowners subsequent to June 30, 
1915." The petition for mandamus alleges that on June 2, 1920, after the man- 
date of this court was filed in the court below, the relatoxB deposited with 
the clerk of that court 195 bonds of the district, of the face value of $1,000 
each, with certain coupons attached, of the value of $60 each, and served 
upon the attorneys for Jordan notice of their compliance with the decree, and 
thereafter moved the court to approve their action as a compliance with 
the aecree, but that on July 28, 1920, the court ordered that the relatOTs be 
permitted to detach from the bonds deposited by them only sudi number of 
interest coupons as with interest added from the omturity of said coupons 
would equal the amounts awarded to the relators by said decree, and that 
thereafter, upon their motion for a rehearing, the court declined to modiff 
the order so made. The relators prayed that a writ of mandamus issue to the 
Judge of said District Court directing that the order of July 28, 1920, be 
modified in so far as the same requires that the relators detach only such 
number of the interest coupons attached to the $195,000 worth of the bonds 
of said district as, with interest added from the dates of the maturity of said 
coupons, would equal the amounts awarded to the relators by said decree, to 
wit, $25,(X)0, and $14,620.71, and to order said District Court to permit reU- 
tors to comply with said decree by detaching from said bonds a sufficient 
number of said coupons to equal at their face value the said amounts. 

An order to show cause why said petition sliould not be granted was issued 
to the Judge of the District Court, and he made return thereon, setting fbrth 
that the question whether or not the coupons representing the annual inter- 
est on said bonds should bear interest after their respective maturities was not 
before that court at the trial of said action, nor before this court on the 
appeal, and that said question came before the respondent as an original one, 
and as an original question was decided by him, in the order made on Julv 28, 
1920. 

C. A. Spaulding, of Helena, Mont, Loud & Leavitt, of Miles City, 
Mont., and John B. Clayberg, of San Francisco, Cal., for petitioners. 
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O'Brien, Youitg, Stone & Horn and Edward T. Young, all of St. 
Paul, Minn., for respondents. 

Before GILBERT, MORROW, and HUNT, Qrcuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] It 
is the contention of the relators that the District Court by its order of 
July 28, 1920, did change, amend, and modify the decretal parts of the 
final decree which was affirmed by this court. Referring to the orig- 
inal contract between the parties, we find that it provided that, if the 
pi»vchase price be paid in bonds, "the bonds are to be received by the 
party of the first part at par value and accrued interest at the time of 
delivery." The contract also provided that the irrigation district might 
retain a sufficient number of the bonds necessary to complete the work 
contracted to be done on the plant by Jordan. The original decree de- 
termined that $25,000 would be sufficient to complete the work, and 
directed that $25,000 should be retained by the district in lieu of per- 
formance of the work by Jordan, and should be deduct^j^ from the 
purchase price. The decree directed that the irrigation district might 
detach from said bonds a sufficient number of the first maturing cou- 
pons thereon to equal the sum of $25,000. It did not direct that the 
coupons so to be detached should be a sufficient nimiber thereof which, 
with interest added thereto, should equal the sum of $25,000. If 
such had been the intention, it is but reasonable to assume that it 
would have been expressed in the decree. The same may be said of 
the provision that the district might detach from the coupons next ma- 
turing on said bonds the sura of $14,626.71. 

In entering a decree on the mandate of this court the District Court 
was of fhe opinion that, inasmuch as the plaintiff was entitled to pay- 
ment at the time when payment became due, the district was obligated 
to make the complainant whole by paying interest upon the coupons 
at the conceded rate of 6 per cent, per annum from maturity to the 
time of the decree. In so ruling the District Court applied principles 
of equity to the adjustment of the rights of the parties, but in doing 
so, we think, acted without authority. There was no provision in the 
original decree that the plaintiff should receive interest on the amounts 
due him. In Boyce v. Grundy, 9 Pet. 275, 9 L. Ed. 127, it was held, 
in view of Judiciary Act 1789, § 23, 1 Stat. 85 (later embodied in sec- 
tion 1010, Rev. Stats. [Comp. St. § 1671]), which authorized the Su- 
preme Court in cases of affirmance of any judgment or decree, to 
award the respondent just damages for his delay, that an affirmance 
by the Supreme Court of a decree in equity without the allowance of 
interest or damages, was equivalent to a denial of any interest or dam- 
ages thereon. Referring to the allowance of interest by the Circuit 
cS)urt on receipt of the mandate from the Supreme Court, the latter 
court said: 

"A decree of the Circuit Court, allowing Interest In such a case, is, to all 
intents and purposes, quoad hoc, a new decree, extending the former decree." 

In Re Washington & Georgetown Rd. Co., 140 U. S. 91, 11 Sup. Ct 
673, 35 L. Ed. 339, the court said: 
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"We do not consider the question as to whether interest was allowable by 
law, or rule, or statute, on the original Judgment of the special term, or 
whether It would have been proper for the special term, in rendering the 
judgment, or otherwise, to have allowed interest upon It, or whether it would 
have been proper for the general term to do so; but we render our decision 
solely upon the pofnt that, as neither the special term nor the general term 
allowed interest on the judgment, and as this court awarded no interest in its 
judgment of affirmance, all that the genieral term could do, after the mandate 
of this court went down, was to enter a judgment carrying out the mandate 
according to its terms, and simply affirming the prior judgment of the general 
term, and directing execution of the judgment of the special term of Decem- 
ber 18, 1885, with costs, and without interest." 

In Green v. Chicago S. & C. R. Co., 49 Fed. 907, 1 C. C A. 478, the 
Court of Appeals for the Sixth Circuit, following the decisions above 
cited, held that when a judgment for money wnich does not award 
interest is affirmed without 3ie question of the interest being raised, 
such a decree is to be taken by the lower court as a declaration that no 
interest is to be allowed. This court made a similar ruling in Hager- 
man v. Moi^m, 75 Fed. 97, 21 C. C. A. 242, and to the same effect are 
The Glenochil (D. C.) 128 Fed. 963, and Consolidated Rubber Tire 
Co. V. Diamond Rubber Co. (D. C.) 232 Fed. 508. 

Counsel for the respondent rely upon In re City Bank, Petitioner, 
153 U. S. 246, 14 Sup. Ct 804, 38 L. Ed. 70S, a case in which it was 
alleged that the Circuit Court, on a mandate from the Supreme Court 
in the case of City Bank v. Hunter, 129 U. S. 557, 9 Sup. Ct. 346, 32 L. 
Ed. 752, had entered a decree in disobedience to the^ mandate. But 
that case is plainly distinguishable from this. It was not a case of the 
atfirmance of a judgment of the Circuit Court. It was a case in which 
a cause was remanded by the Supreme Court, with instructions to pro- 
ceed in conformity with its opinion, and to ascertain and determine the 
proportions of a fund to be distributed among the parties to the suit. 
In pursuance of the mandate the Circuit Court entered a decree that 
one of the parties to the litigation recover a specified amount with in- 
terest thereon from the date of the decree. In the opinion on manda- 
mus (In re City Bank, Petitioner, 153 U. S. 251, 14 Sup. Ct. 805, 38 
L. Ed. 705) it was said: 

"We are of opinion that whether or not the proceeds of the cattle were 
received and retained by the bank under such circumstances as to render it 
Ufl))le to Hunter & Co. for interest on their pro rata share was a matter which 
was necessarily so far left at large by our former decree that we cannot 
hold that the- mandate was disregarded by the decree rendered thereunder by 
the Circuit Court" 

In the present case nothing was "left at large.** The language of 
this court's mandate was — 

**0n consideration whereof, It Is now hereby ordered, adjudged, and de- 
creed by this court that the decree of said District Qourt in this cause be and 
hereby is affirmed, with costs in favor of the appellee and against the ap- 
pellant." 

The mandate left the District Court with ministerial authority only 
to execute the decree of this court. 

[2] The jurisdicion of this court to issue the writ is not questioned, 
and the respondent admits that mandamus is an appropriate remedy in 
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a case where the mandate of an appellate court is disregarded. PerWns 
V. Foumiquet, 14 How. 328, 14 L. Ed. 441 ; City Bank of Fort Worth 
V. Hunter, 152 U. S. 512, 14 Sup. Ct. 675, 38 U Ed. 534; In re San- 
ford Fork & Tool Co., 160 U. S. 247, 16 Sup. Ct 291, 40 L. Ed. 414; 
In re Potts, 166 U. S. 263, 17 Sup. Ct. 520, 41 L. Ed. 994; 26 Cyc. 
176; Byington v. Hamilton, 37 Kan. 758, 16 Pac, 54. 

A writ of mandamus is granted, directing the District Court for the 
District of Montana to vacate and annul its order of July 28, 1920, so 
far as the same requires that the relators detach only such number of 
the interest coupons attached to the $195,000 worth of the bonds of the 
irrigation district as, with interest added from the dates of the maturity 
of said coupons, will equal the amounts awarded to the relators by 
said decree, to wit, $25,000 and $14,626.71, and directing said District 
0)urt to enter a judgment upon the mandate of this court in said 
cause in accordance with its terms, aflBrming the original decree of 
said District Court, with costs. 



BUCKEYE COTTON OIL CO. ▼. SLOAN. 

(Circuit Court of Appeals, Sixth Circuit May ft, 192L) 

No. 3355. 

L Libel and slander ^=>114 — Overstatement of amount of embezzlement does 
not warrant sabstantial damagres. 

In an action tor slander, where the defendant pleaded the tmth of his 
charge that plaintiff embezzled the funds intrusted to him, the fact that 
the alleged slander charged the embezzlement of $90,000, while the 
evidence showed an embezzlement of only $26,000, does not Justify an 
award of substantial damages. « 

2. Ubei and. slander <^='101 (5) —Burden is on' defendant to prove plea of 

Jostifloation. 

In a slander case, the burden of proof is on the defendant to establish 
the truth of his plea of justification. 

3. Libel and slander <6=»101(1)— Burden is on plaintiff to show* that Illegal 

speenlalions wit^ funds of another were authorized. 

In an action for sland^ in chai^ng that plaintiff had embezzled the 
funds intrusted to him by defendant, where plaintiff admitted tbat he had 
used such funds for speculations in cotton, which were contrary to law, 
but claimeQ authority from defendant for such use, the burden is on 
plaintiff to establish the authority claimed by him. 
i Libel and slander ^=>100(3) — ^Proof embezzlement was for benefit of 
company in which plaintiff was interested sustains plea It was for his 
own benefit. 

Proof that the speculations carried on by plaintiff with defendant's 
money were for the benefit of a company in which plaintiff was interested 
as a stockholder, and also under a profit-sharing contract of employment, 
sustains a plea of justification for a charge of embezaAement which al- 
leged the onbezzlement was for plaintlff*s own benefit, though there may 
be a technical variance between the proof and the plea. 
5. Corporations €=»4ia— Authority of general manager to "hedge** on futures 
does not authorize pure speculations. 

Proof that the manager of a cotton seed oil company had authority to 
adTance the funds of the company to ginning companies from which it 

^s^For other casea see same topic A KEY-NUMBER in all Key-Numbered Digests A Indexes 
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purchased the seed, to be used by them in buying seed cotton pnrcbased, 
and that the ginning companies customarily immediately sold an equiva- 
lent amount of cotton for delivery at the time they expected to complete 
the ginning, which is legitimate "hedging," does not authorize an infer- 
ence that the manager had authority to engage in pure speculations in 
cotton, by repeatedly and indiscriminately buying and selling futures in 
bucket shops, which does not come within any accepted definition of 
hedging. 

[Ed. Note. — For other definitions, see Words and Phrases, Second 
Series, Hedging Contract.] 

6. Lib^ and slander <&^112(1)— Evidence hdd net to show knowledge by 

principal of agent's speculations. 

In an action for slander by charging plaintiff with embezzlement of 
defendant's funds intrusted to him as its agent, evidence as to the audit 
of the agent's accounts held not to show that the defendant had thereby 
acquired knowledge that plaintiff was speculating with the funds, ao 
as to warrant an inference that plaintiff had authority so to do. 

7. Libel and slander 0=^7 (12) —Reasonable grounds essential to good faith 

belief in authority, to defeat plea of Justification for chaive of enodiexzie- 



In an action for slander, where plaintiff relied on a good-faith belief 
that he was authorized to speculate with the defendant's money in- 
trusted to him, to defeat the plea of justification for the charge of em- 
bezzlement against plaintiff, there must be good cause for the belief claim- 
ed by plaintiff to overcome the plea ; it being Insufficient that he had such 
belief as would authorize the jury to acquit him on a prosecution for the 
embezzlement. 

8. Bvldence <S=^596(2)— On Justification plea In slander case need not show 

beyond reasonable doubt plaintiff's guilt. 

In an action for slander, where the defendant pleaded in justification 
the truth of the statement that plaintiff had embezzled funds intrusted 
to liim, defendant need establish the truth of his plea only by a preponder- 
ance of the evidence; it not being necessary that plaintiff's guilt be 
proved beyond a reasonable doubt, as would be necessary to convict him 
of the crime. ' 

9. libel and slander ^=»110( 3) —Evidence of other embenleinents admisriWa 

to rebut plaintiff's claim of belief in authority. 

In an action for slander, where defendant pleaded the truth of hia 
charge that plaintiff had embezzled money intrusted to him, and plaintiff 
relied oh a good faith belief he was authorized to speculate with that 
money to overcome the plea, evidence that plaintiff had embezzled other 
moneys intrusted to him was admissible on behalf of defendant, to rebut 
plaintiff's claim of good faith. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action for slander by James Sloan against the Buckeye Cotton Oil 
Company. Judgment for the plaintiff, and defendant brings error. 
Reversed and remanded. 

Caruthers Ewing, of Memphis, Tenn. (Ewing, King & King, of Mem- 
phis, Tenn., and W. B. Miller, of Chattanooga, Tenn., on the brief), 
for plaintiff in error. 

Guston T. Fitzhugh, of Memphis, Tenn., for defendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. Sloan, as plaintiff below, had judgment 
for $30,000 in an action for slander against the Buckeye Company. A 

<(=:>For other cases see same topic & KEY-NUMBER in all Key-Numbered Dlsests St Indexes 
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former judgment in the same case for the plaintiff was reversed by 
this court in 250 Fed. 712, 163 C. C. A. 44. A fuU statement of the 
general facts is made in that opinion, and we do not repeat them here, 
but shall discuss the facts specifically, so far as necessary to the pres- 
ent decision. We shall name the parties as they stood helow. 

The alleged slander, which was the basis of the recovery, was utter- 
ed by Schoettlekotte, an agent for defendant Whether there was evi- 
dence tending to show that the utterance was within the scope of his 
autholity, or tending to show subsequent ratification, were questions 
which arose and were decided upon the former review. The same 
questions now arise again. Upon one, if not both, of these- questions, 
tiie evidence upon this trial differs somewhat from that upon the 
former trial. The plaintiff insists that the differences are unsubstan- 
tial; defendant takes the contrary position. To say the least, it is 
doubtful whether the differences are such as would justifv us in adopt- 
ing a conclusion opposite to that which the court reach^ before as to 
the tendency of the evidence. We do not find it necessary to make 
a definite disposition of this subject. 

Upon the former trial, the defendant stood upon its plea of general 
issue, which, under the Tennessee practice, amounted to admissions 
that, if the words were uttered by defendant, they bore the meaning 
alleged, and that the charge of embezzlement was false. Such evidence 
as came into the trial tending to show that the charge was true was 
received upon the theory that, if the defendant believed it to be true, 
the recoverable damages would be lessened. After the case was re- 
manded, the defendant obtained leave to and did file a plea of justifi- 
cation. The form of this plea is not very artificial, but when we con- 
sider together the allegations and innuendos of the declaration and the 
justification of the plea, we think the latter should be interpreted as 
affirming that Sloan was short in his accounts with the Buckeye, in 
that, acting as trusted agent of the Buckeye, he had, without authority, 
used and lost the trust funds in bucket shop gambling for his own ben- 
efit, and that he was thereby guilty of embezzlement. The issue upon 
this plea the court submitted to the jury, which impliedly found it for 
the plaintiff. Defendant insists that the truth of the plea appeared 
by the undisputed facts, that this issue should not have been submitted, 
but that a verdict for defendant should have been directed for this rea- 
son. 

[1] In approaching consideration of this contention, we do not over- 
look the fact that Schoettelkotte stated the shortage as being about 
$90,000, but identified it by the character of gambling loss, while the 
evidence upon this. trial is directed to a corresponding shortage of 
$26,000. We do not regard this difference in amount as material, un- 
der the faqts of this case. One who is guilty of embezzlement from his 
principal cannot be entitled to recover substantial damages in slander 
only because he was charged with taking a larger sum than he really 
took. The difference in the injury to his good reputation is not ap- 
preciable. 

In determining the issue of justification,' we are not embarrassed by 
our former decision. It is true that the same contention — ^that the 
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plaintiff was plainly guilty — was argued to us then, and that the opin- 
ion, somewhat casually, indicates that there was something for the 
jury on that subject; but the records then and now are very different, 
and the present record was made upon the trial of an issue which did 
not then exist. The differences between the records are too numerous 
for careful statement; one vital difference alone would be sufficient 
to show that the conclusion then reached need not now be adopted ; 
and such an instance, we give in the margin.^ 

[2, 3] It is, of course, true in the abstract that the burden of proof 
is upon the defendant, in a slander case, to establish the truth of a 
plea of justification; but that generality is exhausted before it can 
apply to the facts here conceded. It is admitted by the plaintiff that 
he was the agent of the defendant, intrusted with defendant's funds 
to be used in the conduct of defendant's business, and that, of these 
funds, he us^ and lost $26,000 or more in one seascm, in gambling 
operations, in Memphis bucket shops and in deals conducted in his own. 
name, and that he had no express authority to do so. Upon the situa- 
tion as so far stated the embezzlement would stand conceded, and plain- 
tiff's only answer is that what he did was within the implied scope of 
his authority. Defendant's general business, one territorial branch of 
which was being managed hy plaintiff, was the manufacture and sale 
of cottonseed oU. It is not impossible that these bucket shop oper- 
ations might have been within the scope of plaintiff's agency ; but they 
were wholly repugnant to ordinary business principles, they were crim- 
inal by the laws of Tennessee, and certainly the situation of the plead- 
ings here cannot free plaintiff from a heavy burden of producing, not 
vague and illusory, but substantial, testimony tending to support each 
element of the chain of inference which alone would justify the im- 
plication of authority. 

We find, then, as to the tendency of the evidence upon this sub- 
ject, only three questions to discuss: (1) Was the use of the funds 
"for his own benefit," within the meaning of the plea? (2) Was it 

1 On the first trial, plaintiff produced accounts sales, coming from, re- 
spectively, three bucket shops, among which defendant's money had been 
distributed; these showed, in each Instance, losses of approximately the 
amount which had been paid to that (so-called) broker, and showed aggre- 
gate dealings purporting to be in cotton futures of about 10,000 bales. While 
the plaintiff did not, in express words, testify that the checks in question 
were appropriated to the losses shown by these accounts, the case was present* 
ed upon the theory that this was the proper inference, and that, since the 
amount of "spot" cotton handled during that season was about 10,000 bales, 
these particular dealings in futures aggregating this amount should be con- 
sidered as within the authority given to "hedge'* against the actual cotton 
handled. Upon the present trial, it appeared without dispute that these 
accounts sale§ were not those actually rendered at the time, but had been 
made up for the trial by selective draft upon the whole class of similar 
dealings with the bucket shops, aggregating G0,000 or 70,000 bales daring the 
period of the accounts, and that the checks given to disburse defendant's funds 
were not specifically appropriated to these particular accounts sales. This 
showing of complete truth destroyed the tendency to support plaintiff's theory 
of autliorlty, which It was sought to deduce from the inferences rested upon 
the i>artial truth presented on the first trial. 
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authorized? (3) Even if not, did he, in good faith, think it was au- 
thorized? 

[4] 1. His Personal Benefit. Some restatement of the facts is nec- 
essary to develop this question. The Richmond Cottonseed Oil Com- 
pany had been engaged in the manufacture and sale of cottonseed oil. 
It had oil mills for treating the seed, at Chattanooga and Memirfiis, 
Teim., at Corinth, in northern Mississippi, at Kennett, in southeastern 
Missouri, and at Okolona, in Oklahoma. Each of these mills bought 
cotton seed from tihc cotton gins in the vicinity. Each was interested 
in having such a volume of cotton gin business as would produce the 
seed desired for making oil. In aid of this object, the Richmond Com- 
pany had a group of cotton gins in the Kennett territory. Some years 
before the Richmond-Buckeye relations began, this group of gins had 
been formed into the Planters' Gin Company, under arrangements by 
which the entire purchase price was to be paid out of profits, and the 
Richmond retained the absolute control of the Planters*, as far as it 
saw fit to exercise control. Little had ever been paid on this purchase 
price. Plaintiff had long been the manager of the Richmond, and 
owned a substantial stock interest therein. The greater part of the 
stock ownership was in Mr. Montague of Chattanooga, who evidently 
had continued to and did trust practically the entire management to 
Sloan, and who had come to have entire dependence upon Sloan's abil- 
ity and integrity. On July 1, 1911, the Richmond Company had leased 
to the Buckeye Company the entire business of its Chattanooga, Cor- 
inth, and Kennett plants for a period of three years ; but it was arranged 
that the business should continue to be carried on in the name of the 
Richmond Company, in order that its good will might remain at the 
end of the leased period. Sloan was employed as defendant's man- 
ager, for this purpose. Sloan, therefore, was to conduct, from a cen- 
tral office at Memphis, and on behalf of defendant, the business at 
Chattanooga, Corinth, and Kennett ; but he was engaged, at the same 
time, on l^half of the Richmond Company, in conducting or closing 
up the Okolona business, which was not taken over by defendant, and 
the central plant of which was burned and was not rebiiilt. For con- 
venience, the real Richmond Company, and with reference to such 
business as it had which was not covered by the lease, is called Rich- 
mond No. 1, while the defendant's business, carried on in the name of 
Richmond, is called Richmond No. 2. 

Before this lease, it had been customary for the Richmond to ad- 
vance working capital to the Planters', wherewith the gin company 
bought cotton as offered, selling the seed to the Kennett plant, and sell- 
ing the ginned cotton upon the market. These advances had accumu- 
lated until the Planters' was indebted to the Richmond in the sum of 
$12,000, in addition to the indebtedness of the stockholders of the 
Planters' to the Richmond Company for the full purchase price of 
the stock. It was at least doubtful whether the stockholders had any 
substantial interest; certainly there was a large measure of identical 
interest between the Richmond and the Planters'. 

As manager of this business, plaintiff had authority to advance de- 
fendant's funds to the Planters' for the purpose of enabling it to buy 
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seed cotton ; and the testimony tends to show that the checks s^inst 
defendant's funds, which were paid to the bucket shops, purported to 
be treated by Sloan as advances to the Planters', within the scope of 
his authority (though he handled the whole matter himself, on behalf 
of the Planters', and no officer or other agent of the Planters' partici- 
pated), and that the dealings in futures which he was carrying on with 
this money were intended by him to be at the ultimate expense of and 
for the direct benefit (if successful) of the Planters* Company, rather 
than to be put into his own individual pocket. To this extent, there 
is a variance between the language of the plea — "for his own benefit" 
— and the tendency of such testimony ; but we do not consider that 
this variance, imder the conceded facts and the pervading atmosphere 
of this case, is material. 

It is no less embezzlement for an agent to convert his principal's 
funds, without authority, to the use of a corporation which the agent 
wishes^ to help than to his immediate personal use ; and where, as here, 
if realized, the gains would have been for the primary bendit of a cor- 
poration (the Planters') in which defendant had no direct interest, 
but which was Sloan's tool, and for the ultimate benefit of another 
corporation (Richmond No. 1) in which defendant had no kind of in- 
terest, but in which Sloan had a direct, pecuniary share, and upon the 
success of which his personal reputation and career were dependent, 
and where, also, one-half the gains would have come directly to plain- 
tiff, through his profit-sharing management contract, to the extent that 
such gains prevented the advances from being' lost as bad debts — in 
such a situation, it is within the fair meaning of the language to say 
that, if what he did was embezzlement, it was "for his own benefit," 
and neither criminal prosecution nor justification in slander ought to 
fail mereljr because of such formal inaccuracy as there may be in 
that description of the act. 

[S] 2. His Authority. Sloan's original authority to finance the 
Planters* Company out of the defendant's funds is evidenced by cor- 
respondence at about the time of his appointment, reciting or showing 
that he had explained that the Richmond Company was in the habit of 
making these advances to the Planters' in order that the Planters' 
might be in funds to buy cotton at the gin, and that it was tmderstood 
he would continue this practice on behalf of defendant. In this cor- 
respondence, defendant expressly states that the holding of cotton 
during the very brief time incidental to ginning and marketing involves 
risk of loss by market changes, and that it wishes to reduce this spec- 
ulative element to the lowest possible amount, and that it therefore 
desires that the cotton bought by the gins shall be sold at once in order 
to minimize this speculative risk. It may be assumed that two or three 
months might be occupied after the gin purchased and before it could 
deliver the cotton upon a suitable market. It was more or less cus- 
tomary for a gin, if it bought 100 bales of cotton in October, immedi- 
ately to contract to sell the same amount on the January market, thus 
selling a "future," and avoiding risk of loss through an intervening 
possible drop in the market price. This was called "hedging," and was 
recognized as legitimately incidental to the business. It is therefore 
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to be assumed that the plaintiff's authority to finance the Planters' in- 
cluded this kind of hedging. 

What happened during 5ie (approximately) last year of the leasing 
period was that the cotton actually bought and ginned by the Planters' 
was not promptly sold, hut was kept in storage for a long time, and 
was eventually sold at a heavy loss. The exercise of plaintiff's dis- 
cretion on this subject is not challenged While holding this cotton^ 
and during the period conunencing July 1, 1913, and ending in May, 
1914, he went through the form of buying, in two Memphis bucket 
shops, about 60,000 bales of cotton futiu-es and selling about the same 
amount.' He bought first, or sold first, indiscriminately, being some- 
times "long" and sometimes "short" ; but upon the whole series of deals, 
when finally closed, his net loss was about $42,000. Of this he had 
paid $26,000 with the defendant's checks, about $12,000 from sources 
which are left in more or less doubt, and about $4,000 was left unpaid, 
which he evidenced by his personal note, but later, in this litigation, 
claimed was really the debt of defendant to the "brokers"; and so 
it is, if his theory of authority is sustainable. To make his case, plain- 
tiflfs evidence must tend to show that this kind of dealing was rightly 
defined as hedging, or else that the defendant was chargeable with 
knowledge of what he was doing, and by its silence gave approval. 

There is no evidence that this sort of dealing was within any accepted 
definition of hedging. When Sloan undertakes such inclusion, he 
alwa3rs says that it was hedging, "as we understood the term," or "ac- 
cordmg to our custom," or with some similar qualifying phrase. There 
is no evidence from any other witness that this type of gambling was 
customary in the conduct of ginning operations, or was "hedging" 
properly referable thereto. No witness goes further than to say that 
this sort of thing was sometimes done by some gin operators. That, 
plainly, will not support an inference of a custom so general that the 
defendant must have had it in mind in making Sloan its agent for this 
business. 

The theory upon which Sloan predicates an inference of authority 
deserves mention. He says that the storage and insurance charges 
against spot cotton make it expensive to hold, and therefore it is cheap- 
er and better to sell the spots and buy futures. Hit were the owner's 
policy not to sell his cotton, but to hold it against an expected rise in 
price (as it was not in this case), this theory is thus far plausible 
(though it was not applied by selling the spots) ; but Sloan carries it, 
as he must, much further. Having justified the purchase in Decem- 
ber of 100 bales of March cotton, because he has sold 100 bales of spots 
instead of carrying them, he then uses the purchase of March futures 
to justify indiscriminate buying and selling thereafter during the re- 
mainder of the year, in January, March, May, July, or December fu- 
tures, until he has been in and out of the market perhaps six times, and 

* In addition to large amounts of oll^ — ^justifi^ed becatuse it caaie from cotton 
wed— and of lard— Justified because it was comparable with oil. The figures 
in the brief of defendant'* counsel cover the items firom tbe boolcs of one 
••broker" only. • 
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each time made gains or losses according to his gift of prophecy, and 
never either buying or selling a bale with intent of actual delivery, but 
in fact only betting against the bucket shop. He then undertakes to 
say that all these deals are legitimately incidental to the one-time owner- 
ship of 100 bales of spots.* 

This needs only to be stated to show that these transactions are not 
"hedging" to guard against an anticipated possibility of loss from ac- 
tual holdings, but constitute unadulterated gambling, in the hope of 
making a profit to retrieve a loss already suffered or feared. This 
theory, carried to the extent which it must be to be of any service 
to Sloan, is not even plausible ; we may properly say of it, as we did 
of the theory upon which he recovered on the first trial, that "we find 
no testimony as to any facts from which in our opinion it could be 
fairly and legitimately inferred." 250 Fed. 721, 163 C. C. A. 44. 

[B] When we come to the question of knowledge, express or im- 
plied, and approval by defendant, and consider whether these are 
shown by "substantial evidence," we must disregard some vajg^ue and 
general statements by Sloan. They must be taken in connection with 
the whole record. He repeatedly says that everything he did was with 
full . authority and was fully understood; but he as constantly refers 
to documents or specific things as supporting him, and upon the whole 
record it is clear that these statements are his conclusions, and nothing 
else, and they may therefore rightfully be disregarded. For example, 
he stated that the defendant knew of these checks going to the bucket 
shops through the frequent audits of the Richmond No. 2 books, made 
by Routh, the defendant's auditor; but the fact is, without any dis- 
pute, that nothing appeared on the Richmond No. 2 books, or among 
its papers, except that these checks were charged to the Planters' Gin 
Company, and were certified by Sloan on the regular vouchers as being 
disbursements upon "gin and agency" account. Unless the nonresi- 
dent auditor had known that the payees in some of the checks were 
bucket shop proprietors in Memphis, there would be nothing to raise 
even a suspicion that the payments were not made to or on account 
of the Planters' in the regular course of its ordinary business. Other- 
wise, no audit of the Richmond which was ever made would have dis- 
closed a clue to the truth. 

When we discard these vague generalities, and come to the specific 
items of evidence upon which Sloan relies, we find nothing which we 
can regard as substantial evidence, supporting the extraordinary in- 
ference alleged. It is impossible to take the space to review all these 
items and circumstances. Counsel for plaintiff has, in his brief, re- 
cited and grouped what he regards as plaintiff's strongest claims up- 
on this subject. We have carefully reviewed each item of tMs 

« The cotton-buying season at the gins begins about October. In the 
1913-14 season, the Planters* bought about 10,000 bales and 2,000 or 3,000' 
bales are as mnch as It probably had on hand in November. In that month, 
as shown by the records of only two of the bucket shops, Sloan "sold" 13,700^ 
bales and bought 7,000, at a commission cost of over $1,600. 
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group, and compared it with the record, and not one survives Ae 
test. We include, in a note at the end of the opinion,* a brief dis- 
cussion of four or five of these claims, which on their face are those 
most plausible, and which illustrate how, seriatim, they are found to 
have no substantial existence. 

It must be concluded as a necessary inference from the undisputed 
facts that Sloan's expenditure of this $26,000 to conduct these gambling 
operations was wholly without the authority of the owner of the money, 
express or implied, and constituted the embezzlement imputed by the 
pleadings, unless that conclusion can be escaped on account of some 
good faith supposition by Sloan that he had the right to use the money 
in this way, and even if his supposition was erjoneous. 

[7] 3. His Good-Faith Belief. It is conceivable that a belief by an 
agent in his authority to do something of this kind with his principal's 
money, even although the belief had no basis whatever, might protect 
him against a criminal prosecution, where the actual felonious intent 
was the essence of the crime, though this is difiicult to comprehend, 
since a jury would be instructed that he could not be deemed to have 
such belief in good faith without something substantial on which to 
base it. Where one takes the property of another without right, the 
law ordinarily imputes intent. However that might be, there can be 
no such invariable protection, upon a plea of justification in slander, 
where the charge was that plaintiff, while acting as defendant's agent, 
converted its money to his own use without authority and was thereby 
guilty of embezzlement. If, upon such a slander trial, it is proved to 
be true that the conversion took place, and that the plaintiff neither 
had authority nor any reason whatever to believe that he had author- 
ity, he should not be permitted to recover substantial damages because, 
perchance, he carried in his mind some inexcusable and mistaken be- 
lief which might enable him to escape conviction upon indictment. 

[8] The differing rules of evidence in criminal and civil cases fur- 
nish the vital distinction. The existence of a reasonable doubt as to 
plaintiff's guilt would require his acquittal; but we fimd no holdings 
that defendant, upon a plea of justification in a slander suit for charg- 
ing a crime, must show plaintiff's guilt beyond a reasonable doubt. 
Such a plaintiff, whom the clear preponderance of proof shows to be 
guilty, ought not to recover even nominal damages. It is sufficient to 
say, for the purpose of this case, that there was no fact or circumstance 
on which any such good-faith belief could have been founded. The 
supposed good-faith belief must be deemed analogous to that intent 
to make a profit and then return the money which usually characterizes 
such cases. 

[9] 4. Evidence of Intent, If the intent or the good-faith belief 
had been rightly in issue, it was error to exclude evidence which de- 
fendant offered regarding other transactions. The offers made had 
some tendency to show other breaches of trust in the use of defend- 
ant's funds by plaintiff in this same agency ; but they were not to be 

« See note at end of case. i 
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excluded, for that reason, upon the trial of an issue where the intent 
of plaintiff was controlling. If it was true that during the same period 
he was diverting other sums of defendant's money, even if only tem- 
porarily, to the benefit of the Richmond No. 1 or himself, and at the 
risk of defendant, these things were pertinent on the inquiry whether 
he was intending to keep within his authority in the matter of these 
Planters' transactions. Shea v. U. S. (C. C. A. 6) 236 Fed. 97, 102, 149 
C. C. A. 307. Some of the offers of proof did not go far enough to 
demonstrate that it was pertinent; others did. The probability that 
these matters will be important upon a new trial is not great enough to 
justify detailed discussion. 

Because, upon the record as it took shape on this trial, the plea of 
justification should have been sustained by direction of the court, the 
judgment is reversed, and the case remanded for new trial, 

NOTE. 

(a) There were many references to the "James Sloan Spedal** acconnt on 
the books, and this was repeatedly named by Sloan as the basis of his in- 
ference that defendant had or was chargeable with knowledge of his course 
of dealing with the bucket shops. On the first trial, these references were 
vague and indefinite; upon the second trial, Sloan produced a complete 
transcript of what he says was the account in question. It turns out to be 
an account kept on the books of Richmond No. 1, from January, 1906, to 
July, 1911, and was then an active account with many entries. During the 
later three>year lease period, it was relatively inactive, having only eight 
debit entries in the first two years, and none during the third. It seems 
apparent that all these later entries pertain solely to the business of Rich- 
mond No. 1, and were no part of the records of Richmond No. 2, since the 
old balances are retained, and carried forward and transferred, and the 
entries treated in a' way that would seem to be impossible, if they had to do 
with the Richmond) No. 2 business; but, if there is any error in this in- 
ference, it is at least plain that the account for these three years contains 
no reference to any of the checks in question, or to any Planters' transactions 
whatever. The account aifords no substantial indication that any of the 
Buckeye*s funds were being used for this unlawful purpose. The account is 
also relied upon to show that, before the lease, it had been the custom to use 
Richmond No. 1 funds for this purpose, and that thus an understanding that 
Richmond No. 2 should continue to finance the Planters' as Richmond No. 1 
had done would cover the practices in question. Not only is there no evi- 
dence that the Buckeye ever had any knowledge of this old account before or 
during the lease i)eriod, but the account itself discloses only one reference to 
the Planters' (possibly, also, one small item in 1906), which shows that the 
Richmond No. 1 on February 28, 1910, wrote off a loss of about $5,000 marked, 
"P. G. Co., Cotton Loss." This may or may not have reference to some 
transaction of this kind; but, if the Buckeye had seen it, it would not 
establish notice of a custom to go beyond legitimate hedging. Some of the testi- 
mony references to the "James Sloan Special" account may be intended to refer 
to such an account on the books of the Planters', which would have indicated 
the use being made of these checks; but, if so, there is no evidence that the 
Buckeye ever saw these Planters' books, until during the later litigation. 
This account, thus put in evidence, does indicate that Sloan, on behalf of 
Richmond No. 1 had been continuously speculating in cotton, and had lost 
very large sums, but not that he was doing so habitually as a part of the 
management of the Planters' or any other subordinate company. Not only 
is there no evidence that the Buckeye knew of this account and of these en- 
tries, but it is plain enough that Sloan never would have permitted them to be 
so known, and the testimony indicates that they were not known even to Mr. 
Montague, the chief owner of the Richmond No. 1. 
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(b) It might be Inferred from parts of Sloan's testimony that McDonald, 
president of the Buckeye, understood about these transactions as they were 
going on and did not disapprove ; but McDonald ceased to be president of 
or connected with the Buckeye long before the first of these checks. Such 
evidence as would tend to charge him with knowledge of a single transaction 
at Corinth, which might or might not have been of this character, 1^ too 
vague and remote from the issue to have substance. 

(c) Sloan seeks to have it inferred from his testimony that, when he made 
his disclosure at the end of the lease period to McCaw, who was then presi- 
dent of the Buckeye, McCaw agreed with or acquiesced In Sloan's claim of 
full; authority. Sloan's own testimony as to this disclosure (if it is to be 
taken as true, as, for this purpose, it must be) makes it clear that he did 
not tell McCaw enough of the facts, as they now appear, to give him notice 
of what the actual situation was. Any acquiescence by McCaw, under these 
circumstances, has no evidential force to show formerly existing authority. 
At that time, McCaw advised him, Sloan says, that Sloan ought not to stand 
the losses under the situation as Sloan stated it, but ought to have them paid 
by Richmond No. 1, for which Sloan was really acting. The Buckeye has 
since undertaken to collect these sums from Richmond No. 1, and, whether or 
not It may succeed, Sloan's relations with each company were such that 
theref Is nothing necessarily inconsistent in the Buckeye claims that Sloan 
embezzled from it, and that the Richmond No. 1 was responsible to it therefor. 

(d) Sloan says that the Buckeye Company knew about his custom of 
cotton speculations, because It was disclosed by an audit of the Richmond 
books, made by Sehoettlekotte, the Buckeye agent. The fact is, appearing 
from the audit itself and otherwise, that Sehoettlekotte did not become the 
Buckeye agent until after June, 1911, and that the audit in question was 
made by him five years before, while he was agent of the Richmond, and 
even then, the audit only shows that he found some entries that he did not 
understand and referred the company to Sloan for information. 

(e) It is said that the Buckeye Company, in its dealings in oil, carried 
a "ring account," and that its transactions under that account were of the 
same character as Sloan's dealings here involved. It is therefore inferred 
that the Buckeye management might have approved Sloan's imitation of its 
conduct. On the former trial, the references to the ring account were con- 
fused and unexplained; on this trial, its character appears without dispute. 
The Buckeye owned numerous oil mills, and began, aboub October, to buy 
cotton seed and to press oil. It was in the habit of selling, at that time, on 
the Oil Exchange In New York ("the ring"), for delivery from time to 
time during later months, about one-third of its anticipated output; These 
were sales for actual future delivery, as against an actual product in the 
course of manufacture. They bear no resemblance to Sloan's speculations. 
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No. 3429. 

1. Sales ^=»71(1) ^Parties hdd to faave construed contract for coal to give 
boyer right to wiiroilati^ deflcioncieB in amouDta ordered ttwa month to 
month. 

Correspondence between the parties held to have given a contract for 
60,000 tons of coal, to be shipped in monthly installments, a practical 
construction that plaintiff buyer had the right to cumulate deficiencies in 
the amounts ordered from month to month, so that, notwithstanding 
buyer's failure to order the full amount of the monthly installments dur- 

^=s»For other caam see SRine topic & KEY-NUMBER In all Key-Numbered Digests ft Io<lex«« 
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Ing the earlier months of the year, It had the ri«ht to have the undeliver- 
ed remainder of the 60,000 tons delivered during the remaining months of 
the contract 

2. Sales ^^86(2) — Car shortages are ^contingencies of transiHMiaiion'' and 
^causes beyond control" in coal contract. 

Gar shortages were "contingencies of transportation," as well as 
"causes beyond the control" of defendant seller of coal, under a contract 
excusing delivery on such contingencies, and plalntlfP buyer's contention 
that such exception applied only In case defendant could not get cars 
enough to make shipments It had agreed to make to plaintiff alone, ir- 
respective of its obligations to other customers, was untenable, for, 
even In the absence of custom, it would be defendant's duty to apportion 
available cars among existing customers of coal, although evidence of 
such a custom would be admissible. 

8. Sales <®=>172 — Seller's right to prorate shipments in case of ear shortage 
depends on good faith. 

Under a contract for a year's coal supply to be shipped in monthly in- 
stallments, defendant seller's right to prorate shipments in case of car 
shortage depended on its exercise of good faith and reasonable care to 
avoid taking contracts in such amount as it might reasonably expect 
would interfere with its securing sufficient cars to All plaintiff buyer's 
contract, on the making of honest effort and the use of reasonable dili- 
gence to secure sufficient cars to fill the contract, and on its dlstributioa 
of cars obtained so that plaintiff would get its fair share, and from the 
fact that defendant would normally be entitled to apportion its available 
cars on the basis of each day's contract requirements, it would not neces- 
sarily follow that plaintiff had no right to complain of the making of 
new contracts, where the market was rising and there was a car shortage. 

4. Appeal and error <d=>1170(9)— Sales <@=>418(1)— Instruction as to defense 
of car shortage in action for failure to deliver coal held reTerslble enrw. 

In buyer's action for damages for failure to deliver coal bought, one 
of the defenses being car shortage, where, following an instruction that, 
if defendant seller, for the purpose of getting a higher price for coal, used 
available cars to deliver spot coal to parties with whom it had no con- 
tracts when coal was due and not delivered to plaintiff, such practice 
would be unfair, the court instructed, **Plalntiff would be entitled to all 
cars so used until the contract amount then due had been delivered to 
plaintiff, ♦ • ♦ and not merely its proportionate share of them. De- 
fendant cannot urge as a defense that parties with whom it had contracts 
were entitled to such cars unless they were so used by the defendant" — 
such latter instruction was error, as plaintiff was entitled to only its 
fair share of the cars so diverted, and was not entitled to damages for 
failure to receive cars which others should have received; and such in- 
struction held prejudicial and reversible error, notwithstanding Judicial 
Code, § 269, as amended by Act Feb. 20, 1019 (Comp. St. Ann. Supp. 1919, 
$ 1246), as to technical errors. 

• In Error to tlie District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Action by the Peninsular Portland Cement Company against the 
Consolidation Coal Company. Judgment for plaintiff, and defendant 
brings error. Reversed and remanded. 

Sherwin A. Hill, of Detroit, Mich. (Warren, Cady, Ladd & Hill, of 
Detroit, Mich., J. Walter Lord, of Baltimore, Md., Justin R. Whiting, 
of Detroit, Mich., and Charles E. Lewis, of Escanaba, Mich., on the 
brief), for plaintiff in error. 

^s»For other cases see same topic & KSY~NUMBBR In all Key-Numbered Digests A Indexes 
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James O. Murfin, of Detroit, Mich. (Herbert D. Mason, of Tulsa^ 
Okl., on the brief), for defendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. On April 11, 1916, the Peninsular Port- 
land Cement Company, of Jackson, Mich., contracted with the Consoli- 
dation Coal Company of Baltimore, Md., for the purchase of "55,000 
to 60,000 tons of Consolidation Fairmont slack coal, less such amount 
as said Coal Company is unable to ship or Peninsular Portland Cement 
Company is unable to receive, on account of any strikes, accidents, 
contingencies of transportation or navigation, or causes beyond the 
control of either party affecting the shipment, delivery, or receipt of 
coal to be shipped under this contract," shipments to be made to the 
Cement Company, at Cement City, Mich., "in as nearly equal monthly 
installments as possible during the period beginning at once, 1916, and 
ending April 15, 1917, subject to aliove-mentioned contingencies. Fail- 
ure to ship or receive coal on account of any of the above-named con- 
tingencies shall not require (or give option to) dther party to ship or 
receive in subsequent months the amount of coal not shipped or receiv- 
ed during the period of such contingency." The price of the coal was 
75 cents per ton f . o. b. cars at the mines, payment to be made in cash 
"on the 15th of each month for. the preceding month's shipments"; 
the terms of payment being made of the ''essvtnce of contract," and 
noncompliance therewith giving the seller the privilege of cancellation. 
During the remainder of April, 1916, and throughout the months of 
May, June, July, and August, shipments were made only as ordered 
by plaintiff, which in fact received all the coal it desired during those 
months, unless, perhaps, to the extent of one car in August. The ag- 
gregate amount actually shipped, however, lacked about 4,446 tons of 
a full 5,000 tons per month. In September, 1916, and thereafter, a 
substantial car shortage existed and coal prices advanced. 

A controversy arose as to the amount of future deliveries, plaintiff^ 
claiming it was entitled to the entire undelivered remainder of the 60,- 
000 tons, viz. about 42,000 tons, to be ratably distributed during the 
remaining 7|% months of the contract period, viz. nearly 5,600 tons 
per month. Defendant, while admitting jdaintiff's rigjit to 5,000 tons 
per month during the remaining period (subject to defendant's asserted 
right to distribute available " cars proportionately among all its cus- 
tomers), denied its obligation to make up the deficiencies accumulat- 
ing during the first 4l^ months, due solely to plaintiff's failure to or- 
der. Shipments were continued throughout the contract period, but in 
no month to the full amount of even '5,000 tons ; the total shortage 
(including that accruing during the first 4% months) being about 19,- 
492 tons. Plaintiff sued for its damages on account of this shortage. 
The ultimate issues upon the trial related to, first, plaintiff's right to 
cumulate the shortages for the first 4% months ; and, second, defend- 
ant's asserted right to prorate shipments according to car supply. The 
jury was instructed that it was defendant's duty from October 21, 
1916, to ship to plaintiff the entire theretofore undelivered remainder 
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of the total 60.000 tons (in installments of nearly 5,600 tons per month), 
unless prevented by car shortage, as to which defendant was allowed 
relief, provided (1) it used good faith and reasonable care in the 
taking of contracts, so that it might reasonably expect to be able to 
secure sufficient cars to fill the contract here in question; (2) and made 
an honest effort and used reasonable diligence to secure sufficient cars 
to fill that contract; and (3) distributed the cars which it actually did 
get among its different customers, so that plaintiff received its fair 
share — the prescribed measure of damages being the difference be- 
tween the contract price and the market price of the coal which 
should have been delivered, taken by months and at the maricet price 
on the last day of the respective months (less what the plaintiff could 
have saved by buying coal below the market), with interest at 5 per 
cent, from the last day of each month to the time of the trial, deduct- 
ing from such aggregate $2,560.92, which admittedly plaintiff owed 
for coal actually delivered.* Plaintiff recovered verdict and judgment 
for $39,442.35. Defendant's motion for new trial was denied. 

[1] 1. Except as the situation may be affected by the question of 
car shortage, it was not error, in our opinion, to instruct the jury, as 
matter of law, that plaintiff was entitled to the entire undelivered re- 
mainder of the 60,000 tons, distributed ratably throughout the remaind- 
er of the contract period. While the language of the contract sug- 
gests a degree of flexibility in shipments, . dependent upon plaintiff's 
manufacturing requirements, and while we are not prepared to say 
that the original contract, standing alone, should be construed, as mat- 
ter of law, to give plaintiff the right to cumulate deficiencies in the 
amounts ordered from month to month, although there are considera- 
tions strongly suggesting such construction,* in our opinion it at least 
cannot be said that the written agreement clearly and unambiguously 
denied such right, and we think the District Judge correctly held that 
the parties had themselves practically construed the contract as giving 
it to plaintiff. We so conclude for these reasons: 

While in the beginning month of April, 1916, it was understood that 
shipments would be made to meet plaintiff's requirements, and the 
latter at first directed shipments on a basis of "4 cars per day, 24 cars 
per week" (a car was about 50 tons), four days later asking that ship- 
ments be reduced to 3 cars per day, "18 cars per week," because the 
''earlier order was more than necessary," yet, in reply to defendant's re- 
quest to he advised of the approximate quantity of coal plaintiff would 
require, the latter wrote, on May 20th, that as near as it could estimate 
its requirements it would use the full amount of tite contract, and that 
after approximately August 25th these requirements would be on a ba- 
sis of 5 cars per day, which in fact would be about 6,000 tons per month, 
tlius necessarily contemplating the making up of shortages. Two days 
later defendant replied that it was preparing to carry out plaintiff's ex- 

^ Plaintiff also claimed special damages for loss of profits, but this daim 
was rejected by the trial court and is not involved here. 

2 For example, shortages due to failure to order are not Indnded in the 
express noncumulating provision respecting shortages due to contingencies of 
transportation, strikes, etc. 
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pectations, that it be taken care of for "the full amount of the contract"; 
and while defendant's suggestion of July 20th, that by reason of the 
shortage of labor and car supply plaintiff increase its order to 5,000 
tons per month, was acted on by the latter, yet again, on August 21st, 
plaintiff wrote tliat it required 6,000 tons per month. True, defend- 
ant at once denied its obligation for more than 5,000 tons monthly, and 
when plaintiff repeated its insistence that the contract called for an un- 
delivered balance of more than 45,000 tons to be delivered during the 
remaining 7% months, and asking for shipments on that basis, de- 
fendant replied that "any shipments you have failed to take up to the 
present time is your loss. We were in position to and could have 
made immediate shipments, if you had given us instructions. There- 
fore * * * we will continue shipments to you on* the basis of 
5,000 tons per month untfl further advice" — yet, after plaintiff had 
continued its insistence for more than a month, defendant, on October 
6th, expressing to plaintiff its regret over the misunderstanding, asked 
to be advised "what you want us to ship, so that I can see whether it 
will be possible or not." Six days later, plaintiff demanded the "full 
tonnage on this contract." Defendant then assured plaintiff of its 
desire "to do everything we can to make this contract satisfactory to 
you, and if you will advise me if this 5,000 tons per month is not 
satisfactory, and what you want, and how long you will run, we may 
be able to give it to you. I wiJl surely make every endeavor to comply 
with what you want." Plaintiff, on October 19th, r^ied that it 
wanted "the maximum tonnage on the contract" to be delivered "in 
as nearly as possible equal monthly quantities from now until the ex- 
piration." Defendant acknowledged this letter with the statement, 
"Our understanding on this matter is the same." 

We think defendant could not reasonably have failed to understand 
from the entire correspondence that plaintiff was demanding, and that 
defendant was assenting to the demand, that plaintiff be given this 
undelivered remainder of the 60,000 tons, distributed ratably during 
the remaining months of the contract period. This conclusion is con- 
firmed by the fact that on March 10, 1917, on plaintiff advising defend- 
ant that there was still a balance unshipped on the contract of 22,423 
tons as of March 1st, and calling attention to a discrepancy in the 
figures furnished by defendant, the latter, under date of March 15th, 
replied that, "In checking tfiis over, I find we shipped you, up to March 
1st, 38,036.55 tons, a shortage on what you have ordered shipped of 
21,963.45. These shortages, as you understand, have been brought 
about by matters beyond our control, such as embargoes and coal car 
supply." It will be noted that the shortage figures above given are on 
the basis of a full 60,000 tons per year, and would seem consistent only 
with an accumulation of the shortages during the earlier period. The 
parties have thus construed the contract as entire, and have treated 
it as in f«ll force. Except as the situation may be modified by car 
shortage, plaintiff was thus entitled to recover damages to the extent 
to which defendant failed to make deliveries. Consumers' Co. v. Staf- 
ford, etc., Co. (C. C. A. 8) 239 Fed. 693, 695, 152 C. C. A. 527. 

We think defendant not entitled to complain that recovery was al- 
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lowed on a contract not pleaded. Early in the trial the court, and we 
think properly, interpreted plaintiff's proffered evidence as intended 
to establish a practical construction by the parties of the written con- 
tract admittedly made. Even had the court technically misinterpreted 
the intention and effect of the evidence offered, defendant could not 
well have been prejudiced by such misinterpretation, as even an amend- 
ment of the petition to embrace the alleged practical construction would 
have been within the limits of reasonable discretion. 

[2] 2. The contract expressly excepts from the amount of coal to 
be shipped "such amount as said coal company is unable to ship 

* * * on account of * * * contingencies of transportation 

* ♦ * or causes beyond the control of either party affecting ship- 
ment * * * of coal to be shipped under this contract." Car short- 
ages are clearly "contingencies of transportation" as well as "causes 
beyond the control" of defendant affecting shipment. We cannot ac- 
cept plaintiff's contention that this exception applies only in case de- 
fendant could not get cars enough to make shipments it had agreed to 
make to plaintiff alone, irrespective of its obligations to other cus- 
tomers. A somewhat similar contention was rejected by this court in 
Luhrig Coal Co. v. Jones & Adams Co., 141 Fed. 617, 621, 72 C. 
C. A. 311 (although in that case there was a prorating agreement). 
Similar holdings were made in McKeefrey v. Connellsville Co. (C. 
C. A. 3) 56 Fed. 212, 216, S C. C. A. 482, Metropolitan Co. v. Billings, 
202 Mass. 457, 460, 89 N. E. 115, and Jessup v. Piper, 133 Fed. 108, 
110 — ^the latter fn a charge by then District Judge McPherson, later 
Circuit Judge of the Third Circuit. Plaintiff, as a purchaser of coal 
in large amounts, can scarcely be presumed to have thought that its 
contract was the only one defendant had, especially as the amount 
plaintiff contracted for was only IV^. per cent, of defendant's total out- 
put for each of the three preceding years — in fact, the ratio was even 
less during the year here in question. The possibility of car shortage 
is universally recognized. The case therefore does not fall within the 
rule illustrated by Day v. United States, 245 U. S. 159, 161, 38 Sup. 
Ct. 57, 62 L. Ed. 219, that one who makes an unqualified undertaking 
to do a certain thing cannot avoid liability for nonperformance from 
the fact that performance is made impossible by the happening of an 
event which could or should have been known or reasonably antici- 
pated, and so might have been (but was not) guarded against by con- 
tract. Defendant's contract of shipment was not unqualified. The 
event now relied upon as excusing performance pro tanto was antici- 
pated and expressly guarded against. The general intention of the 
parties is plain enough. The specific question is: How is that gen- 
eral intention to be carried out, in the absence of express provision for 
prorating? 

There was express testimony of the existence in the coal producing 
and shipping trade of a general custom, applicable to contracts such 
as we have here, to prorate shipments among the producer's various 
customers in case of car shortage. The trial judge struck out this 
evidence of custom, because of opinion that even in its absence it was 
defendant's duty to apportion cars available for the purpose among ex- 
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isting purchasers of coal. We think the evidence of custom was prop- 
er. Such custom formed the basis of the decisions in the McKeefrey 
and other Pennsylvania cases, defendant did not except to this strik- 
ing out, presumably because it was not hurt thereby. But we think 
there was no error in the trial court's construction of the contract in 
suit, regardless of custom. Such was the basis of the decisions in 
Metropolitan Coal Co. v. Billings, supra, and other Massachusetts cases 
which we cite in this opinion. 

[3] Moreover, we are not impressed that error was committed in 
making defendant's right to prorate shipments depend broadly upon its 
exercise of good faith and reasonable care to avoid taking contracts 
in such amount as it might reasonably expect would interfere with 
its securing sufficient cars to fill plaintiffs contract, upon the making 
of honest effort and the use of reasonable diligence to secure sufficient 
cars to fill the contract, and upon its distribution of the cars which it 
actually did get among its different customers so that plaintiff should 
receive its fair share. Car distribution, in case of shortage, calls for 
good faith, diligence, prudence, and reasonable care in the respects 
mentioned. In McKeefrey v. Connellsville Co., supra. Metropolitan 
Co. V. Billings, supra, Jessup v. Piper, supra, and Garfield Coal Co. v. 
Penn Coal Co., 199 Mass. 22, 41, 84 N. E. 1Q20, these considerations 
were recognized as having proper existence, and such is the fair im- 
plication in Luhrig Coal Co. v. Jones & Adams Co., supra. 

The trial court properly instructed that pl^ntiff would be entitled to 
damages if defendant failed to ship coal, not because of a shortage of 
cars, but because of plaintiff's refusal to pay an increased price. It was 
also proper to instruct generally that, unless defendant made an 
honest effort to put itself into position to deliver all the coal contracted 
for, the defense of car shortage should be disregarded, and plaintiff 
should be allowed damages sustained "because of such fault on the 
part of the defendant." It was also proper to instruct that if defend- 
ant, for the purpose of getting a higher price for coal, used available 
cars to deliver spot coal to parties with whom it had no contracts, when 
coal was due and not delivered to plaintiff, such action would be un- 
fair to plaintiff. Testimony was presented and issues raised there- 
under (including an asserted overcontracting by defendant), which 
made these instructions pertinent. Granted that defendant would nor- 
mally be entitled to apportion its available cars on the basis of each 
day's contract requirements (Luhrig Co, v. Jones & Adams Co., supra ; 
McKeefrey v. Connellsville Co., supra), it does not, however, follow 
that plaintiff had no right to complain of the making of new contracts 
under existing circumstances, including the existence of an actual car 
shortage. Oakman v. Boyce, 100 Mass. 477, 486. 

[4] But, in our opinion, it was error to instruct (following the in- 
struction relative to using available cars to deliver spot coal, for the 
purpose of getting a high price) that— • 

"Plaintiff would be entitled to aU cars so used until the contract amount 
then due had been deUvered to plaintiff. Bear in mind / say all of them, and 
not merely its proportionate share of them. Defendant cannot urge as a de- 
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fense that parties with whom it bad contracts were entitled to such cars unr 
l€88 they icere so used hy the defendant"* 

In our opinion the rule so stated savors too much of penalty. Un- 
der the rule so given, not merely plaintiff, hut every contract pur- 
chaser similarly situated, could visit like penalty upon defendant. We 
think it clearly an erroneous view that plaintiff was entitled to dam- 
ages for failure to receive cars which others should have received. 
Upon this record this instruction may well have prejudiced defendant.* 
Again, while failure to exercise good faith, prudence, diligence,, and 
reasonable care should forfeit relief to defendant to the extent that 
such failure has prejudiced plaintiff, we think that right to relief 
Should tiot thereby be entirely forfeited, but should be lost only to the 
extent to which plaintiff has been thereby prejudiced. As said ia 
Metropolitan Coal Co. v. Billings, supra, at page 462 of 202 Mass., 
and at page 117 of 89 N. E. : 

"If it [plaintiff] had delivered to the defendant his proportion of ezistins 
and available supplies, then it was excused by the strike from any further 
performance of the contract. If it had not delivered to the defendant his due 
proportion, then to the extent to which the defendant had been damaged by 
such failure it was liable and the defendant could recover." 

And see Jessup v. Piper, supra, 133 Fed. at page 111. 

The charge contains some statements which suggest a contrary view. 
For example, the instruction that plaintiff should recover damages for 
breach of the contract unless there was finding in favor of defendant 
on all three points submitted, which included not only good faith and 
reasonable care in the taking of the contracts, honest eflFort, and rea- 
sonable diligence to secure sufficient cars to fill them, but (3) "the dis- 
tribution of the cars which defendant actually got for its own use 
among its different customers so that this defendant [plaintiflf?] re- 
ceived its fair share under the law as I have stated it to you." 

Upon this record we see no merit in defendant's proposition that it 
was plaintiff's duty to furnish the cars for its coal shipments. The 
dealings of the parties, including their pleadings herein, have fore- 
closed that question. Producers' Coke Co. v. McKeefrey Iron Co. 
(C. C. A. 3) 267 Fed. 22, 28. 

3. Raintiff suggests that this case is one for the application of 
section 269 of the Judicial Code (as amended February 26, 1919, 40 
Stat. c. 48, p. 1181 [Comp. St. Ann. Supp. 1919, § 1246]), which pro- 
vides that on the hearing of "any * * * writ of error * * * 
in any case, civil or criminal, the court shall give judgment after an 
examination of the entire record before the court, wiAout regard to 
technical errors, defects, or exceptions which do not affect the sub- 
stantial rights of the parties," which section in effect forbids any ef- 

* An italics in this opinion ours. 

B We think this point, sufficiently saved. Although the exception to the 
charge itself was not very definite, viz: "to the charge in reference to pro- 
rating subsequent to October 21," yet there had been exception to refusal of 
defendant's requests which raised this very point, and error is assigned 
thereon. 
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fectivc presumption of prejudice from the mere existence of error 
when the appellate court is able to say from the record that it is not 
reasonable to infer that the substantial rights of the plaintiff in 
error have been injuriously aflfected. Homing v. District of Colum- 
bia, 254 U. S. 135, 139, 41 Sup. Ct. 53 ; Bain v. United States (C. 
£?C. A, 6) 262 Fed. 664, 669. We are not satisfied that the instant case 
falls within the section invoked. While the verdict is less than the 
amount shown by plaintiff's computation as recoverable in case of com- 
plete rejection of the defense of car shortage, the record furnishes no 
means of determining the precise basis upon which it was reached, 
nor to what extent the recovery may have been enhanced by the er- 
roneous instructions to which we have called attention. 

We have not attempted to discuss more than a small number of the 
errors assigned. Our views upon the questions not so discussed, should 
they arise upon a new trial, would seem sufficiently indicated by what 
is said generally in the opinion. 

The judgment of the District Court is accordingly reversed, and the 
record remanded to that court, with instructions to award a new trial. 



THE PERSEUS. 
UNITED FUEL A SUPPLY CO. ▼. INTERLAKE S. S. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit May 4, 1921.) 

No. 3469. 
1. Admiral^ €s:»118— Findings by trial Judge final. 

Conclusions of fact by a Judge In admiralty, who personally saw and 
heard the witnesses, and thus had an opportunity of weighing their intel- 
ligence and candor, must be accepted, unless the evidence decidedly pre- 
ponderates against them. 

t. Common <9=»95 (2) -steamer beld not at fault for eoUldon wttb tow on 
stoamer^s side of channel. 

On a libel for a collision between a steamer and a tug and tow, which 
occurred on the steamer's side of the channel, where it was undisputed 
that the tug, after sounding a signal for a port to port passing, sounded 
an alarm signal and a two-blast or starboard to starboard passing signal, 
and turned sharply to port across the steamer's path, evidence Jield not to 
sustain the tug's contention that the steamer had failed to respond to the 
first passing signal, or had turned across the tug's course, so that the 
coUision was solely the fault of the tug. 

3. CoOhAon ^=>95 (2) ^Unincumbered vessel not liable for coUislon of tow, 
not resiiiting from dmcolty fat handling tow. 

The fact that one of the two vessels in the collision was unincumbered, 
while the other was incumbered with a tow, does not establish the fault 
of the xmincumbered vessel for failure to keep out of the way of the in- 
cumbered vessel, where the collision occurred, not because of any dlfBculty 
in maneuvering the tow, but solely because of improper navigation of the 
tog. 

Appeal from the District Court of the United States for the North- 
5m District of Ohio; D. C. Westenhaver, Judge. 

•s»For other caa«t see tame topic A KEY-NUMBER in all Key-Numbered Digests & Indexes 
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Libel by the United Fuel & Supply Company agsdnst the Steamer 
Perseus; the Interlake Steamship Company, claimant. From a de- 
cree dismissing the libel, libelant appeals. Affirmed. 

Sherwin A. Hill, of Detroit, Mich. (Warren, Cady, Ladd & Hill 
and Carl V. Essery, all of Detroit, Mich., on the brief), for appellant. 

G. W. Cottrell, of Chicago, 111. (Hermon A. Kelley, of Cleveland; 
Ohio, on the brief), for appellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Appeal from a decree in admiralty dis- 
missing libel for damage by collision. Shortly before midnight of 
July 29, 1917 (central standard time), the tug Annie L. Smith, having 
in tow the scow Chinook, collided with the steamer Perseus in the St 
Clair Flats. Both tug and scow were sunk. Their owner filed this 
libel. The District Court, on final hearing found the Perseus free from 
fault and dismissed the libel. The Perseus was a steel freighter, 480 
feet keel, was down-bound, loaded with iron ore, drawing about 20 
feet, and was making about 9 miles an hour. The tug was upbound, 
was 65 feet in length, and making 4^^ miles an hour. The scow was 
130 feet long and was without cargo, being towed by a 25-foot line. 

The Perseus came down the west, or down-bound, channel of the 
St. Clair Flats Canal, and somewhere between the lower end of the 
canal proper and the lower entrance of the canal, which is about 1% 
miles lower down, was sighted by the tug Smith (which was then at 
least three-fourths of a mile below the Perseus) ; the tug thereupon 
giving a one-blast, or port to port, passing signal. Soon afterward, 
when the Perseus was still several hundred (apparently 500 to 1,000) 
feet above the tug, the latter blew an alarm, followed by a two-blast, 
or starboard to starboard, passing signal, hard-starboarded her helm, 
and made a sharp sheer to port and directly across the bows of the 
down-coming ste;amer, which struck the scow nearly at right angles on 
the starboard side, about 50 feet back from its forward end, later col- 
liding with the tug. The collision occurred, according to the weight 
of the testimony, about half a mile below the lower entrance of the 
canal. To this extent the facts are either conceded or not seriously dis- 
puted. 

The real question relates to the cause and asserted justification for 
this action of the tug, whose navigator asserts that soon after he had 
blown the one-blast passing signal (at which time the Perseus was ad- 
mittedly coming down the channel on the regular course, and showing 
both red and green lights), the Perseus, which, the tug asserts, had 
made no reply to the latter's passing signal, hauled off to its port 
(easterly) across the channel, entirely shutting out its red light, and 
having, when the tug blew her alarm and gave the two-blast passing 
signal, reached a point where the Perseus was on the tug^s starboard, 
thus putting the tug in extremis. The Perseus, on the contrary, asserts 
that she promptly accepted the tug's one-blast passing signal (by blow- 
ing the regular one blast), and kept down the regular course on the 
westerly side of the channel and headed slightly to starboard; that 
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when the tug blew the alann and the two-blast passing signal the lat- 
ter was well off the Perseus' port bow ; and that on hearing the tug's 
signal the Perseus immediately replied with an alarm and one blast, 
ported her wheel and reversed, doing everything possible to avoid col- 
lision, which occurred in tiie westerly half of the channel. The merits 
of the case depend upon the credibility of these respective and con- 
flicting claims. 

The testimony was all taken in open court. It appeared that the 
navigation of the tug at and prior to the collision was entirely in the 
hands of the mate ; the master having turned in and no other person 
being on deck, except the lookout, who could not be located and was 
not produced as a witness. As the trial court said : 

"For all practical purposes there was no lookout kept, and the tag was 
handled and navigated by the mate without other assistance. He was In 
charge of aU the duties of master, wheelsman, navigator, and watch." 

On the part of libelant, the mate was the only witness having knowl- 
edge of the navigation of either the tug or the steamer. The scow, 
also, was navigated entirely by the tug; her rudder being lashed down, 
and none of her crew being on deck, except a watchman. On the other 
hand, the master, wheelsman, and second mate of the Perseus, all of 
whom were on duty, appeared and testified, the lookout only being ab- 
sent; counsel's statement being accepted as evidence that reasonable 
diligence had been exercised to ascertain his present whereabouts and to 
procure his attendance. All of the witnesses for the Perseus impressed 
the trial judge as "intelligent and frank as witnesses and highly com- 
petent as seamen." The testimony of the tug's mate was, in the court's 
opinion, "so far discredited that wherever a conflict exists his testimony 
must be disregarded. His appearance and bearing on the witness stand 
do not impress one favorably." The facts were found to sustain the 
claims of the Perseus as to her own navigation and freedom from 
fault. 

The claim of the tug's mate that the Perseus had directed her 
course to port across the channel was expressly rejected, and the 
finding made that the Perseus "was in her proper course at the 
time the alarm was given and west of the center of the channel." 
This finding was based not alone upon the testimony of the mas- 
ter and other officers of the Perseus, but was corroborated by the 
testimony of the master of the Griffin, which was following the Per- 
seus, and, as asserted, not more than half a mile behind her, watching 
her course, in connection with getting the range for steering his own 
vessel, and who testified that the course of the Perseus and her position 
at the time of the alarm was that claimed by the crew of the Perseus. 
Corroboration was also found in the testimony, of the master of the 
Robinson, who met and passed the Perseus at about the time the tug 
gave the Perseus the port to port passing signal, afterward heard the 
alarm signals, and on looking back says he saw the Perseus, and that 
she was well to the westward of the center of the channel. 

The judge expressed the opinion that the tug's maneuver which 
brought the boats into collision could be accounted for only "on the as- 
sumption that the mate of the Smith, burdened with the duties of mas- 
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t^, watch, and wheelsman, was not observing either the position of his 
own vessel or of the Perseus, and on a sudden and hasty observation 
wholly misread the signals and misconstrued the situation," and that 
the asserted failure of the tug's mate to hear the acceptance by the Per- 
seus of the tug's one-blast passing signal "is explainable only on the 
assumption that he is either not telling the truth, or was then paying 
no attention to what was happening." The conclusion was reached 
that— 

"In view of the manenTer made by the Smith a collision was then unavoid- 
able, and no blame is to attach to the Perseus because of anything she did or 
failed to do after the Smith sounded her alarm." 

The tug was found at fault, sufficient to account for the collision, in 
failing to hear the one-blast response of the Perseus ; not hearing it, 
in continuing to navigate thereafter on the assumption that a port to 
port passing agreement had been made; also in giving a cross-signal 
when the boats were but a few hundred feet apart, and executing it 
without waiting for response from the Perseus. 

[1, 2] The conclusion of law that the Perseus was without fault is 
plainly justified, if the court's conclusions on the facts are to be accept- 
ed ; and the rule is thoroughly settled that such conclusions of facts by 
a judge who personally saw and heard the witnesses, and thus had an 
opportunity of weighing their intelligence and candor, must be accepted, 
unless the evidence decidedly preponderates against them. City of 
Cleveland v. Chishobn (C. C. A. 6) 90 Fed. 431, 434, 33 C. C. A. 157 ; 
Monongahela Co. v. Schinnerer (C. C. A. 6) 196 Fed. 375, 379, 117 
C. C. A. 193. In our opinion, the evidence does not so preponderate. 
To start with, we think it clearly preponderates in favor of the fun- 
damental conclusions that the Perseus promptly accepted the tug's port 
to port passing signal, and that the tug should have heard and recog- 
nized it, that the collision occurred in the west half of the channel, and 
substantially on the Perseus' regular course, and that the tug's faults- 
were enough to account for the collision. 

The burden is, of course, on the libelant to establish the faults alleg- 
ed against the Perseus. Appellant insists that the Perseus must have 
swung to the eastward, as claimed by the tug, because the location of 
the collision, as given by the master of the Perseus, was 75 to 100 feet 
farther from the west bank of the channel than that given by him as 
of the time he passed the Robinson farther up, and that the master 
testified before the inspectors, soon after the collision, that upon re- 
ceiving the tug's alarm he swung nearly two points to starboard ; from 
this it is argued that when this swing began the Perseus must have 
been at least 200 feet east of the place of collision. But the available 
data are, to our minds, too uncertain and indefinite to support anything 
like accurate mathematical computations. The various statements of 
distance seem to have been, at the best, merely estimates in the dark- 
ness, without landmarks, and with only range lights, running lights, 
and distant pier lights to go by. The exact place of the collision is 
naturally more or less uncertain, apart from its general location in the 
west half of the channel, and the testimony is not convincing that a 
swing of nearly two points after the alarm would necessarily cause a 
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swinging of the bow of the Perseus within the distance involved tO; 
such an extent as substantially to affect the conclusion otherwise de- 
manded by the evidence. 

The testimony of the Perseus' master before the inspectors, that the 
Perseus swung 400 feet under the port helm, was, on the trial below, 
rejected by him as clearly wrong, and due to a misunderstanding of the 
question, and with the insistence that a swing to that extent was impos- 
sible. The testimony, at the moat, affected the credibility of the wit- 
ness ; it is opposed to his testimony on the trial, as well as to that of 
tlie helmsman. The fact that the heading of the Perseus at the time 
of the collision as given by the master was two points to starboard of 
the course straight down the channel is not necessarily inconsistent 
with the master's estimate of his swing after the tug gave the alarm. 

The argument that the master of the Perseus should have known 
that there was danger of collision, because the tug's green light was 
not shut out until shortly before she made her asserted swing to port, 
is at most but a circumstance bearing upon the ultimate conclusion. 
We are unable to say, from this record, that considering the height of 
the Perseus' navigator above the tug the green light would have been 
shut out from his view early enough to reasonably indicate to him that 
the tug was not carrying out the existing port lo port passing agree- 
ment. 

[3] The contention that the Perseus violated the duty of an unin- 
cumbered steamer to keep clear of a craft burdened with a tow is, in 
our opinion, properly answered by the trial court in the statement : 

"The collision did not happen because the Smith was incumbered with a 
tow and conld not be maneuvered and handled with the same freedom as a 
tug thus not encumbered. The weather was calm, and such wind as was 
blowing would aid rather than hinder the tug in keeping <m her proper 
course." 

In our opinion, the arguments presented against the correctness of 
the decree below, neither singly nor all together, are enough to disturb 
that conclusion. 

The judgment of the District Court is accordingly affirmed, 



CaNdNNATI-LOUISVILLE THEATER CO. v. MASONIC WIDOWS' AND 
ORPHANS' HOME AND INFIRMARY et aL 

(Circuit Court of Appeals, Sixth Circuit May 6, 1921.) 

No. 3514. 

1. Landord and tenant ^=»44 (2) —Intention of paiiiM detennines whether 
coTenants ran with the land. 

Regardless of whether St. 32 Hen. VITI, c. 34, was adopted as part of . 
the common law of the state, the question whether a covenant in a 
lease runs with the land or is merely a personal covenant is dependent on 
the Intent to he Inferred from the language of the instrument with the 
aid of settled rules of construction an^ in the light of the attendant 
circumstances. 

^;=:»For other cams see same topic & KEY-NUMBER In all Key-Numbered Diseeti A lodezee 
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2. LAndlord and tenant ^=>95— Provision for surrender of lease on iiayment 

of stated sum lield to run witli land. 

A provision in a lease whereby the lessee agreed to surrender possession 
in case of a bona fide sale of the premises on payment to it of a stated 
sum, depending on the balance of the term yet to run, which was mani- 
festly inserted to facilitate the sale of the premises, and was not of a 
personal character, since Its enforcement would depend on desire of the 
purchaser, not of the lessor, runs with the land and may be enforced 
by a grantee on making a second sale. 

3. Landlord and tenant ^=»95— Provision for sorrender of leaae on sale of 

property field contingent limitation* 

A provision in a lease that the lessee would surrender possession on the 
payment of a stated sum in case of a bonn fidp sale of the premises im- 
poses a contingent limitation upon the terms which can be enforced by 
proceedings to recover possession and does not limit the lessor or his 
purchaser to a recovery of damages. 

4* Spedfle perfonnanee <fc=»58— Provision for payment of liqoldated damages 
ordinarily does not defeat obligation of purdiaser to perform. 

A provision in a contract for the sale of real property that the pur- 
chaser shall deposit a sum which shall be forfeited to the vendor as liqui- 
dated damages in case of the purchaser's failure tb perform his contract 
ordinarily does not give the purchaser the option to refuse to perform on 
pa3rment of the money or defeat a suit against him by the vendor for 
specific performance. 

5. Liandlord and teaaxsi ^=>95— Porehaser held to have eleeted to take prop- 
erty, 80 as to malce transaction bona fide sale. 

One who had signed a contract for the purchase of leased premises on 
condition that possession could be secured from the tenant under the 
terms of the lease, and who thereafter Joined with the lessor in a suit 
to cancel the lease and recover possession of the property, thereby elected 
to take the property, if he had previously an option to refuse to take it, so 
that the transaction became a bona fide sale, within the provision of the 
lease requiring the lessee to surrender possession of the property in that 
event. 

In Error to the District Court of the United States for the Western 
District of Kentucky, at Louisville ; Walter Evans, Judge. 

Action by the Masonic Widows' and Orphans' Home and Infirmary 
and another against the Cincinnati-Louisville Theater Company to re- 
cover possession of leased premises. From a judgment of restitution, 
the defendant brings error. Affirmed. 

The Masonic Grand Lodge, of Kentucky, owned a building in Louisville. 
The building contained a theater, and on October 1, 1917, the Grand Lodge 
leased the theater to the Cincinnati-Louisville Theater Company for two years. 
The lease contained many detailed provisions appropriate to the situation, in- 
cluding one providing that the lessee misht renew for further periods to 
make a total of ten years. It then continued as follows : 

"It is distinctly understood between the parties hereto that the party of 
the first part [lessor]. reserves the right to cancel this lease and any exten- 
sion thereof at any time in the event of an actual and bona fide sale of tne 
fee of the property, by giving the party of the second part [lessee] at least 
00 days* written notice of its intention so to do and by paying to the party of 
the second part ♦ ♦ ♦ $8,000 if said lease is canceled between October 
1, 1919, and October 1, 1920." 

The lease was duly extended to cover the period expiring October 1, 1920. 
On June 10, 1919, the Grand Lodge sold the fee of the property to the Masonic 
Widows' and Orphans' Ilome and Infirmary, a Kentucky corporation (herein- 
after called the Home), and it was thereafter recognized as the lessor. On 

^=>For other cases see same lopic & KEY-NUMliER in all Key-Numbered Digests & Indexei 
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June 15, 1920, the Home entered Into a contract of sale of the property to 
Jlexner. It was, in form, a complete contract of sale, providing for a $50,000 
down payment as specified, and then for a deed and mortgage back, and its 
sufficiency as the "bona fide sale" contemplated by the cancellation provisions 
of the lease Is not challenged, except for the matters to be mentioned. It pro- 
vided that the sale and conveyance were made "on the following terms, con- 
ditions, and stipulations." The pertinent ones of these provisions are 2, 7, 8, 
9, 10, and 11, and they are quoted in the margin. ^ 

^ "2. The party of the second part has delivered to first party a certified 
check for $10,000 with his bid, and it Is agreed that If second party or his as- 
signees shall fail to carry out or comply with any of the terms of the agree- 
ment, said $10,000 shall be forfeited to and become the property of the first 
party as liquidated damages, but if second party or his assigns carry out all 
the terms of the agreement, then said sum is to be credited on the first pay- 
ment herein provided for. It is agreed between the parties hereto that said 
check shall be deposited with the Louisville Trust Company under contract by 
which it will pay interest on said sum of $10,000 at the rate of 4 per cent, per 
annum, and the accumulated interest shall, if second party complies with the 
terms of the contract, inure to his benefit." 

*^. The first party shall retain possession and control of said property, 
'collect and appropriate all rents and income therefrom, until second party has 
paid the $50,000 cash and executed and delivered to first party the notes for 
the balance of the purchase price, but if any of the leases now on space in 
said building are renewed, or new leases executed, the second party shall 
first give his approval thereto. When said deed is delivered, the first party will 
transfer and assign to first party all the leases on space in said building other 
than the lease held by the CI ncJ nna tl-Louisville Theater Company, which 
lease is to be canceled. 

"8. The Cincinnati-Louisville Theater Company is now occupying the au- 
ditorium in said building together with the office, under a lease executed by 
the Grand Lodge of Kentucky, F. ft A. M., before It transferred said property 
to first party and said lessee is claiming the right to continue to occupy said 
property under said lease until 1927. Said lease is referred to for more par- 
ticular description. Under the terms thereof, in case of a sale of the fee- 
simple title, said lease can be canceled by giving ninety days' notice and pay- 
ing to the lessee the sum therein specified. It is agreed that the first party 
will give the notice required and will loan its name and moral infiuence in 
Becuring the cancellation of said lease, but the second party will pay all the 
costs, including attorney's fees, incident to the proceedings to cancel same, and 
will pay to the lessee the sum required to be paid when said lease is canceled. 

"The party of the second part is to be represented by his own counsel in 
any proceedings to cancel said lease, but the party of the first part is to have 
the right to designate an attorney to represent the owner of the property, who 
shall, in all respects be on equal footing with the attorneys of the party of 
the second part, in all matters relating to the proceedings, if any, to cancel 
said lease, and such attorney is to be paid by the party of the second part. 
Ail of said attorneys so selected will be authorized and directed to take imme- 
diate steps to have said lease canceled, unless the lessees voluntarily surrender 
the possession of said property and they will be authorized and directed to in- 
stitute any proceedings which may be necessary, and prosecute same to a 
speedy and final conclusion. 

"9. In the event the lease is not ultimately canceled, or the possession of 
said property obtained, then the said Flexner or his assigns shall have the 
right to rescind the contract after having paid all cost, expense, attorney's 
fees and other fees contracted in any such proceedings, and the owner will 
return to him said $10,000 which has been paid, as above set out ; but, if said 
Flexner does not pay all of said expense, any unpaid part shall be paid out of 
said $10,000, and the remainder only of such money shall be returned to said 
Flexner, if any. 

"10. Said Flexner, at his election, shall have the right to purchase said 
property, although said lease may not be canceled, but he shall give notice of 
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On June 22, 1920, notice In writing was given to the Theater Company by the 
Grand Lodge, the Home, and.Flexner that the sale to Flezner had heen made 
and that the right of cancellation of the theater lease was ezerdBed* and 
the $8,000 payment proviued for upon cancellation was tendered, but refused. 
Thereupon the Hdme and Flexner brought in a state court a proceeding to 
recover possession. The Theater Company removed the case to the court be- 
low, it was tried before the court without a jury, upon due waiver, and find- 
ings of fact were made. Upon these findings, Judgment of restitution was 
rendered, and the writ directed to issue upon the payment into court of the 
$8,000 fund. The Theater Company brings error. 

Frank F. Dinsmore and Samuel I. Lipp, both of Cincinnati, Ohio, 
(Ben L. Heidingsfeld, Frank F. Dinsmore, and Samuel I. Lipp, all of 
Cincinnati, Ohio, and Selligman & Selligman, of Louisville, Ky., on the 
brief), for plaintiff in error. 

James Gamett and M. M, Logan, both of Louisville, Ky. (M. M. 
Logan, S. S. Blitz, and James Gamett, all of Louisville, Ky., Leo M. 
Butzel, of Detroit, Mich., and Garnett & Van Winkle, Logan & Myatt, 
and Eli H. Brown, Jr., all of Louisville, Ky., on the brief), for de- 
fendants in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge (after stating the facts as above). There 
are three substantial contentions made by the plaintiff in error: The 
first is that the right to cancel did not pass to the lessor's grantee, but 
was personal to the lessor ; the second is that the covenant for cancel- 
lation, if broken, only gave rise to an action for damages; the third is 
the contract with Flexner was not the "bona fide sale" which would 
justify cancellation. 

[1] 1. Does the covenant for cancellation nm with the land so as to 
avail the lessor's grantees ? It does not seem very material whether the 
statute of 32 Hen. VIII, c. 34, forms a part of the law of Kentucky by 
virtue of the Kentucky statute of 1792, which adopted all existing laws 
of Virginia, and the Virginia statute of 1776 (9 Hening^s St. at Large 
p. 127), which adopted all the appropriate English common law and 
statutes in force in 1607. Adams v. Clark, 189 Ky. 279, 282, 224 S. 
W. 1046. The statute, in spite of its general terms, docs not reach 
merely personal covenants, and it was not necessary as to those which 
at common law ran with the land. The question how a covenant should 
be classified is in every case a question dependent on the intent to be 
inferred from the language of the instrument with the aid of settled 
rules of construction, and this covenant is clearljj, in our judgment, of 
the class which has no invariable character, but is to be judged by its 
attendant circumstances. 

[2] There are provisions in this same leasing contract which strong- 
ly imply a dependence upon the personality of the original party to the 

such intention within ten days after the final termination of any litigation 
having for its object the cancellation of said lease. 

"11. The $50,000 as first payment shall be paid by party of second part as 
soon as he obtains legal possession of said property, and simultaneously, a 
deed of conveyance shall be executed by party of first part and the notes 
herein provided for shall at the same time be executed." 
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contracts, as, for example, the agreement not to use the theater for per- 
formances objectionable to the lessor, and the agreement to let the les- 
sor use it a certain number of days in the year for Masonic meetings ; 
but it does not follow that all the provisions have this character. We 
see no reason for assuming any intent that the right of cancellation is 
exhausted whenever one conveyance of the fee has been made. An 
outstanding lease is an incumbrance. Every time the question of sale 
successively arises, the proposed purchaser may buy or not according 
as he may or may not be able to get possession ; the provision that, in 
that event, the lease may be canceled upon the payment of an agreed 
consideration is one in derogation of that restraint of alienation which 
is created by the lease, and therefore operates in aid of free alienation ; 
the first purchaser and each successive purchaser may very likely be 
induced to buy by the provision that, whenever he decides to sell, he 
can free himself from the lease. The cancellation clause is in sub- 
stance an agreement by the lessee that he will sell his leasehold rights 
at any time during the possible ten-year period, and for a sliding scale 
price, carefully and fairly fixed according to the extent of the term 
which he is selling. A construction which would destroy this contract 
of sale as soon as there had been one transfer of the fee would be un- 
natural, and could be justified only by plain words. It is quite appar- 
ent that personal confidence is not reposed in the original lessor on this 
subject, because, if it should come to a sale of the fee, the cancellation 
of the lease would not depend upon the lessor's wishes, but upon those 
of his vendee, and who this might be the lessee could have no idea. 
We have no doubt that this covenant was one of which any grantee, 
succeeding to the title of the lessor, could take advantage, and there is 
substantial authority to that effect. Hadley v. Bernero, 97 Mb. App. 
314, 322, 71 S. W. 451 ; Roberts v. McPherson, 62 N; J. Law, 165, 40 
Atl. 630; McCIung v. McPherson, 47 Or. 73, 81, 81 Pac. 567, 82 Pac. 
13 ; Bambord v. Hayley, 12 East, 464, 468. 

We find no case in Kentucky precisely in point, but our conclusion is 
inferentially supported by Ventura Co. v. Pabst Co. (Ky.) 109 S. W. 
354. A generally contrary conclusion is reached in McClintock v. 
Loveless, 5 Pa. Dist R. 417, and in Bruder v. Crafts Co., 79 Misc. 
Rep. 88. 139 N. Y. Supp. 307. In each of these cases, the right of the 
landlord to cancel was arbitrary. In the MtClintock Case, he could 
cancel at his pleasure and without paying anything; in the Bruder 
Case, he could cancel if he made a sale, but he paid nothing except to 
return one month's rent. In the present case, if he cancels, he must 
repay the agreed value of the unexpired term, running from $10,000, 
for tfie longest cancellation, down to $2,000, for the shortest period. It 
is plain that we may well draw an inference of personal confidence in 
the existing landlord, when we find him given the power of canceling 
without paying for the privilege, which we could not draw in a case 
where the landlord exercising the privilege is required to pay a sub- 
stantial sum ; and these two cases could well be distinguished for this 
reason, even if they should not be regarded running counter to the pre- 
vailing rule. 

272 F.— 41 
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[3] 2. Did the covenant contemplate money damages only? We 
have thought it the proper inference from the facts of such a situation 
that the intent was to make sure that a purchaser who wanted imme- 
diate possession could get it ; and, plainly, mere money damages would 
not satisfy this theory of intent. It seems clear to us that the cove- 
nant must be construed as a contingent limitation of the term. In Den- 
nison V. Read, 3 Dana (Ky.) 586, as in the other Kentucky cases cited 
to the same effect, the holding that the covenants were not such that a 
breach would limit the term was because no right of re-entry was giv- 
en ; but, where the covenant expressly provides for the ending of the 
term, no provision for re-entry is now necessary. The Kentucky forci- 
ble detainer statute supplies its place. Section 2295, Ky. St. ; section 
452, subd. 3, Civ. Code Ky. 

[4] 3. Was the Flexner contract a "bona fide sale"? It is contend- 
ed that the contract was no more than an option given to Flexner, and 
that, if this dispossession proceeding is successful, Flexner may then 
forfeit his deposit and go free. It is not to be doubted that, if the con- 
tract is of this character, it does not constitute such a sale as the can- 
cellation clause contemplated. On the other side, it is contended that 
the deposit of the forfeit check was only by way of security, and that, 
whenever the Home becomes assured of getting free of the lease, it is 
entitled to specific performance against Flexner. The express provi- 
sion that the vendee in a land .contract will pay damages, if he does not 
keep his bargain, is only an express statement of what the law implies ; 
and it could only be in a clear case of intent to give the vendee the 
choice between paying damages and taking of property that specific 
performance would be denied. Kettering v. Eastlack, 130 Iowa, 498, 
107 N. W. 177, 8 Ann. Cas. 357. 

[5] We do not think it necessary to follow the opposing views of 
counsel in their discussion of authorities as to this matter of construc- 
tion, and we assume — only for the purposes of the opinion — that the 
contract should be classified as an option given to Flexner; but that 
assumption will not help the Theater Company. If Flexner originally 
had an option either to take the property or to refuse, he has exer- 
cised it by his conduct in this proceeding. Indeed, it is difficult to see 
how the provisions of the contract which require him to proceed at his 
expense to get possession could be reconciled with any supposed intent 
that he could choose between taking the property and rejecting it. 
However that might be, he has followed out the contract on this sub- 
ject. He has joined with the Home, as plaintiff, in bringing this dis- 
possession action, and he has joined in conducting these proceedings — 
in the court below and in this court — and, presumptively, has control- 
led them. Surely this course of conduct is inconsistent with any re- 
served right to abandon the property, thereby upsetting everything that 
he has done and is doing. The facts present the typical case of election 
between inconsistent remedies. No court would permit him, in an ac- 
tion brought against him under the contract, to stultify himself by say- 
ing that he was not bound to take the property. The theory that he is 
bound, and that, because he is bound, there has been a boria fide sale, 
lies at the basis of this dispossession proceeding, and that theory Flex- 
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ner has been and is propounding as the basis of relief which he joins 
in seeking. We have no hesitation in holding that, whatever the orig- 
inal obligation of Flexner may have been, he became at once, on be- 
ginning and prosecuting this proceeding, absolutely bound to take the 
property and pay for it, and cannot deny his liability to specific per- 
formance. 

Nor do we think the provision of the contract, that Flexner's ulti- 
mate liability should be contingent on his getting possession, gave the 
contract any character inconsistent with that of sale. It was a natural 
and reasonable provision. No purchaser who wanted possession would 
buy, excepting under some such arrangement, and to permit the Thea- 
ter Company to say that it need not give possession unless there is a 
sale, and that there is no sale because it will not give possession, is to 
defeat the purpose of the contract. 

4. The final order of the court below was that the writ of possession 
issue upon the payment into court of $8,000 for the use and benefit of 
the Theater Company, "if it shall finally be adjudged to be entitled 
thereto." The Theater Company asks that this direction for payment 
should be made absolute, leaving nothing open for litigation. The 
plaintiff tendered this sum and the tender should be kept good. No un- 
certainty as to th^ payment of this money to the Theater Company 
should remain. The order should be that if, within some short time to 
be fixed by the court, this sum of money be paid into, court for the use 
and benefit of the Theater Company, the writ of possession issue, and 
the money be paid over to the Theater Company, and that, in default 
of such payment within the time fixed as liniited or as extended, the 
proceeding be dismissed. The final order b'elow is vacated, but only 
for the purpose of hieing re-entered as modified in the particular spec- 
ified. 

Since there is nothing to indicate any serious danger of prejudice to 
the Theater Company by the form of the order as entered below, the 
costs of this court will be awarded as if on affirmance. 



KEITH V. KILMER. KILMER v. KEITH. In re NATIONAL PIANO CO. 

(arcuit Court of Appeals, First Olrcoit April 26, 1921.) 

Nos. 1486, 1487. 

L Appeal and error ^=>1099(3) — Questloo decided on former appeal cannoi 
be raised again. 

Where It had been decided on a former appeal that a stockholder was 
not entitled to enforce a claim as against the creditors of the corporation 
for breach of the corporation's contract to purchase stock for his benefit, a 
contention by claimant on a subsequent appeal from an order allowing his 
claim, with a reservation to ordinary creditors of priority for their 
claims, that the only permissible decree was an allowance of the claim, 
merely amounted to seeking a reversal of the former decision, and can* 
not be sustained. 
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2. Bankraptc;)' ^==>AAZ — ^Unneeessanr to appeal from decree not shown to affect 

appellant adversely. 

Where a decree allowed a claim in bankruptcy, but reserved to the gen- 
eral creditors of the bankrupt priority OTer the allowed claim, which res- 
ervation was not properly a part of the decree of allowance* but was a 
determination of a question which would arise on distribution, and there 
was no showing that the assets of the bankrupt would be suflBcient to pay 
the general creditors in full, an appeal by the trustee in bankruptcy from 
the decree of allowance was unnecessary. 

3. Bankruptcy <$='44(^Cont6St of claim Is "procee^ng in baaicruptcy,'' not a 

'^controversy in bankruptcy.** 

A contested claim against an estate in bankruptcy presents a '"pro- 
ceeding in bankruptcy," within Bankruptcy Act, § 25a (Comp. St § 9G09), 
reviewable by appeal, not a "controversy in bankruptcy," reviewable on 
petition to revise under section 24b (Comp. St. f 0608), which would in- 
clude the disposition of the assets of the estate. 

[Ed. Note. — For other definitions, see Words and Phrases, Wirst and 
Second Series, Bankruptcy Proceedings; Second Series, Controversy 
Arising in Bankruptcy Proceedings.] 

4. Bankrupti^ ^»341— Resecration from allowance of claim lidd improper. 

Where the claim of a stockholder could not be enforced as against the 
creditors of the bankrupt, and there was no shovjing that the assets 
would exceed the claims of the other creditors, the stockholder's claim 
should have been disallowed without reservation, which would not have 
denied him the right as stockholder to insist on his rights as against the 
other stockholders or against any assets not distributed by the trustee. 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts; James M. Morton, Jr., Judge. 

In the matter of the bankruptcy of the National Piano Company. 
From an order of the District Court allowing the claim of Frederick 
M. Kilmer, as trustee, against Charles H. Keith, trustee in bankruptcy, 
both parties appeal. Decree vacated, and case remanded. 

See, also, 261 Fed. 733, 9 A. L. R. 1287 ; 265 Fed. 268 ; 272 Fed. 648. 

Lee M. Friedman, of Boston, Mass. (Percy A. Atherton and Fried- 
man & Atherton, all of Boston, Mass., on the brief), for Keith, 
Samuel D. Elmore, of Boston, Mass., for Kilmer. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

ANDERSON, Circuit Judge. Keith v. Kilmer (No. 1406) 261 Fed. 
733, 9 A. L. R. 1287, was an appeal by the trustee in bankruptcy of 
the National Piano Company, a Maine corporation, from an order of 
the District Court reversing the referee, and allowing the claim of 
Kilmer, trustee for his wife Alice, for $31,800. Kilmer's claim was 
based on the breach of an alleged written contract, dated February 3, 
1913, between him and the corporation, for the purchase at par of 318 
shares of the bankrupt's preferred stock, in installments of 3 shares 
a month, beginning on July 1, 1916. The corporation was adjudicated 
a bankrupt in June, 1916. In the opinion it was said: 

**For present purposes we assume, without deciding, that the court below 
was correct In finding the contract was suflSciently authorized or ratified, or 
both, by the directors and stockholders, although in passing it may be noted 
that a minority of the stockholders appear to have nad no knowledge of the 
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traosactioD, and therefore, if unanimous assent was requisite (Von Armin t 
Amer. Tube Works, 188 Mass. 515, 518, 74 N. E. 680), the corporation might 
not be bound ; that question we pass. In like fashion, we assume that the 
court below was right in finding that at the time of the transaction the cor- 
poradon was solvent, and the contract not tainted by fraud in fact — an in- 
tent to cheat creditors, existing or prospective. 

*'But it is entirely clear that the transaction out of which the alleged con- 
tract grew was entered into, not for the benefit of the corporation itself, 
but for the benefit of certain stockholders. In brief, junior and minority 
stockholders desired to buy out the senior and majority stockholders; and, 
having no money with which to buy, the parties agreed, not for the benefit of 
the corporation, but for the benefit of the trading stockholders, to have the 
(corporation, in form at any rate, agree to buy and pay for a large part of 
the stock intended thus to pass ultimately from the seniors to the juniors, 
thus giving them control of the corporation and its offices, with the emolu- 
ments thereof. The corporation was, so to speak, made an accommodation 
purchaser for the benefit of certain vending and purchasing stockholders. 
Over $32,000 was thus paid by the bankrupt to, or for the benefit of, its trad- 
ing stockholders, before bankruptcy — ^the natural result of such unbusiness- 
like and unlawful methods — overtook the concern. Kilmer now seeks to 
prove a similar claim for $31,800 more. The question presented, then, is 
whether, by executory contract between a Maine corporation and one of its 
stockholders, such stockholder may be transmuted from a stockholder into a 
creditor, and as such be permitted to share in the assets, pari passu with 
merchandise and other ordinary creditors, proving claims in bankruptcy. No 
authority is cited which op analysis sustains this proposition.*' 

Careful re-examination of the record leaves us satisfied with the 
adequacy and accuracy of this brief and succinct statement of a long 
and complicated case. 

After reviewing the authorities, the conclusion was that the decree 
of the District Court be reversed and the case remanded, with direc* 
tions to enter an order disallowing the claim, with costs to the appel- 
lant. So far as then appeared in the record before this court, the 
only contention of the claimant was of a right to share equally with 
ordinary creditors in an ordinary bankrupt estate, inadequate to pay 
ordinary creditors in full. There was nothing to indicate the extraor- 
dinary situation of the corporation's becoming solvent by process of 
administration in bankruptcy. The question before us concerned Kil- 
mer's right to prove a claim against a bankrupt estate, not his right to 
object to other claims against that estate, or to compel the trustee in 
bankruptcy to institute proceedings for the recovery of additional 
assets for the benefit of the corporation or for any of its stockholders, 
sharing therein pro rata or pursuant to any contract binding inter 
sese. The decision, therefore, covered everything of apparent practical 
or legal significance. 

A petition for rehearing was denied by this court, 261 Fed. 741, 
9 A. L. R. 1287. A petition for certiorari was denied by the Supreme 
Court. Kilmer v. Keith, 252 U. S. 578, 40 Sup. Ct. 344, 64 L. Ed. 725. 
The claimant then moved to amend the mandate, suggesting that it 
was broader than the opinions, and that the proper form was to remand 
for further proceedings not inconsistent with the opinions; also that 
he had certain possible rights, arising by estoppel or otherwise, against 
the corporation or some of its stockholders, that ought not to be barred 
or prejudiced by a broad decree capable of being argued as making 
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his claim void for all purposes against both the corporation and all 
its stockholders. As this court had explicitly limited its decision to the 
question of the right of such claimant to share in the assumedly in- 
solvent estate of the bankrupt, and had not determined, or feen any 
occasion to determine, any possible right of the claimant against other 
stockholders, or against the whole or any part of any theoretically 
possible surplus remaining after the payment in full of its creditors, 
we saw no reason why the mandate should not be limited to further 
proceedings not inconsistent with the opinions. Such is, on gen- 
era) principles, the common and preferable form. Accordingly the 
mandate was so amended. 265 Fed. 268. 

Thereupon in the District Court an order was made allowing the 
claim "reserving to merchandise and ordinary creditors their rights 
to secure pa)rment in full of their claims in distribution in priority 
to Kilmer's claim." From this order both parties appealed, setting 
up numerous assignments of error, with most of which we find it un- 
necessary to deal. 

[1] The gist of the claimant's contention now presented is that "the 
only logical and permissible decree on this proof of claim is 'Claim al- 
lowed,' without any reservation." This is obviously nothing but a 
renewed contention that the decision of this court was wrong. 'It 
amounts to seeking a reversal of that decision, after certiorari denied 
by the Supreme Court. It cannot be sustained. 

The trustee in bankruptcy contends : 

"That the court erred in ruling that the alleged Kilmer contract was valid 
and binding between tbe parties to it and their privies (including among ttie 
latter assenting stockholders, and perhaps all stockholders of the corpora- 
tion)." 

In the memorandum of decision of the District Court it is said as 
to the opinion of this court : 

"The contract was not held to be illegal and void ab initio. It was appar- 
ently regarded as valid and binding between the parties to it and their 
privies (including among the latter assenting stockholders and i>erhaps all 
stockholders of the coriwration), and as invalid against creditors." 

This was error but (probably) harmless error. This court, assumed. 
"without deciding," all questions as to authorization, ratification, lack 
of fraud in fact, etc. ; i. e., all questions except the one decided were 
expressly left undecided. It seemed unnecessary, and on such a con- 
fused and confusing record unwise, to indulge in any broad and general 
discussion of the doctrine of ultra vires, and the results of its appli- 
cation to contracts executory, executed, or partly executory and part- 
ly executed. See Central Trans. Co. v. Pullman Co., 139 U. S. 24, 
11 Sup. Ct. 478, 35 L. Ed. 55, where most of the prior Supreme Court 
decisions are re\Hlewed by Mr. Justice Gray. As in that decision ultra 
vires contracts are held void, not voidable, this court could not prop- 
erly on the record before us hold Kilmer's contract valid. But it 
was not necessary, in order to dispose of the litigation, to hold that 
out of the transaction, sought to be covered in part by this contract, 
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no rights of any kind had accrued to Kilmer. Compare Pullman Co. v. 
Transportation Co., 171 U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 108. 

Moreover, if this court had found it necessary to decide many of 
the questions ai^ed before us by Kilmer's counsel, it would prob- 
ably have been found necessary to send the case back for a new trial 
before the District Court or the referee. Many facts material to 
questions argued cannot, we think, on the present record be deter- 
mined. We did not, and do not, regard the record as an adequate 
basis for the determination of all possible questions as to the right of 
Kilmer against other stockholders involved in the complicated trans- 
actions of which this alleged contract was a comparatively small part. 
Much evidence offered before the referee was excluded, subject to ex- 
ceptions which have never been passed upon by the District Court. 
Whether, in bankruptcy, any contention sought to be supported by 
such excluded evidence can be sustained we cannot on the record now 
before us determine. Apparently the claimant contends that, if given 
a standing to contest certain alleged invalid claims of creditors^ and 
to insist tliat the trustee in bankruptcy should proceed to collect from 
Jewett, and perhaps others, assets belonging to the corporation, a 
surplus above all ordinary claims would accrue in which the claimant 
as stockholder or in other capacity might have rights. None of these 
questions are now before us. We held and hold the ^laim of Kilmer 
to be invalid against the bankrupt (insolvent) estate. So far as now 
appears, there is no estate against which his claim has rights. But 
we anticipate no question not now before us. 

[2,3] Counsel for both appellants are agreed that the reservation 
was no proper or legal part of a decree on the allowance or disallow- 
ance of a proof of claim ; that such reservation is a technically im- 
proper attempt to deal with a question of distribution not now be- 
fore the court. We accord with that view. But we see no present 
adequate reason for bringing the question to this court. When, if ever, 
the bankruptcy court is called upon to deal with the disposition of 
assets not belonging to ordinary creditors, there may then arise a 
"controversy in bankruptcy," as distinguished from the present case, 
which is a "proceeding in bankruptcy." See Bankruptcy Act, §§ 24a, 
25a (Comp. St. §§ 9608, 9609) ; Tefft, etc., v. Munsuri, 222 U. S. 114, 
32Sup, Ct. 67, 56 L.Ed. 118. 

It may be appropriate to add that we assume in the claimanl's favor 
that, even if only a stockholder of the bankrupt corporation, he might 
be heard before the court or the referee on his contention that proper 
administration of the claims by and against the corporation would or 
might result in a surplus of assets belonging either to the corporation 
or to its stockholders as their rights inter sese might be determined. 
It cannot be that control of the corporation, by stockholders and offi- 
cials who wreck it by wrongful abstraction of its assets and the cre- 
ation of fraudulent claims against it, can be carried to successful frui- 
tion, to the profit of the wrongdoers, through the machinery of a 
voluntary bankruptcy. But we repeat that on the record before us we 
can decide only the question we have decided, to wit, that Kilmer has 
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no claim allowable in bankruptcy against the estate now in the bank- 
ruptcy court. 

[4] The claim should have been disallowed without reservation. 
If, to avoid possible future doubt, it be desirable to incorporate in 
the memorandum of decision a statement to the eflFect that §uch dis- 
allowance is without prejudice to any rights claimant may hereafter, 
by proper proceedings, seek to establish against any of the stockholders 
of tlie bankrupt corporation, or against any assets of such corporation 
not distributed by the trustee in bankruptcy to the creditors in the 
bankruptcy proceedings, there could be no objection to such limiting 
and guarding statement. 

We see no reason for revising the decree below as to costs in the 
former case. 

As we regard both of the present appeals as needless, no costs in 
this court should be awarded. 

The decree of the Kstrict Court is vacated, and the case is re- 
manded* to that court for further proceedings not inconsistent with 
this opinion; neither party recovers costs. 



KILi^lER V. KEITH. - 

In re NATIONAL PIANO CO. 

(Circuit Court of Appeals, First Circuit. April 28, 1921.) -^ 

No. 1503. 

Bankruptcy €=s>34(^Evidetice held to sustain flndiiicr cialmant had authoiiied 
her husband to deal with her certificate. 

On a claim against an estate in bankruptcy, evidence that the claim- 
ant had intrusted money to her husband, which he had Invested in stock 
of the company, held to sustain a finding that the claimant had author- 
ized her husband to deal with the stock certificate in the manner he did, 
80 that she had no greater rights against the bankrupt than her husband. 

Appeal from the District Court of the United States for the District 

of Massachusetts ; James M. Morton, Jr., Judge. -^ 

In the matter of the bankruptcy of the National Piano Company. n,^ 
From a decree denying the claim of Alice F. Kilmer against Charles . ^ 

H. Keith, as trustee in bankruptcy, the claimant appeals. Affirmed. »>€: 

See, also, 261 Fed. 733, 9 A. L. R. 1287; 265 Fed. 268; 272 /^ 

Fed. 643. .*?* 

Samuel D. Elmore, of Boston, Mass., for appellant ^ti 

Lee M. Friedman, of Boston, Mass. (Percy A. Atherton and Fried- ^-" 

man & Atherton, all of Boston, Mass., on the brief), for appellee. ^ 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Jl 
Judges. W 

ANDERSON, Circuit Judge. This is another aspect of the Kilmer ,^« 
claims against the bankrupt estate of the National Piano Company. J* 

^s=>For other cases see same topic A KEY-NUMBER In all Key-Numbered Digests ft Indexes ^^ 
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See Keith v. Kilmer (D. C.) 252 Fed. 950; Id., 261 Fed. 733, 9 A. L. R. 
1287; Id., 265 Fed. 268. 

The claimant, wife of Frederick M. Kilmer, presented a claim 
against the bankrupt estate for the alleged conversion on February 
3, 1913, of 335 shares of its common stock standing in her name. Kil- 
mer on or about that date indorsed this certificate, "Alice T. Kilmer, 
by Frederick M. Kilmer, Trustee," applied 17 shares of it toward the 
settlement of a claim of the corporation against himself, and received 
for the balance 318 shares of the preferred stock of the same corpo- 
ration in his name as trustee, and also a written contract for the 
purchase of this stock,' described in the above-cited decisions. 

A siun of money not exceeding $8,000 belonging to Mrs. Kilmer 
had by her years before been turned over to her husband and by him 
put into the business of one of the two piano companies consolidated 
into the bankrupt corporation in 1910. Kilmer on or about December 
19, 1911, caused said certificate for 335 shares to be issued in his 
wife's name, Mrs. Kilmer had never seen this certificate, but had been 
told of its existence. 

The referee and the court below found that she had impliedly au- 
thorized her husband to deal with this certificate as he did. Her claim,, 
therefore, was disallowed. The evidence fully sustains this finding. 

Her rights, accruing through her husband as trustee, have been dealt 
with in the opinions above cited, and on appeals in Nos. 1486 and 
1487, this day determined. 272 Fed. 643. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 



PANAMA B. CO. v. ROOK. 

(Circnlt Court of Appeals, Fifth Circoit. April 16, 1821.) 
No. 3567. 

1. Death ^=^7 — Civil Uw allowed recovery in criminal prosecution. 

UnUke the common law, the civil law always recognized liability for 
a wrongfal act causing death, though reparation was aasessed in the 
crinUnal prosecution. 

2. Torts <8=s>l— ''OlTeiise or fault'* under Panama law held to mean 'tort.** 

Under Civ. Code Panama, art. 2341, declaring that one guilty of an 
offense or fault causing another damage is obliged to repair it, ^'offense 
or fault," when construed in connection with ardcle 34, tit. 3, relative to 
obligations contracted without agreement, haa the same meaning as 
"tort" 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Fault; Offense; Tort.] 

8. Death ^»9— Laws of Panama extended to Canal Zone held to aUow 
recovery. 

Under Civ. Code Panama, art. 2341, providing that one guilty of an 
offense or fault causing damage to another must repair it, and article 39. 
law 169 of 1806, providing for reparation of damages in a criminal pro- 
ceeding or separate civil action, the laws of Panama provided for 

^s»For other canes see Muiia topic ft KST-NUHBER In aU Key-Numbered DleeeU ft Indexes 
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liability for death by wrongfal act, and for ^e eDforcement of such 
liability, on February 26, 1904, when, by presidential proclamation, such 
laws were made applicable to the Canal Zone. 

4. Death <@=>9— Civil actioo maintainable under laws of Canal Zona 

Under Civ. Code Panama, art. 2341, and Code Civ. Proc. Canal Zone, 
S§ 1, 83, 107, and 172, a civil action may be maintained for an act 
causing death, even assuming that article 30 of law 160 of 1896^ is not 
in effect in the Canal Zone, because not included in the Civil Code. 

5. Trial <@=>296 (3)— -Instruction held not to give impression that defendant's 

liability was established, other than prima facie» in view of other instrue- 
tions. 

In a passenger's action for injuries in a railroad wreck, an instruction 
that, if no explanation of the wreck was made, defendant's ne^igence was 
established, held not intended to give the impression that it was establish- 
ed other than prima facie, in connection with further charges that, if 
defendant had made satisfactory explanation, and the jury were satisfied 
that it was not negligent, it should render a verdict of not guilty, and that 
the derailment of the train made out a prima facie case entitling plaintiff 
to recover, unless the presumption of negligence was overcome. 

Walker, Circuit Judge, dissenting. 

In Error to the District Court of the Canal Zone ; John W. Hanan, 
Judge. 

Action by James Rock against the Panama Railroad Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Frank Feuille and Walter F. Van Dame, both of Ancon, C. Z., for 
plaintiff in error. 

William C. Maclntyre and W. C. Todd, both of Cristobal, C. Z., 
for defendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. Defendant in error was plaintiff below, 
and sued to recover damages for the death of his wife, which was 
caused by the derailment of one of defendant's trains, alleged to be due 
to its negligence. Plaintiff recovered judgment. 

It is assigned for error that the court overruled a demurrer, based 
upon the ground that no cause of action for death by wrongful act ex- 
ists in the Canal Zone. The statute under which this suit is brought is 
article 2341 of the Civil Code of Panama, which was continued in 
force in the Canal Zone by executive order, ratified by act of Congress 
in 1912 (37 Stat. 561). The statute reads as follows: 

"He who shall have been guilty of an offense or fault, which, has caused 
another damage, is obliged to repair it, without prejudice to the principal 
penalty which the law imposes for the fault or offense committed." 

This act was in force in Colombia and Panama prior to the acqui- 
sition of the Canal Zone. To sustain the assignment it is argued that 
the act creates no liability in cases of death, and that, if liability ex- 
ists, there is no legal machinery for its enforcement. 

[1] 1. One of the reasons usually given for the common-law doc- 
trine that no action can be maintained for death by wrongful act is 
that the private injury became merged in the public wrong. But a 
contrary doctrine has prevailed from early times under the civil law : 

^=»For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests 6 Indexes 
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"He that kills a man unjustly is bound to pay all expenses which may have 
been incurred for physicians or surgeons, and to give to those whom the person 
slain was from his relation accustomed to maintain — such as his parents, wife 
and children — so much as their hope of that maintenance was worth, regard 
being had to the age of the person slain." Grotius, book 2, c. 17, 8 13. 

Rutherford, in his Institutes on Natural Law, says : 
"He who kills another unlawfully is obliged to defray such expenses as 
the person kiUed may have been at in endeavoring to have his wounds cured. 
He is obliged, likewise, to make amends to those who had a right to be main- 
tained by the deceased, such as his wife, his children, or his parents, according 
to the value of what they might have expected to receive from him, considering 
his age, his fortune, or his employment." Book 1, c. 17, S 9. 

The early Spanish law, found in the Siete Partidas, book 7, title 15,. 
law 3, reads as follows : 

"He who causes damage shall make reparation therefor to the person who 
received it, whether it had been done by himself or by his command or advice, 
or had happened through his fault." 

There is no question that the right of action exists under the G)de 
Napoleon, which provides : 

"Every act of man which causes damage to another obliges him by whose 
fault it happened to repair it," The Harrisburg, 119 U. S. 199, 7 Sup. Ct 140, 
30 L. Ed. 358. 

The provision is found in substance in the laws of France, Spain, 
Chile, Colombia, Cuba, Porto Rico, the Philippines, and other civil law 
jurisdictions. It was held in Louisiana under the same provision that 
an action for death would not lie in the absence of statute. Louisiana 
followed the common-law rule, instead of the civil law rule. In the ar- 
guments and opinions in the cases of Hubgh v. Railroad Qo., 6 La. 
Ann. 496, and Hermann v. Railroad Co., 11 La. Ann. 5, will be found 
elaborate discussions of the Roman, Spanish, and French law on this 
subject. 

Denial of the right of recovery in Louisiana rests altogether upon 
the authority of the first of these two cases. In the second case, the 
Supreme Court declined to reconsider the question, but stated : 

"Were the questions res nova, we should feel great difficulty in arriving at a 
satisfactory conclusion." 

[2] The statute was in force while the republic of Colombia formed 
a part of Spain, and although the Civil Code of Colombia, adopted in 
1873, was based upon the Civil Code of Chile, yet the Chilean Code in 
turn was based upon the Spanish civil law. In construing the words 
"offense*' and "fault," in article 2341, regard should be had to title 3, 
art. 34, Civil Code of Panama, which is as follows : 

"Ohligations contracted without an agreement result from the law or from 
a voluntary act of the parties. Those resulting from the law are expressed 
therein. 

"If the contract from which they result be licit, they constitute a quasi 
contract. 

'*If the act be illicit, and committed with the intention of doing an injury, 
they constitute a crime (dell to). 

"If the act be culpable, but committed without the intention of doing an 
injury, It constitutes a quasi crime or offense." 
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When so considered, an oflFense or fault has the same meaning as 
tort. 
Article 2358, Civil Code of Panama, provides : 

"The actions for the repair of the damage arising firom an offense or fault* 
which may be brought against those who may be punishable for the offense or 
fault, prescribe within the terms fixed in the Penal Code for the prescription 
of the principal penalty." 

It is of no significance, if it be a fact, that civil actions for death 
by wrongful act were not instituted, because it was a feature of the 
civil law system that reparation for private wrong was assessed in 
criminal prosecutions. Penalties were provided for most acts which 
resulted in personal injury or death, but it is. quite clear that damages 
were awarded, although it was not necessary to bring civil suits in 
order to obtain them. A separate civil action was sustained in Spain 
in 1894, and like actions since then have been entertained in Cuba, 
Porto Rico, and the Philippines. In 1896 separate civil suits were 
authorized in Panama, although the old system was also continued, by 
article 39 of law 169, which provides: 

''The civil action for the reparation of damages may be instituted by the 
party interested In the same criminal proceedings, without the necessity of 
constituting himself the accuser, and it will be decided in the Judgment that 
puts an end to the criminal case. 

''It may also be Instituted separately before the proper dvll judge, and In 
such case the <dvil action will remain in suspense until the criminal action has 
been definitely adjudged, regardless as to whether It has been instituted prior 
or subsequent to the institution of the criminal action. But for torts (the text 
In Spanish says, 'cuasi-dellctos o culpas'] the civil action for damages may be 
instituted without any dependency upon the criminal action." 

[3] It follows, therefore, that on February 26, 1904, when the Pres- 
ident issued his proclamation, the laws of Panama provided for liability 
for death by wrongful act, and also for the enforcement of that lia- 
bility in either a criminal prosecution or a civil action. 

[4] 2. No part of the act of 1896, above set out, appears in the Civil 
Code of the Canal Zone. It is contended that the provision, therein 
contained, for a separate civil remedy was not continued in effect in 
the Canal Zone after its acquisition by the United States, that no meth- 
od is elsewhere prescribed in the Civil Code for enforcing civil liability 
for death, and that therefore article 2341 is ineffectual. The procla- 
mation of the President provided that — 

"The laws of the land, with which the Inhabitants are familiar, and which 
were in force in February, 1904, wlU continue In force in the Canal Zone," etc. 

The Isthmian Canal Commission was authorized to prepare a Penal 
Code and a Civil Code for the Canal Zone. Even if they had failed to 
include a provision to enforce article 2341, it does not follow that this 
article would cease to be in effect; for, in view of the President's 
proclamation, it is not lightly to be assumed that the mere failure to 
extend a method of procedure for enforcing a civil right, contained in 
a penal provision, would operate to extinguish that right. The omis- 
sion of express authority to bring a civil action to recover damages 
for torts was doubtless unintentional, and probably due to the fact that 
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the provision was incorporated among the penal provisions of the 
Panama Code which were all repealea. Again, it is doubted if the 
Code of Civil Procedure of the Canal Zone was intended to be exclu- 
sive, and to repeal all acts not specifically re-enacted. 

In section 2 of the Code of Civil Procedure it is stated that its pro- 
visions should be liberally construed, and it was further enacted that 
all Codes, statutes, etc., "now in force, in so far as they conflict with 
the express provisions of this Code, are hereby repealed," etc. Sec- 
tion 820. If there was no conflict, it is doubtful if there would be a 
repeal. But, if the failure to include that portion of the act of 1896, 
giving a civil right of action to enforce the provisions of article 2341, 
be construed as effecting a repeal, the Code of Civil Procedure of the 
Canal Zone contains ample authority for this action. Section 1 pro- 
vides that an ''action" means : 

"An ordinary suit in a court of justice by which one party proeecates an- 
other for the enforcement or protection of a right, or the redress or prevention 
of a wrong." 

Other provisions arc: 

Section 88 (10) : "If the recovery of money or damages is demanded, the 
amount demanded must be stated.*' 

Section 107 : "Every action must be prosecuted in the name of the real party 
in interest." 

Section 172 : "The word 'action' as used in this chapter, Is to be construed, 
wherever it is necessary to do so, as including a special proceeding of a civil 
nature." 

In addition to all this, under our system of jurisprudence, it is the 
duty of civil courts to enforce civil rights of action, and special au- 
thority to do so is not necessary. Article 2341 is the basis for au- 
thority to bring civil suits for damages for personal injury-, as well as 
for death. In Panama Railroad v. Bosse, 239 Fed. 303, 152 C. C. A. 
291, this court affirmed a jud^ent for personal injury, occurring in 
the Canal Zone, based upon this particular statute, and its decision was 
affirmed by the Supreme Court. 249 U. S. 41, 39 Sup. Ct. 211, 63 L. 
Ed. 466. 

Again, in Panama Railroad Co. v. Toppin, 250 Fed. 989, 163 C. C. 
A. 239, this court upheld the right of action under this statute for a 
personal injury which occurred in Panama, and its decision was af- 
firmed in 252 U. S. 308, 40 Sup. Ct. 319, 64 L. Ed. 582. In comment- 
ing on the statute now under consideration, the Supreme Court said : 

"There seems to have been a rule of practice under the Colombian Judicial 
Ck)de (article 1501) by which, if the civil action and the criminal action aris- 
ing out of the same acts are not brought at the same time, the civil action can- 
not be prosecuted until the conclusion of the criminal action with the condem- 
nation of the delinquent But such rule obviously can have no application here, 
among other reasons because it refers to the case where the same person is 
liable both civilly and criminally. Here it is the engineer who is liable 
criminally under the Police Code and the company against whom civil liability 
is being enforced." 

The Supreme Court had in mind also another statute of Panama, en- 
acted in 1887, and reproduced in the opinion, which reads : 

"Railroad companies are responsible for the wrongs and injnrio*? which are 
caused to persons and properties by reason of the service of said railroads 
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and which are Imputable to want of care, neglect, or violation of the respective 
police regulations which shall be Issued by the government as soon aa the 
law is promulgated." 

This statute was applicable to the Panama Railroad Company. It 
was then, as it is now, the only railroad company in the Canal Zone. 
Other cases in which this court has upheld the right of action for per- 
sonal injuries are Bergen Point Iron Works v. Shaw, 249 Fed. 466, 
161 C. C. A. 424; Pacific Mail S. S. Co. v. Beneby, 250 Fed. 444, 162 
C. C. A. 514. It is true that in these cases the point was not made that 
recovery could only be had as an adjunct to a criminal prosecution, but 
the cases are to the effect, nevertheless, that civil suits lie for injuries ; 
and if they lie for injuries, then they do for death, because all actions 
for damages, whether for injury or death, arc based upon this statute 

[6] 3. An assignment is based upon a charge of the court to the ef- 
fect that, if the jury found that no explanation of the wreck was made, 
the defendant's negligence was established. Immediately following 
that charge, the court stated that if defendant had made satisfactory 
explanation, and if ^e jury were satisfied that the defendant was not 
negligent, it should render a verdict of not guilty. In another part of 
the charge, fhe jury was instructed that the derailment of the train 
made out a prima fade case, on which plaintiff was entitled to recover 
unless tlie presumption of negligence was overcome. 

The acts of negligence pleaded are : The placing of the refrigerator 
cars, which were much larger than the others, next to the engine and 
in front of the passenger cars, and excessive speed. The evidence 
shows that other wrecks had occurred, which could not be explained by 
any defect in the track or rolling stock, but in each of them the refrig- 
erator cars occupied the same position relative to the passenger coach- 
es. On the issue of speed, the engineer testified the train was running 
at from 33 to 35 miles per hour ; the conductor estimated the speed at 
29 miles, although he had testified in the companion case of Castilla, 
two days before, that the speed ranged from 35 to 40 miles per hour. 
At the time of the accident the train was on a curve and running down 
grade. 

It is quite clear that the court did not intend to leave the impression 
upon the jury that the negligence of defendant was established, but 
only that the fact of the derailment was prima facie evidence of neg- 
ligence. So construed, the instruction was correct. San Juan Light 
Co. V. Requena, 224 U. S. 89, 32 Sup. Ct. 399, 56 L. Ed. 680; Bergen 
Traction Co. v. Damerest, 62 N. J. Law, 755, 42 Atl. 729, 72 Am. St 
Rep. 685; Minahan v. Railroad Co., 138 Fed. 37, 70 C. C. A. 463; 
Weber v. Railroad Co., 175 Iowa, 358, 151 N. W. 852, L. R. A. 1918A, 
626; 13 L. R. A. (N. S.) 606; 29 L. R. A. (N. S.) 811. 

Error is not made to appear by any of the assignments, and the 
judgment is affirmed. 

WALKER, Circuit Judge (dissenting). No fact or circumstance 
has been called to our attention which indicates that, while the above 
set out article 2341 of the Civil Code was in force in Panama and Co- 
lombia prior to the acquisition of the Canal Zone by the United States, 
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it was understood or administered as having the effect of giving a civil 
ri^ht of action for the death of a human being caused by the wrong or 
negligence of another. So far as the writer is informed, no court or 
commentator whose opinion on the subject would be entitled to weight 
has expressed the opinion that that provision, standing by itself, gives 
such a right of action. The only disclosed recognition of the existence 
of such a right of action as a part of the law of Panama was after 
the United States acquired dominion over the Canal Zone, and was 
based on enactments which have not become part of the law of the 
Canal Zone. By the criminal law of Colombia and Panama, which was 
not continued in force in the Canal Zone, one guilty of a crime includ- 
ing homicide, may, in criminal proceedings against him for the offense, 
be adjudged to make reparation to another who was damaged or ili- 
. jured thereby. Such an award, so made, is an enforcement of a pro- 
vision of the public criminal law, though a private person is a benefi- 
ciary of such enforcement. 

The language used in the article mentioned certainly does not plain- 
ly disclose an intention to give a right of action for wrongful death. 
A provision of the Louisiana Civil Code, equally, if not more, compre- 
hensive in its terms, and which contains nothing indicating that it deals 
only with offenses or faults involving penal consequences, was held 
not to give such a right of action. In view of the generality of the 
language of the provision, the* absence of any satisfactory showing 
that, during the long period of time it was in force prior to the acquisi- 
tion of the Canal Zone by the United States, the effect was accorded 
to it of giving a civil right of action for wrongfully or negligently caus- 
ing the death of a human being, is not without weight in determining 
the meaning to be given to it as part of the law of Panama which was 
continued in force in the Canal Zone. The avowed purpose was to con- 
tinue in force existing private law with which the inhabitants of the 
acquired territory were familiar. To give a provision of such law so 
continued in force a meaning not clearly expressed by its language and 
which, prior to the change of sovereignty, it was not understood to 
have, practically would amoxmt to changing the law. It is disclosed 
that, before the change of sovereignty, a familiar incident of criminal 
proceedings in the territory affected by the change was an adjudica- 
tion that the wrongdoer make reparation to one who was injured by 
the commission of the crime, even if the crime was a homicide. It is 
not disclosed that, prior to the change of sovereignty, the provision in 
question had acquired the status of familiar law having the effect of 
giving a civil right of action for wrongfully causing die death of a 
human being. 

Under the common law a civil right of action for wrongfully caus- 
ing the death of another does not exist in the absence of a statute giv- 
ing it. The Hariisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. Ed. 
358. Common-law principles are not be ignored in dealing with 
provisions of a system of private law, not of common-law origin, 
which is kept in force by the United States in territory acquired from 
another sovereignty. Panama Railroad Co. v. Bosse, 249 U. S. 41, 39 
Sup. Ct. 211| 63 L. £d. 466. The rule that a statute disclosing a pur- 
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pose to do so IS required to give a civil right of action for wrongfully 
causing another's death is a part of the system of law with whidi the 
present inhabitants of the Canal Zone are familiar. To accord to the 
provision in question the effect of giving such a right of action would 
amount to giving it a meaning not plainly expressed by its languag:e, 
and which it is not shown to have acquired before it was continued in 
force in the Canal Zone, and to giving it an effect which such a provi- 
sion does not have under the law which is familiar to the present in- 
habitants of tliat territory. It well may be supposed that if, prior to 
the change of sovereignty,, the provision in question was authentically 
recognized as having the meaning now attributed to it in behalf of the 
defendant in error, a satisfactory showing to that effect could and 
would have been made. 



PANAMA R. CO. v. CASTILLA. 

(Circuit Court of Appeals, Fifth Circuit April 15, 1921.) 
No. 3566. 

1. Parent and diUd c=»l— Child born out of weAoek beld ''lllesiiiiiiate child,** 

when not acknowledged pursuant to statute. 

Under Civ. Code Panama, arts. 6, 52, 54-57, relative to legitimate and 
Illegitimate children, a child bom out of wedlock of intercourse not 
punishable was simply illegitimate, where the mother had not complied 
with the statutory requirements as to acknowledgment by pabUc instru- 
ment or testamentary act. 

2. Death <&=»31 (7)— Mother of illegitimate child has no right of action under 

law of Canal Zone. 

There being no statute in the Canal Zone declaring an illegitimate chUd 
legitimate as to its mother, the mother has no right of action for a wrong- 
ful act causing death. 
3« Bastards ^=»l<)-*Statute of Panama as to relatton t9 mother held not In 
force in Canal Zone. 

A Panama statute providing that acknowledgment on the part of the 
mother is presumed with respect to certain iUegitimate chUdren, and that 
they shall be considered as natural in relation to her as if recognized, is 
repealed as to the Canal Zone, because not induded in the Civil Code con- 
tinued in force in the Canal Zone, and in conflict with provisions included 
in such Code. 

In Error to the District Court of the Canal Zone ; John W. Hanan, 
Jud^e. 

Action by Camila Castilla against the Panama Railroad Company. 
Judgment for plaintiff, and defendant brings error. Reversed. 

Frank Feuille and Walter F. Van Dame, both of Ancon, C. Z., for 
plaintiff in error. 

William C. Maclntyre and W. C. Todd, both of Cristobal, C. Z., for 
defendant in error. 

Before WALKER, BRYAN, and KING, Circuit^'judges. 

BRYAN, Circuit Judge. This action was brought by defendant in 
error, herein called plaintiff, against plaintiff in error, herein called 

^=»For other cases see same topic & KSY-NUMBER in all Key-Numbered DJsests A Indexes 
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deiendant, for the alleged negligent killing of plaintiff's minor son, of 
the age of six years, which occurred in a wreck of one of defendant's 
trains in the Canal Zone. The complaint alleged that the child was 
plaintiff's natural son. This allegation was denied by the answer. 
Plaintiff was never married. When her son was about a year old, he 
was placed in the custody of James Rock and his wife, Rachel Rock, 
and remained in their custody until both he and Rachel were killed in 
the wreck of the train on which they were passengers. The child had 
never been acknowledged by plaintiff by any public instrument or 
testamentary act. There was judgment for plaintiff. 

The question whether a cause of action for death by wrongful act 
exists in the Canal Zone was raised by demurrer to the complaint, the 
overruling of which is assigned as error. That question has been 
considered and disposed of adversely to defendant in Panama Railroad 
Co. V. James Rock (C. C. A.) 272 Fed. 649, this day decided, and what 
is there stated need not be repeated here. That case is decisive of this 
upon all questions, except upon that of whether plaintiff sustained such 
relation to the deceased child as to authorize a recovery by her. 

[1] The Civil Code of Panama, in force in the Canal Zone, con- 
tains the following provisions : 

"Legitimate children are caUed those conceived during the real or putative 
marriage of their parents, which produces legal effects, and those legitimated 
by the marriage of the same, snbsequently to the conceptloiL All others are 
iUegitimate." Artide 6, p. 544. 

'^Illegitimate children are natural or begotten in criminal and punishable 
interconrse, or simply illegitimate." Article 52, p. 27. 

"ChUdren born out of wedlock, not of punishable Intercourse^ may be 
acknowledged by their parents or by one of them, and shaU have the legal 
quality of natural children with respect to the father or the mother who may 
have acknowledged them.*' Article 64, p. 661. 

"The acknowledgment is a free and voluntary act of the father or mother 
who acknowledges." Article 55, p. 561. 

"The acknowledgment must be made by a public instrument inter vivos, or 
by a testamentary act." Article 56, p. 561. 

'*The acknowledgment of the natural child must be notified and accepted 
or repudiated in the same manner as legitimation would be, according to 
TiUe II of the avil Code." Article 57, p. 562. 

Plaintiff having failed to comply with these statutory requirements 
as to acknowledgment, it follows that her deceased child was * 'simply 
illegitimate." 

[2] By statute in some of the states an illegitimate child is declared 
to be legitimate as to its mother, but there is no law to that effect in 
the Canal Zone, and consequently there is no right of action in the 
plaintiff. 

[3] To sustain recovery, reliance is had upon an act of the Republic 
of Panama of 1890, which provides that acknowledgment on the part 
of the mother is presumed with respect to children conceived by her 
when she was a single woman, and that such children "shall be con- 
sidered as natural in relation to the mother, as if they had been rec- 
ognized by a public instrument." But this act of 1890 is not included 
in the Civil Code of the Laws of Panama continued in force in the 
272 F.— 42 
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Canal Zone, and, inasmuch as it is in conflict with the provisions above 
quoted, which were included, it must be considered as having been 
repealed. 
The judgment is therefore reversed. 

WALKER, Circuit Judge, concurs in the result 



POTTASH et aL v. HERMAN REACH & CO., Ine. 

(Circuit Ck)urt of Appeals, Third Circuit. February 25, 1921. Rehearing De- 
nied April 23, 1921.) 

No. 2614. 

L Sales <»=>81(1)— Gontraet held to bind seUer to make flhlpment, but not 
delivery, wUIiId eertalii time. 

Where a contract for the sale of goods, manifestly made with reference 
to special war conditioDs, fixed the time for shipment of the goods from 
a foreign country, but contained a provision, **No arrival, no sale," the 
seller did not imdertake to nuike delivery, but merely agreed to ship the 
goods on the date specified, and the buyer cannot reject the goods for 
delay in delivery. 

2. Sales <t=s>267— Contrad; held to take away right to rejeet for breach of im- 

plied warranty. 

In a contract for the sale of goods to be Imported, which was mani- 
festly made in view of war conditions, a stipulation for claims for defect 
of quality, but providing that in no event could goods be rejected after 
arrival, stipulated against the law of implied warranty that the goods 
were merchantable, and required the buyer to accept the goods in any 
event and adjust his claim for damages after acceptance. 

3. Sales ^==>85(1) — Contract held to preclude rejectlMi for shortage in de- 

livery. 

In a contract for the sale of goods to be imported, manifestly made 
with reference to war conditions, a stipulation that goods lost were not 
to be replaced by the plaintiff refers to the loss of any part of a consign- 
ment, as well as to the loss of the whole of it, and deprives the buyer of 
his right under the law merchant to reject the entire consignment for a 
shortage. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by Herman Reach & Co., Incorporated, against Max Pottash 
and another, trading as Pottash Bros. Judgment for plaintiff, and de- 
fendants bring error. Affirmed. 

Max Aron and B. D. Oliensis, both of Philadelphia, Pa., for 
plaintiffs in error. 

Ralph B. Evans, of Philadelphia, Pa., for defendant in error. 

Before BUFFINGTON, WOOI^LEY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. To contracts written with especial ref- 
erence to extraordinary conditions, plaintiffs in error invoke princi- 
ples of commercial law applicable to ordinary transactions of purchase 
and sale. But the contracts concerned no ordinary transactions. They 

.^=:»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexea 



Digitized by 



Google 



POTTASH V. HERMAN BEACH & CO, 659 

(272 F.) 

had to do with shipments of commodities from a remote part of the 
world under known scarcity of ships and dangers of navigation due to 
war and particularly to conditions abnormal even in. war. No one 
disputes the law proposed. The only question is, whether on the 
court's interpretation of their engagements, the parties, knowing the 
law, made contracts which placed their performance outside its ap- 
plication. We agree with the learned trial judge that this is what 
they did. 

The main facts of the case were these : Herman Reach & Co., Inc. 
(to whom we shall refer as the plaintiff), entered into two contracts 
with Pottash Brothers (to whom we shall refer as the defendants) for 
the sale of burlap by two consignments to different ports in the United 
States. The relevant parts of the first contract are ^e following: 

Sale Contract 

Herman Reach & Co., Inc. 

Burlap & Bags 

New York, March 16th, 101& 
Sold to Pottash Bros. 
Quantity About Sixty-six thousand (66,000) Yards 

33 bales 
Description 40"— 10% oz. Burlap 

April shipment from Calcutta 
Position Scheduled to saU per S/S "Suki Maru** 
Price 21^ per yard, landed Pacific Coast 
Terms Net Cash against Inland bill of lading. 

Remarks (Here follow stipulations — ^irrelevant to the issues of the case — > 
with reference to dellyeries subject to strikes, fire, loss of 
goods at sea, and other unavoidable conditions, and with refer- 
ence also to the sale being made subject to tariff changes and 
to the requirements of the War Trade Board regarding ex- 
port and res^e of the goods.) 
No arrival, no sale. 

If goods lost, not to be replaced by us. 

If any claims be made on account of quality, unmerchantable 
condition, or any other reasons, notice must be given within 
fourteen days of the landing of the goods, but in no event can 
goods be rejected after arrival. 

[1] Manifestly, this was a war contract. Well knowing the difficul- 
ty of getting cargo space and thereafter of pursuing voyages without 
interruption in war time, it is clear from the terms of this contract that 
the plaintiff undertook, not to make delivery, but to make shipment 
within a named period. The defendants assumed the ipconvenience 
and loss of delays, conditioned, however, on the plaintiiFs timely 
shipment. The parties thus divided these hazards of war. The plain- 
tiff, however, broke its contract by making a delayed shipment result- 
ing in a corresponding delay in arrival at the port of delivery. But the 
defendants agreed on the arrival of the goods that they would accept 
them if the plaintiff would ship them at its own expense, as later it did, 
from the Pacific port to Goshen, Indiana, under circumstances which 
raised an issue of fact as to whether the defendants, agreeing to ac- 
cept the goods at Goshen, Indiana, had agreed to a modification of the 
contract and had waived the plaintiff's breach. This issue, properly 
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submitted we think, has been determined by the verdict against the 
defendants, thus disposing of this aspect of the defense. 

The other contract was in the main the same as the first, differing 
only in terms having to do with the quantity of goods and their price 
and with the date of shipment and port of delivery. This contract, 
bearing date April 2, 1918, was for 200 bales of burlap and called for 
May/June shipment from Calcutta, v/ith option one month later, goods 
to be consigned to the port of New York and payment made on arrival. 
It also contained the stipulation that — 

"If any shipments cannot be made during the month contracted for, owing 
to any cause beyond the seUer's control, suich goods shall be shipped as soon 
•as practicable without penalty to the seller." 

The evidence shows that under this contract the plaintiff shipped 25 
bales of burlap on a steamer leaving Calcutta within the contract pe- 
riod. On arrival in New York only 19 of the 25 bales could be found. 
These, on being tendered, the defendants refused to accept. The de- 
fendants justified their refusal to accept the goods on three grounds 
long established in the lex mercatoria and embodied in the Uniform 
Sales Act as adopted by many states and particularly in the Sales Act 
of Pennsylvania (Pa. St. 1920, §§ 19649-19726). 

The first ground was that of unreasonable delay in the arrival of the 
goods, and is based on the proposition that where a vendor undertakes 
to make delivery of goods at a distant place, he assumes the risks of 
carriage (unless otherwise provided), and, the carrier being his agent, 
he is responsible for delay ; the second, that the goods were damaged, 
2i,nd is grounded on a breach of an implied warranty of their merchant- 
able quality ; and the third, that there was a shortage in the consign- 
ment, and is rested on the rule that "where the seller delivers to the 
buyer a quantity of goods less than the quantity he contracted to sell, 
the buyer may reject them." We question none of these principles of 
the law merchant but find them inapplicable to the second contract in 
suit because it is evident from its terms, the parties, in view of condi- 
tions in the war zone through which the cargo had to pass, contracted 
expressly to exclude their application. The sole engagement of the 
plaintiff with reference to the transit of the goods was that of ship- 
ment at a named place and within a named period. If the goods were 
lost en voyage, the loss would fall on the plaintiff alone as expressly 
provided by the term, "No arrival. No sale." There was no under- 
taking on the part of the plaintiff to make delivery; therefore there 
was no liability on its part for failure to deliver or for delay in de- 
livery. 

[2] Against the buyer's right to reject damaged goods when not 
conforming to an implied warranty of merchantable condition, the par- 
ties contracted that — 

"If any claims be made on account of quality, unmerchantable condition, or 
other reasons, notice must be given within fourteen days of the landing of 
the goods, but in no event can goods be rejected after arrival" 

— clearly stipulating against the law of implied warranty, providing for 
acceptance in any event, and arranging a method of adjusting claims 
for damages after acceptance. 
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[3] In their defense that they were not bound to accept a part con- 
signment, due to the loss of six bales, the defendants were confronted 
with the stipulation that "If goods lost, not to be replaced" by the 
plaintiff, which, read in connection with the rest of the contract, we 
regard to be a stipulation not with reference to the loss of the whole 
consignment but with reference to loss of any part of it, abrogating the 
customary rule in such case. 

We concur in the interpretation of the learned trial judge that the 
contract between these parties showed in the main that — 

'TThe plaintiff did not agree to deliver, but to ship within the contract time. 
The defendants did not agree to assnme the risks of loss In transit nor any 
responsibility until the goods arrived at the place of delivery, but if the 
goods were l^ipped in accordance with the contract, they (the defendants) 
did agree to accept, as and when delivered and such as were delivered." 

Thus the parties split the risks of war and made a contract, which, 
though contrary to the law usually applicable to such transactions, 
was entirely valid. 

This interpretation of contracts, on which the plaintiff sued to re- 
cover damages for the defendants' breach by non-payment, was prop- 
erly made to the jury. The judgment entered on the verdict for the 
plaintiff is therefore affirmed. 



SLATER et al. ▼. LATEOIOP eC aL 

(arcoit Court of Appeals, Ninth Circuit. May 2, 1021.) 
No. 3626. 

L Dedication ^=>2I — ^Noft negatived by secret intention to the contrary. 

The dedication of an alley to public use is not negatived by testimony 
of the owners that, when they opened the alley for use, they secretly re- 
served the right to close it at any time, where their acts indicated an 
intent to dedicate to the public contrary to such reservation, 
t Dedication <d=»20 (2)— Opening alley to public use held to establish decHca- 

tiOD. 

Where the owners of adjoining lots near the center of a long block 
opened an alley on the line between their lots through the block and per- 
mitted its use by the public generally for more than ten years, during 
which time the dty council required the repair of the alley and the 
sidewalk therein, and did other acts tending to show an acceptance of the 
alley as dedicated to public use, the dedication is complete and the owners 
cannot thereafter close the alley to the Injury of others. 

3. Dedication <6?=^l-^ayment of taxes does not negative dedication. 

The fact that the owner of lots continued to pay without protest the 
taxes assessed against the lots does not negative a dedication by them of 
an easement over a narrow strip from one side of the lots, where it did 
not appear whether the assessor had considered the existence of that 
easement in fixing the valuation. 

Appeal from the District Court of the United States for the Third 
Kvision of the Territory of Alaska ; Charles E. Bunnell, Judge. 

Suit for injunction by A. E. Lathrop and another against H. A. Slat- 
r and another. Decree for complainants, and defendants appeal. Af- 
imied. 

t=»For oUier cases see uiDe topic 6 KBT-NUMBBR in aU Key-Numbered Digests A Indexes 
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The appellees, claiming to be specially Injured by the proposed closing of 
Burkhart alley In the town of Cordova, brought suit on behalf of themselves 
and the public to enjoin the appellants from closing the said alley, alleging 
that the alley was by implied dedication and by prescription a public high- 
way. The court below sustained the appellees* bill, and granted the r^ief 
prayed for. From that decree the appeal is taken. 

The town site of Cordova is located upon a steep and broken hillside. The 
alley in controversy intersects block 7 at about its center. Block 7 is bounded 
on the east and west by First and Second streets, respectively, and on the 
north and south by C. and B. streets, respectively. B. street is very steep, be- 
ing 26 feet higher at Second street than at First street. The lots bounding the 
alley are lots 7 and 8, fronting on First street, and directly back of them lots 
26 and 25, fronting on Second street. On the east side of First street, and 
fronting Burkhart alley, is the building of the appellee Lathrop, and on lot 25 
in block 7 the property of the appellee Johnson, on which is looated the "Burk- 
hart Apartments." The appellant Slater owns lot 7, and the Bank of Alaska 
owns lot 8, in block 7. Burkhart alley is 8 feet wide, and consists of 4 feet 
of the south side of lots 7 and 26, and 4 feet from side of lots 8 and 25. The 
court below, upon the issues and evidence, made findings of fact, which are 
in substance as follows : 

That on the property of the appellee Lathrop is a large building, which cost 
more than $100,000, in which he operates a motion picture theater, and rents a 
number of stores for mercantile businesses, and rents a number of living 
apartments and offices; that from that building the town of Cordova main- 
tains a crosswalk directly across First street to the entrance of Burkhart 
alley ; that the closing of the alley would result in special damage to said 
appellee ; that the appellee Johnson maintains on lot 25 a three-story building 
used as an apartment house, the only entrance to the apartments of the base- 
ment being off of Burkhart alley; that she purchased said lot on July 8» 
1918, at whicE time and for a great many years prior thereto Burkhart alley 
was and had been an open public way, and was and had been continuonsly 
used by the public as such; that the closing of the alley would result in a 
special injury to said appellee. The court further found that in May, 1906^ 
the town site of Cordova was surveyed and platted ; that First street is the 
principal business street in the town ; that in the summer of 1908 the owners 
of lots 7 and 8 and 25 and 26 in block 7, being about to erect buildings upon 
their respective lots, agreed among themselves to open an alley 8 feet wide 
from First street to Second street, and for that purpose they gave strips 4 feet 
wide north and south of the line between said lots; that said alley then 
became known, and ever since has been known, as Burkhart alley, and the 
said owners erected buildings on their said lots, leaving an alley 8 feet wide 
from First to Second street, and they made numerous entrances into their 
said buildings from Burkhart alley ; that the owners of the buildings on lots 
7 and 8, at a height of about 12 feet above the alley, extended their buildings 
to the dividing line between their lots, leaving a covered passageway 8 feet 
wide by 12 feet high, and 100 feet long ; that the alley was first opened to the 
public about October, 1908, and has ever since been used by the general public 
as a public highway ; that the town of Cordova was incorporated on July 14, 
1909, and from that time until the trial of the suit the common councU of the 
town has exercised rights of ownership, authority, and control over Burkhart 
alley without objection or permission from any one, has provided for the 
lighting of Burkhart alley a good portion of said time, and has supervised and 
required the sidewalk in said alley to be kept in good repair, has caused fire 
hydrants to be placed opposite the intersections of said alley with First street 
and Second street, and erected the crosswalk 6 feet wide from the westerly 
terminus of Burkhart alley across First street; that at no time have the 
owners of any of the four lots abutting on said alley claimed or contended 
to the public that the alley was not a public highway, until on August 8, 
1918, when they began to obstruct and close the same; that for more than 
10 years the alley was continuously and without interruption used by the 
inhabitants, residents, and general public of Cordova as a public street or 
alley, with the knowledge and acquiescence of the owners of all said lots 
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adjoining the same, and without objection from any person whomsoever, and 
such use and possession by the public was continuous and exclusive and un- 
der claim of color of right, and the common council of Cordova, shortly after 
the alley was opened to the public travel, accepted the same as a public 
thoroughfare by lighting it, keeping it clear of obstructions, etc. 

B. O. Graham and Edward F. Medley, both of Cordova, Alaska, and 
E. E. Ritchie, of Valdez, Alaska, for appellants. 

Donohoe & Dimond, of Valdez, Alaska, and R. F. Lewis, of San 
Francisco, Cal., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1,2] 
The appellants contend that some of the findings of fact of the court 
bdow are but conclusions of law, and that others are unsustained by 
testimony. We have carefully examined the evidence, and we think 
the undisputed testimony sufficient to sustain the decree of the court 
below. Two of the owners, who laid out the alley and constructed 
their buildings in such a way as to leave an open passageway to the 
public, testified that they had no intention to dedicate it to the public, and 
that they and the other owner agreed between themselves that they might 
close the alley at any time that they saw fit; but in ascertaining whether 
there was intention to dedicate a street or alley way to the public the 
courts do not look to the secret intention of the owner of the land, but 
consider his acts. In this case the owners never disclosed to the public 
the existence of their mutual understanding that they reserved the right 
to close the alley. On the contrary, they left the alley Open to public 
use for more than 10 years, and during that period, without objection 
from them or their successors in interest, large numbers used the alley 
as a passageway between First and Second street. Those facts alone 
have been held sufficient to estop an owner to deny dedication. In 
Cincinnati v. White, 6 Pet. 431, it was held that no particular form 
of ceremony is necessary in the dedication of land to public use, and 
that all that is required is the assent of the owner of the land and the 
fact of its being used for the public purposes. Among the cases in 
point are Kennedy v. Portland, 92 Or. 300, 179 Pac. 667; Hartley v. 
Vermillion, 141 Cal. 339, 74 Pac. 987; Humphrey v. Krutz, 77 Wash. 
152, 137 Pac. 806; School Dist. v. Tooloose (Mo.) 195 S. W. 1023; 
Evans v. City of Brookings, 41 S. D. 225, 170 N. W. 133 ; Riley v. 
Buchanan, 116 Ky. 625, 76 S.*W. 527, 63 L. R. A. 642, 3 Ann. Cas. 
788; Town of Marion v. Skillman, 127 Ind. 130, 26 N. E. 676, 11 L. 
R. A. 55; Onstott v. Murray, 22 Iowa, 457; Howard v. State, 47 Ark. 
431, 2 S. W. 331 ; City of Bloomfield v. Men, 146 Ky. 34, 141 S. W. 
400, 7 A. L. R. 122. 

But in this case there was more than the mere public use of the 
alley for a period exceeding 10 years. There were acts of the city coun- 
cil which tended to show acceptance of the alley as dedicated to public 
use. On Tune 17, 1912. the common council directed the chief of police 
to notify the owners to "repair the walk in Burkhart alley,'* On June 



Digitized by 



Google — 



664 272 FEDERAL REPORTER 

16, 1914, the common council authorized the fire committee to place 
hydrants on First and Second street "opposite Burkhart alley." On 
November 6, 1916, the common council by ordinance again directed 
the owners "to repair Burkhart alley." 

The appellant cites authorities to the proposition that when the pro- 
prietor of land constructs an alley over it fof his own use, the mere 
use thereof by the public through his sufferance, no matter how long 
continued will not show dedication to the public use. 18 C. J. 105, 
and cases there cited. But the facts as we view them, do not show 
that Burkhart alley was opened for the mere use or convenience of the 
adjacent landowners. They show, on the contrary, that the alley was 
opened as a thoroughfare between two streets, bisecting for the public 
convenience an unusually long block. One of the landowners, who join- 
ed in opening the alley, testifying for the appellants, said that he con- 
sidered it an advantage to have Burkhart alley open as a public high- 
way and have the public use it freely as a highway. 

[3] The appellants contend that dedication is inconsistent with the 
fact that they have continuously paid taxes on the land occupied by 
the alley where it adjoins their respective lots. All that appears, how- 
ever, is that the appellants have been assessed and have paid taxes upon 
lots 7 and 8, respectively. They are the owners in fee of those lots. 
The alley is but an easement occupying a very narrow strip of each. 
The lots are still known by the numbers given them before the alley 
was opened. Whether or not the land occupied by the alley was tak- 
en into consideration by the assessor does not appear, and we cannot 
see that anything can be claimed from the fact that the appellant paid 
taxes on lots 7 and 8. Campau v. City, of Detroit, 104 Mich. 560, 62 
N. W. 718. 

The decree is affirmed. 



ANDERSON ▼. AVET ei aL * 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1921.) 
No. 3612. 

1. Corporations <&»320 (4)— Stockholder not entitled to maintain suit against 

director for l)eneflt of corporalioii, unless corporation so entitled. 

A stockholder could not maintain a suit for the benefit of the corpora- 
tions against a director to compel him to pay for stock issued in payment 
of property, or for less than its par value, unless the corporation would 
have been entitled to maintain a suit 

2. Oorporatiions ^^320 (7) —Stockholder's bill on behalf of corporation against 

director to compel payment for stock held to state no cause of action. 

Under Comp. St. Idaho 1919, S 4728, providing that no corporation shall 
issue stock except for money, property, labor, or services, etc., and section 
4752, providing that the judgment of the directors as to the value of 
labor, services, or property shall be conclusive, in the absence of fraud, a 
stockholder's bill on behalf of the corporation against a director alle^ng 
that the directors issued stock to themselves in payment for property of 

^=»For other ;Ase8 see same topic ft KEY-NUMBER Jo aD Key-Numbered Digests ft Indexes 
^Rehearing denied August 1, 1921. 
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no ralne to the corporation and other stock for 25 cents on the dollar of 
the par value stated no case of action, the absence of any allegation 
tending to show fraud. 

Appeal from the District Court of the United States for the South- 
em Division of the District of Idaho; Frank S. EHetrich, Judge. 

Suit by H. C. Anderson against O. H. Avey and another. From a 
judgment dismissing the suit, plaintiff appeals. Affirmed. 

When this suit came on for trial on the bill as amended and the answer 
thereto, the court, having permitted the complainant to "introduce testimony 
under a reserved ruling on the defendants' objection to the introduction of 
cnich testimony," subsequently sustained a motion made by the defendants to 
dismiss the suit, and, a judgment to that effect having been entered, the 
present appeal was taken. The sufBlciency of the bill is therefore the question 
for decision. It shows upon its face that the appeUee corporation was organiz- 
ed on or abourApril 19, 1010, under the laws of the state of Idaho, its articles 
of incorporation authorizing the issuance of capital stock in the amount of 
2,500 shares of the par value of $100 each, with power to purchase a^nd ac- 
quire, among other things, lands and waters, and operate or sell or lease the 
same ; that the by-laws of the corporation provided, among other things, that 
it should be the duty of the board of directors to cause to be issued to the 
stockholders in proportion to their several interests certificates of stock not 
to exceed in the aggregate the capital stock of the company ; that on or about 
February 21, 1910, 100 shares of the stock of the corporation were issued by 
direction of its board of directors to each of them, consisting of the appellee 
Avey and A. P. Scritchfleld, M. F. Albert, J. W. Roberts, L. V. Hatch, Otto O. 
Miller, and'R. E. Haines — such stock being issued as fully paid, the considera- 
tion being for such 100 shares a one-seventh equity in certain land, consisting 
of about 240 acres in Canyon county, Idaho; such equity being an option 
held by those named persons to purchase the land, and which interests the 
bill alleged 'Vas not of the value of said shares of stock so issued, to wit, 
$70,000, or any value at all to said corporation." The last-quoted allegation, 
however, was Immediately followed by the further allegation of the bUl that 
t)etween March 21, 1912, and September 21, 1915, 662 more shares of the capital 
stock of the corporation were sold by the said directors to themselves for 
25 cents on each dollar of its par valuation. Of the 662 shares so alleged to 
have been purchased by the board of directors for one-fourth of their par 
value, the appellee Avey Is alleged to have purchased 116 shares. The bill 
alleged that on those 116 shares there remains due from Avey to the corpora- 
tion ^8,700, and the further sum of $10,000 for the 100 shares of the stock 
originally received by him. making $18,700 in the aggregate, for all of which 
the complainant sued "for the benefit of the corporation, to require and compel 
the defendant above named to pay the amount due upon his purchase of said 
stock" — the complainant further alleging himself to be the owner and holder 
of 304 shares of the total issue of 1,428 shares of the capital stock of the 
company. 

Hawley & Hawley, James H. Hawley, Jess Hawley, O. W. Worth- ' 

wine, and Sam S. Griffin, all of Boise, Idaho, and John H. Norris, of j 

Payette, Idaho, for appellant. ' | 

Richards & Haga, of Boise, Idaho, Thompson & Bicknell, of Cald- ' 
well, Idaho, and McKeen F. Morrow and J. L. Eberle, both of Boise, 
Idaho, for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges, 

ROSS, Circuit Judge (after stating the facts as above). It is, of 
course, clear that a corporation has no power to agree with subscribers 
to its stock upon any terms that are in violation of its articles of in- 
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corporation or of any constitutional or statutory provision. The stat- 
utes of Idaho relating to the powers of corporations, while declaring* 
(in section 4752 of the Compiled Statutes of 1919) that no preferred 
stock shall be issued for less than its par value, either in cash or its 
equivalent, makes no such limitation or restriction regarding the com- 
mon stock, for the preceding section 4728, relating to stock and stock- 
holders, provides that : 

"No corporation shaU issue any stock as paid up, in whole or in part, or 
credit any amount, assessment or call as paid upon any of its stock, except 
lor money, property, labor or services, actually received by the corporation, 
or actually paid upon the indebtedness of the corporation, as provided in tbis 
section, to the full value of the amount credited upon such stock." 

— ^and the concluding clause of section 4752 is in these words : 

"When any corporation shall issue stock or bonds for labor done, services 
performed or property actually received, the judgment of the directors of such 
corporation as to the value of such labor, services or property shall, in the 
absence of fraud in the transaction, be conclusive." 

There was a similar statute in the state of Washington, and in the 
case of Cunningham v. Holley, Mason, Marks & Co. et al., 121 Fed. 720, 
58 C. C. A. 140, this court held that where on the organization of a 
corporation by mutual agreement full paid stock was issued to the in- 
corporators in payment for property transferred by them to the cor- 
poration, one of the incorporators who participated in such agreement 
and who became a creditor of the corporation, cannot assert its in- 
validity for the purpose of holding the other stockholders liable for 
unpaid subscriptions on the ground that the property was not in fact 
equal in value to the par value of the stock, saying, among other 
things : 

"A party to such an agreement cannot, as against other stockholders with 
whom he agreed and contracted, assert the invalidity of the transaction. 
There is in Washington no statutory prohibition against the payment of stock 
subscriptions by the transfer of property to the corporation in place of cash. 
• • * When stock is so paid for and property is so taken ii payment, it 
is the general rule that the transaction cannot be impeached, even at the 
suit of a creditor of the corporation, except for fraud. 'Where full-paid 
stock is issued for property received, there must be actual fraud in the trans- 
action to enable creditors of the corporation to call the stockholders to ac- 
count' '* 

— citing a number of cases which need not be again cited. 

[1] The present suit was not by or on behalf of any creditor, but, 
according to the express allegation of the bill, was brought by the ap- 
pellant "in the name of and for the benefit of the corporation, to re- 
quire and compel the defendant above named (Avey) to pay the amount 
due upon his purchase of said stock"; so surely, if the corporation 
would not have been entitled to maintain the suit, the complainant 
was not so entitled. 

[2] The bill is absolutely bare of any allegation tending to show any 
fraud on the part of the appellee Avey, or on the part of any of the 
other directors of the company, and die contention that the mterests 
in the land therein referred to, conveyed to the corporation by the 
seven directors who organized it, was of no value, is clearly shown to 
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. be unfounded by the express allegation of the bill that the same direc- 
tors paid in cash one-fourth of the par value of 662 of the shares of 
the stock &f the company, obviously for a working capital. 

Not only was the course pursued in the instant case sanctioned by 
the Idaho statute, and in accordance with the law as declared by the 
Supreme Court and numerous other courts, but it is a matter of com- 
mon knowledge that it was the course adopted almost every day in all 
parts of this country. See Old Dominion Copper Co. v. Lewishown, 
210 U. S. 206, 212, 28 Sup. Ct. 634, 52 L. Ed. 1025; Coit v. Gold 
Amalgamating Co., 119 U. S. 343, 7 Sup. Ct. 231, 30 L. Ed. 420 
Northern Trust Co. v. Columbia Straw-Paper Co. (C. C.) 75 Fed. 936 
Clinton M. & M. Co. v. Jamison, 256 Fed. 577, 167 C. C. A. 607 
O'Dea V. Hollywood Cemetery Association et al., 154 Cal. 53, 97 Pac 
1, 6; Inland Nursery & Floral Co. v. Rice, 57 Wash. 67, 106 Pac. 499, 

The judgment is affirmed. 



ANDERSON t. ALBERT et al.* 

(Circuit Ck)urt of Appeals, Ninth Circuit. May 2, 1921.) 
No. 3G13. 

Appeal from the District Court of the United States for the Southern Divi- 
sion of the District of Idaho ; Frank S. Dietrich,. Judge. 

Suit by H. C. Anderson against M. F. Albert and another. From a judgment 
for defendants, plaintiff appeals. Affirmed. 

Hawley & Hawley, James H. Hawley, Jess Hawley, O. W. Worthwine, and 
Sam S. Oriffin, all of Boise, Idaho, and John H. Norris, of Payette, Idaho, for 
appellant. 

Richards & Haga, of Boise, Idaho, for appellees. 

Before GILBERT, ROSS, and HUNT. Circuit Judges. 

PER CURIAM. On the authority of Anderson v. Avey et al. (No. 3612) 
272 Fed. 664, just decided, the judgment is affirmed. 



WESTINGHOUSE ELECTRIC & MFG. CO. v. FORIinCA INSULATION CO. 

(Circuit Court of Appeals, Sixth Circuit. May 6, 1921.) 

No. 3610. 

PatentB <&=>32&— 1,167,742, claims 3, 7, 8, and 14, and 1,167,743, claim 3,' for 
noiseless gears, held invalid for want of invention. 

The Conrad patents, No. 1,167,742, claims 3, 7, 8, and 14, and 1,167,743, 
claim 3, for noiseless gears, having a self-sustaining body portion com- 
posed of bakelite micarta, which differ from the prior art only by recogni- 
tion of the possibility of malcing such gears without reinforcing metal 
plates or shrouds, Jield void for want of invention. 

Appeal from the District Court of the United States for the West- 
em EHvision of the Southern District of Ohio ; John W. Peck, Judge. 
Suit by the Westinghouse Electric & Manufacturing Company 

^s^Por other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlsests A Indexes 
•Rehearing denied August 1, 1921. 
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a|[ainst the Formica Insulation Company for infringement of patents* • 
From a decree dismissing the bill (270 Fed. 632), plaintiff appeals. 
Affirmed. 

A. M. Allen, of Cincinnati, Ohio, and John C. Kerr, of New York 
City (Allen & Allen, of Cincinnati, Ohio, and Kerr, Page, Cooper & 
Hayward; of New York City, on the brief), for appellant. 

J. Edgar Bull, of New York City, John H. Lee, of Chicago, 111.^ 
and Wood & Wood, of Cincinnati, (Dhio (Dyren forth, Lee, Chritton & 
Wiles, of Chicago, 111., on the brief), for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

PER CURIAM. Suit for infringement of patents numered 1,167,- 
742 and 1,167,743, to Conrad, assignor to plaintiff, relating to noiseless 
gears, both issued January 11, 1916, under original application of July 
2, 1913 — the claims in issue being Nos. 3, 7, 8, and 14 of the first-num- 
bered patent, and claim 3 of that bearing the second n,umber. Claim 
7, which is fairly typical of the four claims of the first-numbered pat- 
ent, reads : 

"A gear having a self-sustaining working body portion, composed of fibrous 
mateiial and a phenolic condensation product." 

Claim 3 of the second-numbered patent, rea'ds : 

*'A gear having a self-sustaining working body portion, composed of lamina- 
tions of cloth and a phenolic condensation product" 

The only difference between the two claims quoted is that the first 
calls for "fibrous material," and the second for "laminations of cloth.'* 
A characteristic feature of each of the claims in suit is the lack of re- 
quirement of end plates or shrouds for the completed gears. 

The District Judge dismissed the bill on this course of reasoning: 
That Conrad was not the first inventor of the use in gear making of a 
fibrous material bound by a phenolic condensation product, nor [neces- 
sarily implied in the facts found] of a self-sustaining material of that 
character; that hard fiber, so called, was a self-sustainifig material, 
and had previously been familiarly used for the manufacture of noise- 
less gears, with or without shrouds ; that the new element which made 
plaintiff's gears highly useful and commercially successful, and supe- 
rior in some adaptations to all preceding types of noiseless gears, was 
the composition of bakelite and fiber known as "bakelite micarta," 
which was not Conrad's production, but that of Baekeland ; that bake- 
lite micarta was in substance an improved hard fiber, although the 
micarta contained a new and better binding cement and the process of 
its manufacture left the fiber unimpaired; that Baekeland considered 
reinforcing plates necessary to the strength of the gear, but that Con- 
rad had sufficient confidence in bakelite micarta to describe a gear 
made of it without the use of shrouds (so recognizing that under some 
conditions, at least, shrouds were unnecessary, and so describing them 
as an alternative), although not sufficiently confident to discard them al- 
together — his claims accordingly covering gears with or without end 
plates. 
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The District Judge was of opinion that the diflference between Baeke- 
land and Conrad was that the former considered reinforcing plates es- 
sential to the strength of the gear, while Conrad considered them op- 
tional with the gear maker, that Conrad's effort must be construed to 
have been the successful selection of material rather than invention, 
that the most which can be claimed for him was the originating of 
gears of the material described, without necessarily depending upon 
the use of shrouds or other metallic strengthening members, and diat 
this advance was not patentable invention. 270 Fed. 632. 

Consideration of the record and briefs and of the arguments of coun- 
sel is convincing of the correctness of the court's conclusions. That 
each of the Conrad claims in suit was intended to cover gears of bake- 
lite micarta, whether shrouds were used or not, plainly appears from 
these considerations : The claims do not in terms exclude shrouds, on 
the contrary, the term "self-sustaining working body portion" was ob- 
viously meant to be broad enough to include the "working body" be- 
tween the metal shrouds, should they be used; the specification ex- 
pressly provides for gears with shrouds for "added strength" and to 
protect the edges of the gears (indeed. Fig. 3 of the first-numbered 
Conrad patent shows end plates) ; metallic plates are excluded as un- 
necessary in any case for clamping processes, but not as unnecessary 
in all cases for strengthening the gear. These considerations are em- 
phasized by the facts that plaintiff began making the bakelite micarta 
gears with shrouds, progressively leaving them off larger and larger 
sizes, and as late as August, 1916, publicly recommending end plates 
"wherever the requirements are unusually severe, or where the diam- 
eter of the gear is several times the width of the face." These con- 
siderations aoply equally to "fibrous material" and "laminations of 
doth." 

We are not impressed by plaintiff's criticism that the metal plates 
could not be taken from the Baekeland gear without destroying it en- 
tirely and "leaving the binding material alone, with nothing to bind." 
In fact, plaintiff's expert concedes that, if the outside plates "came off" 
from Fig. 1 of the Baekeland gear patent, we "would have the Conrad 
gear." The fact that Baekeland describes his end plates as "inter- 
locking" with the "homogeneous and nonplastic body lying between" 
them does not establish their function as compression plates, but is 
consistent with the idea of a purely strengthening purpose, especially 
when considered with other portions of the specification. But, even if 
Baekeland had supposed shrouds necessary to make the gear "self- 
sustaining," the result is not changed thereby; for a prior use of hard 
fiber gears is thoroughly established, and not only of self-sustaining 
character, but in limited sizes without shrouds; and the record dis- 
closes no good reason why the skilled mechanic should have doubted 
that bakelite micarta had as favorable properties in the direction stated 
as hard fiber. It is conceded that there would be no invention in sub- 
stituting bakelite micarta for hard fiber in the manufacture of gears, 
and it appears that hard fiber gears are used for automobiles and other 
purposes without shrouds, up to a diameter of seven inches. It is true 
that hard fiber gears had previously been used only in small sizes and 
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where the strain was comparatively light. But, if the claims of the 
Conrad patents in suit are valid, small gears equally with large gears 
would infringe. The patents are not sustainable as to large gears if 
invalid as to small gears. A line of demarcation would be impossible. 
Upon this record invention can scarcely be thought to reside in the dis- 
covery that the then well-known bakelite micarta was in fact strong" 
enough for use without shrouds in still larger gears than those in 
which hard fiber had theretofore been so used. We need scarcely say 
that commercial success is not important where lack of invention is 
otherwise clear. 

We not only think the conclusion reached below was right, and that 
the decree must be affirmed, but, in connection with the comments ^we 
have made, we adopt the opinion of Judge Peck as a sufficient state- 
ment of the grounds of our affirmance. 



TEXAS CO. ▼• AMERICAN TBADE DEVELOPING CO. 

(Circuit Court of Appeals, Fifth Circuit March 23, 1921.) 
No. 3626. 

1. Appeal and emnr <^=>662 (2)— Recitals of record conclusive as to date of 

judgment. 

For the purpose of determining whether or not a writ of error was 
sued out in time, the recitals of the record as to the date of the judg- 
ment are conclusive on the appellate court. 

2. Principal and agent <@=>103(7)— Agent held authorized to make contract; 

•'quote." 

A letter written hy defendant in New York to plaintiff in Panama, in 
reply to one from plaintiff inquiring prices for oil delivered in Panama, 
referring plaintiff to an agent as "our representative in Panama, ♦ • • 
who will quote you from time to time if desired," held sufficient to es- 
tablish the authority of the agent to bind defendant by a contract for the 
sale of oil to plaintiff, entered into in good faith, for, taken in connection 
with the letter inquiring as to prices, the authority to "quote'* was equiva- 
lent to authority to fix prices. 

In Error to the District Court of the Canal Zone; John W. Hanan, 
Judge. 

Action at law by the American Trade Development Company against 
the Texas Company. Judgment for plaintiff, and defendant brings er- 
ror. Affirmed. 

John D. Grace, of New Orleans, La. (M. A. Grace, of New Orleans, 
La., on the brief), for plaintiff in error. 

Wm. C. Maclntyre, of Cristobal, C. Z. (W. C. Todd, of Cristobal, 
C. Z., on the brief), for defendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. Defendant in error, herein called plaintiff, 
sued to recover damages from plaintiff in error herein called defend- 
ant, growing out of the latter's alleged breach of a contract to sell to 

^sdFor oUier cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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the former a stated quantity of kerosene oil. There was a general de- 
nial, and a special plea den)ring that the party who agreed to make the 
sale on behalf of defendant had authority to do so. Plaintiff was en- 
gaged in business in the republic of Panama. The principal place of 
business of defendant was in New York City. 

The evidence showed without conflict that one C. F, Elder, assuming 
to act as agent for defendant, entered into the contract sued on. The 
question to be decided is whether Elder had authority to bind defend- 
ant as its agent. Upon this issue, plaintiff's evidence discloses that as 
early as January, 1915, in a letter received by it from defendant. Elder 
was referred to as defendant's "representative." April 28, 1917, Elder, 
on behalf of defendant, wrote plaintiff a letter in which he stated: 

'^With referen<;e to cod versa tion with Mr. George Arias, we can offer you 
our kerosene in 2/5 cases at $1.50 U. S. per case, f. o. b. New Orleans, and 
would be glad to have an order from you, as it has been over one year since 
your last order." 

May 2, 1917, plaintiff replying to this letter wrote to Elder: 

"Replying to your letter dated 28th ulto., quoting us kerosene in 2/5 cases at 
$1.50 U. S. cy. per case f. o. b. New Orleans. We wish to state we rather that 
you quote as f. o. b. Panama.*' etc. 

May 7, 1917, plaintiff wrote to defendant, at its New York office, a 
letter, from which we quote the following: 

"From years back, I have been trying to buy from you your oil, which I 
purchase for my clients; but, unfortunately, up to now, we have not been 
able to come to terms. In 1915, when I was in New York, I called on you ; 
but you told me that you had some contracts for the sale of your oil, and that 
you could not offer any business at that time. Since you have had some 
agents come to Panama, but they generally stay in Colon, and lately, when I 
wanted to buy a quantity of oil, the price of $1.50 f . o. b. New Orleans, which 
I was offered, was not suitable to me. * * * Now, if you have an agent 
for Panama and Colon, I must be clear with you that if I buy, or do any 
business in oil with you, I cannot consent to pay, directly or indirectly, any 
commission to your agent here, and it would be on this offer from you that I 
may be ready to do business with your oil in this city. I know, if I open 
business with you, I can sell large quantities of oil on the Isthmus ; at least, 
not on the Colon side, but in Panama, and ports of the Pacific Coast. If con- 
venient, please advise me, by letter or by cable, what would be your price for 
the kind of oil you ship to Panama. * • « Quote me •price delivered 
Panama," etc. 

June 14, 1917, defendant wrote plaintiff as follows : 

"Receipt is acknowledged of your letter of May 7th in connection with your 
request to quote price f. o. b. New Orleans. We would advise that we would 
be pleased at any time to make you a quotation based on the market price 
f. o. b. New Orleans. We respectfully refer you to our Mr. Mder, our repre- 
sentative in Panama, who is located in Cristobal, and who will quote you from 
time to time, if desired," etc. 

Executive officers of the defendant testified that Elder had custody 
of the oil stocks and other property of defendant in the Canal Zone ; 
that his duties were to take care of it, gauge oil in tanks, and supervise 
the details of deliveries when made, and incidentally to receive and 
transmit inquiries concerning oil to the New York office, and to carry 
out any specific instructions which defendant might give him ; but de- 
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nied that Elder had authority to make contracts or to negotiate sales. 
October 10, 1917, the contract of sale upon which this suit is based 
was entered into, Elder acting for the defendant. At some indefinite 
date prior to October 16, 1917, defendant, at its New York office, de- 
clined to accept an offer, at the price stipulated in the contract, made in 
person by an agent of the plaintiflF. It was not shown, but on the con- 
trary, it was denied, both by plaintiflF's agent, who was in New York, 
and by its officers in Panama, that knowledge of this offer and its re- 
jection was communicated to plaintiff until after the contract had been 
entered into with Elder. 

[1] The case was tried without a jury before the EHstrict Judge, 
who rendered judgment for plaintiff. Plaintiff has moved to dismiss 
the writ of error upon the ground that it was not sued out within six 
months from the entry of the judgment, and claims that the judgment 
was entered December 1, 1919. The writ of error is dated October 
19, 1920. The record recites that the motion for a new trial was de- 
nied October 19, 1920, and that judgment was entered at that time. 
This court is bound by the recitals in the record to conclude that the 
judgment was not entered until October, 1920. The motion to dismiss 
the writ of error is therefore denied. 

[2] Upon the merits of the case, defendant relies almost exclusively 
upon the case of Texas Co. v. Quelqu^'eu (C. C. A.) 263 Fed. 491, 
in which the question of the authority of this same agent, Elder, to bind 
the Texas Company, was under consideration. In the cited case, how- 
ever, it was attempted to prove the scope of Elder's authority as agent 
by his own representations, and it was held, in conformity to the imi- 
versal rule, that agency could not be proved in that way. In the 
instant case plaintiff did not rely upon evidence of that character, but 
proved that, after an unsuccessful effort to enter into a satisfactory 
contract with defendant's supposed agent, it applied directly to the 
defendant itself, and only continued to deal with Elder after it was re- 
quired to do so by his principal. It was in pursuance of explicit direc- 
tions from the principal that plaintiff resumed negotiations for the 
purchase of oil' with the agent. 

It is obvious from the correspondence that the parties had in con- 
templation, not an isolated sale, but continuous dealings with each other, 
and that Elder was authorized to quote prices "from time to time, if 
desired." Taken in connection with the letter of inquiry as to prices, 
the authority to Elder to **quote" was equivalent to authority to fix 
prices. See Webster's Unabridged Dictionary for definitions of the 
words "quotation" and "quote," when used in a commercial sense. 
Defendant's refusal to sell to plaintiff in New York was not inconsist- 
ent with the authority of defendant's agent to do so in Panama. 

The trial court found as a fact that plaintiff entered into the con- 
tract in good faith, and there was evidence, as already stated, that plain- 
tiff was without knowledge that a similar offer to purchase, made in 
New York, had been rejected. 

The judgment is affirmed. 
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THE ST. JOHNS N. P. 

(Circuit Court ot Appeals, Second Circuit. April 13, 1921.) 

No. 181. 

L Sbipplog <ds»10G-^ill of lading hdd not 'iiegotiable instiument.'' 

A bill of lading is not a "negotiable instrument" or a piece of commer- 
cial paper, and the doctrines favoring an innocent holder for value of 
negotiable paper do not wholly apply thereto. 

. [Bd. Note.— For other definitions, see Words and Phrases, First and 
Second Seri^, Negotiable Instrument.] 

2. ShippiiK <8==>110--''aean^ biU of laAng Imports undecHleek sblpment. 

A bill of lading, which was "clean^' — that is, contains no reference to 
the fact that the shipment was loaded on deck and which was Issued by 
the ship's agents on behalf of the master and ownersH-imports under-deck 
shipment. • 

[Ed. Note.— For other definitions, see Words and Phrases, Second Se- 
ries, Clean.] 

3. Shipping (S==>132< 2)— Pleadings held to reqidro Ubelaot to ptove title by 

purchase of biU of luding. 

Where the libel alleged ownership of a consignment ol rosin by a pur- 
chase of the bill of lading from the shipper, and the answer denied that 
the rosin was shipped to libelant, and denied for lack of knowledge the 
transfer of the bill of lading, the libelant was required to introduce evi- 
dence to establish its title to the shipment, so that it was error to ren- 
der a decree for libelant on the pleadings. 

4. Shipping '<S=s>ll(V-l88aaiice of dean bill by orer^ght does not render ship 

liable for carrying on deck as agreed. 

Where. the freight contract provided for deck shipment in the ship's 

option^ the shipper cannot recover for loss of the consignment, which he 

. knew was loaded on deck, merely because by oversight or inadvertence a 

clean bill of lading was issued. 

6. Admiralty <&=»117— Aft^ erroneoDs decree on pleadhigs, evidence can be 

taken in appellate eourt. 

Where the District Court erroneously rendered a decree for libelant 
on the libel and answer, the Circuit Court of Appeals is not obliged to 
send the case back for the taking of evidence, but can direct the evidence 
to be taken in that court, since the appeal is a new trial. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Libel by the S. A. Companhia Geral Commercial Do Rio De Janeira 
against the schooner St. Johns N. F., of which the St. Johns N. F. 
Shipping Corporation was claimant. Decree for libelant, and' claimant 
appeals. Reversed, with directions to take testimony. 

The libel sets forth that on a day certain the General Commercial Com- 
pany, Limited, shipped on the St. Johns, then at New Tork, 800 barrels of 
rosin, to be transported to Rio de Janeiro and there delivered **to the libelant, 
freight prepaid, according to the terms and conditions of a certain bill of 
lading," a copy of which was attached to the libel. The answer denies the 
facts alleged in the above-quoted portion of the libel. In a separate para- 
graph the libel continues: That before the departure of the vessel from 
New York with said rosin on board the General Commercial Company duly 
indorsed the said bill of lading and delivered the same to the libelant, or its 
agents or representatives, who at the time of the schooner's sailing "were 

m ' ■ ■ ■■ . ■ . . . I ■ 
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the holders of the said bill of lading, and were the owners of the said ship- 
ment of rosin, and entitled to the delivery thereof in accordance with the 
.terms ana conditions of the said bill of lading." 

The answer denied — by denying any knowledge or information thereof 
sufficient to form a belief — all the allegations last above summarized. Tlie 
answer also affirmatively alleged that prior to the shipment in question tlie 
schooner's agents entered into a written contract with General Commercial 
Company by which it agreed to carry the said rosin **on or under deck, ship's 
option." A copy of this contract was attached to the answer, whidi then al- 
leges that the said rosin was "properly and securely loaded on the deck of tlie 
schooner, ♦ • ♦ being lashed down and boxed in and planked, • • ♦ 
all of which was within the knowledge of the shippers" — i. e., General Com- 
mercial Company. It is then alleged that the schooner epcountered very 
heavy weather, which rendered necessary the Jettison of the. rosin; which 
peril of the sea was the only reason for admitted nondelivery at Rio. 

To this answer and all of it libelants filed peremptory exception, praying 
"that the answer of the claimant be struck out" and an interlocutory de- 
cree granted, because said answer "does not state facts sufficient on the face 
thereof to constitute a defense to the cause of action alleged in the libel.*' 
The District Court upheld the exception, entered an interlocutory decree* 
permitted an assessment of damages, and from the ensuing final decree 
claimant took this appeal. 

Haight, Sandford, Smith & Griffin, of New York City (Henry M. 
Hewitt, of New York City, of counsel), for appellant. 

Crowell & Rouse, of New York City (E. Curti§ Rouse, of New. York 
City, of counsel), for appellee. , 

Before WARD, HOUGH, and MANTON, Circuit Judges,.. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
Libelant did not ship the rosin. Its title thereto arid right to sue de- 
pended upon the indorsement or transfer to it of the bill of lading. The 
title as alleged is excellent and very usual ; yet it is to be remembered 
that a bill of lading is not a negotiable instrument, or a piece of com- 
mercial paper, and the doctrines favoring an innocent holder for value 
do not wholly apply. Pollard v. Vinton, 105 U. S. 7, 26 L. Ed. 998. 

[2] The bill of lading thus transferred is "clean"; that is, it contains 
no t-ef erence to the fact that the rosin was laden on deck, and it was 
issued by the ship's agents on behalf of the master and owners. Con- 
sequently it imports under-deck shipment. The Delaware, 14 Wall. 
579, 20 L. Ed. 779. Yet in Lawrence v. Mintum, 17 How. 100, 15 L. 
Ed. 58, the facts being that goods were carried on deck in pursuance of 
the written contract of ship and shipper, while the bill of lading for 
the same was "clean," the consignee (named in the bill of lading), who 
sued for loss of deck cargo, was held to be bound by the agreement of 
the shipper, made before issuance of the bill of lading. 

It is to be remembered that we have nothing before us but a point 
of pleading, viz. whether, viewing the allegations of the answer most 
favorably for the claimant, any defense is suggested. Libelant's posi- 
tion is that, assuming an antecedent freight contract, in this instance 
it was no more than that shipment on deck would be at "ship's option," 
and that the ship by issuing a clean bill exercised that option, and is ac- 
cordingly conclusively estopped from going back of the bill itself. 

[3] But this interesting question is not reached utitil the libelant es- 
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tablishes its title and right to sue ; i. e., it must prove its ownership in 
the rosin, an ownership different and distinct from that of the Gen- 
eral Commercial Company, and so establish not only that it is un- 
affected by any bargains or agreements made by the shipper antecedent 
to the bill of lading, but its very right to bring suit under that bill. We 
hold that on peremptory exception, over claimant's deniil, it cannot be 
assumed or inferred that libelant is as near an "innocent holder for 
value" as the transferee of a bill of lading can ever become, and we 
hold further that such title must be affirmatively proved. Under these 
pleadings it is a part of libelant's case. 

[4] As to whether the issuance of this bill constituted an exercise of 
option we express no opinion, further than the following: If the 
shipper had brought this suit, and had executed the freight contract 
providing for deck shipment at ship's option, and knew that the rosin 
was actually put on deck, the mere fact that by oversight or inadver- 
tence a clean bill was issued would not be conclusive against the ship. 
On the other hand, the case would be exactly like Lawrence v. Min- 
tum, supra. It was error to strike out the answer on peremptory ex- 
ceptions ; testimony is necessary. 

[6] As this appeal is a new trial, we are not obliged to send the 
case back in order that evidence may be given. It is directed that no 
mandate issue until the further order of the court, and that the parties 
take testimony in this court, for which purpose 40 days from the date 
of filing this opinion are allowed to libelant, and 40 days to claimant, 
calculated from the date when libelant rests, or from the expiration of 
the first period of 40 days as the case may be. 

When the testimony has been taken, it is directed that the case stand 
for argument at the opening of the term of October, 1921. Applica- 
tions, if any, for extension of time for taking testimony, may be made 
on reasonable notice, to any judge of this court* 



BALTIMORE & 0. S. W. R. R. v. SETTLE et aL 

(arcuit Ck>urt o£ Appeals, Sixth Circuit AprU 15, 102L) 

No. 3500. 

L Carrien ^=»19€— In action tor dUTerenee between interstate and intrastate 
rates, question was wiiether tliere was actual good faitii deliveiy at point 
of reshipment. 

In an action to recover the difference between the Interstate through 
rate and the sum of the interstate and intrastate rates on lumber shipped 
to defendants at O. and reshlpped to M., the real issue was whether the 
shipments were in fact shipments to O., with an actual good-faith delivery 
to defendants at O., and reconsignments actually by defendants, .having 
received possession at O. ; and the existence of an original and continuing 
intention to reship at O., for the purpose of saving expense, was not of it- 
self sufficient to convert the shipments into through shipments, if there 
was otherwise a good-faith delivery at O. 

^s»FoT other cases see same topic & KEY-NUMBER in ali Key-Numbered Digests A Indexes 
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2. Carrien ^=^196— Denmrni^ and trackage charses at point of Toshipment 
properly eonsidered in determinii^ qoeBtion of good faith. 

In an action to recover the difference between the interstate through 
rate and the sum of the interstate and intrastate rates on lumber con- 
signed to O., and reshipped on intrastate bills of lading to M., the court 
properly charged that the Jury might consider demurrage charges and 
trackage citarges paid at O. in determining the question whether there 
was an actual good-faith delivery to the consignees at O. 

In Error to the District Court of the United Stfites for the Southern 
District of Ohio; John W. Peck, Judge. 

Action by the Baltimore & Ohio Southwestern Railroad against W. 
H. Settle and another, partners as W. H. Settle & Co. Judgment for 
defendants, and plaintiff brings error. Affirmed. 

George Hoadly, of Cincinnati, Ohio (Harmon, Colston, Goldsmith 
& Hoadly, of Cincinnati, Ohio,, on the brief), for plaintiff in error. 
W. W. Clippinger, of Cincinnati, Ohio, for defendants in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

PER CURIAM. Plaintiff in error, which owns and operates a rail- 
road from Cincinnati, Ohio, to LouisviUe, Ky., and other points, sued 
defendants in error, who were engaged in the lumber business at Mad- 
isonville, Ohio, for the difference between the published through tar- 
iffs upon certain shipments of lumber originating south of the Ohio 
river, and which were either consigned to defendants at Oakley, Ohio 
(which is within the switching district of Cincinnati), or which were 
originally consigned to others at Cincinnati or elsewhere, and were 
purchased by defendants while in transit, and upon arrival at Cincin- 
nati switched to Oakley — the freight charges being, in each case, fully 
paid either at Oakley or before reaching that point. There were in 
force lawful interstate rates from the points of origin of the several 
shipments to Cincinnati and Oakley (the rates to Oakley being the 
same aS to Cincinnati), as well as to MadisonviUe — ^both Oakley and 
Madisonville being within the corporate limits of Cincinnati. There 
was a lawful local or intrastate rate (published by state authority) 
from Oakley to Madisonville. Each of the cars here in question was 
ordered by defendants to be delivered to them at Oakley. On reaching 
that place, plaintiff put the cars in its bulkyard and notified defend- 
ants of their arrival, whereupon the latter receipted for the cars, which 
were then transported by plaintiff to defendants at Madisonville on 
new bills of lading at the intrastate rates between Oakley and Madison- 
ville ; plaintiffs charging defendants demurrage or car service for the 
time of detention at Oakley beyond the free time limit. It was testified 
by plaintiff's general freight agent that, when the cars were received 
at Oakley, they were treated by both plaintiff and defendants as sliip- 
ments to Oakley. 

The interstate rate from the point of origin to Madisonville in each 
case exceeded the interstate rate to Oakley plus the intrastate rate 
from Oakley to Madisonville. The recovery of this excess is sought 
upon the proposition that, notwithstanding the local transportation on 
new bills of lading from Oakley to Madisonville, the shipments re- 

^;=»For other cases see same topic & KBY-NUMBER In -all Key-Numbered Digests ft Index** 
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tained their original interstate character, as being merely continuations 
of the original interstate shipments from the points of origin to Oakli^. 
This court reversed the action of the court below in overruling a'do- 
murrer to the petition in a suit first brought for this same reco^^fci^, 
holding that — 

'*the character of the sblpment from Oakley to Madlsonville is to be ultimately 
tested by the consideration whether or not there was an actual good faith de- 
livery of the shipments to the consignees at Oakley, and actually a new and 
independent shipment therefrom by defendants to Madisonville while the 
lumber was physically present in their possession, and that the effect of such 
good faith delivery, possession, and independent reshipment is not, as a mere 
matter of law, converted into an interstate shipment by the existence of an 
original and continuing intention to so reship in intrastate commerce for the 
saving of expense." 249 Fed. 913, 918, 102 0. 0. A. Ill, 116. 

PlaintiflF then discontinued that action and brought the instant suit. 
Upon trial by jury on issues of fact properly framed, there were ver- 
dict and judgment for defendants. It further appeared upon the trial 
that defendants had no place of business at Oakley; but there was 
testimony that Oakley was their unloading and distributing point for 
lumber to be used at Oakley, Hyde Park, or Pleasant Ridge, where 
defendants had jobs; that defendants could not tell, until the cars 
reached Oakley, whether they would have demand for the lumber 
there, but that the cars that ultimately went to Madisonville (the cars 
in question here) were intended from the begiiming to go to Madison- 
ville ; that they* were shipped to Oakley, and reshipped from that place 
to Madisonville, for the purpose of getting the lower freight rate. 

[1, 2] The jury was instructed that the real issue was whether the 
shipments in question "were in fact shipments to Oakley, with an ac- 
tuaJ good-faith delivery to the defendants at Oakley, and reconsign- 
ments actually by the defendants,, having ^received possession of the 
lumber at Oakley, to Madisonville" ; that the existence of an original 
and continuing intention in the minds of the defendants to reship the 
lumber from Oakley to Mladisonville for the purpose of saving expense 
was not of itself sufficient to convert the shipments into through ship- 
ments if there was otherwise a good-faith delivery at Oakley; and 
that, in determining the question of good faith, the jury might take 
into consideration "any demurrage charges that the defendants may 
have had to pay for these cars while detained at Oakley," as well as 
"any team trackage charges that were imposed by reason of the de- 
tention" of the cars at that place. 

We think this is a correct statement of the applicable law, which was 
so fully discussed in our former opinion cited as to make rediscussion 
here unnecessary. We may add that we find nothing in Berwind- 
White Co. V. Chicago & Erie R. R. Co., 235 U. S. 371, 35 Sup. Ct. 
131, 59 L. Ed. 275, or in Western Union Telegraph Co. v. Foster, 247 
U. S. 105, 113, 38 Sup. Ct 438, 62 L. Ed. 1006, 1 A. L. R. 1278; or in 
McFadden v. Alabama Great Southern Railroad Co. (C. C. A. 3) 241 
Fed. 562, 154 C. C. A. 338, oppdsed to the conclusion reached in our 
former review and here. 

As t*the McFadden Case: We refer to the full discussion thereof 
contained in our former opinion. 249 Fed. at pages 916, 917, 162 C. 
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C. A. 111. In the Berwind-White Case the point decided was that de- 
iniirrage might lawfully be charged at a reconsignment point short of 
fihiinate destination, when such was the established practice. Not 
only is such holding consistent with an instruction that, in determin- 
ing the question of good- faith delivery, the fact of demurrage payments 
might be considered, but in the Berwind-White Case, the shipment 
seems to have been for reconsignment, which is not the case here. The 
Western Union Case is generally in line with previous decisions of a 
class fully discussed in our former opinion. 
The judgment of the District Court is accordingly affirmed. 



Id fe LEIGH. 
CHICAGO RAILWAY EQUIPMENT CO. et aL ▼. LAUGHLIN. 

(Circuit Court o£ Appeals, Seventh Circuit. January SI, 1921.) 

No. 2885. 

1. Bankruptcy <@=>372— Court has discretion to reopen proceedings without 

deteimuiinc: tliat the sale was voidabio. 

The District Court has discretion to grant the petition of one creditor 
to reopen the bankruptcy estate for the appointment of the trustee to 
bring suit, if justified by the situation, to cancel the sale of the bank- 
rupt's assets, where it was alleged that assets had been concealed and 
the sale thereby made for grossly Inadequate price, without first determin- 
ing whether the sale was voidable. 

2, Banlcruptcy <S=>446 — Validity of sale of assets not reviewable on petition 

to revise order recpeiring estate to have that question determined. 

On petition to revise an order of the District Court reopening a bank- 
ruptcy estate for the pun>ose of having determined whether the sale of 
the assets was voidable, the validity of the sale, which depended on dis- 
puted facts, cannot be considered, but that question can be determined 
only on appeal from a decree based on a final hearing of a bill to set aside 
the sale, since a proceeding to review an order in bankruptcy is limited 
to matters of law arising on an undisputed and indisputable record or 
finding of ultimate facts. 

Petition to Review and Revise an Order of the District Court of the 
United States for the Eastern Division of the Northern District of 
Illinois. 

In the matter of the estate of Edward B. Leigh, bankrupt. On peti- 
tion by the Chicago Railway Equipment Company and another to re- 
view an order of the District Court, entered on petition of Henry D. 
Laughlin, to reopen the estate of the bankrupt, because the bankrupt 
had fraudulently concealed from the trustees assets which had been 
sold to petitioners. Petition to review denied. 

Certiorari denied 255 U. S. , 41 Sup. Ct 537, 65 h. Ed. . 

John H. S. Lee, of Chicago, III, fpr petitioners. 
Louis E. Hart, of Chicago, 111., for respondent. 

Before BAKER, ALSCHULER, and PAGE, Circuit JudjpKS, 

^=>For oUier cases see same topic & KEY-NUMBER In all Key-Numbered Digests A Indexes 
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PER CURIAM. This is an original proceeding in this court to re- 
vise and have vacated an order of the District Court reopening the 
estate of the. bankrupt, Leigh. On the petition of respondent, Laugh- 
lin, the District Court made the order, and the basis of it was probable 
cause to believe that the assets of the estate had not been fully ad- 
ministered because the bankrupt had fraudulently concealed assets from 
the trustee. Laughlin notified the equipment company and the bank, 
petitioners here, of the pendency of his application to reopen the estate. 
They appeared and resisted the reopening on the ground that the trustee 
had sold at judicial sale under order of court the bankrupt's interest in 
the assets in question and they were purchasers thereof in good faith. 
Laughlin in response introduced evidence tending to prove that the 
petitioners were purchasers in behalf of the bankrupt, that at the sale 
the petitioners and the bankrupt suppressed from the trustee and 
from possible competitive bidders material facts, and that the price 
obtained at the sale, in view of the suppressed facts, not discovered 
until after the estate was closed, was shockingly inadequate. 

[1] Petitioners', contention is that the District Court was without 
lawful power to reopen the estate, except upon a finding that the judicial 
sale was voidable. But Laughlin was only one of the creditors. He 
had no standing to frame an issue on behalf of all creditors against the 
equipment company and the bank to avoid the judicial sale. On Laugh- 
lin's petition or motion to reopen, which in its essential nature was an 
ex parte appeal to the sound discretion of the District Court, the ques- 
tion was whether a situation was disclosed that required or justified 
the reopening of the estate and the selection of a new trustee in drder 
that a bill on behalf of all creditors might be filed to seek the cancella- 
tion of the judicial sale. With respect to that question we approve the 
way in which the District Court exercised its discretion. 

[2] That the question of invalidity of the judicial sale is not now re- 
viewable by this court results not only from the authority of the Dis- 
trict Court to reopen the estate without prejudging the invalidity of the 
judicial sale, but as well from a comparison of the limited nature of 
the present proceeding in this court with the contentions of the oppos- 
ing parties. Laughlin asserts that from the evidence now in the record 
and from the inferences properly deducible the invalidity of the judicial 
sale is established, while the equipment company and the bank urge 
the converse. Such a dispute is determinable here only on appeal from 
a decree based on a final hearing of a bill to set aside the judicial sale. 
An original proceeding in this court to review an order of the District 
Court in bankruptcy proceedings is limited to matters of law arising 
on an undisputed and indisputable record or finding of ultimate facts. 

It should be needless to say that the order reopening the estate is 
not an adjudication of the petitioners' rights to the assets in question. 

The petition is denied. 



Digitized by 



Google 



680 272 FEDERAL BEPOBTEB 

FLACK ei aL V. UNITED STATEa 

(Circuit Ck>urt of Appealfi, Eighth Ctrcult Apdl 15, 1921.) 

No. 5483. 

Indians ^=»38 (4)— Variance not fatal in prosecution for introdadng liquor 
into Indian country. « 

In a prosecution for introducing liquor into that part of the state of 
Oklahoma that was formerly Indian Territory^ the particular county into 
which it was introduced is not an element of the offense, and a variance 
between allegation and proof in that respect, where it does not affect the 
jurisdiction or venue, is not fatal, unless it is shown that it was prejudi- 
cial to defendant in presenting his defense. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Joseph W. Woodrough, Judge. 

Criminal prosecution by the United States against C. W. Flack and 
Ed Herron. Judgment of conviction, and defendants bring errpr. 
Affirmed. 

J. C. Denton, of Tulsa, Okl! (Frank Lee, of Muskogee, Okl., on the 
brief), for plaintiffs in error. 

Archibald Bonds, U. S. Atty., of Muskogee, Okl. 

Before HOOK and STONE, Circuit Judges, and JOHNSON, Dis- 
trict Judge, 

HOOK, Circuit Judge. Flack and Herron were convicted of intro- 
ducing intoxicating liquor from outside of the state of Oklahoma into 
that part of the state that was formerly Indian Territory (28 Stat. 693). 
The indictments, one against each of the accused, consolidated for trial, 
charged that the offenses were committed in Washington county, in 
the Eastern district of Oklahoma. The bill of exceptions does not con- 
tain the evidence, but recites that it '^proved conclusively" that the 
liquors were introduced into Nowata county, instead of Washington 
county, and that the accused moved for a directed verdict of acquittal 
on that ground. The motion was denied, and the ruling presents the 
only question on this writ o'f error. Other questions are argued, but 
the bill of exceptions is insufficient to exhibit them. 

Washington and Nowata counties adjoin each other, and are in 
northeastern Oklahoma, next to Kansas. Both are in that part of 
Oklahoma that was formerly Indian Territory, and are in the Eastern 
judicial district, where the trial was had. Under the statute the par- 
ticular county in that part of the state is not an element of the offense 
defined. The introduction of liquors from outside the state into either 
county was equally unlawful. The indictments would have been good 
against general demurrer had the name of the county been omitted. 
The variance that occurred did not affect the jurisdiction of the court ; 
it did not pertain to the venue. It is conceivable that such a variance 
could have caused surprise at the trial, and could therefore possibly 
have affected the presentation of the defense, but whether it did or 
not would depend upon circumstances. The bill of exceptions does not 

C=>^or other cases see same topic & KEY-NUMBER in all Key- Numbered DlgesU A Indexe* 
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show how it came about, what .was said or done about it while the evi- 
dence was being adduced, or what effect or influence, if any, it had on 
the presentation of the defense. It does not appear that the accused 
were misled, or that any contention to that effect was made. Prejudice 
from such a variance does not necessarily arise as an inference of 
law The accused were not placed in danger of a second prosecution 
for the same offense. The indictments are not the sole evidence of 
what was tried — th^ record can be resorted to, and oral evidence, 
if necessary. 

Variances are not always fatal. To be so they should pertain to the 
essence of the offense charged, or to the yenue of the prosecution. If 
they do not prejudice, they should be disregarded. R. S. § 1025 (Comp. 
St. § 1691). Examples of this are common. Ordinarily when the 
charge is that an 'offense was committed on a certain day, proof of any 
prior day within the period of limitation is sufficient. Ledbetter v. 
United States, 170 U. S. 606, 612, 18 Sup. Ct. 774, 42 L. Ed. 1162. In 
this case the Supreme Court cites decisions that ^ indictment charg- 
ing an offense to have been committed in one town is supported by 
proof of another town in the same county and within the jurisdiction 
of the court. In a case of an offense committable only on Sunday, 
proof that it was committed on a Sunday other than the one alleged 
may be made. 1 Bishop, Cr. Pro. § 399. A variance between the true 
name of a person transported in violation of the White Slave Act 
(Comp. St. §§ 8812-8819) and the name alleged in the indictment is 
not fatal, where the accused was not misled and the record would pro- 
tect him from another prosecution. Bennett v. United States, 114 C 
C. A. 402, 194 Fed. 630. 

The sentences are affirmed. 



KANSAS cm SOUTHERN RY. CO. ▼. WOLF. * 

(Circuit Court o£ Appeals, Eighth arcuit. April 5, 1921.) 
No. 5432. 

Comnierce <»»80— Aetion to recover overcharge within Jurifldiction of court. 

A direct action in court may be maintained against a railroad com- 
pany to recover overcharges on shipments, where no question is made as to 
tariff schedules or rules requiring administrative action by the Interstate 
Commerce Commission, but the only issue Is one of fact as to whether 
or not defendant furnished a service that entitled it to the higher rate 
charged. 

In Error to the District Court of the United States for the Western 
District of Mlissouri ; Arba S. Van Valkenburgh, Judge. 

Action at law by Harry B. Wolf against the Kansas City Southern 
Railway Company. Judgment for plaintiff, and defendant brings error. 
Affirmwl. 

^s»For other cams f 8UD« topic & KBT-NUMBBR In aU Key-Numbered Dlsesti A Indexee 
•Rehearing denied July 2. 1921. 
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John H. Lathrop, of Kansas City, Mo. (Cyrus Crane and Hugh E. 
Martin, both of Kansas City, Mo., and James M. Souby, of Omaha, 
Neb., on the brief), for plaintiff in error. 

Charles M. Blackmar, of Kansas City, Mo. (Joseph P. Duffy and 
Henry A. Bundschu, both of Kansas City, Mo., on the brief), for de- 
fendant in error. 

Before HOOK and STONE, Circuit Judges, and LEWIS, District 
Judge. 

HOOK, Circuit Judge. This was an action by Wolf,- assignee of a 
number of shippers, to recover freight overcharges. The published 
tariffs of the railway company specified two rates for shipftfents of 
strawberries in carload lots; the higher rate carrying an additional 
charge for icing, and the lower not. The applicability of the one or 
the other depended upon a condition of fact recited in published rules 
of the company. It was shown at the trial that the condition entitling 
the shippers to the Jower rate without charge for icing existed, but the 
higher rate was charged and collected. 

The controlling question in the case is whether the claims for re- 
payment of the overcharges might be the subject of an original action 
in court, or, on the other hand, should first have been submitted to the 
Interstate Commerce Commission. Interstate Commerce Act, §§9, 16, 
and 22, 24 Stat. 379, 34 Stat. 584 (Comp. St. §§ 8573, 8§84, 8595) ; 41 
Stat. 491. The former procedure was adopted in this case. If the 
latter should have been followed, the claims were barred by the limi- 
tation provided in section 16. 

We think it quite plain that there was nothing about the tariffs, rules, 
or claims for overcharge calling for any admmistrative action of the 
Commission as a"prerequisite to an action in court There was no at- 
tack upon the tariffs or the rules. The lower rate expressly applied, in 
the absence of a particular transportation service within the control of 
the railway company, and it was shown that the service was not fur- 
nished. The conclusion that it was proper to bring an original action 
in court is supported by National Elevator Co. v. Railway, 158 C. C. A. 
558, 246 Fed. 588, decided by this court. See, also, Pennsylvania R. 
Co. V. Puritan Coal Co., 237 U. S. 121, 35 Sup. Ct. 484, 59 L. Ed. 867; 
Illinois Central R. Co. v. Mulberry Coal Co., 238 U. S. 275, 35 Sup. 
Ct. 760, 59 L. Ed. 1306; Pennsylvania R. Co. v. Sonman Coal Co., 242 
U. S. 120, 37 Sup. Ct. 46, 61 L. Ed. 188, 

The judgment is affirmed. 
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BUTLER MOTOR CO. ¥. ATCHISON, T. & S. F. R¥. GO. 

(Circuit Court of Appeals, Eighth arcuit April 7, 1921.) 

No. 5446. 

L Carriers ^»189— Dunnage a8fl| in automobile can subject to automobile 
rate. uf 

Under a tariff classification providing that unless otherwise provided 
charges shall be computed on gross weights, and in the absence of other 
provision, dunnage used In blocking and securing automobiles In the car 
held subject to the automobile rate, and not to the lumber rate. 
2. Commerce ^=^89— Action to detoimine rato on dunnage held within Juris- 
tThpyn of court. 

An action to determine the rate applicable to dunnage used in shipments 
of automobiles, where the only question was the construction of the terms 
of published tariff classifications held within the Jurisdiction of a court, 
and not requiring a precedent application to the Interstate Commerce 
Commission. 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Action at law by the Butler Motor Company against the Atchison, 
Topeka & Santa Fe Railway Company. Judgment for defendant, and 
plaintiff brings error. Affirmed. 

L. A. Laughlin, of Kansas City, Mo. (Hal R. Lebrecht, of Kansas 
City, Mo., and S. C. Bates, of Springfield, Mo., on the brief), for plain- 
tiff in error. 

J. R. Bell, of Kansas City, Mo. (Thomas R. Morrow, George J. 
Mersereau, and John H. Lathrop, all of Kansas City, Mo., on the 
brief), for defendant in error. 

Before HOOK and STONE, Circuit Judges, and LEWIS, District 
Judge. 

HOOK, Circuit Judge. [1] The principal question in this case is 
whether the railway company rightly charged and collected at the auto- 
mobile rate the dunnage on shipments of automobiles in closed cars 
from Detroit, Mich., to Kansas City, Mo. Dunnage, so called, con- 
sisted of the wooden braces and blocking used to keep the automobiles 
steady in the cars, the weight of which was separately specified in the 
bills of lading. The plaintiff, Butler Motor Company, contends that 
the transportation of the dunnage should have been at the lower 
lumber rate in less than carload lots. The trial court decided in favor 
of the railway company. 

Prior to the shipments In question there had been a" pub.lished rule 
allowing shippers 500 pounds free dunnage, and providing that the 
excess should be paid for at the rate applicable to the lading of the car. 
This rule was canceled before plaintiff's shipments were made, con- 
sequently the plaintiff claims that not only was the free allowance ab- 
rogated, but also the provision applying the automobile rate to any 
part of the dunnage, leaving as the sole rate for dunnage the less than 
carload rate for lumber. But the conclusion does not follow. Prop- 
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erly regarded, dunnage belongs to the category of crating and boxing 
employed to protect more valuable articles in shipment, the weight of 
which, unless some provision to the contrary appears, naturally takes 
the rate applicable to the contents. Dunnage can hardly be regarded 
as lumber in a commercial of transportation sense. In substantial part 
it is of negligible value after it has sennd its temporary purpose, and 
is disposed of accordingly. It appears Akt both the Official and West- 
ern Traffic Classifications covering the territory in which plaintiff's 
shipments moved contained a general provision that unless otherwise 
provided "charges shall be computed on gross weights," which, without 
more, would be decisive of the question. . There was also a provision 
in one of those classifications that no allowance would be made^r the 
weight of dunnage, except on shipments in flat or gondola cars. In 
the other classification there was a specific allowance of 500 pounds 
free dunnage on shipments in such cars. But plaintiff's shipments 
were, as already stated, in closed cars, and the provisions of the clas- 
sifications, relating as they do specifically to shipments unlike those in 
question, serve to make plain the propriety of the inclusion of dunnage 
in the gj'oss weight tp which the automobile rate was applicable. 

[2] The defendant suggests that the case is one primarily for the 
Interstate Commerce Commission, and not for the courts. Texas & 
Pacific R. Co. V. American Tie Co., 234 U. S. 138, 34 Sup. Ct. 885, 58 
L. Ed. 1255. The question in that case was whether oak railroad cross- 
ties came under a published lumber rate ; there being no specific rate 
for ties eo nomine. It appeared that among practical men there was a 
controversy whether railroad ties could properly be regarded as lum- 
ber. It was held that the question was primarily for the Commission. 
But in the case at bar the question is one of pure construction of the 
terms of published classifications and tariffs. There was no complex- 
ity, doubt, or confusion as to the subject upon which the tariff operated 
to call for the administrative action of the Commission. We discussed 
this question in Kansas City Southern R. Co. v. Wolf, 272 Fed. 681, de- 
cided at this term. 

The judgment is affirmed. 



CHASE et nx. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth arcuit April 12, 1921.) 
No. 6474. 

1. Indians ^=>18, 27(1)— United States may enjoin intert^mate with posses- 

sion of restricted aUotment. 

Under Act June 25, 1910, c. 431, i 1 (Comp. St. S 4226), a determination 
by the Secretary of the Interior that a certain person was the widow of n 
deceased Indian who as such under the laws of the state had a life estate 
in his allotn\ent, Is conclusive, and Interference with her possession or that 
of her lawful tenant may properly be enjoined at suit of the United States, 
where It holds the title In trust. 

2. Indians C===>27(1) — ^United States as trustee may invoke equitable rMuedles. 

The United States, in the execution of the trust under which It holds 
the title to restricted Indian allotments, is not remitted to the ordinary 
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legal remedies of ejectment and wrongful detainer for the protection 
of the possession of its wards, but may invoke the equity powers of 
the court. • 

Appeal from the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Suit in Equity by the United States, as trustee for Rose Wolf Set- 
ter, against Hiram Chase and wife. From an order granting a pre- 
liminary injunction, defendants appeal. Affirmed. 

Hiram Chase, of Pender, Neb., and Wm. Ross King;, of Omaha, 
Neb., for appellants. 

Frank A. Peterson, Asst. U. S. Atty., of Omaha, Neb. (T. S. Allen, 
U. S. Atty., of Lincoln, Neb., on the brief), for the United States. 

Before HOOK and CARLAND, Circuit Judges, and TRIEBER, 
District Judge 

HOOK, Circuit Judge. [1] This is an appeal by Hiram Chase and 
his wife from a temporary injunction restraining them from interfering 
with the right, of the United States, as trustee of Rose Wolf Setter, 
and the right of her approved lessee, to the possession and use of a 
tract of restricted Indian land in Thurston county. Neb., and from 
entering and trespassing thereon. The question is whether injunction 
lies in a case lik^ that set forth in the complaint. 

The land was allotted in 1902 to Reuben Wolf, an Indian member 
of the Omaha Tribe, and a trust patent was issued, which provided that 
the United States would hold the land for a specified period (not yet 
expired) for the use and benefit of the allottee, or, in case of his death, 
of his heirs according to the Nebraska laws. The allotee having died 
in 1899 the Secretary of the Interior determined that certain persons 
were his heirs, and that their interests as such were subject to a life 
estate in Rose Wolf Setter, the widow. The Secretary had jurisdic- 
tion to determine the heirship and his finding was final and conclu- 
sive. 36 Stat. 855 ; Dixon v. Cox, 268 Fed. 285 (8th C. C. A.). Th'e 
widow leased the land to a person named and the lease was approved 
under rules prescribed by the Secretary upon the authority of the 
statute cited. 

[2] The defendants Chase, claiming that the decision of the Secre- 
tary was wrong, physically obstructed the lessee in taking pos- 
session and enjoying the lease. The injunction restraining thenD 
from continuing that conduct followed. It is very plain that under 
the circumstances recited injunction was a proper remedy. For the 
protection of the United States in the execution of its trust powers, 
the performance of its duties to its Indian wards, and the exercise of 
the exclusive jurisdiction of the Secretary of the Interior in re- 
spect of the approval of leases during the restricted period against 
obstruction and trespass, the United States is not remitted to the 
ordinary legal remedies of ejectment and wrongful detainer. Those 
remedies would be quite inadequate to the ends sought. See Light 
V. United States, 220 U. S. 523, 31 Sup. Ct. 485, 55 L. Ed. 570. 

The order is affirmed. 
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PAIGE T. BROWN et aL 

(drcQit Court of Appeals, Third CircuiL May 9, 1921.) 

No. 2007. 

Patents ^»235— Machine for iap-srinding optical lenses does not infriqge 
patent for ring-grinding mactUne. 

A patent for an improvement in a machine for grinding optical lenses, 
operating on the ring-grinding principle, is not infringed hy a machine 
operating on the lap-grinding principle, which is a distinct field In the art 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit for infringement of a patent by Arthur E. Paige against Andrew 
V. Brown and others. Decree for defendants (260 Fed. 955), and 
plaintiff appeals. Affirmed. 

Arthur E. Paige, of Philadelphia, Pa., in pro. per. 
Harrison F. Lyman, of Boston, Mass., and Joseph C. Fraley, of 
Philadelphia, Pa., for appellees. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

PER CURIAM. This patent case involves the grinding of optical 
lenses. That art is a highly specialized one in which accurate scientific 
knowledge and mechanical practice of great precision are involved. 
The case was heard by the court below, and its scientific aspects dis- 
cussed in an opinion in great detail, and with a completeness which 
shows a close study of the general art and the practical problems in- 
volved in this case. See 260 Fed. 960, In view of this it would seem 
that an additional elaborate opinion of this court, if not an assumption 
of superior knowledge, would be at best but a studied efiFort to attempt 
to state in different terms what has been so fully discussed in the 
oiJinion below. The case has, however, had a full and thorough dis- 
cussion of the whole subject before this court, and after that argtunent 
it has received our careful consideration, and we have now reached 
the conclusion that the decree below should be affirmed. 

We refrain, in view of what we have said above, from- preparing an 
opinion, which, in the nature of things, would rediscuss judicially a 
subject-matter already sufficiently judicially discussed, and confine 
ourselves to the brief statement that, in the final analysis, we are satis- 
fied that in the grinding of optical lenses there are two separate and 
well-defined fields, viz. the lap-grinding method and the ring-grinding 
one. The patent of Paige operates on the ring-grinding principle. It 
was not addressed to, and made no disclosures in, the lap-grinding art, 
and the machine which illustrated his disclosure was a ring-grinding 
one. Such being the case, and the defendants* machine being one for 
lap grinding, and used by the defendants for that branch of lens grind- 
ing, we are justified in holding, as we do, and as the court below did, 
that the defendants do not infringe. 
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In coming to that conclusion, it may be remarked that it in no way 
minimizes what Mr. Paige gave the art in its sphere by his patent. We 
only find that sphere was not encroached upon by the defendants' lap- 
grinding practice. On this basic difference we rest our conclusion that 
the decree below be affirmed. 



J. B. MONETTE CO. ▼. KURTZON et at 

(Clrctat Ck>nrt of Appeals, Serenth drcpit March 1% 1921.) - 

No. 2817. 

PtUenis <e=>32a-878447 and 971^00, for counter protectiiv ctovices, held 
void for lack of invention. 

The Monette patents. No. 878,147 and No. 971,800, for counter protecting 
devices, held void for lack of invention. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in Equity by the J. B. Monette Company against George B. 
Kurtzon and Morris Kurtzon, doing business as the Garden City Plat- 
ing & Mantffacturing Company. Decree for defendants, and com- 
plainant appeals. Affirmed. 

Cyrus W. Rice and Wm. R. Rummler, both of Chicago, 111., for ap- 
pellant. 

Benjamin T. Roodhouse, of Chicago, 111., for appellees. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

PER CURIAM. On final hearing appellant's suit for alleged in- 
fringement of claims 2 and 4 of patent No. 878,147, and claim 1 of 
patent No. 971,300, both issued to Monette, was dismissed for want of 
equity. 

•'Counter protecting devices" did not owe their origin to Monette. 
In numerous prior art structures standards and brackets had been at- 
tached to the front edge of shop counters, and wire or glass had been 
affixed to the standards and brackets in such a way as to shut off the 
goods on the counter from the customers in front and to leave them 
accessible to the clerks behind the counter. Nothing remained for 
Monette or others except detail improvements. While his claims are 
phrased in rather formidable language, their substance, viewed in the 
light of the prior art, involved only such expedients in forming stand- 
ards and brackets to receive plates of glass as were obvious to the or- 
dinary workman. 

The decree is affirmed. 
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POTTER V. CINCINNATI, L & W. R* CO. ci aL 

(Circuit Court of Appeals. Seventh Circuit. January 1% 1921.) 

No. 2836. 

Appeal and error <8»172 (3) —Issues cannot be first raised in appellato eooi^ 

A defendant, who by his answer admitted the allegations of the biit^ 
cannot maintain an appeal to assert affirmative rights not set up or 
claimed in the trial court. 

^ppeal from the Distri<;t Court of the United States for the Eastern 
District of Illinois. 

Suit in equity against the Cincinnati, Indianapolis & Western Rail- 
road Company, Frank H. T. Potter, and others. From the decree; 
defendant Potter appeals. Affirmed. 

Benjamin F. Ninde and Malcolm D. Owen, both of Chicago, III., for 
appellant. 
George B. Gillespie, of Springfield, III, for appellee. 
Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

PER CURIAM. Appellant, among others, was made defendant to 
a bill for the sale of a railroad, and he admitted the allegations of the 
bill. For his failure to raise, by cross-bill or otherwise, any issue in 
the trial court respecting the affirmative rights which he is endeavoring 
to assert here, the decree is affirmed. 



In re MOBGEL. 

(District Ck>urt, B. D. Michigan, S. D. May 2, 1021.) 
No. 8164. 

L Aliens ^»68--Dedaraiion of intention not voided by subsequent eondoct. 

In the absence of any escpress statutory provision to that effect, and in 
the absence of a formal declaration by an alien withdrawing his declara- 
tion of intention to become a citizen, a declaration of intention properly 
made is not violated and does not become void by reason of subsequent 
acts or conduct on the part of the alien. 
t. Aliens ^=>^ — Claim of exemption from military service by alien enemy on 
ground of alienage does not prevent naturalization. 

Under SelecUve Service Law, §§ 2, 4 (Comp. St. 1918, §S 2044b, 2044d), 
and the selective service regulations wholly excluding alien enemies from 
military service, an alien enemy's claim of exemption on the ground of 
alienage did not show that he was not attached to the principles of the 
Constitution and well disposed to the good order and happiness of the 
country as required by Naturalization Law June 29, 1906, S 4 (Ck)mp. St 
I 4352), since the mere claiming of an exemption established by law was 
not an act of disloyalty, and no different rule applies to alien, enemies. 
3. Aliens ^=^62 — Claim of exemption f^m military serviee by declarant 
alien, not enemy, defeats naturalization. 

A claim of exemption from military service under the Selective Service 
Law by an alien, not an enemy, who had declared his intention to become 
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a citizen, and who was not entitled to the exemption claimed, indicates 
that he was not attached to the principles of the Constitution and not 
well disposed to the good order and happiness of the country, as required 
by Naturalization Act June 29, 1906, S 4 (Comp. St. { 4352). 

Petition by Arthur M. Miegel for admission to citizenship. Petition 
granted. 

TUTTLE, District Judge. This is a naturalization proceeding pend- 
ing upon the petition of Arthur M. Miegel, an alien enemy, to be ad- 
mitted to citizenship. The government objects to the granting of the 
petition on the ground that the act of the petitioner in claiming ex- 
emption from service in the military forces of the United States during 
the World War disqualifies him from becoming aft American citizen. 
It is urged by the government in its brief that the claiming of such 
exemption by said petitioner — 

"Violated the bona fides of his declaration of intention and constituted an 
abandonment of the same, and that the declaration of intention thereby be- 
came void and possessed no jurisdictional qualities sufficient to support the 
petition for naturalization, and by reason thereof his petition for naturaliza- 
tion must be dismissed." 

The legal requirements governing the filing of a declaration of in- 
tention by an alien seeking citizenship are contained in the following 
provision of section 4 of the Act of June 29, 1906, chapter 3592, 34 
Statutes at Large, 596 (Comp. St. § 4352): 

"An alien may be admitted to become a citi^n of the United States in the 
following manner and not otherwise: * • • 

"First. He shall declare on oath before the clerk of any court authorized 
by this act to naturalize aliens, or his authorized deputy, in the district Iv 
which such alien resides, two years at least prior to his admission, and after 
he has reached the age of eighteen years, that it is bona flde his intention to 
become a citizen of the United States, and to renounce forever all allegiance 
and fidelity to any foreign prince, potentate, state, or sovereignty, and partic* 
ularly, by name, to the prince, potentate, state or. sovereignty of which the 
alien may be at the time a citizen or subject. And such declaration shall 
set forth the name, age, occupation, personal description, place of birth, last 
foreign residence and allegiance, the date of arrival, the name of the vessel, 
if any, in which he came to the United States, and the present place of resi- 
dence in the United States of said alien: Provided, however, that no alien 
who, in conformity with the law in force at the date of his declaration, has 
declared his intention to become a citizen of the United States shall be requir- 
ed to renew such declaration." 

[1] It is not contended that the declaration of intention filed by peti- 
tioner does not fully conform to the statutory requirements applicable, 
or that any declaration has been made by such petitioner withdrawing 
his intention to become an American citizen or that it is rendered void 
by the terms of any statute. My attention has not been called to, and 
I have not discovered, any statutory provision or controlling decision, 
• or decision by any appellate court, which would warrant a holding to 
the effect that a declaration of intention, properly made, is "violated'' 
or becomes "void" by reason of subsequent acts or conduct on the part 
of the alien in question, in the absence of a formal declaration with- 
272 P.— 44 
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drawing such intention to become a citizen, and in the absence of an ex- 
press statutory provision to that effect. By making his declaration of 
intention, petitioner took the first step toward citizenship. There were, 
to be sure, several other steps to be taken before the coveted goal of 
citizenship could be reached, and it might be that he could not, because 
of failure or inability to take such other steps, attain such goal. That, 
however, is a wholly different consideration and one which cannot 
change or affect the fact that the first step had actually been taken. 
The statute having prescribed the requisites of this first step, and the 
latter having been taken in strict conformity to such statute, this court 
cannot hold, and thereby in effect declare, that what has, in fact and 
according to the undisputed public record, been done by petitioner has 
not been done. In re Cuny (D. C.) 269 Fed. 464. The contention, 
therefore, to the contrary, must be overruled. 

[2] -It is further urged by the government, in argument and in its 
brief, that when it appeared at the hearing on the petition of this alien 
that he had claimed exemption from such military service on the 
ground that he was an alien enemy, this evidence showed that peti- 
tioner — 

''was not ready to aid this country and that he had not hecome sufficiently 
attached to our government to warrant the court in holding, as required by 
subdivision 4 of section 4 of the Naturalization Law, that for a period of five 
years before the date of filing the petition he had been 'attached to the 
principles of the Constitution of the United States/ and during the five 
years prior to the filing of the petition he had been 'well disposed to the good 
order and happiness of the same.* " 

The subdivision of the Naturalization Law thus referred to is con- 
tained in section 4 of the Act of June 29, 1906, already cited, and Is as 
'follows : 

"Fourth. It shall be made to appear to the satisfaction of the court admit- 
ting any alien to citizenship that Immediately pi^eceding the date of his ap- 
plication he has resided continuously within the United States five years at 
least, and within the s.tate or territory where such court is at the time held 
one year at least, and that during that time he has behaved as a man of 
good moral character, attached to the principles of the Constitution of the 
United States, and well disposed to the good order and happiness of the same. 
In addition to the oath of the applicant, the testimony of at least two wit- 
nesses, citizens of the United States, as to the facts of residence, moral charac- 
ter, and attachment to the principles of the Constitution shall be required, 
and the name, place of residence, and occupation of each witness shall be 
set forth in the record." 

A preceding paragraph of the same section of the statute provides 
that "not less than two years nor more than seven years after he has 
made such declaration of intention," the alien shall file his petition for 
citizenship, in which, among other things, he shall swear that — 

"It is his intention to become a citizen of the United States and to renounce 
absolutely and forever all allegiance and fidelity to any foreign prince, po- 
tentate, state, or sovereignty, and particularly by name to the prince, potentate, • 
s^ate or sovereignty of which he at the time of filing of his petition may be a 
citizen or subject." 

Such sworn petition has been filed by petitioner; the statutory re- 
quirements as to his residence and good moral character have been sat- 
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isfied; and the government does not claim that there is any evidence of 
his disloyalty except the fact that he claimed this exemption from mili- 
tary service on the ground that he was an alien enemy. The sole 
question presented for consideration is whether the act of the petitioner 
in claiming exemption from military service in the army of the United 
States during the war, in itself, showed that he was not 'Attached to 
the principles of the Constitution of the United States and well dis- 
posed to the good order and happiness of the same," within the meaning 
of this statute, and that his petition for citizenship must therefore be 
denied on that ground. 

The Selective Service Law, the Acit of May 18, 1917, chapter 15, sec- 
tion 2, 40 Statutes at Large, 77 (Comp. St. 1918, § 2044b), provided 
that— 

''Such draft] as herein provided shall be based upon liability to military 
service of aU male citizens, or male persons not alien enemies who have 
declared their intention to become citizens, between the ages of twenty-one 
and thirty years, both indusive." 

Section 4 (Comp. St. 1918, § 2044d) of the same act contained the 
following provision: • 

^The Vice President of the United States, the officers, legiiUative, executive, 
and judicial, of the United States and of the several states, territories, and the 
District of Columbia, regular or duly ordained ministers of religion, students 
who at the time of the approval of this act are preparing for the ministry 
in recognized theological or divinity schools, and all persons in the military 
and naval service of the United States shall be exempt from the selective 
draft herein prescribed ; • • ♦ and the President is hereby authorized to 
exclude or discharge fron^^^ald selective draft and from the draft under the 
second paragraph of section one hereof, or to draft for partial miUtary serv- 
ice only from those liable to draft as in this Act provided, persons of the 
following classes: Ck>unty and manlcipal officials; costom-house clerks; 
persons employed by the United Stat^ In the transmission of the malls; 
artificers and workmen employed in the armories, arsenals, and navy yards of 
the United States, and such other persons employed in the service of the United 
States as the President may designate; pilots; mariners actuaUy employed 
in the sea service of any citizen or merchant within the United States ; per- 
sons engaged In industries, including agriculture, found to be necessary to the 
maintenance of the military establishment or the effective operation of the 
military forces or the maintenance of national interest during the emergency ; 
those in a status with respect to persons dependent upon them for support which 
renders their exclusion or discharge advisable'; and those found to be physi- 
cally or morally deficient." 

Pursuant to the authority conferred by this statute, the President of 
the United States promulgated selective service regulations governing 
the classification and selection of all persons required to register under 
the terms of the Selective Service Law. By these regulations, such 
registrants were divided into five classes. Those classified in class I 
were presently liable to military service ; the members of class II were 
exempt from such service until class I should be exhausted; similarly, 
the members of classes III and IV were exempt until the classes pre- 
ceding them, respectively, should be exhausted ; while those in class V 
were absolutely "exempt" from draft. Section. 70, Selective Service 
Regulations. Classes II, III, and IV included registrants supporting 
dependents, certain county and municipal officials, trained firemen and 
policemen, custom house clerks, persons employed by the United 
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States in transmitting the mails, mariners, persons engaged in necessary 
industrial or agricultural enterprises, and certain others. Rule XII of 
the Selective Service Regulations was as follows: 

"In class V shaU be placed any registrant found to be — 

"(a) An officer, legislative, executive, op judicial, of the United States and 
of the several states, territories, and the District of Ck>lumbia. 

"(b) A regular or duly ordained minister of religion. 

"(c) A student who on May 18, 1917, was preparing for the ministry in a 
recognized theological or divinity school. 

"(d) A person in the military ov naval service of the United States. 

"(e) An alien enemy. 

"(f) A resident alien (not an alien enemy) who has not declared hia in- 
tention to become a citizen of the United States, unless such non-declarant 
has stated in answer to the question No. 2 of series VII of his questionnaire 
that he does not claim exemption on the ground of his alienage, in which case 
he shall be classified as though he were a citizen of the United States. 

"(g) A person found, in accordance with these regulations, to be totally 
and permanently physically or mentally unfit for military service. 

"(h) A person shown to have been convicted of any crime which, under the 
law of the jurisdiction of its commission, is treason, felony, or an Infamous 
crime. 

"(1) A licensed pilot actually employed in the pursuit of his vocation." 

Note 4 to said rule XII was in the following language : 

"No alien enemy residing in the United States, whether he has taken out 
Ills first papers or not, will be accepted for service. When, In the opinion of 
a local board, any person to be classified is an alien enemy, whether he has 
or has not declared his intention to become a citizen of the United States, or 
whether he, or some other person in respect of him, has or has not indicated 
a claim of exemption, he shall be placed In class V/' 

The note to rule XXVII of said regulations recited that — 

"Local boards will be held strictly responsible that no alien enemy is placed 
In any class other than class Y.*' 

The question whether an enemy alien, by claiming the exemption 
from military service established by law, thereby indicated such dis- . 
loyalty to the United States as to deprive him of the privilege of 
American citizenship, includes and involves one, and perhaps two, en- 
tirely separate and distinct questions. The first of these may be stated 
as follows : Is the mere act of claiming a legally created exemption 
from military service, inherently and of itself, aside entirely from the 
nature of the particular ground for such exemption, an act of disloy- 
alty? If this question be answered in the affirmative it follows that 
the petition should be denied, without reference to the result of fur- 
ther consideration of the subject. If, however, such question be an- 
swered in the negative, the phase of the question still to be considered 
is: Does the mere assertion by an enemy alien of the fact of his 
status, as the basis for legal procedure depending upon and resulting, 
as a matter of law, from such status, in itself show disloyalty? 

Bearing in mind, then, the broad question involved and the separate 
component phases and parts thereof just referred to, I proceed to a 
consideration of the one first mentioned. 

It must be remembered that, as indicated by the provisions of the 
statute and regulations to which reference has been made, the nation 
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had, by law and through its proper representatives, thus decided and 
announced that in selecting* men for military service certain classes, 
including both citizens and aliens, were not to be drafted ; that is, taken 
for service in the army. It is, of course, obvious that the purpose of 
the government in thus selecting from the available male inhabitants 
of the country certain specified classes for such military service was not 
to bestow any special privilege upon the members of any particular 
class, but solely to provide for the nation the greatest possible protection 
and benefit. The legislative histocy of the draft statute, referred to in 
the selective service regulations as the "Selective Service Law," shows 
that this principle of selective service, or conscription, was under con- 
sideration and discussion for a considerable period of time before it 
was finally embodied in the statute mentioned, and that it was the 
intention of Congress, and the purpose of the statute, to call to the 
army those who could best serve our country by performing military 
service, and to "exempt" — ^that is, exclude — from the military forces 
those whose absence from the army would result in greater public bene- 
fit than would their presence therein. 

The reasons for the different "exem'ptions" differed with the various 
classes exempted, but there can be no doubt that in each instance the 
particular exemption was based upon considerations of the public 
welfare and not of any private interest. It is, for example, clear that 
the exemption of certain classes of persons, as, for example, ministers 
of religion and officers of the United States and of the several states, 
was based upon the ground, and prompted solely by the opinion and de- 
cision, that they could render more valuable aid and service to the 
republic by serving in their respective capacities than as soldiers. On 
the other hand, it is manifest that the exemption of other classes, such, 
for instance, as the physically unfit and alien enemies, was based upon 
the judgment and belief of Congress that the members of such classes 
would weaken rather than strengthen the effectiveness and mofale of 
the military forces. In each case it is plain that the object of the 
exemption is to exclude from the army a class of men as to whom there 
were good grounds for believing that it was desirable, in the interest of 
the public welfare, to so exempt them. 

Under these circumstances, is there justification for the inference, 
or warrant for the assumption, that the act of a person thus exempted, 
in claiming the "exemption" established by law, was prompted by his 
desire to avoid military service or by any other unpatriotic motive? 
If, for example, a minister of religion or a United States Naturaliza- 
tion Examiner claimed the exemption imposed upon him by law, must 
it not be presumed, in the absence of evidence to the contrary, that 
the' making of such claim was actuated by the belief that thereby more 
valuable service could be rendered to the country than would result 
from an attempt to insist upon the privilege of going to the front with 
the colors ? To ask these questions is, it seems to me, to answer them. 
The law is fair and just enough to ascribe to men, in their acts and 
conduct, proper rather than improper motives, and the performance, 
rather than the neglect, of duty. This court should and will presume, 
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until the contrary has been shown, that those who claimed the exemp- 
tion to which they were subject under the Selective Service Law and 
the regulations thereunder, did so with a desire to help, rather than 
harm, the nation in its time of need, and it will be presumed that they 
either shared the belief of the government, in creating the exemption, 
that their proper place was outside of the military forces, or dse ac- 
cepted and conformed to the decision on this point already deliberately 
and formally made for them by the nation, relying upon the wisdom 
of such decision. The man who was so unfortunate as to be exempt 
because some physical ailment made it necessary to the public welfare 
that he be deprived of the opportunity to serve his country in the field, 
and who complied with the obligation, moral, if not legal, of claiming 
the exemption to which he was subject, should not, and will not by this 
court, unless so directed by superior authority, be branded as a slacker 
or declared unfit for American citizenship. 

Similar considerations apply, in my opinion, to the case of an alien 
enemy. Congress, in providing for the creation of the military forces, 
on the principle of selective conscription, had expressly omitted him 
from the operation of such conscription. The selective service r^;ula- 
tions had positively enjoined upon the draft officials, as a strict duty, 
the necessity of seeing that no alien enemy should be accepted into 
the army, regardless of his own wishes. Good reasons for this rule and 
policy readily suggest themselves. It was by no means certain that an 
alien enemy would be as valuable a soldier as an American citizen. 
However loyal he might be to this country, there was always the 
danger that he might not be able wholly to free himself from his legal 
status as an enemy, or from the ties of blood, if not of memoiy, which, 
even unconsciously or against his own will, might impair his effective- 
ness in hand to hand conflict with former friends; perhaps close kin. 
The possibility that he might be treated by the enemy, in the event of 
capture, as a traitor or spy, instead of an ordinary prisoner of war, 
might tend to reduce his fighting efficiency. Unwillingness on the part 
of citizen soldiers to march and fight, by day and night, shoulder to 
shoulder with alien enemies in the American army, might injure the 
morale of our army, so necessary to victory. 

These and other considerations that might be mentioned make the 
conclusion, in my opinion, irresistible that the basis of the refusal of 
the government to allow alien enemies to enter the military service was 
concern for the public welfare, and no desire or purpose to g^ant a 
personal privilege to the alien, who, on the contrary, like every other 
man exempt, was thereby deprived of the precious privilege of bear- 
ing arms in the defense of our beloved country. Whether or not the 
judgrnent of Congress in this respect was correct, and its policy wise, 
as I believe it was, are questions wholly immaterial. Right or wrong, 
this judgment and policy were embodied in the law, and thereafter 
that law was not subject to question, or open to disobedience, by either 
aliens or citizens. It seems plain, then, that the mere act of claiming an 
exemption from military service which has been established by law is 
not, in itself, an act of disloyalty. In other words, there is nothing in- 
herently wrong or unpatriotic in claiming such an exemption. 
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I pass, therefore, to the remaining question : Does the fact that the 
particular ground for the legal exemption claimed by petitioner was 
his alienage, instead of some other legal groimd, make improper and 
disloyal, as to him, the same kind of act which, if done by an American 
citizen, would have been proper and patriotic? The status of an alien 
brings to him, as a matter of law, various incidents to which others are 
not subject. He may, for example, because he is an alien, commence 
certain actions in this court which he could not otherwise institute here. 
To do so, however, he must assert his alienage ; that is, claim his status 
as an alien and the incidents based on and resulting from the same. 
It certainly could not be seriously contended that the assertion of such 
a claim indicated any disloyalty, in act or in thought, to this country. 
The law of the land having made alienage a ground for certain pro- 
cedure, such alien could not properly be considered lacking in attach- 
ment to the principles of our Constitution or ill disposed to the good 
order and happiness of the United States and imfit for American 
citizenship merely because he formally stated the true facts concern- 
ing his status and followed the special procedure legally dependent 
thereon. Such a rule would indeed be strange and startling doctrine. 
If to make alienage a legal basis for peculiar remedies or rights be 
unpatriotic or un-American, the fault and responsibility rest upon 
the American citizens who make such law, not upon the aliens who 
follow it. I caimot avoid the conclusion that the mere assertion of his 
status in connection with the claim for exemption to which the law 
subjected him did not necessarily indicate any disloyalty to our country. 

It will be a sad and ominous day for the republic when observance 
of any lawj however its wisdom or expediency be regarded, is de- 
nounced by public officials or visited with -the consequences of disloyal- 
ty. Obedience to tSie law is the comer stone on which our wonderful re- 
public was built and on which it rests. The solemn and sacred duty is 
imposed upon this court to preserve and enforce, to the utmost of its 
ability, the laws of the nation, without regard to their apparent pop- 
ularity or effect, and to administer, in accordance with its best judg- 
ment, and without fear or favor, equal and exact justice to the highest 
and lowest in the land, based not upon some of the laws or upon the 
laws as they ought to be, but on all of the laws, just as they have been 
enacted by the tribunal to which the responsibility therefor has been 
entrusted. 

I am aware that the views and conclusions expressed by me on this 
subject are at variance with those reached by all of the courts whose 
opinions have been called to my attention or have been discovered by 
me. Those opinions have been examined with the care and respect 
due to the judges whose views are therein embodied. Notwithstand- 
ing, however, the high character of the sources of such views, I have 
found myself unable to concur in the conclusions there reached. I 
do not discover that this subject has been passed upon or considered 
by any Circuit Court of Appeals, or other appellate court, and with due 
deference to the undoubted wisdom and ability of the District Judges 
who have ruled adversely to the result reached by me, I am unable to 
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concur in their reasoning. Thus, in the case of In re Sxlberschutz, 269 
Fed. 398, it was held that a claim of exemption f rcnn the military forces 
of the United States by an enemy alien negatives the bona fides of a 
declaration of intention and invalidates such declaration, and also that 
the making of such claim shows that he was not willing to defend this 
country from its enemies. The same conclusions were reached in the 
case of In re Tomarchio, 269 Fed. 400. These are the only reported 
cases of which I know involving this question, but a number of other 
unreported opinions to the same effect have been examined. All of the 
grounds on which these decisions were based have been hereinbefore 
discussed or referred to, but, for the reasons which I have attempted to 
explain, they are in my opinion erroneous. 

[3] It should be, and I assume is, unnecessary to point out that the 
views and conclusions herein expressed are not applicable to declarant 
aliens who were not alien enemies, and who therefore were not ex- 
cluded from service in the military forces of the United States, but 
who nevertheless claimed to be exempt under the Selective Service 
Law. Not only were such aliens free to avail themselves of the op- 
portunity and right to take their places among the ranks of the military 
defenders of this country, but it was their solemn duty, under the law 
and according to all of the dictates of patriotism, to respond to the call 
of the nation, in its great emergency, to take up arms in its defense. 
No argument is required to make it clear and obvious that an American 
citizen who is unwilling to fight for his country, at whatever sacrifice 
to himself, is unfit to be an American citizen. If such a citizen, 
not being exempt from military service, claimed to be so exempt, the 
inference to be drawn from his conduct would, manifestly, be at least 
that he desired to avoid such military service, and perhaps, also, that he 
was so unwilling to render such service that he wa# willing to make a 
false claim as to his status under the law, in order to escape from the 
army. In either event he does not deserve to be a citizen of this coun- 
try. He has been subjected to the acid test of loyalty to the United 
States of America and has been found disloyal. He lacks the first 
requisites of American citizenship. 

All this is applicable, with equal force, to the alien who, having 
solemnly declared his intention to become a citizen of this country, and 
having been granted an opportunity, and indeed required, to fulfill the 
most important and essential obligation that a citizen or prospective 
citizen owes to the nation when summoned to defend it from its en- 
emies on the field of battle, fails in this supreme test of loyalty, and 
not only attempts to escape from such obligation, but to present a 
false pretext for such attempted escape. That such an alien is not 
attached to the principles of the Constitution of the United States, and 
is not well disposed to the good order and happiness of the same, is 
too plain for further discussion. An alien seeking citizenship, who thus 
shows that he is not willing to assume and bear the duties and obliga- 
tions of that status, as well as to enjoy its rights and privileges, is riot 
qualified or entitled to become an American citizen. Luria v. United 
States, 231 U. S. 9, 34 Sup. Ct. 10, 58 L. Ed. 101. While it is perhaps 
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unnecessary, for the purposes of the present case, to thus distinguish 
between the status of alien enemies and of other aliens who have de- 
clared their intention to become American citizens, yet I deem it not 
amiss, to avoid possible misunderstanding as to the scope and effect of 
the decision herein reached, as well as of the reasons on which such de- 
cision is based, to emphasize what appears to me to be the true distinc- 
tion to be drawn between these two classes of aliens, in respect to the 
proper relation between their claims for exemption from military serv- 
ice and their petitions to be admitted to American citizenship. One was 
by law barred from military service, while the other by the same law 
was required to render such service. It is plain that the claim which 
was obedience and loyalty for the one was disobedience and disloyalty 
for the other. 

For the reasons stated, the petition herein must be granted, and an 
order will be entered accordingly. 



In re RUBIN. 

(District Court, B. D. Michlgaa, 8. D. May 2, 1921.) 

No. 4144. 

Aliens ^=>62— Illegal daim of ezempilon from miUtary eervlee ivevents 
nalunilizaftioii. 

An alien, not an enemy, who had declared his intention to become an 
American citizen, and who, not being entitled to exemption from military 
eervlce under the Selective Service Law on the ground of alienation, il- 
legaUy claimed such exemption, thereby indicated such lack of loyalty to 
the country as showed that he was not attached to the principles of the 
Constitution and well disposed to the good order and happiness of the 
country, and is not entitled to be naturalized. 

Petition by Harry Rubin for admission to citizenship. Petition de- 
nied. 

TUTTLE, District Judge. This is a petition filed by the above- 
named petitioner for citizenship. Petitioner is, and during the recent 
war was, a citizen and subject of Russia. He claimed exemption from 
military service under the Selective Service Law (Comp. St. 1918, 
Comp. St, Ann. Supp. 1919, §§ 2044a-2044k), on the ground that he 
was a resident alien, not an enemy, and also on the ground that he 
was physically unfit for military service. His claim for exemption on 
the ground of such alienage was properly denied, as he had previously 
declared his intention to become a citizen of the United States, and 
was not exempt from military service in the American army merely 
because he was an alien. His claim, however, for exemption on the 
ground of physical incapacity was allowed. 

His petition for citizenship is opposed by the government on the 
ground that his act in claiming such exemption from military service 
because of his alienage invalidates his declaration of intention, and 
also shows that he was not for five years prior to the date of such peti- 

^=»For other cases see same topic A KEY-NUMBER in all Key-Numbcrea Digests & Indexes 
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tion attached to the principles of the Constitution of the United States 
and well disposed to the good order and happiness of the same. 

In my written opinion (272 Fed. 688) filed this day in the Matter of 
the Petition of Arthur M. Miegel to be admitted to citizenship, I in- 
dicated the reasons for my conclusion that an alien, not an enemy, 
who had declared his intention to become an American citizen, arid 
who, not being entitled to exemption from military service, neverthe- 
less illegally claimed such exemption on the ground of alienage, there- 
by indicated such lack of loyalty to this country that it could not be 
said that he was attached to the principles of our Constitution and 
well disposed to the good order and happiness of our country. With- 
out repeating or reviewing the conclusions there stated, I deem it 
sufficient here to express my adherence to the views set forth in that 
opinion. 

As the conclusions reached in that ca«e, although dictum there, are 
directly applicable to the question involved in the present case* it fol- 
lows that the petition herein must be denied, and an order will be en- 
tered to that effect 



UNITED STATES, to Use of BOTER et aL, ▼. PORT DEPOSIT QUABBT 

CO. ei al. 

(Dlfftrict Court, D. Maryland. April Id, 1921.) 

No. 957. 

1. United States <&»67(2)— Rent of derrick or lighter used to transiHirt stooea 

recoveraMe on oontractor's bond. 

The rent of a derrick or lighter used In transporting stones for use in 
the performance of a government contract Is recoverable on a bond given 
by the contractor to secure payment for labor and material. 

2. United States <8=»67(2)— Hire of derrick holster chartered for use on two 

oontraets held recoverable on contractor'si bond. 

Where a derrick holster was chartered by the month to be used suc- 
cessively on two government contracts, only one of which was covered 
by a bond, and, for a later period, by the day, and all due under the 
original charter had been paid, and the amount claimed was for days 
upon which It was actually used on the contract covered by the bond, the 
unpaid balance of the hire was recoverable on the bond. 

At Law. Action by the United States, to the use of Lewis Beyer 
and another, trading as the General Ship Repair Company, against the 
Port I>eposit Quarry Company and another. Judgment for plaintiff. 

Willard M. Harris, of Philadelphia, Pa., and John T. Tucker, of 
Baltimore, Md., for plaintiffs. 

Haman, Cook, Chesnut & Markell, of Baltimore, Md., for defend- 
ants. 

PER CURIAM. [1] The contention of the defendant that there 
can be no recovery for the rent of a derrick or lighter used in trans- 
porting stones from the quarry to the place of deposit designated in 
the contract, and in depositing them there, has, I think, been foreclosed 
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by various decisions of the Supr«ie Court of the United States, no- 
tably Illinois Surety Co. v. John Davis Co., 244 U. S. 376, 37 Sup. Ct. 
614, 61 L. Ed. 1206. 

There can be no difference in principle between the rent of cars to 
be used in doing work under a government contract and the hire of a 
boat for the same purpose. Whether ypu shall call the transporta- 
tion and the hoisting part of the materials in place, or part of the labor 
in putting them in place, seems to me to afford opportunity for inter- 
esting exercise in intellectual gymnastics, but in this case it would 
scarcely seem that it would make any difference how it was answered. 

If a subcontractor had undertaken to deliver the material in place 
for a total price, his imdertaking would have been covered by the bond. 
The work might have been done by putting the stones by hand on rafts 
or galleys propelled by oars. Hand power might have been used to 
lower the stones into place. That is doubtless what an ancient Egyp- 
tian contractor would have done. The pay of the rowers and of the 
laborers in putting the stones where the government wanted them 
would have been labor supplied under the contract. Whether,- on the 
whole you prefer to call it the one or the other, would not affect the 
result. 

[2] The only other question in the case is whether a derrick bolster, 
chartered to be used successively upon two government contracts, one 
of which is covered by a bond and one is not, can be held, as to any 
part of its services, to be either labor or material supplied for the con- 
tract job. In this case, and for the period for which suit is brought, 
the derrick bolster was chartered by the day. All due under the orig- 
inal charter of $600 per month has been paid. All that is here charged 
is the number of days upon which this derrick hoister was actually 
engaged in doing work absolutely necessary to be done, if this contract 
was to be performed, and the bond discharged. I see no reason why 
the surety should not be held liable for the balance of the hire of the 
derrick for those days. 

The plaintiff is entitled to a verdict in the sum of $848.92. 



LONG et al. v. UNION TRUST CO. et aL 

(District Ck)urt, D. Indiana. May 4, 1921.) 
No. 401. 

1. Courto <t=»359— In eonstming will, federal court must put itself In attitude 

of state courts as to public charities. 

The United States District Court, in construing a will which attempts 
to create a public charity, must put Itself in the attitude of the courts of 
that state, which strongly favor public trusts for charitable uses, and 
Uberally construe deeds and wlUs in which the maker evinces a charitable 
purpose, so as never to defeat a manifest charitable intent, unless clear- 
ly contrary to statute. 

2. Charities ^=>21(4) — Gift for founding ei^ege for women held suflBciently 

certain. 

A direction In a will that the residuary estate be devoted to founding 
and maintaining a school or college for the higher education of women 
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and girls, which shall be nonsectjirlan, but Christian, and directing the 
selection of trustees by the elders of a church, by the Governor of the 
state, and by the mayor of the city, sufficiently designates the purpose 
to create a public charity. 

3. Charities <S=>47— Cimnoellors can appoint trustees, when donees of power 

refuse* 

If the persons designated by a will to appoint the trustees for a col- 
lege to be founded and maintained under the will should refuse to act, 
the state chancellors, under the judicial cy pres power, could select a 
board of the kind intended by testator. 

4. Cliarities <®='21(4) — Class of beneficiaries of college held identifled. 

In a gift to be used in founding and maintaining a college for the 
higher education of women, though the beneficiaries are indefinite, which 
Is the essential characteristic in distinguishing a public trust from a 
private one, they are so positively identified by class that any arbitrary 
selection of pupils by the board of trustees could be restrained in a suit 
by the Attorney General in the interest of the people. 

5. Perpetuities ^=^4(15) — ^Devise to tnistees^ to be conveyed to eirflege found- 

ed latw, held not illegal restraint of alienation. 

Where a testator gave his property to trustees for his wife during her 
widowhood, and thereafter to be used in founding and maintaining a 
college under the control of 10 trustees to be appointed after the termi- 
nation of the wife's interest, the legal title vested In the testamentary 
trustee at once, subject to the private trust during widowhood, and there- 
after to the public trust, so that the gift does not violate Bums' Ann. St. 
Ind. 1914, §§ 3998, 9723, providing that the absolute power of alienation 
shall not be suspended longer than during lives in being at the creation 
of the estate. 

In Equity. Suit by Amelia S. Long and others against the Union 
Trust Company, trustee, and others. Decree rendered dismissing the 
bill for want of equity. 

Robbins, Townley & Wild, of Chicago, 111., and Matson, Kane & 
Ross, of Indianapolis, Ind., for plaintiffs. 

Miller, Dailey & Thompson, of Indianapolis, Ind., for defendants. 

BAKER, Circuit Judge. If the attempt of an Indiana citizen and 
resident, one Henry Long, now deceased, to create by his will a char- 
itable public trust of his property in Indiana, was ineffectual, com- 
plainants, citizens of Illinois, are entitled by the Indiana law of de- 
scent to his residuary estate, which is now in the hands of defendants. 

Long devised his residuary estate to the Union Trust Company of 
Indianapolis as trustee in fee simple ; directed the Trust Company to 
pay the entire net income to his widow, if she should elect to take that 
provision in lieu of her legal interest in his estate, but only so long as 
she should remain his widow; directed the Trust Company, if she 
should elect to take under the law, to have her part set off to her, and 
thereupon to convey in fee simple what was left to ten trustees to be 
selected as hereinafter stated; directed that his residuary estate be de- 
voted to "founding and maintaining a school or college for the higher 
education of women and girls" which "shall not be sectarian either in 
its teaching or example, but a broad, liberal spirit of Christianity, such 
as shall not be repugnant to tlie feelings and convictions of any intelli- 
gent Christian person, shall prevail throughout said school or college 
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both in its inception and continuance"; directed that, when his wife 
should cease to be his widow in receipt of the income provided for 
her in his will, ten trustees should be selected, six by the then elders 
of the First Presbyterian Church of Indianapolis, two by the then 
Governor of Indiana, and two by the theit 'mayor of Indianapolis, to 
found, maintain, and manage the collie "under the aforesaid general 
and controlling principles and directions" ; directed that thereupon the 
Trust Company, trustee, or its successor, should convey to the board 
of college trustees for the aforesaid educational i)urposes the legal ti- 
tle to the residuary estate in fee simple ; and directed that, whenever it 
should be practicable under the laws of Indiana to carry on the college 
as a body corporate of which the governing body should be a board of 
ten trustees selected as provided in his will, then the board of college 
trustees should procure a charter and convey to the corporation in 
fee simple the residuary estate, "with all accumulations from accre- 
tions and profits arising therefrom or from donations by others." 
Finally Long appointed the Union Trust Company sole executor and 
also "trustee of all the trusts hereby created except the trust of found- 
ing, maintaining and managing the college for the higher education of 
women." 

[1] Counsel have shown wide research and great learning in their 
briefs and have ably discussed a wide range of questions.^ But this 

1 Complainants cited : Wheeler ▼. Smith, 9 How. 55, 18 L. Ed. 44 ; Chamber- 
lain y. Steams, 111 Mass. 268; Attorney General v. Soule, 28 Mich. 163; Ke 
Sntro's Estate. 156 Cal. 727, 102 Pac. 920; Morice v. Bishop of Durham, 9 
Ves. 899, 32 Eng. Rep. 666. affirmed 10 Ves. 522, 82 Eng. Rep. 947 ; J^mes v. 
AUen, 3 Meriv. 17 ; Macdnff v. Macdnff, [1896] 2 Ch. 451 ; KendaU v. Granger, 
5 Beav. 300; Perry on Trusts, t 711; Fowler v. Duhme, 143 Ind. 248, 42 N. 
B. 623; Huxford ▼. MlUigan, 60 Ind. 542; Herron y. Stanton (Ind. App.) 128 
N. E. 363; PhUlips y. Heldt, 33 Ind. App. 888, 71 N. E. 520; Rose y. Rose, 4 
Abb. Dec. (N. Y.) 108; Yates v. Yates, 9 Barb. (N. Y.) 824; Haynes v. 
Sherman, 117 N. Y. 433. 22 N. E. 938; In re Wilcox, 194 N. Y. 288, 87 N. 
E. 497: Hawley y. James, -5 Paige. Ch. (N. Y.) 818, 444, 445 (1835) ; Hawley 
y. James, 16 Wend. (N. Y.) 61 (1836) ; Belmont y. O'Brien, 12 N. Y. 894; Hob- 
son y. Hale, 95 N. Y. 688; Haynes v. Sherman, 117 N. Y. 433, 22 N. E. 938; 
Allen y. Allen, 149 N. Y. 280, 43 N. E. 626; Brewer y. Brewer, 11 Hun, 147 
affirmed In 72 N. Y. 603 ; Ward y. Ward, 105 N. Y. 68, 11 N. E. 873 ; Hopkins 
y. Grlmshaw, 165 TJ. S. 342, 17 Sup. Ct. 401. 41 L. Ed. 739; Girard Trust Co. 
y. Russell, 179 Fed. 446, 102 C. G. A. 592; Jocelyn y. Nott, 44 Conn. 56; 
Merritt y. Bucknam. 77 Me. 253; Brooks y. Belfast, 90 Me. 318. 38 Atl. 222; 
Merrill y. Missionary Union, 73 N. H. 414. 62 Atl. 647, 8 L. R. A. (N. S.) 
1143, 111 Am. St. Rep. 632, 6 Ann. Cas. 646 ; Leonard y. Burr. 18 N. Y. 96 ; 
Zeisweiss y. James, 63 Pa. 465, 3 Am. Rep. 658; Smith y. Townsend, 32 Pa. 
434: Penrose's Estate, 257 Pa. 231, 101 Atl. 819; Village y. Mead. 43 Vt. 
556; Gray on Perpetuities, § 589; Marsden on Perpetuities, 309; Company 
of Pewterers y. Cair^st's Hospital, 1 Vernon, 162, 23 Eng. Rep. 388 (1683) ; A. 
G. y. Gill, 2 P. Wms. 369 (1726) ; Johnson Trusts, L. R. 2 Eq. 716; In re 
Bowen, [1893] 2 Ch. 491 (dictum) ; Worthing y. Heather, 01906] 2 Ch. 532; 
C5om'r y. t>e Clifford, 1 Dr. & W. 245, per Sugden, L. C; In re Stratheden, 
[1894] 8 Ch. 265; Kingham v. Kinjjham, [1897] I. R. 170; State v. Holmes, 
115 Mich. 456, 73 N. W, 548; Dod^e v. Pond, 23 N. Y. 69; Bascom v. Al- 
bertson, 84 N. Y. 584; Burrill y. Boardmau, 43 N. Y. 254, 8 Am. Rep. 694; 
Booth ▼. Baptist Church, 126 N. Y. 215. 28 N. B. 238; St. John y. Andrews, 
191 N. Y. 254, 83 N. E. 081, 14 Ann. Cas. 70S; In re Woods' Estate, 55 Hun, 
204. 7 N. Y. Supp. 836, affirmed 23 N. E. 1151 ; Townshend v. Frommer, 125 
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court must put itself in the attitude of the Indiana courts, which 
strongly favor public trusts for charitable uses, liberally construe 
deeds and wills in which the maker evinces a charitable purpose, never 
defeat the maker's manifested charitable intent unless he clearly runs 
afoul of the statute, and freely apply the judicial cy pres power in 
administering a public trust that vested on the execution of the deed 
or at the testator's death or thereafter within lives then in being. 

Really there are no discernible differences between opposing counsel 
respecting propositions of law. This case would not be here if they 
could have agreed as well upon the construction to be put upon Long's 
testament. 

Only two of complainants' contentions require answer: First, that 
the intended gift to charity was so uncertain and ill-defined as to be 
incapable of judicial enforcement tmder the laws of Indiana; and, 

N. Y. 446, 26 N. B. 805; Henson ▼. Wright, 88 Tenn. 501. 12 S. W. 1035; 
McFaU V. Kirkpatrick, 236 111. 281, 86 N. E. 139; Shaw v. Paine, M Mass. (12 
AUen) 293; 31 Cyc. 1042; 22 Am. & Eng. Bnc. of liaw {2d Ed.) 1092» 
1137, 1138; Farwell on Powers (3d Ed.) 9; Dickinson v. Teasdale, 1 De G., 
J. & S. 52-60; Underhill on Trusts, 376, 880, 396; Eearne on Remainders. 9; 
Stevens v. Evans, 30 Ind. 39; Hadley ▼. Hadley, 147 Ind. 427, 46 N. E. 823; 
Kintner v. Jones, 122 Ind. 148, 23 N. B. 701; Fontain v. Ravenel, 17 How. 
369, 15 L. Ed. 80; 1 Story, Eq. Juris. § 169; 2 Sugden on Powers, 172; Bull 
V. Vardy, 1 Ves. Jr. 270, 30 Eng. Rep. 330 ; CJoxe v. Basset. 3 Ves. Jr. 155. 30 
Eng. Rep. 945 ; Tincher v. Arnold, 147 Fed. 665. 77 C. O. A. 649, 7 L. R. A. 
(N. S.) 471, 8 Ann. Cas. 917; Brigham v. Hospital (0. O.) 126 Fed. 796; 
Richards v. Wilson, 185 Ind. 335, 112 N. B. 780; Dykeman v. Jenkines, 179 
Ind. 549. 101 N. B. 1013, Ann. Cas. 1915D, 1011 ; Russell v. Allen, 107 U. S. 
171, 2 'Sup. Gt. 327, 27 L. Ed. 397; Fairfield v. Lawson, 50 CJonn. 501. 47 
Am. Rep. 069 ; Grimes v. Harmon, 35 Ind. 198, 9 Am. Rep. 690 ; Erskine y. 
Whitehead, 84 Ind. 357; Baptist Ass'n v. Hart, 4 Wheat. 1. 4 L. Ed. 499; 
Baptist Ass'n v. Smith, 3 Pet. 497, 7 L. Ed. 749; Vidal v. Gicard. 2 How. 127, 
11 L. Ed. 205 ; Moggridge v. Thackwell, 7 Ves. 35. 

Defendants dted: Jones v. Habersham, 107 U, S. 174, 2 Sup. Ct 336, 27 
li. Ed. 401; Loring v. Marsh, 6 Wall. 337, 18 L. Ed. 802; De Vaughn ▼. 
Hutchinson, 165 U. S. 566, 17 Sup. Ct. 461, 41 L. Ed. 827; United States v. 
Oregon, etc., Co. (O. C.) 186 Fed. 861, 908; West Virginia Pulp & Paper Co. 
V. MUler, 176 Fed. 284, 100 O- O. A. 176; Handley v. Palmer (O. C) 91 
Fed. 948; Duggan v. Slocum (0. C.) 83 Fed. 244; Wood ▼. Paine (C. a) 68 
Fed. 807; Richards v. Wilson, 185 Ind. 335, 112 N. B. 780; Board v. Din- 
widdle, 139 Ind. 128, 37 N. B. 795; Grand Prairie Seminary v. Morgan. 171 
111. 444. 49 N. B. 516; Eaton v. Woman's Home Missionary Society, 264 111. 
88, 105 N. E. 746; Wilson v. First Nat. Bank, 164 Iowa, 402, 145 N. W. 948, 
Ann. Cas. 1916D, 481 ; Ely v. Attorney General, 202 Mass, 545. 89 N. E. 1G6 ; 
Allen V. Trustees of Nasson Institute. 107 Me. 120, 77 Atl. 638; In re Mac- 
Doweirs Will, 217 N. T. 454, 112 N. E. 177, L. R. A. 1916E, 1246, Ann. Cas. 
1917E, 853; Norrls v. Loomis (Mass.) 102 N. B. 419; Gdmke v. Attorney 
General, 206 Mass. 49. 91 N. B. 899 ; Ackerman v. Fichter, 179 Ind. 392. 101 
N. E. 493, 46 L. R. A. (N. S.) 221, Ann. Cas. 1915D, 1117; Board v. Rogers. 55 
Ind. 297; Ex Parte Lindley. 32 Ind. 367; DeBruler v. Fferguson. 54 Ind. 549; 
Craig V. Secrist. 54 Ind. 419; Sweeney v. Sampson, 6 Ind. 465: Haines v. 
Allen, 78 Ind. 100, 41 Am. Rep. 555; Common Council of City of Richmond v. 
State. 6 Ind. 334 ; McCord v. Ochiltree. 8 Blackf. (Ind.) 15 ; Citv of Richmond 
V. Davis, 103 Ind. 449, 3 N. B. 130; Phillips v. Heldt, 33 Ind. App. 888. 71 
N. E. 520 ; Santa Clara Female Academy v. Sullivan, 116 111. 375, 6 N. B. 183, 
66 Am. Rep. 776; Franklin v. Hastings. 253 111. 46, 97 N. B. 265, Ann. Clas. 
1913A, 135; Mills v. Davidson, 54 N. J. Eq. 659, 35 Atl. 1072. 35 L. R. A. 118, 
55 Am. St. Rep. 94. 
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second, that the intended gift to charity, if otherwise good, created 
an estate in violation of the Indiana statute (Bums* R. &. Ind. §§ 
3998, 9723) providing that the absolute power of alienation shall not 
be suspended longer than during lives in being at the creation of the 
estate. 

[2-4 J I. From the will (hereinabove fully abstracted) I have no 
difficulty in finding that Long intended to found and maintain in In- 
diana an institution for the higher education of women. This location 
is shown by reference to the Indiana body corporate and by the meth- 
od of selecting the governing board. Assuming that Long had com- 
mon information on the subject, he intended an institution similar tp 
Wdlesley, Smith, Vassar and other colleges for the higher education 
of women. He intended that the governing board should be composed 
of persons of the character and the disposition to serve the public of 
the persons customarily chosen by church officials for denominational 
schools, by Governors for state institutions of advanced education, and 
by mayors for public schools. (And if the Indianapolis elders, the 
Indiana Governor, and the Indianapolis mayor, as donees of a naked 
power, should.ref use to name a board of trustees, Indiana chancellors 
under the judicial cy pres power should be deemed fully as compe- 
tent to select a board of the kind intended by Long, assuming of course 
that the gift is sufficiently definite and -that the equitable interest of 
the public vested within the required time.) He intended that the gov- 
erning board should conduct a nonsectarian, but Christian, college for 
the higher education of women as similar colleges in existence were 
cnstomarily conducted. He intended that the trustees should serve 
without profit to themselves (other than the allowances customarily 
paid at similar mstitutions), for he directed them to turn over the entire 
residuary estate and all its increase and all donations by others to the 
corporate college when Indiana law should authorize a corporation of 
the kind described in his will. He intended that the pupils, though 
they should pay tuition fees as is customary, should receive more 
Aan they paid for, and that through their higher education the public 
generally should be benefited by his giit . He intended that the pupils 
shouM be women who had received preparatory education, who from 
the location of the institution and from the advantages it should offer 
in comparison with other institutions should be led to apply for ad- 
mission, who should pass the customary entrance examinations, and 
who should qualify in character according to the general policy declar- 
ed in his will. In short, the charitable intent is clear; the plan for the 
use, considered in the light of common knowledge, is quite certain; 
and though the beneficiaries are indefinite (which is the essential char- 
icteristic in distinguishing a public trust from a private one), they are 
10 positively identified by class that any arbitrary or whimsical selec- 
ion of pupils by the board of trustees could be restrained in a suit by 
lie Attorney General in the interest of the people. 

[5] II. To the Trust Company Long devised the fee simple. This 
igal title vested at the moment of Long's death. It came to the Trust 
k)mpany charged with a private trust in favor of the widow. Was the 
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legal title at Long's death also charged with the public trust that Long 
unquestionably intended to create ? 

Long expressly excluded the Trust Company from acting in found- 
ing, maintaining and managing the college, and directed it to convey, 
after the widow's equitable interest had terminated, the fee simple to 
the board of trustees who should thereupon proceed to erect the build- 
ings, set up the faculty, and op^ the college. But these facts are not 
conclusive upon the question whether at Long's death an equitable in- 
terest of the public vested, for which the Trust Company should hold 
the legal title as trustee. As the Trust Company held the legal title 
not for its own use, it must Tiave held it for the benefit of others. 
Complainants, heirs at law of the widow, now deceased,' but not heirs 
at law of the testator, had been provided for in other parts of the will. 
Surely the will affords no basis for finding that Lon^ intended that 
the Trust Company should hold the legal title for their benefit. He 
certainly intended to exclude himself from any beneficial interest 
in the Trust Company's legal title. If he had died intestate, his widow 
would have been his only heir at law. He died testate and his will 
negatives any intent that his widow or her heirs at law should ever 
become possessed of the fee. Must his well-expressed intention to 
devote his residuary estate to a public use be defeated because his will 
failed to name trustees to start and carry on the college and failed ti> 
provide any mode for their selection: until after his widow should cease 
to draw the income? That income was a' charge upon the Trust Com- 
pany's legal title. It is true that the will appointed the same Tnast 
Company to act as trustee in administering that private trust. But if 
no trustee to administer her private trust had been appointed in the 
will, a court of equity would appoint a trustee to protect her equitable 
interest in the legal estate. Should a court of equity be less diligent 
in providing a trustee for a public trust when the testator's intent to 
pass at his death the equitable fee in his property to a public trust is as 
clear as his intent to set up at his death a private trust in the income? 
If the holder of the legal title should commit waste, a court of equity 
would listen to the attorney of the individual that is beneficiary of 
the private trust in the income. Ought it not also to listen to the At- 
torney General of the public that is beneficiary of the public trust in the 
body of the property, even though the enjoyment of the benefits is post- 
poned until the end of lives in being? From a study of Long's will 
I summarize the following interpretation as determinative of com- 
plainants' second point: Long devised the fee simple to the Trust 
Company subject to two charges thereon, one in favor of his widow, 
the other in favor of the public; the whole legal title vested in the 
Trust Company at Long's death subject to these two charges ; the wid- 
ow's equitable interest vested at Long's death ; from the nature of her 
interest the right to enjoy the benefits thereof was immediate and might 
continue (as it did in fact) until her death ; the public's equitable in* 
tcrest vested at Long's death; but on account of the widow's prior 
right to the income the public's right to enjoy the benefits of the ^ft 
of the body of the property was suspended during the widow's life; 
the direction to the Trust Company to convey, after the termination of 
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the widow's interest in the* income, the body of the estate to the public 
(by means of trustees) was a direction to the holder of the legsJ title 
in trust to surrender it to the equitable owner that had been such owner 
from the moment of the testator's death; and the selection of a gov- 
erning board, the formation of a corporation, etc., were the means for 
administering the gift, which might be controlled by a court of equity 
and supplemented, if necessary, by the use of the judicial cy pres power. 

It might do to stop at this point; but complainants so earnestly 
stress certain authorities that it may be proper to notice them and to 
point out their inapplicability to the present case. 

One line of cases may be illustrated thus : A. devises his estate in 
fee to B. and his heirs, but on condition that if B. or his heirs convey 
to outsiders then the estate in fee shall vest in a public charity. In 
such cases the testator never had any charitable intent. Quite the 
contrary. He intended that B. and his heirs should never alienate the 
estate and he held the remote gift over them as a threat. A clear in- 
stance of an attempted de&ance of the law. 

Another group is of this kind : A. devises his estate in fee to B. 
and his heirs, but on condition that if Canada be annexed to the United 
States then the es-tate in fee shall vest in a public charity. Here it may 
be said that the testator had a charitable intent (to benefit the enlarged 
public created by the union), but he based his intent on a contingency 
that might not happen within lives in being. So the gift was remote 
and the condition precedent to the vesting of any interest, legal or eq- 
uitable, in the public was an attempt to suspend the power of aliena- 
tion beyond the permitted period. The inapplicability of these two' 
lines of cases to the present document needs no elaborSition. 

Great reliance is placed on Grimes v. Harmon, 35 Ind. 198, 9 Am. 
Rep. 690. As that is an Indiana decision, and the case in hand must 
be ruled by Indiana law, it is important to value i)ts relation to current 
Indiana law. Grimes devised his residuary estate "to the orthodox 
Protestant clergymen of Delphi, Indiana, and their successors, to be ex- 
pended in the education of colored children, both male and female, in 
such way and manner as they may deem best, of which a majority of 
them shall determine; my object being to promote the moral and re- 
ligious well being of the colored race." The gift was declared to he 
void on two grounds: First, because the court was incompetent to 
decide questions of orthodoxy in religion. From the prolonged dis- 
cussion of the authorities on this point of orthodoxy, it is easy to infer 
that if the devise had been "to the Protestant clergymen of 'I>elphi and 
their successors" the court would have had no trouble in identifying 
trustees competent to take title, either legal or equitable, for the charity. 
Second, because, even if competent trustees had been appointed by the 
will, the intended gift to charity was so uncertain and ill-defined as to 
be incapable of judicial enforcement. This second ground was criti- 
cized and virtually overruled in Erskine v. Whitehead, 84 Ind. 357. 
See, also, Board v. Dinwiddie, 139 Ind. 128, 37 N. E. 795; Dykeman 
V. Jenkines, 179 Ind. 549, 101 N. E. 1013, Ann. Cas. 1915D, 1011. No 
aid is furnished by the Grimes Case in construing the will of Long. 
272 F.— 15 
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Current Indiana Law is represented by the later cases, above cited, and 
by Richards v, Wilson, 185 Ind. 335, 112 N. E. 780. 

Bascom v. Albertson, 34 N. Y. 584, and Girard Trust Co. v. Russell 
(3d C. C. A.) 179 Fed. 445, 102 C. C. A. 592, from other jurisdic- 
tions, are not influential as against the Indiana decisions on this local 
question. 

Defendants' motion to dismiss the bill for want of equity apparent 
on its face is sustained. 



UNITED STATES v. OLSEN. 

(District Court, W. D. Washington, S. D. April 26, 1921.) 

No. 20(V-B. 

L Aliens <@=»71H, New, vol. 7 Key-No. Series— Naturallzaiioo eertiflcate on 
qualified testimony as to fitness Is 'illegally procnred.'' 

Under Naturalization Act, | 4 (Comp. SL f 4352), requiring the wit- 
nesses for the applicant to state that he is a person of good moral char^ 
aeter and requiring the court to be satisfied he is in every way qualified to 
be a citizen, and section 7 (section 4363), denying naturalization to mem- 
bers of an organization opposed to government, a certificate of naturaliza- 
tion based on the testimony of witnesses who qualified their opinion as to 
the fitness of petitioner because of his connection during the war with a 
strike instigated by the I. W. W., is "iUegally procured." though the wit- 
nesses testified to his good character except for that fact, and the state 
court found that petitioner was not at fault in that regard, since the stat- 
ute clearly requires unqualified testimony to good character. 

Z. Aliens <9=»71H, New, voL 7 Key-No. Series— Change of witnesses' ofiinion 
after certificate may be based on hearsay. 

The fact that the change of opinion concerning the character of peti- 
tioner for naturalization in the minds of his witnesses occurred after 
they had made their afiidavits to his good character and was founded in 
part upon hearsay is immaterial, since reputation can only be established 
by hearsay, and such change of opinion prevents the naturalization of 
petitioner. 

8. Aliens €=»71H, New, yoL 7 K«y-No. Series— Naiimlication is 'iDegaJly pro- 
cured" where part of inquiry is not in open court. 

A naturalization certificate Is illegally procured where it appears that 
part of the inquiry by the judge upon which it was issued was made by 
him, and not in open court. 

4. AUena €=s»71H, New, voL 7 Key-No. SerieB—Natumlization eertiflcale may 
be eaneeled on qualifleation by witnesses of opinion of fitness. 

Under Naturalization Act, S 15 (Ck)mp. St. § 4374), authorizing a suit 
to cancel a naturalization certificate, illegally procured, the certificate 
should be canceled where it appeared that it was issued by the state court 
upon the testimony of witnesses who qualified their opinion as to the 
fitness of petitioner for citizenship, though the government was represent- 
ed at the naturalization hearing and contested the naturalization on that 
ground, and the court found that the qualification was not based on fact 

In Equity. Suit by the United States against Ole Christopher Olsen 
to cancel his certificate of naturalization. Decree for complainant- 
Robert C. Saunders, U. S. Atty., of Seattle, Wash.,. and John M- 
Boyle, Jr., Asst. U. S. Atty., of Tacoma, Wash. 
O. M. Nelson, of Montesano, Wash., for defendant. 

^::>'For other cases see same topic & KEY>NUMBER in all Key-Numbered Digests it Indexes 
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CUSHMAN, District Judge. The present suit is one to cancel de- 
fendant's naturalization certificate. The bill of complaint avers : 

"That the said certificate of naturalization was illegally procured in this: 
That at the hearing of the petition for naturalization of him, the said Ole 
Christopher Olsen, before the said superior court, no witnesses testified to 
the effect that he, the said Ole Christopher Olsen, then was of good moral 
character, or that he, the said Ole Christopher Olsen, then was attached to 
the principles of the Constitution of the United States, or that he, the said 
Ole Christopher Olsen, then was worthy of becoming a citizen of the United 
States, but, on the contrary, the only witnesses other than him, the said Ole 
Christopher Olsen, who testified upon the sai^ hearing, namely, Fred W. 
Hardy and Howard L. Dyer, testified respectively that the said Ole Christo- 
pher Olsen then was not worthy of becoming a citizen of the United States, and 
that they could not recommend him for admission to citissenship." 

One of the affiiiavits upon which the bill was filed is as follows : 

"Fred W. Hardy, being first duly sworn, on oath deposes and says: That 
on the 9th day of April, 1917, and ever since has been and still is foreman of 
the box factory in the plant of the National Lumber & Manufacturing Com* 
pany of Hoqulam, Wash. ; that on or about said date he appeared as a witness 
to the petition of the Ole Christopher Ols^ in the clerk's office at the court- 
house in the city of Montesano, Wash., at the request of said petitioner, Olsen, 
for citizenship; that at that time he believed that said Olsen was quaUfied 
to become a citizen of the United States ; that thereafter, to wit, on or about 
the 1st day of December, 1917, he appeared In court at Montesano, Wash., 
along with the petitioner and his other witness, Howard L. Dyer; that be- 
fore going to Montesano on said last-named date both he and witness Dyer 
Informed Olsen that they could do him no good and he had better not take 
them up, as they did not care to recommend him, but Olsen insisted on 
their attending the hearing; that in the courtroom, on the witness stand, 
both affiant and witness Dyer stated that they did not think the petitioner, 
Olsen, worthy of becoming a citizen, and could not recommend him; that 
one of the reasons for affiant changing his opinion between the time he signed 
the petition and the date of the hearing was the fact that the' petitioner had 
deserted government work and walked out with the I. W. W. strikers ; that 
thereafter in the course of two weeks the petitioner came to this affiant and 
requested him to sign a letter to the court in which It was stated In substance 
that this affiant withdrew his objections to the petitioner becoming a citi- 
zen. This affiant states he refused to do.*' 

Upon the trial the judge of the court wha naturalized the defendant 
testified : 

"A. At the first hearing the petitioner was examined, together with his 
two witnesses. The witnesses were Mr, Hardy and Mr. Dyer, both connected 
with the National Lumber & Box Company of Hoquiam. The petitioner was 
a resident of Hoqulam, in our county, and had been an employee of the Na- 
tional Lumber & Box Company for some time previous. They were his two 
witnesses. It developed on examination of his two witnesses that there had 
been some recent trouble relative to a strike which had occurred at the mill. 
They testified, each of the witnesses testified, that he was a man of good 
character. They gave him a clean bill of health in that concern, but con- 
fessed that they didn't think they were justified in recommending him to the 
court for citizenship because of the fact of the occurrence of this strike. The 
petitioner then at the time asserted that he was not connected with the 
strike and was not affiliated with the I. W. W. or any kindred organization. 
The witnesses had intimated that he was. I took the matter in hand and 
examined them myself. They then said that his men went out on strike, and 
not he himself ; that from his statement, and they corroborated it, also from 
the statement of the witnesses, it seemed that he had a contract with these 
people, a contract with the National Lumber & Box Company to get out ; It 
was either loading cars or something of that kind. The entire force of the 
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mill went out on a strike, and, among others, his men. They were not working 
for the mill, but for him. He had an independent contract; but they went 
out, and that caused the abandonment of the contract. By reason of the 
fact that his men went out, he was compelled to leave the contract and the 
mill premises. There was considerable discussion between myself, as the 
court,, the examiner and the two witnesses and the petitioner relative to that. 
I tried to reason with them and said that they were not Justified in the posi- 
tion they took without showing him responsible for the men going on strike. 
Mr. Hardy persisted. The outstanding fact was that they recommended him 
with this qualification: That they didn't think he had done right In going 
out on strike. I don't know whether they thought he was responsible for 
tne strike, so far as his men were concerned, or whether they thought that 
he could have prevented it I don't know. I rather thought that was tne 
attitude they took. 

"By the CJourt: They thought it was a subterfuge? A. Tes. 

"By the Court: They suspected it? A. Yes. All of the matter in connection 
with the hearing; they were very positive. They had known him a long 
time. He was a man of family, a home owner in Hoquiam ; been living there 
a number of years, and had never been connected in any way with any radical 
organization. The examiner was very vigorous in his protest against the ad- 
mission. Therefore I continued it until the next hearing. I stated that the 
examination had satisiled me in my own mind, but I let the matter go over. 
Subsequently we had the second examination. By the way, I think just at 
the time that I examined him they were not all present at the next hearini?. 
We generally have 20 or 30 applicants. It takes all morning to hear them. 
We convene at 9 o'clock. Sometimes it runs into the afternoon. This par- 
ticular case — ^when those on the regular list had been examined, the ex- 
aminer left The petitioner appeared after the departure of the examiner, 
about noon. Whether I took it up at 1 o'clock or not, I don't know. It was 
after the examiner had gone. In the meantime, between the two hearings, I 
had talked with various ofiicerg. I had formerly lived in Hoquiam before 
being appointed to the bench. I talked to a good many who knew the man, and 
they recommended him very earnestly. They thought that Mr. Hardy, the 
superintendent, was mistaken in his attitude. Mr. Dyer, the other witness, at 
that time had joined the Twentieth Engineers and gone to France. Whether 
he called me up on the telephone or wrote me a letter, I don't remember. 
I am informed now that he did write me a letter. At any rate, in talking to 
Mr. Dyer — the two witnesses were not there at the time of the second hearinfc 
— ^he told me that he would withdraw any objections ; that upon reconsidera- 
tion he had found he was mistaken in the attitude be had taken, but subse- 
quent to my investigation. I ordered the admission at- that time. Subsequent 
to that time this proceeding .was instituted by the government to cancel the 
certificate of naturalization. Is there anything else? 

"Q. YOU say so far as these two witnesses — they gave him a good record to 
every question asked? A. Absolutely. I exercised my judgment in the mat- 
ter. I felt that I was doing the right thing. I thought their objection was 
entirely unfounded. ♦ ♦ • 

"Q. (on cross-examination). There never was any witness testified, out- 
side of Mr. Hardy and Mr. Dyer, on behalf of the applicant? A. No. 

"Q. Did Mr. Hardy and Mr. Dyer, both witnesses, testify at that hearing 
that the applicant was an I. W. W.? A. They did not. 

"Q. Did they testify that he was attached to the principles of the Constitu- 
tion, and, in their opinion, would make a good citizen? A. They did. 

"Q. That he was attached to the princiiries of the Constitution, and. In 
their opinion, would make a good citizen? A. With the qualification: There 
was a reservation that — they had always thought and still thought that he 
was a man of good character and would make a good citizen, with the excep- 
tion of this matter, which the petitioner claimed was unfounded. 

"Q. What was the effect of their testimony? Did they testify that he would 
be a good citizen or did they not? A. The only conclusion was that they were 
of the opinion that he would make a good citizen and was a man of good moral 
character, qualified with this reservation. 

"Q. Was not the effect that he would not, and, if not, for that consideration? 
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A. I did not so consider it. They had formerly, when they first appeared as 
witnesses, testified to his good character. My recollection is — the statements 
which were sent out by the government to the various witnesses asking the 
record of the petitioner are in the possesBlon of the examiner. This nsatter 
came np a short time before the hearing. They were mad because he was 
not in their employ and the contract had to be abandoned. 

"Q. Did not they state or testify that they wished to withdraw the affidavits 
filed? A. I think they did. 

"Q. That they did not wish to testify in his behalf? A. I believe it was 
stated that Mr. Hardy dldn*t want to be a witness. That morning Mr. Hardy 
bad told Olsen that he did not want to be a witness coming up from Hoquiam. 

"Q. Did they not say at the hearing that the reason was they didn't be- 
lieve he would be a good citizen? A. There mi^^t have been an answer to 
that effect, that is, based on that qualification, that they — of course, the ex- 
amination took a wide latitude and extended range. They were questioned 
both by the court and examiner, and It may have been answered from both 
lines. 

"Q. But you state that they did testify that the applicant would be a good 
citizen and was attached to the principles of the Constitution of the United 
States? A. Yes ; possibly* I don't know whether those questions were asked 
poii\t blank, or whether they evaded a direct answer; but the general tenor 
and extent of the examination was that he would be; that they had known 
him for a long time and were satisfied with him, with this possible one excep- 
tion, and I stated that the examination — that I would take it under advise- 
ment and make some investigation on my own initiative, which I frequently 
do. 

"Q. Then they did make one exception which was a hindrance to his be- 
coming a good citizen? A. Yes. 

"Q. Then there never was any other evidence introduced before you that 
contradicted that? A. I don't think Mr. Smith was sworn. Of course, his 
name was not posted as a witness. He cpuld not be a witness. 

"Q. What was your idea In continuing the hearing? A. To investigate 
the matter myself. Because of what developed from the hearing, some con- 
tention arose. I was satisfied myself. 

"Q. Then you made a personal investigation yourself by conversing with 
people whom you know and who knew the applicant? A. Yes; officers. 

''Q. And their testimony or statements were made not under oath? A. 
They were not. 

"Q. Then did you determine to admit the applicant from your personal in- 
vi^stigation or from evidence you heard at the hearing? A. No; I was sat- 
isfied from hearing the testimony of the two witnesses. 

"Q. What was your reason, then, being satisfied from their testimony, in 
making an Investigation? A. Because of the dispute between the two wit- 
nesses and the petitioner as to the nature of the strike and his connection 
with it. . i didn't think on their testimony there was sufficient to bar a 
man froA citizenship under his statement. They had been examined In the 
first place; they came up; each witness testified about the strike. They were 
examined again at considerable length by the examiner and me. I will state 
thai the examiner took a very belligerent attitude. 

"Q. At the time of the examination you did not consider that there was suffi- 
cient before you to justify your admitting him to citizenship? A. Yes; I 
think, possibly, the continuance was taken at the request of the examiner, 
possibly on my own initiative. 

**Q. If you were satisfied in your own mind, Judge, that the applicant was a 
proper person to receive his papers, what purpose did you have In conduct- 
teg a personal investigation? A. So as to be satisfied that I was doing the 
right thing. 

'*Q. Then you were not satisfied at the end of the hearing? A. Oh, yes ; I 
was. I wanted to let the matter cool off. There developed quite an acrimoni- 
ous discussion at that time. 

"Q. Did Mr. Hardy and Mr. Dyer, both witnesses, testify at that hearing 
that the applicant was an I. W. W.? A. They did not 
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"Q. Did they testify that he was attached to the principles of the CJonstl- 
tution, and, in their opinion, would make a good citizen? A. With the quali- 
fication: There was a reservation that — they had always thought and still 
thought that he was a man of good character and would make a good citizen, 
with the exception of this matter, which the petitioner claimed was un- 
founded." 

Upon an adjourned hearing defendant's two witnesses testifying at 
the naturalization hearing appeared before this court and testified, but 
their testimony was not reported. The material part of their evidence 
was that they had testified at the naturalization hearing; that their 
opinion of defendant's fitness to become a citizen changed between 
the time of making affidavit in support of defendant's petition for 
citizenship and the hearing thereon ; that in the affidavit they swore in 
1917 that they had personally known the petitioner since 1909, and that 
to their personal knowledge he was a person of good moral character, 
attached to the principles of the Constitution of the United States; 
that he was in every way qualified in their opinion to be admitted to be 
a citizen of the United States ; that their reason for such change was 
that between the time of making such affidavit and the hearing in the 
naturalization proceeding in 1917 before the court, petitioner and his 
men had quit the work of fbrwarding material needed in filling a con- 
tract, in which the witnesses were interested, for lumber for Sie gov- 
ernment at Camp Lewis ; further, that in such interval they had heard 
that petitioner had taken part in an I. W. W. strike in another mill, act- 
ing as one of the pickets with an I. W. W. badge on his hat or cap, and 
that he was conducting a rooming house frequented by a number of 
I. W. W. 

Early in the enforcement of the act of 1906 (34 Stat. 596), and par- 
ticularly section 15 thereof (Comp. St. § 4374), there arose two lines 
of decisions on the question as to the effect of an order of naturaliza- 
tion, to what extent the rule of estoppel or res judicata could be suc- 
cessfully invoked against the government in a suit brought under sec- 
tion 15. But it is concluded that the questions which might have 
been once raised on account of tliis division of authority have been 
all but laid at rest by the recent decisions by the Supreme CoQrt of 
the United States, and particularly so since that of United States v. 
Ness, 245 U. S. 634, 37 Sup. Ct. 18, 61 L. Ed. 538. The |pllowing 
review of a number of cases will disclose the trend and scope of these 
divergent lines of authority : 

In Grahl v. U. S. (C. C. A.) 261 Fed. 487, the petitioner for naturali- 
zation was an enemy alien who was naturalized while the country was 
at war with the country of which he was subject, contrary to the stat- 
ute. His certificate was canceled. 

In U. S. V. Leles (D. C.) 227 Fed. 189, the affidavit upon which the 
United States attorney filed his bill charged that the affiant believed 
that the holder of the certificate was not a person of good moral char- 
acter, and that affiant was informed and believed that the witnesses 
were not examined in open court. The affidavit was held sufficient to 
support the bill. In this case Judge Van Fleet, upon authority of 
Johannessen v. U. S., 225 U. S. 227, 32 Sup. Ct. 613, 56 U Ed. 1066, 
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held that the proceeding under section 15 was proper to correct mere 
irregularities as well as by appeal ; that an order admitting to citizen- 
ship was a judgment only in form. 

In the same case (236 Fed. 784), Judge Van Fleet, trying the case 
upon the merits, heard evidence as to the character of the petitioner; 
that is, the court reconsidered the question of the petitioner's good char- 
acter and held it bad, although the state court (the court of naturaliza- 
tion) had held it shown to be good. The court further held that the 
state court erred in appointing a commissioner to take the testimony of 
certain character witnesses, and that the judge would not be heard to 
say that he was not influenced in his ruling admitting such petitioner by 
such testimony. Regarding the proceedings in the state court now 
under consideration, the judge testified : 

*'The petitioner appeared after the departure of the examiner, about noon. 
Whether I took it up at 1 o'clock or not, I don't know. It was after the ex- 
aminer had gone. In the meantime, between the two hearings, I had talked 
with various officers. I had formerly lived la Hoquiam before being ap- 
pointed to the bench. I talked to a good many who knew the man, and they 
recommended him very earnestly. They thought that Mr. Hardy, the super- 
intendent, was mistaken in his attitude. Mr. Dyer, the other witness, at 
that time had joined the Twentieth Engineers and gone to France. Whether 
he called me up on the telephone or wrote me a letter, I don't remember. I 
am Informed now that he did write me a letter. At any rate, in talking to 
Mr. Dyer — the two witnesses were not there at the time of the second hear- 
ing — he told me that he would withdraw any objections; that upon recon- 
sideration he had found that he was mistaken in the attitude he had taken, 
but subsequent to my investigation. I ordered the admission at that time." 

In U. S. V. Griminger (D. C.) 236 Fed. 285, it was held that the 
United States District Court was authorized to review the action of 
the state court in issuing a certificate to one whom the federal court con- 
cluded had not resided in the United States for five years "continuous- 
ly" preceding the filing of his petition, although the court of naturaliza- 
tion had concluded that he had so resided, and the petitioner had made 
candid disclosure of the facts to the court granting the certificate. 
There was a mere difference of opinion in the two courts upon the 
question of the length of absence and intent of the petitioner as af- 
fecting the claim of continuous residence — a clear case of review on 
questions of law and fact. 

In U. S. V. Nopoulos (D. C.) 225 Fed. 656, it was held that the federal 
District Court had jurisdiction to set aside a certificate of naturaliza- 
tion issued by a state court, even if the right of appeal existed. 

In U. S. V. Simon (C. C.) 170 Fed. 680, the certificate granted by a 
state court was canceled upon the ground that the five years' continu- 
ous residence prior to filing the petition for naturalization was broken, 
because of seven months* physical absence, during which time the. 
petitioner secured naturalization in a foreign country. Held to be 
voidable either on the ground of fraud or as "illegally procured." 

In U. S. v. Plaistow (D. C.) 189 Fed. 1006, the certificate of naturali- 
zation of the state court was canceled because granted an alien, al- 
though he had not served a full term of enlistment in the Marine Corps, 
on a certificate of honorable discharge and proof of good character, 
without a previous declaration of intention to become a citizen. 
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In U. S. V. Schurr (D. C.) 163 Fed. 648, the certificate of naturaliza- 
tion was canceled where the court, having jurisdiction in a certain coun- 
ty, while holding court therein admitted to citizenship one residing in 
another county. 

The certificate of naturalization in U. S. v. Van Der Molen (D. C.) 
163 Fed. 650, was canceled because the petition for naturalization was 
filed less than two years after the declaration of intention, although 
the hearing thereon was after the expiration of the two years. 

In U. S. V. Nisbet (D. C.) 168 Fed. 1005, the certificate of naturaliza- 
tion was canceled because the state court permitted depositions as to 
residence as to a portion of the five-year period in such state, where- 
as section 10 of the act only authorizes depositions as to residence in 
other states than that of naturalization. 

The decision in U. S. v. Kolodner, 204 Fed. 240, 124 C. G. A. 1, was 
substantially to the same effect as Judge Hanford's decision in the fore- 
going case. 

In U. S. V. Cantini, 212 Fed. 925, 129 C. C. A. 445, the question of 
whether the defendant petitioner's five years residence had been con- 
tinuous was held to be one of fact, and the lower court was reversed for 
holding that an absence of two years, coupled with the intention of re- 
turning to the United States, constituted continuous residence. 

U. S. v. Mulvey, 232 Fed. 513, 146 C. C. A. 471, was a case very 
similar to the foregoing. The court considered the further fact that 
the naturalization examiner had objected to the naturalization and dis- 
closed the extent of petitioner's absence during the five-year period, 
notwithstanding which the Circuit Court of Appeals of the Second Cir- 
cuit reversed the lower court for dismissing the bill for cancellation 
of the certificate. In his dissenting opinion in the foregoing case Judge 
Hough includes all of the grounds relied upon by the opposing deci- 
sions. He points out that Justice Marshall in Spratt v. Spratt, 4 Pet, 
393, 7 Lr. Ed. 897, said of an order of naturalization : 

"This judgment is entered on record as the Judgment of the court. It 
seems to us, if it be in legal form, to close all inquiry, and, like every other 
judgment, to be complete evidence of Its own validity." 

He further says of the words "illegally procured" appearing in 
section 15 of the statute: 

'Procedure by this independent suit, instead of appeal from the naturaliza- 
tion order, is said to be justified by section 15 of the Naturalization Law, 
which authorizes and directs the institution of proceedings demanding tJie 
cancellation of certificates of citizenship 'on the ground of fraud or on the 
ground that such certificate was illegally procured.* There is a plain differ- 
ence between illegality and irregularity or error. 'Illegality' .signifies *that 
which is contrary to the principles of law, and denotes a "complete defect in 
the proceedings."' People v. Kelly, 1 Abb. Prac. N. S. (N. Y.) 437. 'Irregu- 
larity is want of adherence to some prescribed rule. ♦ ♦ ♦ Illegality is 
predicable of radical defects only, and signifies that which is contrary to the 
principles of law, as distinguishable from mere rules of procedure.* Ex 
parte Mooney, 26 W. Va. 40, 53 Am. Rep. 59. 'Erroneous' connotes merely a 
mistake in the application of the law or the ascertainment of fact" (232 Fed. 
at pages 520, 521, 146 O. O. A. at pages 471, 478) 
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— and concludes: 

'The majority decision herein i^ves to the United States (but not to the 
applicant) a choice of two methods of correcting errors in nataralizati<m : 
It may either appeal direct or bring an action such as this, wherein It is 
sought (in effect) to reverse one decree by the entry of another, oftentimes in 
the same court. A more disorderly and undesirable practice I cannot imagine, 
and I believe it also to be unjustifiable, because section 15 of the act au- 
thorizes suits of this kind only for fraud and illegality, and not for the cor- 
rection of error." 

Notwithstanding the cogency and strength of his reasoning, I am con- 
strained to hold to the contrary by the greater weight of authority, 
particularly in view of the decision of the Supreme Court in the recent 
case of United States v. Ness, 245 U, S. 319, 38 Sup. Ct 118, 62 L. Ed. 
321. 

While Judge Hough points out two lines of decisions as to the right 
of review, and Judge Bufiington points out in U. S. v. Neugebauer, 
221 Fed. 938, 137 C. C. A. 506, that the government had sought no 
review by the Supreme Court of the dismissal of the writ of error 
sued out by it in U. S. v. Dolla, 177 Fed. 101, 100 C. C. A. 521, my 
attention has been called to no decision of the Supreme Court on the 
question of the right of appeal from an order of naturalization. That 
these cases were not taken to the Supreme Court may have been be- 
cause of the adoption of the Judicial Code about that time, by which 
the Circuit Courts were abolished. 

In Petition of Briese (B. C.) 267 Fed. 600, the court refused natu- 
ralization because the declaration of intention was not filed in the court 
having jurisdiction over the petitioner's place of residence. 

The certificate in U. S. v. Mueller, 246 Fed. 679, 158 C. C. A. 635, 
was canceled because the petition was not filed within seven 3rears 
after the making of the declaration of intention. It was held that the 
time^ would not be enlarged on account of mistake in filing such 
petition in a jurisdiction not of his residence. 

In U. S. V. GuUiksen, 244 Fed. 727, 157 C. C. A. 175, the bill of 
complaint for cancellation of tKe certificate was held sufficient, alleging 
that upon the hearing, when it developed that one of the witnesses had 
not known the applicant five years, another witness was substituted 
whose affidavit was not attached to the petition. 

The case reviewed in Johannesscn v. U. S., 225 U. S. 227, 32 Sup. 
Ct. 613, 56 L. Ed. 1066» was one where the certificate of naturalization 
had been secured prior to the act of 1906 upon false testimony as to the 
five years' residence. The Supreme Court points out that such pro- 
ceeding was "without notice to the government, and without oppor- 
tunity, to say nothing of duty, on the part of the government to ap- 
pear'* (225 U. S. at page 237, 32 Sup. Ct. 613, 615 [56 L. Ed. 1066]), 
and that what was said by Justice Marshall in Spratt v. Spratt. 4 Pet. 
393, 408, 7 Lr. Ed. 897, relied upon hy Judge Hough in his dissenting 
oiMnion (U. S. v. Mulvcy, 232 Fed. 520. 146 C. C. A. 471), was said 
in view of the fact that there the attack was collateral, and not a di- 
rect attack, as provided by section 15. 

While the Supreme Court in the Johannessen Case stresses the fact 
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that by the law of 1906 (section 11 [Comp. St. § 4370]) the United 
States is given tl)e right to appear in naturalization proceedings and 
cross-examine the petitioner's witnesses, and the reservation goes to 
any case where the government has appeared and litigated the matter, 
yet the following language used by the court in that decision,, five 
years after the enactment of the law of 1906, would appear sugges- 
tive: 

"Sound reason, as we think, constrains us to deny to a certificate of natur- 
alization, procured ex parte in the ordinary way, any) conclusive effect as 
against the public. Such a certificate, including the 'judgment* upon which 
it is based, is in its essence an instrument granting political privileges, and 
open like other public grants to be revoked if and when it shall be found to 
have been unlawfully or fraudulently procured. It is in this respect closely 
analogous to a public grant of land (Rev. Stat. § 2289, etc:), or of the exclu- 
sive right to make, use, and vend a new and useful invention (Rev. Stat. 
S 4883, etc.)." 225 U. S. at page 238, 32 Sup. Ct. at page 615 (56 L. Ed. 10G6) . 
(Italics ours.) 

The court also indicates that no narrow meaning will be attached 
to the words "illegally procured" by paraphrasing the former word 
with "unlawfully." The court says: 

"He can only tecome a citizen upon a/nd after a 9trict complia'M^ toith the 
acts of Congress, An applicant for this high privilege is hound therefore, tt> 
conform to the terms upon which alone the right he seeks can be conferred. 
It is his province, and he is bound, to see that the jurisdictional facts upon 
which the grant is predicated actually exist, and if they do not he takes 
nothing by his paper grant." 225 U. S. at page 240, 32 Sup. Ct at page 616 
(56 L. Ed. 1066). (Italics outs.) 

Also : 

"The act does not purport to deprive a litigant of the fruits of a successful 
controversy in the courts; for, as already shown, the proceedings for natu- 
ralization are not in any proper sense adversary proceedings, but are ex parte 
and conducted by the applicant for his own benefit. The act in effect pro- 
vides for a new form of judicial review of a question that is in form, but 
not in substance, concluded by the previous record, and under conditions 
affording to the party whose rights are brought into question fuU opportunity 
to be heard." 225 U. S. at page 241, 32 Sup. Ot. at page 617 (56 L. Ed. 1066). 

In using the latter language, the court had in mind and was describ- 
ing the act, its purpose and scope, and not as confined to and applied 
to a case where naturalization had been obtained prior to the act of 1906. 

In Luria v. U. S., 231 U. S. 9, 34 Sup. Ct. 10, 58 L. Ed. 101, the 
case was one where the lower court had vacated a certificate of nat- 
uralization secured in 1894 under the old act, in which act there was 
no requirement, as in the act of 1906, that the applicant should intend 
to reside permanently in the United States. The lower court, giving 
effect to section 15 of the act of 1906, making the taking up of per- 
manent residence within five years after naturalization in a foreign 
country prima facie evidence of a lack of intent to become a permanent 
citizen of the United States at the time of filing his application for 
citizenship, in the absence of countervailing evidence, canceled the 
certificate. 184 Fed. 643. 

, It was contended in the Supreme Court that, so construed, the act 
was unconstitutional. It is obvious that the lower court considered 
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and determined what was the petitioner's intention concerning res- 
idence at the time of his naturalization, and held the certificate to have 
been "procured illegally," though there was no express requirement at 
the time of naturalization that the applicant should intend to reside per- 
manendy in the United States ; but the Supreme Court held : 

''It is true that section 4 of the act of 1906 exacts from the applicant a 
declaration of his intention to reside in the United States, and it is also true 
that the prior laws did not expressly call for such a declaration. But we think 
it is not true that under the prior laws it was immaterial whether the ap- 
plicant Intended to reside in this country or presently to take up a permanent 
i^sidenee in a foreign country. On the contrary, by necessary implication, 
as we think, the prior laws conferred the right to naturalization upon such 
aliens only as contemplated the continuance of a residence already estab- 
lished in the United States. ♦ • ♦ 

''These requirements (that is, the proTisions as to declaration of intention, 
petition for naturalization, and hearing thereon) plainly contemplated that 
the applicant, if admitted, should be a citizen in fact as well as in name; 
that he siiould assume and bear the obligations and duties of that status as 
well as enjoy its rights and privileges. In other words, it was contemplated 
that his admission should be mutually beneficial to the government and 
himself; the proof in respect of his established residence, moral character, 
and attachment to the principles of the Constitution being exacted because of 
what they promised for the future, ratJwr than for what they told of the past.** 

231 U. S. at pages 22, 23, 34 Sup. Ot. at page 13 (58 L. Ed. 101). (Paren- 
theses and italics ours.) 

"By the clearest implication those laws show that it was not Intended 
that naturalisation could be secured thereunder by an alien whose purpoa« 
was to escape the duties of his native allegiance without taking upon himself 
those of citizenship here, or by one whose purpose was to reside permanently 
in a foreign country and to use his naturalization as a shield against the 
imposition of duties there, while by his absence he was avoiding his duties 
here. Naturalization secured with such a purpose was wanting in one of its 
most essential elements — good faith on the part of the applicant. It in- 
volved a wrongful use of a beneficent law. True, it was not expressly for- 
bidden; neither was it authorized. But, being contrary to the plain impli- 
cation of the statute, it was unlawful, for what is clearly implied is as much 
a part of a law as what is expressed." 231 U. S., at pages 23 and 24, 34 Sup. 
Ct. at page 13 (58 L. Ed. 101). (Italics ours.) 

In U. S. V. Ginsberg, 243 U. S. 472, 27 Sup. Ct. '422, 61 L. Ed. 853, 
it was held, under the requirement of section 9 of the act (Comp. St. § 
4368) "that every final hearing upon such petition shall be had in 
open court before a judge or judges thereof, a certificate was rightly 
canceled where, after the petition was presented in open court, a hear- 
ing thereon was passed and finally heard in chambers, which adjoined 
the courtroom. From this it must be concluded that it is error to hold 
any ipquiry upon the hearing, in whole or in part, other than in open 
court. 

In U. S. V. Ness, 245 U. S. 319, 38 Sup. Ct. 118, (52 L. Ed. 321, 
the lower court had dismissed the government's bill praying cancellation 
of the certificate; the ground for cancellation alleged being that no 
certificate of arrival, as required by section 4 of the act, had been filed 
with the clerk. The naturalization had been heard in 1912, under the 
act of 1906. The Supreme Court, in reviewing the lower court, ap- 
pears to have disposed of the questions of estoppel and res judicata 
contended for and left open by the Johannessen Case, supra. 

Under the provisions of section 11 the Naturalization Examiner had 
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raised the question in the court of naturalization and opposed it. The 
court says (concerning the questions presented) : 

"Whether an order entered In a proceeding to which the United States 
became a party under section 11 is res judicata as to matters actually litigat- 
ed therein, so that the certificate of naturalization cannot be set aside under 
section 15, as having been 'illegally procured/ 

"This question, discussed and left undecided in Johannessen ▼. United 
States, 223 U. S. 227, 238, is, in effect : Do section 11 and section 15 afford 
the United States alternative or cumulative means of protection against ille- 
gal or fraudulent naturalization under the act of June 29, 1006? 

"The remedy afforded by section 15 for setting aside certificates of naturali- 
zation is broader than that afforded In equity, independently of statute, to 
set aside judgments (United States v. Throckmorton, 98 U. S. 61; Kibbe v. 
Benson, 17 Wall. 624) ; but it is narrower in scope than the protection offered 
under section 11. Opposition to the granting of a petition for naturalization 
may prevail, because of objections to the competency or weight of evidence 
or the credibility of witnesses, or mere irregularities in proc^ure. A decision 
on such minor questions, at least of a state court of naturalization, is, 
though clearly erroneous, conclusive even as against the United States if It 
entered an appearance imder section 11. For Congress did not see fit to pro- 
vide for a direct review by writ of error or appeal. But where fraud or iU'e- 
gality is charged, the act affords, under section 15, a remedy by an independent 
suit *in any court having jurisdiction to naturalize aliens in the judicial dis- 
trict in which the naturalized citizen may reside at the time of bringing the 
suit.* If this suit is brought in the federal District Court, its decision will 
also be subject, under the general law, to review by the Circuit Court of Ap- 
peals, and, on certiorari, by this court. Such an independent suit necessarily 
Involves considerable delay and expense; and it may subject the individual 
to great hardship. On the other hand, a contest In the court of naturalization 
is usually disposed of expeditiously and with little expense. The interest of 
all concerned is advanced by encouragflng the presentation of known objec- 
tions to naturalization at the earliest possible stage of the proceedings; bo 
that the petitioner may, if the defects are remediable, remove them, and, if 
not, may adopt, without delay, such course, if any, as will ultimately entitle 
him to citizenship. It would have defeated this purpose to compel the United 
States to refrain from presenting any objection, or the objection of illegality, 
in the court of naturalization, unless it is willing to accept the decision of 
that court as final. 

"It was the purpose of Congress, by providing for appearances under 
section 11, to aid the court of naturalization in arriving at a correct decision 
and so to minimize the necessity for independent suits under section 15. In 
most cases this assistance could be given best by an experienced examiner of 
the Bureau of Naturalization familiar with the sourees of Information. 
Section 11, unlike section 15, does not specifically provide that action there- 
under shall be taken by the United States district attorneys ; and if appear- 
ance under section 11 on behalf of the government should be held to create an 
estoppel, no good reason appears why it should not arise equally whether the 
appearance is by the duly authorized examiner or by the United States at- 
torney. But in our opinion s^ection 11 and section 15 wore designed tn afford 
cumulative protection against fraudulent or illegal naturalization. The de- 
cision of the Circuit Court of Appeals is therefore reversed." 

245 U. S. at pages 325-327. 88 Sup. Ct. at page 121 (62 L. Ed. 321). 

Amon^ the following are cases which the defendant contends require 
a different determination than that which has been reached by the court : 

It is true that in U. S. v. Albertini (D. C.) 206 Fed. 133, the court 
said that, in order for a certificate to be "illegally procured," it must 
have been ^'issued by a court without jurisdiction or in violation of 
the law's procedure, without a petition or witnesses, or notice, or 
hearing, for example." (206 Fed. at page 135), but in that case the 
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court canceled the certificate of naturalization on the ground of fraud 
in its procurement because the petitioner had concealed from the court 
upon his naturalization the f^ct of his abandonment of his wife and 
family. He had, when asked if he was married, falsely denied it. The 
trial court concluded that the abandonment during the five years pre- 
ceding the naturalization was immoral; but, notwithstanding that the 
finding of this fact was a mattef intrinsic to the record, the court hav- 
ing reached this determination, it is apparent that the language abovt 
quoted probably was not considered with the same seriousness as it 
would have been if it had been determinative of the cause. 

In U. S. V. Luria (D. C.) 184 Fed. 643-646, the court, in speakii^ 
of the statutory words "illegally procured," says the words mcani "pro- 
cured by subornation or some other illegal means used to impose up- 
on the court," but in this case the conclusion reached by the court 
shows that such statement was not in direct line with the decision, but 
used in a more or less general discussion of the law. The ruling was 
that the government, having shown that the defendant had, within 
five years after naturalization, taken up his permanent residence in 
South Africa, under the statute, such fact was prima facie evidence 
of fraud in the procurement of his naturalization, and, as there was 
no countervailing evidence, the certificate was canceled for such fraud. 
Such being the record in that case, it is obvious that there was no need 
to determine the general scope of the words "illegally procured." 

Counsel has also cited U. S. v. Ness (D. C.) 217 Fed. 169, to the 
point that an order of naturalization is res judicata. This decision 
supports him in his position, but it was reversed by the Supreme Court 
in 245 U. S. 319, 38 Sup. Ct. 118, 62 L. Ed. 321. 

In U. S. V. Andersen (D. C.) 169 Fed. 201, the cancellation of a cer- 
tificate was refused, although a state court sitting in a county other 
than that of petitioner's residence had naturalized him. But in that 
case there were two counties in the judicial district, one the county of 
the petitioner's residence, and the other the one in which the court 
was sitting when it naturalized him. This was held to be a sufficient 
compliance with the statutory provision that the jurisdiction of the 
court of naturalization "shall extend only to aliens resident within the 
respective judicial districts of such courts." It is true that in the fore- 
going decision, Judge Dietrich concluded that, under section 15, con- 
current, and not revisory, jurisdiction was conferred. The same judge, 
following U. S. V. Albertini (D. C.) 206 Fed. 133, held in U. S. v. Buti- 
kofer (D. C.) 228 Fed. 918, in a suit under section 15 praying can- 
cellation of a certificate on the ground that the applicant was under 
21 years of age : 

"In United States v. Albertini, 206 Fed. 133, it was held that the phrase 
•illegally procured' imports *a certificate issued by a court without jurisdic- 
tion or in violation of the law's procedure — without petition, or witnesses, or 
notice, or hearing, for example.' The rtah court had jurisdiction, and In 
80 far as appears Its procedure was regular ; no fraud was practiced. For 
these reasons alone the decree must be held to be unassailable." 

In U. S. V. Jorgenson (D. C.) 241 Fed. 412, Judge Sessions dismissed 
the petition praying cancellation ; the ground set up therein being that 
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during the five years preceding naturalization the applicant had been 
absent from the United States in the Canal Zone over three years. 
Judge Sessions found that at all times during such absence it was ap- 
plicant's intention to return to the place of his residence, and that on 
two occasions he did return to his residence and for naturalization, 
and, upon the strength of the showing as to his intention in this re- 
spect, distinguished the case from U, S. v. Mulvey, 232 Fed. 513, 146 
C. C. A. 471. Judge Sessions noted the further distinction that the 
intention of the requirement of continuous residence was, in part, to 
insure the applicant's familiarity with our mode of government, and 
the petitioner in that case was, because of the nature of his work for 
the government in the Zone, afforded a good opportunity to obtain the 
needed knowledge, which opportunity the defendant m the Mulvey 
Case did not have during his absence. It is apparent that what the 
court says in this last particular is in no sense an attempt to set up 
under the court's judgment something just as good as that which 
Congress had provided in its requirement, continuous residence, but 
that the language was used as an answer to what had been said argu- 
endo by Judge Rogers in the Mulvey Case. Judge Sessions finds, 
expressly, five years' continuous residence by virtue of the ever-present 
intention of the applicant to return to the United States, notwithstand- 
ing his three years' physical absence in the Canal Zone. 

In U. S. y. Lenore ("D. C.) 207 Fed. 865, the court dismissed the 
bill for cancellation. The naturalization had been in the state court. 
The bill averred that the petitioner had signed by her mark, and "not 
in her own handwriting," as required by the statute. This is admitted 
by the answer. The substance of the court's ruling is shown by the 
following from the opinion : / 

"To say that a certificate whicb Is iasiied porsnant to a fall bearing In 
court Is 'illegally procured,* if any error occurs in the proceeding, would be a 
wide departure from the language which courts have been accustomed to 
use in referring to Judicial error. 'Illegally procured* imports, not an error 
of court, but willful misconduct on the part of tbe holder of the certificate 
or those who have acted in his behalf. Tbe history of the statute shows that 
its language can be given full effect according to the mischief that was pres- 
ent to the thought of Congress, without upsetting the whole Judicial system 
that has hitherto obtained among courts of co-ordinate Jurisdiction. I am 
therefore unable to follow the decisions in United States v. Meyer (D. C.) 
170 Fed. 983, United States v. Plaistow (D. C.) 189 Fed. 1007, and United 
States V. Schurr (D. C.) 163 Fed. 648. I concur in the ^ew expressed in 
TTnited States v. Luria (D. C.) 184 Fed. 643, 646, that '"iUegally procured" 
does not mean that the certificate was issued through error of law.* Errors of 
courts, committed in the honest exercise of their Jurisdiction under the natu- 
ralization laws, must be corrected the same as in other cases by appeal or 
writ of error.*' At page 868. 

In one respect the case of U. S. v. Stoller (D. C.) 180 Fed. 910, was 
similar to U. S. v. Andersen (D. C.) 169 Fed. 201, supra; but other 
illegalities claimed in the procurement of the certificate were that it was 
issued prior "to final order under the hand of a court having jurisdic- 
tion" as required by sections 9 and 18 of the act (Comp. St. §§ 4368, 
4375), and that the petition for naturalization had not been filed in 
duplicate as required by section 4 (section 4352). 
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A further review of the cases seems unnecessary. 

[1] It is shown both by the evidence of the defendant's witnesses 
upon the naturalization hearing and that of the presiding judge that 
neither of these witnesses would testify that, in their opinion, the ap- 
plicant was well disposed to the good order and happiness of the Unit- 
ed States and in every way qualified in their opinion to be admitted as 
a citizen of the United States. It is true that they said that they 
considered him so with one exception ; that is, his connection with the 
activities of certain members of the I. W. W. organization. 

Section 4 of the act of June 29, 1906, requires that the petition for 
naturalization shall be verified by the affidavits of at least two credible 
witnesses who are citizens of the United States, and who shall state 
in their affidavits that they have personally known the applicant to be 
a resident of the United States for a period of at least five years con- 
tinuously, and of the state, territory, or district in which the application 
is made for one year, immediately preceding the date of filing the peti- 
tion, and that each has personal knowledge that the petitioner is a 
person of good moral character, and that he is in every way qualified, 
in their opinion, to be admitted as a citizen of the United States. It 
is further required : 

"It shall be made to appear to the satisfaction of the eoart admitting any 
alien to citizenship that immediately preceding the date of his application 
he has resided continuously within the United States five years at least, and 
within the state or territory where such court Is at the time held one year 
at least, and that during that time be has behaved as a man of good moral 
character, attached to the principles of the Constitution of the United States, 
and well disposed to the good order and happiness of the same. In addition 
to the oath of the applicant, the testimony of at least two witnesses, citi- 
zens of the United States, as to the facts of residence, moral character, and 
attachment to the principles of the CJonstitution shall be required, and the 
name, place of residence, and occupation of each witness shall be set forth 
in the record." 34 Stat, at L. 598^; Comp. St. § 4352(4). 

Section 5 requires that the names of the witnesses shall be posted. 
Section 7 requires : 

"That no person who disbelieves in or who is opposed to organized gov- 
ernment, or who is a member of or aflSliated with any organization enter- 
taining and teaching such disbelief in or opposition to organized government. 
or who advocates or teaches the duty, necessity, or propriety of the unlawful, 
assaulting or killing of any officer or officers, either of specific individuals 
or of officers generally, of the government of the United States, or of any 
other organized government, because of his or their official character, or who 
is a polygamist, shall be naturalized or be made a citizen of the United States." 
84 Stat, at U 698, 599; Comp. St { 4363. 

There is nothing in the foregoing provisions that in any way war- 
rants the contention that the witnesses may qualify their good opinion 
of the applicant. If they can recommend him in all respects save one, 
and he be admitted, why not two, three, or half a dozen? Clearly the 
spirit of the naturalization law requires upon the hearing tliat the 
two witnesses to the fact that the petitioner is of good moral character 
and attached to the principles of the Constitution of the United States 
shall be able to say that the applicant is attached sufficiently to such 
principles to be, in their opinion, in every way qixalificd to be adr 
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mitted as a citizen as required in their affidavits to the petition. The 
act requires, in addition to their testimony, that the court shall be able 
to find upon the hearing from all the evidence that the applicant is of 
good moral character and attached to the principles of the Constitu- 
tion and qualified to be admitted as a citizen of the United States. No 
intent is shown and no reason suggested why less should be required 
from the witnesses upon the hearing than is required of them in the 
preliminary affidavit. 

The spirit of the law requires that upon the hearing they shall, in 
person, in open court, positively support their preliminary affidavits to 
the effect that, in their opinion, the petitioner is in every way qualified 
to he admitted as a citizen. The requirement is not that they shall 
testify that he is qualified in every way considered necessary in the 
opinion of the court, but qualified in every way in their, the witnesses' 
opinion. The government wants no citizen whom his own selected 
friends cannot whole-heartedly recommend. Witnesses may feel that 
they know the petitioner sufficiently well to say of their own personal 
knowledge that he is a man of good moral character, but, in the very 
nature of things, in the vast majority of cases, the court must depend 
upon good reputation of the petitioner as vouched for by these wit- 
nesses, as the best evidence of good character, and, if the two wit- 
nesses of the petitioner, chosen by himself, plainly show themselves 
unwilling to positively and unequivocally state that the petitioner has 
a good reputation in the community where he lives, and that they 
themselves believe him to be a man of good moral character in all re- 
spects, and that his neighbors think well of him, and that he is in every 
way qualified in their opinion to be admitted, they have disqualified 
themselves as witnesses in his behalf, at least unless it develops that 
their reason for not so doing is entirely groundless or whimsical. 

[2] Certainly petitioner's connection with the activities of members 
of the I. W. W. organization — obstructing the prompt delivery of ma- 
terial needed in the prosecution of the war — ^under the terms of secticm 
4 is in no sense a fanciful objection. It makes no difference whether 
the knowledge which kept the witnesses from positively vouching for 
the petitioner came to them after making affidavit to the petition, or that 
it was in part upon hearsay, for reputation can only be established by 
hearsay. 

. [3] It IS the court's conclusion that the certificate was illegally pro- 
cured, both because of the failure of these witnesses to testify substan- 
tially as required by the statute to authorize naturalization, and on the 
further ground that the court had no warrant to prosecute any inquiry 
in the matter, save in open court. 

[4] The question remains whether, in a proceeding such as the pres- 
ent, the court should set up its judgment in the foregoing particulars 
over that of the state court. It is, no doubt, a delicate question, and 
must be determined from the intention of Congress as expressed by sec- 
tion IS of the act of 1906, as the same has been ccmstmed by the 
courts. 

The great majority of the foregoing cases show how strict has been 
the enforcement of each one of the preliminary requirements expressed 
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in the statute, and that, tor such purpose, the District Court will re- 
view naturalization proceedings in a suit brought with that intention. 

These various steps rcqttircd of the aliens in naturalization pro- 
ceedings are only the means to an end ; that is, the preparation for and 
insurance of a fair and thorough hearing upon the question of the ap- 
plicant's fitness for citizenship. To safeguard by provisions for re- 
view these means and leave the hearing itself and the sufficiency of 
the evidence thereat unguarded would be as one who would save the 
frame and throw away the picture. Why take pains to give the gov- 
ernment an opportunity to look up the petitioner and his witnesses and 
their antecedents, if upon the hearing the petitioner is to obtain his 
certificate, though the witnesses fail to give the evidence the statute 
requires ? 

In reaching this conclusion I have not overlooked the following lan- 
guage used by Justice Brandeis in U.S. v. Ness, 245 U. S. 319, at pages 
325 and 326, 38 Sup. Ct. 118, at page 121 (62 L. Ed. 321), and already 
quoted : 

'^Opposition to the granting of a petition for naturalization may prevail, 
because of objections to the competency or weight of eTidenee or the credi- 
bility of witnesses, or mere irregularities in procedure. A decision on such 
minor questions, at least in a state court of naturalization, is, though clearly 
erroneous, conclusive even as against the United States if it entered an ap- 
pearance under section 11. For Congress did not see fit to provide for a 
direct review by virit of error or appeal." 

As the result of the Supreme Qjurt's decision in this case was the 
reversal of the lower court and cancellation of the certificate, it is ob- 
vious that the statement last quoted is dictum. I conclude that Justice 
Brandeis in the foregoine was referring to such general matters as 
are bound to arise at any hearing before the court requiring rulings on 
evidence and that he in no way intended to hold that a judge, upon a 
naturalization hearing, could supply by a finding what these statutory 
witnesses fail to supply in the way of evidence. 

The certificate will be canceled; but, as the defect is a failure of 
proof, rather than proof of unfitness for citizenship, the decree will 
provide that the cancellation is without prejudice. 



RAVITZ €l aL ▼. HAMILTON, Internal Revenve Collector. 

(District CJourt, W. D. Kentucky. April 23, 1921.) 

No. 96. 

Intenial revenue ^=>2-— ProYtfltens of inlemal refvenne laws repealed by Nsp 
ttoial Profaibition Act. 

The Eighteenth Amendment and National Prohibition Act, tit. 2, 8§ 3, 
29, prohibiting the sale of liquors for beverage purposes and prescribing 
the penalty for Its vlolatiOD, by making dealing in liquor unlawful, by im- 
plication repealed the provisions of the internal revenue laws imposing 
a tax on liquor dealers, and a person who has been convicted and fined for 
the sale of liquor under the Prohibition Act cannot, in addition, be sub- 
jected to the penalties prescribed for carrying on the business of a retail 
liquor dealer without paying the special tax therefor. 

^=»FOr othdr cases see same topic ft KBT-NUMBBR in all Key-Numbered Dierests ft Indexes 
272 F.-^6 
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In Equity. Suit by Morris Ravitz and others against EUwood 
Hamilton, Collector of Internal Revenue. On motion by defendant 
to dismiss bill and motion by complainants for injunction. Motion 
to dismiss denied, and injunction granted. 

Arthur B. Bensinger, of Louisville, Ky., for plaintiffs. 
W. V. Gregory, U. S. Dist. Atty., and S. M. Russell, Asst. U. S. 
Dist. Atty., both of Louisville, Ky., for defendant. 

WALTER EVANS, District Judge. The bill of complaint ' states 
(among other things not necessar}' now to go into) that on July 19, 
1921, certain internal revenue agents reported to the Commissioner 
of Internal Revenue that the plaintiff, Morris Ravitz, had on July 13, 
1920, sold a pint of whisky to one Owens, and that on July 14, 1920, 
he had sold another pint to the same purchaser, both sales having 
been made in this city, and that thereupon the said Commissioner as- 
sessed against said Ravitz penalties as follows : 

Retail liquor dealer license tax, 1921 5 50.00 

Penalty 12.50 

Penalty 500.00 

*562.50 

All of this, the bill asserts, was based upon section 35 of title II of 
the National Prohibition Act (41 Stat. 305), which became effective in 
January, 1920, and section 3244 of the Revised Statutes df the United 
States (Comp. St. § 5965), and that subsequently the said Ravitz had 
presented a claim to the Commissioner of Internal Revenue for the 
abatement of said 'assessments, but that it had been denied. The bill 
also states that these assessments were based upon the assumption that 
said Ravitz was engaged, or had, in July, 1920, been engaged, in the 
business of a retail liquor dealer. 

The bill further states that on the 11th day of November, 1920, the 
defendant caused a distress warrant to be issued and placed in the 
hands of one of his deputies, and is threatening to have the same levied 
on all of the property of said Ravitz, and that in order to avoid such 
levy and any sale thereunder the said Ravitz executed to the defendant 
a bond to stay the collection of said penalties, and to secure the 
performance of the obligations of that bond he executed a mortgage 
on his property to his coplaintiffs, a copy of which is exhibited with 
the bill. The plaintiffs then state that the defendant is threatening, 
unless the said assessments are paid, to enforce their collection by 
the seizure of the property of the said Ravitz. 

The bill further states that, acting solely in pursuance of the said 
report made in July, 1920, the Commissioner of Internal Revenue, with- 
out any notice to the plaintiffs, or either of them, on or about the 5th* 
day of January, 1921, caused an additional assessment to be made 
against said Ravitz in the sum of $2,500, and demanded payment 
thereof, basing this action also upon the said section 35 of the Na- 
tional Prohibition Act and section 3244 of the Revised Statutes of 
the United States, Tlie bill further states that on the IStb. day of 
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January, 1921, the defendant issued a second notice and demand for 
the said penalties, to which he added the further sum of $125, making 
a total, including the first penalties, of $3,215.63. 

The bill then states that an indictment was secured and returned 
against said Morris Ravitz by a grand jury of this court, charging 
him in two separate counts with having made said two separate sales 
to said Owens; that said Morris Ravitz entered a plea of guilty as 
charged; that a fine of $200 was thereupon imposed by the court, 
and that said Ravitz paid the same. * 

The bill prays for an injunction restraining the defendant from 
collecting any part of the other penalties amounting, in the aggre- 
gate, to $3,215.63. 

The plaintiffs' claim is that, though Morris Ravitz made each of 
the sales to Owens in July, 1920, he did not thereby engage in or 
"carry on the business of a retail hquor dealer," within the meaning 
of former laws which authorized and permitted it, for the reason that 
said laws had theretofore been repealed by the National Prohibition 
Act, and consequently that all the said penalties assessed s^inst said 
Ravitz in respect to that business, as such, were void, inasmuch as each 
of them was made without warrant of law to support it. 

It is obvious that the defendant, acting in his official capacity as 
collector, and no doubt under instructions from his superior officer, 
is seeking to enforce, upon two simple, confessed, and already judi- 
cially punished acts, penalities amounting to $3,215.63 in addition to 
the $200 fine imposed by the court. There is no provision in the Na- 
tional Prohibition Act which, in terms, authorizes the Commissioner 
of Internal Revenue, or the defendant as collector, to impose any 
part of the penalties complained of. If any such authority exists, it 
must be found in previous statutes; but that cannot be done, if the 
National Prohibition Act has repealed them. 

At the outset it would seem that the very extravagance of the pen- 
alties assessed may suggest a possible cruelty which should be avoided, 
unless the contrary is imperatively demanded by existing laws, for 
neither within the statute nor technically can there now be any such 
thing as "tarrying on the business of a retail liquor dealer," inasmuch 
as the provisions of the National Prohibition Act and the constitu- 
tional amendment, which it was designed to enforce, forbid it. That 
offense, therefore, must necessarily have been transmuted into the 
simpler one described in section 3 of the new act, which provides that 
"no person shall * * * sell intoxicating liquors." And it seems 
certain that the new law, being the last expression of the legislative 
will, superseded the old law, especially as there are obvious incon- 
sistencies between them — ^the one, if in force, authorizing the carry- 
ing on of the business of a retail liquor dealer, and the other forbid- 
ding it. The effect of all this was, as we shall see, the repeal of all 
laws, and especially section 3244, R. S., under which the penalties 
with which we are now dealing were assessed. Congress, we think, 
did not intend to repeal the old law and at the same time keep alive 
its penalties, to be imposed as though that law was yet in force. 

The altog^her radical changes in the policy and laws of our people 
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worked out through the Eighteenth Amendment and the National Pro- 
hibition Act, which act, without the approval of the President, became 
effective on January 16, 1920, make it essential that we should in- 
quire whether the long previously enacted statutory provisions under 
which the $3,215.63 in penalties were sought to be imposed on Ravitz 
by executive officers, without notice and in addition to the $200 fine 
imposed by the judgment of the court at the trial of the indictment 
for "selling intoxicating liquors," can find support in any law of the 
United States. * 

The Eighteenth Amendment is in this language: 

"Section 1. After one year from the ratification of this article the manu- 
facture, sale, or transportation of intoxicating liquors within, the importa- 
tion thereof into, or the exXK)rtation thereof from the United States and all 
territory subject to the Jurisdiction thereof for beverage purposes is hereby 
prohibited. 

"Sec. 2. The Cpngress and the several states shall have concurrent power to 
enforce this article by appropriate legislation." 

By its express terms this amendment prohibits the sale of intoxi- 
cating liquors for beverage purposes in the United States. The Na- 
tional Prohibition Act, enacted to enforce the amendment, in its third 
section makes it unlawful to sell intoxicating liquors for such pur- 
poses, and section 29 af the act fixes the penalties therefor in this 
language : 

"Any person who manufactures or sells liquor in violation of this title 
shall for a first offense be fined not more than $1,000, or imprisoned not ex- 
ceeding six months, and for a second or subsequent offense shall be fined not 
less than $200 nor more than $2,000 and be imprisoned not less than one month 
nor more than five years." 

It was under these sections that Ravitz was indicted and fined. 

Section 35 of the act took pains to repeal all laws inconsistent with 
the National Prohibition Act, and though this may possibly, in strict- 
ness, have been superfluous and unnecessary, it was, in view of the 
broad scope and language of the amendment, practical and wise to do 
so affirmatively, because of the necessity for knowii^ precisely how 
that amendment was to be enforced — ^the only question left after its 
ratification. 

Congress attempted to make clear the manner of its enforcement, 
and hence, among others, included in the act sections 3 and 29, to 
which we have referred. We think these two sections are clear and 
explicit, and sufficiently indicate what Congress desired to enact and 
declare to be the whole law on that particular phase of the subject of 
intoxicating liquors, and especially when they are considered in con- 
nection with the exceptions specified, and which relate to prescriptions 
by physicians, to drugs, to the arts and sciences, to sacramental wine, 
etc. 

If, in general terms, this is the correct view in respect to the broad 
scope and reach of the enforcement act, when considered in connec- 
tion' with the Elighteenth Amendment, then the Commissioner of In- 
ternal Revenue was without power to make and the defendant collect- 
or of internal revenue was wholly without lawful power to take any 



Digitized by 



Google 



PETERS V. TAXJLAiHE 725 

(272 P.) 

Steps to enforce any of the penalties assessed or sought to be enforced 
against the plaintiff Ravitz and complained of in the bill, for the rea- 
son that the antecedent laws under which they were sought to be ex- 
acted, and which laws had been enacted to regulate a lawful trade 
in intoxicating liquors before the Eighteenth Amendment was adopt- 
ed, could not be continued in force because of their entire inconsist- 
ency with the whole plan for the accomplishment of the general pun- 
poses of that amendment. 

We think the cases so far decided, and in which the general sub- 
ject was considered, adequately support the conclusion we have 
reached. Reed v. Thurmond U. S. Atty. (C. C. A.) 269 Fed. 252; 
Farley v. United States (C. C. A.) 269 Fed. 721 ; United States v. Yu- 
ginni et al. (D. C.) 266 Fed. 746; Thome v. Lynch, Collector (D. C.) 
269 Fed. 995; Kausch v. Moore (D. C.) 268 Fed. 668; Accardo v. 
Fontenot, Collector (D. C.) 269 Fed. 447. And especially see the very 
strong case of Ketchum v. United States (C. C. A. 8th Circuit) 270 
Fed. 416, decided February 28, 1921. 

It results that the defendant's motion to dismiss the bill will be 
overruled, and the motion of plaintiffs for an injunction will he grant- 
ed, upon terms to be fixed. 



PETERS ▼. TAULANE k al. 

(District Court, B. D. Pennsylvania. April 12, 1921.) 
No. 45. 

L Shipping ^=>6^— Master may bind owners through slilp only. 

The master of a vessel may bind the owners through the ship^ but they 
are not otherwise bound, except as the law of contracts binds them, and 
mere ownership does not imply authority in the master to bind the owners 
personally, unless the ship is bound. 

2. Shipping ^=»75— Part owner not personally liable for breach of exeeutory 
eontraet to carry cargo made without his authority. 

A part owner of a vessel is not liable in personam for damages for 
breach of an executory contract for her employment to carry cargo, 
when the contract was not made by him nor by any one with his au- 
thority, but was. made without his knowledge and was repudiated by him 
as soon as known to him, and when he was not owner at the time of its 
breach. 

In Admiralty. Suit by David West Peters against Lewis B. Taulane 
and others. I>ecree for respondents. 

Conlen, Brinton & Acker, of Philadelphia, Pa., for plaintiff. 
Howard M. Long, of Philadelphia, Pa., for defendants. 

DICKINSON, District Judge. The instant case presents the same 
facts, by the same evidence, as that ruled by Judge Lynch, of the dis- 
trict of New Jersey (opinion not yet reported). Concurring as we do in 
the judgment he has rendered, we accept and adopt the findings made 
and conclusions reached by him in dismissing the libel, with costs. 

•=»For other cas«a see same topic St KEY-NUMBBR In all Key-Numbered Digests & Indexes 
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A number of interesting questions have been raised, and there is no 
need to discuss others not raised. There is one, however, worthy 
of a word. It raises the broad question of the liability of a vessel owner 
merely qua owner. When amplified to meet the facts of this case, it is 
whether the owner of a share (no matter how small) in a vessel is mere- 
ly, because an owner, responsible in solido in damages for the breach 
of an executory contract of employment of the vessel when the con- 
tract was not made by him, nor by his authority, nor with his knowl- 
edge, and was, as soon as known to him, repudiated, and the default 
was one which he did not anticipate nor could have prevented, and was 
not committed until he had ceased to be an owner. 

A skeleton statement of the facts will show this to be the broad ques- 
tion presented in the instant case. The respondents in this proceeding 
each owned a small share in the schooner Henry Lippett. She was 
managed by her master, whom Judge Lynch has found to be her pro 
hac vice owner. While she was absent on a voyage, the charter party, 
on which the libel is based, was executed. By it the schooner engaged 
to carry a cargo to France. The parties to the contract were A. D. 
Cummins & Co. and the libelants. The former described themselves 
to be agents of the vessel. It is to be observed that they did not profess 
to act for the respondents. Cummins & Co. in fact had no authority 
from any one except the pro hac vice owner. The respondents knew 
nothing of the charter party or the intended voyage. By it the schooner 
was subjected to the danger of attack by submarines. As soon as the 
respondents learned of the contract they protested and repudiated it. 
The result was the pro hac vice owner offered to buy their shares, and 
did so. The entire interest in the vessel was then sold to other par- 
ties, with the expectation on the part of respondents that the voyage 
would be performed. The new owners, however, employed the schoon- 
er in a different sen^ice. The libelants thereupon filed this libel, claim- 
ing damages for a breach of this executory contract to carry. 

The cause of action aerainst respondents is based wholly upon the 
fact of the ownership by each of a share in the vessel. Each is averred 
to be liable in solido for a sum many times the value of the share 
owned. Is an owner thus liable merely qua owner? If an owner in 
a vessel under the law maritime incurred the responsibility of a partner 
he would be thus liable. It is admitted, however, that he is not a 
partner nor liable as such. If he had entered into the contract by him- 
self, or his authorized agent, he would of course be bound by it. In 
this case, however, he was not a party to the contract by himself, or 
any one having his authority, nor did he even know of it when made, 
nor did either of the parties to it know of him as an owner. 

The admiralty rules recognize the responsibility sometimes of the ves- 
sel, sometimes of the owners, and sometimes of both, and authorize 
the filing of libels in rem, in personam, and both in rem and in per- 
sonam. This liability in rem is because under the law maritime a ship 
is a personality or juridical person, possessed of rights, owing duties, 
and having a contractual capacity to incur obligations. Owners, of 
course, may contract, and, if they enter into maritime contracts, may 
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enforce or have them enforced in admiralty by a libel in personam. 
Independently of express contract they also are liable in personam in 
some, if not many, instances. This latter liability is the subject of 
our present inquiry. What is the ground and what the extent of it? 
In admiralty proceedings, the first question is whether the contract or 
cause is maritime. This is determined by its nature, and not by locality, 
nor even its subject-matter. A contract to eifect the insurance of a 
ship is not, but a contract of marine insurance is, maritime. The build- 
ing of a ship is not, but the repairing of a ship is, the subject of a cause 
maritime. Not every contract between shipowners for the employ 
even of ships on voyages is a maritime contract. Vandewater v. Mills, 
60 U. S. (19 How.) 82, 15 L. Ed. 554. It has been held, however, 
that a contract such as in the instant case is maritime. Maury v. 
CuUiford (C. C.) 10 Fed. 388. 

Another test which at one time was applied was that an owner (in 
the absence of course of an express contract) was not liable when the 
ship herself was not liable. If this were still the test, these respondents 
would not be liable because a ship is not liable in the sense at least of 
being subject to a libel in rem to enforce a lien (in the absence of an 
hypothecation of the ship) in the case of an executory contract to 
carry, but is liable only if the voyage has been entered upon. Vande- 
water V. Mills, supra. 

Again, it has been held, however, that this is no longer the test, and 
that shipowners (if otherwise liable) may be liable, although the ship is 
not. Maury v. Culliford, supra. The converse of the proposition that 
the owners are liable when the ship is does not help us in our search 
for a ground or principle of liability, because here, as has been seen, 
the ship IS not liable. The principle upon which cases such as Maury 
v. Culliford, Queen of the Pacific (D. C.) 61 Fed. 213, and others, were 
ruled, that shipowners may be held in admiralty to their contractual ob- 
ligations, is of no aid to us because, in the instant case, there is no 
such contract, and the question is not so much whether respondents are 
liable in admiralty, but whether they are liable at all. 

The cases of contracts by agents, m^isters, or ship's husbands with 
authority to act for and bind the owners is of as little help, because here 
there was no authority other than that implied by ownership in the 
agent or master who made the contract, and it was not made by any 
one acting as ship's husband. Where there is a contract, admiralty, 
as before stated, has jurisdiction, and the contracting parties are bound, 
although the ship is not. Boutin v. Rudd, 82 Fed. 685, 27 C. C. A. 526 ; 
The Margaretha, 167 Fed. 794, 93 C. C. A. 184. Cases of contracts by 
masters for necessary supplies and repairs are of still less value, for 
the double reason that the present is not such a case, and such cases 
(aside from the act of Congress) are based upon authority implied from 
necessity to have been given the master to bind the ship and per con- 
sequence the owners. 

Cases of collisions and other torts are not directly helpful because the 
basis of liability is there wholly different and springs from a policy of 
the law which, in the instant case, has no application. Indirectly ad- 
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miralty rule 19 (29 S. Ct. xii) favors the respondents because of its 
limitation of liability. The Acts of Congress limiting liability to the 
value of the ship does the like so far as they go, and they are applica- 
ble except in cases of contract binding the owner as a contracting party. 

The more or less long line of cases in which ship and owners or both 
have been held liable when the voyage has been entered upon in like 
manner do not aid us because of the mutuality of obligations between 
ship and cargo which there subsists, and the principle that an owner 
who receives or expects the benefits of a contract, and to this end 
permits its execution to be entered upon is presumed to have lutified 
and adopted it. 

The only case to which we have been referred which discusses the 
question of contract is The Margaretha, supra. In the other cases 
the question was not raised. In some the vessel herself was liable, 
and in the others the fair inference was the owners were not denying 
the contract. The Allerton (D. C.) 93 Fed. 219, The Monte A. (D. C.) 
12 Fed. 331, The J. F. Warner (D. C.) 22 Fed. 342. In short, in the 
instance of every adjudged case in which the owners have been held 
liable there appears in the case some intelligible principle or ground of 
liability independent of mere ownership. In many of them, for illustra- 
tion, the principle is analogous to the implied authority of a tenant in 
common to act for his cotenants. 

We have been referred to and know of no well-considered case or 
acknowledged authority in which the principle upon which this libel 
is based that owners, merely qua owners, incur an unlimited liability 
for contracts not made or expressly or otherwise impliedly authorized 
by them, is recognized. 

[1] The true principle seems to be that the master may bind the 
owners, through the ship ; but they are not otherwise bound, except as 
the law of contracts bind them, and mere ownership does not imply 
authority in the master to bind the owners personally unless the ship 
is bound. The charter party and its signing under the findings of facts 
submitted herewith suggest the question (not raised) of whether there 
was any enforceable contract for the employment of the schooner. Into 
this, however, we have not gone. 

A decree embodying the findings of facts and conclusions of law 
above indicated, and dismissing the libel, with costs, may be submitted. 

Findings of Facts. 

1. The ownership of the schooner Henry Lippett was at the time of 
the contract in the respondents and others, the share of each being as 

follows : 

Lewis B. Tanlane i/«*th 

Edward G. Taulane Ve4th 

George Taulane ^/e4th 

Estate of Veniiam O. May-.'/eiths. 

The respondents were not owners at the time of the breach of con- 
tract. 

2. Adrian Hooper was the master of the schooner. Through an ar- 
rangement with the owners the schooner was operated under what is 
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known as the New Jersey half and half plan. Under this the master 
had full charge and control of the schooner, employing her as he saw 
fit, the owners exercising no right of control whatever. One-half of 
the gross earnings went to the* master, out of which he defrayed all of 
what might be called the running charges and expenses. The other 
half went to the owners, who were at the charge for all permanent re- 
pairs and other expenses which maintained or enhanced the value of 
their property, and were in the nature of what might be called capital 
charges. 

3. The fact finding is made (so far as it is a finding of fact) that 
the master was the pro hac vice owner of the schooner. 

4. The master authorized A. D. Cummins & Co., who were ship- 
brokers, to enter into a charter party contract, engaging the schooner 
to carry a cargo for the libelants to a port in France. The owners gave 
no authority to Cummins & Co. to contract on their behalf, nor did they 
know such a contract was in contemplation, nor did Cummins & Co. or 
the libelants know that respoildents were owners. 

5. The charter party was altogether an affair of the brokers for 
the libelants and the master. It was prepared and signed by Cummins 
& Co., as agents for the schooner, and forwarded to the broker of the 
libelants for their signature. It was then in the form of a contract be- 
tween the schooner and the firm, of which David W. Peters, one of the 
libelants, was a member. At the direction of his brokers, Gilmartin 
& Trundy, he changed the contract as it then was by striking out the 
name of the firm and substituting his own. His motive in so doing was 
wholly innocent, in that he was told by his broker to so do. No 
consent, however, to the change was given by the other party to it. 

6. At the time the charter party was made, the United States was at 
war, and the voyage subjected the schooner to the risk of destruction. 
As soon as respondents learned of the charter party they repudiated it, 
and protested against the schooner making the voyage. In consequence 
of this the master offered to buy out the shares of the respondents, and 
they closed with the offer. The master then had the shares of respond- 
ents conveyed to other parties who employed the schooner in other 
service. None of the respondents were owners at the time of the 
breach. 

Conclusions of Law. 

[2] 1. A part owner of a vessel is not liable in personam for dam- 
ages for the breach of an executory contract for her employment to 
carry cargo, when the contract was not made by him or by any one 
wnth his authority, and was made without his knowledge, and was re- 
pudiated by him as soon as known to him, and when he was not owner 
at the time of its breach. 

2. So far as it is a question of law, the master was pro hac vice 
owner. 

3. The respondents are entitled to a decree dismissing the libel, with 
costs. 
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NEW YORK LIFE INS. €0. v. WEBTHEIMEB el aL 

(District Court, N. B. Ohio, B. D. December 10, 1920.) 
No. 501. 

1. Insurance ^=>136(4)— Life policy not effectfve where Insured was not in 

"good health" when deltv^ned. 

A life insurance company held entitled to cancellation of a policy is- 
sued on an application, made a part of the contract, which contained a 
clause providing that the insurance should not take effect unless the 
policy was delivered to and received by the insured during his lifetime and 
good health, where at the time of delivery of the policy insured was 
afflicted with a serious and mortal disease, which fact was not known 
to the company; the termi "good health," so used, meaning a state of 
health free from any disease or ailment that affects seriously the general 
soundness and healthfulness of the system, and not merely such temporary 
disturbances or disorders as yield readily to treatment and do not tend 
to weaken or undermine the constitution. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Good Health.] 

2. Insurance <&=>292 — ^Policies invalidated by false and fraudulent stateDMots 

as to medical attendance. 

Statements made by an insured in applications, in answer to questions 
that he had not consulted or been treated by any physician within the 
past five years for any ailment or disease, when in fact he had consulted 
three different physicians within the past two years, two of them a very 
few days previously, in regard to a serious ailment diagnosed by all as 
paresis or a paretic condition, and which caused his death within little 
more than a year afterward, which statements were not known to be 
false by the insurer or its agent, but were relied on, held to invalidate the 
policies under their terms and also under Gen. Code Ohio, S 9391, provid- 
ing that no answer by an applicant for insurance shall bar recovery "un- 
less it be clearly proved that such answer is willfully false, was fraudu- 
lently made, that it is material and induced the company to issue the 
policy, ♦ ♦ ♦ also that the agent or company had no knowledge of 
the falsity or fraud of the answer.*' 

3. Insurance <&=>256 (2)— Intent to deceive implied from material faise state- 

ment in application, 

A positive statement of fact, falsely made in an application for in- 
surance, and known to be false by the maker, with respect to a material 
matter, will, nothing else appearing, be deemed to have been made will- 
fully and with intent to deceive. 

In Equity. Suit by the New York Life Insurance Company against 
Benjamin Wertheimer and others. Decree for complainant. 

Garfield, MacGregor & Baldwin, of Cleveland, Ohio, for plaintiff. 
Max P. Goodman, of Cleveland, Ohio, for defendants. 

WESTENHAVER, District Judge. This action is brought to 
compel the surrender and cancellation of two insurance policies issued 
by plaintiff upon the life of Benjamin Wertheimer, one for $5,000, 
dated February 12, 1918, for the benefit of his wife, Hattie S. Werth- 
eimer, and the other for $3,500, dated July 31, 1918, for the benefit of 
his said wife and a son M. Albert Wertheimer. Both policies contain 
clauses making them incontestable upon any ground after two years 

^=:»For other cases see same topic & KET-NUMBBR in all Key-Numbered Digeets A Iodeze» 
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from the date of issue. Plaintiff alleges that in August, 1919, it dis- 
covered for the first time that the insured was not, when the policies 
were issued and delivered, in good health, and also that the insured 
had made material representations which were willfully false, and on 
which it relied, in order to procure the issue of the policies, and that 
upon discovery thereof the plaintiff on August 30, 1919, tendered back 
all the insurance premiums received, with legal interest, and had de- 
manded the surrender of the policies, which demand had been refused. 
The money thus tendered was paid into court on the filing of the pe- 
tition herein. 

Plaintiff's right to relief rests on two grounds. One is that these in- 
surance contracts contained a condition that they should not take effect 
unless the insured was in good health at the time the policies were de- 
livered. The other is that the insured, in his written applications, 
which are made a part of the policies, made material statements and 
representations which were willfully false and fraudulently made, and 
were relied upon.- The law relating to these grounds of relief is dif- 
ferent and will therefore be considered separately. 

[1] 1. The applications do contain a clause which provides that the 
insurance applied for shall not take effect unless the first premium is 
paid and the policy is delivered to and received by the insured during 
his lifetime and good health. The applications are made a part of 
the policies, and have the same effect as if written in the policies. See 
Hubbard v. Miitual Reserve Fund (1 C. C. A.) 100 Fed. 719, 40 C. C. 
A. 665 ; First National Bank v. Hartford Ins. Co., 95 U. S. 673, 675, 
24 L. Ed. 563. The effect of these provisions is to make it a condition 
that the policies shall not take effect and become valid and binding un- 
less the insured was in fact in good health at the time the policies 
were delivered. In this aspect, the insurer's obligation is not made to 
depend upon willful fraud or misrepresentation, but upon the fact as 
to whether or not the insured's health was good or otherwise. The 
inquiry then becomes an inquiry as to that fact, and does not depend 
upon the insured's knowledge or belief. It was so held in Metropoli- 
tan Life Ins. Co. v. Howie, 62 Ohio St. 204, 56 N. E. 908, and Metro- 
politan Life Ins. Co. v. Howie, 68 Ohio St, 614, 68 N. E. 4. Such, 
also, is the general, if not the uniform, rule of decision. See Barker v. 
Metropolitan Life Ins. Co., 188 Mass. 542, 74 N. E. 945 ; note 17 L. 
R. A. (N. S.) 1145, 1148. Nothing in conflict therewith is found in 
Mutual Life Ins. Co. of New York v. Long, Ohio Law Reporter, July 
26, 1920, cited and relied on by defendants ; but, on the contrary, the 
law as thus declared is fully recognized, and the only inquiry was 
whether or not the Court of Appeals would set aside a verdict of a 
jury because it was said to be against the manifest weight of the tes- 
timony. The provisions of section 9391, G. C. of Ohio, have no appli- 
cation to a condition of this nature embodied in an insurance policy. 
See authorities last cited. 

The expression "good health," or "sound health," thus used in life 
insurance policies, it is uniformly held, means a state of health free 
from any disease or ailment that affects seriously the general soundness 
and healthfulness of the system, and not merely such temporary dis- 
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turbances or disorders which yield readily to treatment and do not tend 
to weaken or undermine the constitution. See Metropolitan Life 
Ins. Co. V. Howie, 62 Ohio St. 204, 56 N. E. 908; Standard Ufe & 
Accident Ins. Co. v. Sale (6 C. C. A.) 121 Fed. 664, 57 C. C. A. 418, 
61 L. R. A. 337; Mutual Life Ins. Co. of New York v. Hurni Pack- 
ing Co. (8 C. C. A.) 260 Fed. 641, 171 C. C. A. 405 ; Brown v. Insur- 
ance Co., 65 Mich. 306, 32 N. W. 610, 8 Am. St. Rep. 894; Plumb v. 
Penn Mutual Life Ins. Co., 108 Mich. 94, 65 N. W. 611. 

That the insured was not, at the time these applications were made 
and the policies issued and delivered, in good health as thus defined, 
but on the contrary, was then afflicted with a serious and mortal dis- 
ease, is clearly proved by the evidence. He was examined and treated 
twice by Dr. Fisher in May, 1917, by Drs. Grosh and Miller in July, 
1918, and by Dr. Drysdale in the latter part of August, 1918, and there- 
after at intervals until his death on August 19, 1920. These witnesses 
agree that he was afflicted with paresis, or an illness of a paretic na- 
ture. Dr. Drysdale*s testimony differs only from the others in that 
he is unwilling to ascribe the cause of his ailment to syphilis, as do 
liie other three. The insured's condition became acute, resulting in 
dementia, about the middle of August, 1918, and continued, with brief 
remissions, to grow worse until August 16, 1919, when a committee was 
appointed for him, and thereafter until his death resulted. The wit- 
nesses also agree that this ailment, although the victim himself may 
not have been aware of it until it reached an acute stage, or shortly 
prior thereto, was nevertheless present, and had been present for years, 
probably not less than eight years. Bearing in mind the rule of law 
already stated, that the insurer's obligation does not depend upon the 
insured's knowledge of his state of health or any misrepresentation 
with respect thereto, but upon the fact itself as to whether the insured 
was in good or sound health, the extent of the insured's knowledge 
of his state of health becomes immaterial. It will, however, be ad- 
verted to in discussing the other ground upon which relief is sought. 

[2] 2. The insurance applications contain questions and answers 
by the insured respecting past illnesses and the state of his health. 
Among these are the following : 

*'Have yon ever had rheumatism, gout, or syphilis? Have yon ever consulted 
a physician for any ailment or disease not included in your above answers? 
What physician or physicians, if any, not named above, have you consulted or 
been treated by within the last five years, and for what illness or ailment?" 

To each of these questions, as well as to all others relating to the in- 
sured's present health or past ailments, he gave an unqualinedly nega- 
tive answer. The applications also contain a clause reciting that each 
of the answers is written by the applicant and that they are full, com- 
plete, and true ; that the statements, representations, and answers are 
made to obtain insurance, and that he agrees that they are each ma- 
terial to the risk ; and that the company, believing them to be true, will 
rely and act upon them. 

Plaintiff's right to relief upon this ground is based upon fraud per- 
petrated by the insured. in obtaining these policies. The law of Ohio 
controls and is set forth in section 9391, G. C. of Ohio. The section 
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provides that no answer by an applicant for insurance shall bar re- 
covery — 

"unless it be clearly proved that such answer is willfully false, was fraudu- 
lently made, that It Is material, and induced the company to issue the policy, 
and that but for such answer the policy would not have been issued, and 
ahso that the agent or company had no knowledge of the falsity or fraud of 
such answer." 

This section may be taken as declaring the general rules of law re- 
lating to actionable fraud or deceit at common law. Relief may not 
be granted unless the misrepresentations were willfully made with re- 
spect to a material matter and were relied upon and induced the mak- 
ing of the contract. It cannot be said that a willfully false misrepre- 
sentation was relied upon, if its falsity is known to the other party or 
his agent. The burden of proof is always upon the party asserting the 
fraud, and one will not be found guilty of perpetrating fraud unless 
it be clearly proved. 

No useful purpose will be served by reviewing and analyzing the 
evidence in detail. It will be sufficient to state what I find therefrom 
to be the outstanding and controlling facts. All criticisms made of 
this testimony by the defendant have been duly considered, and my 
findings are made only after duly weighing the entire testimony. 

The insured consulted Dr. Fisher twice in May, 1917. At the first 
consultation, Dr. Fisher made a careful examination of the insured 
and reached the conclusion that he was suffering from paresis, and so 
advised him, and further told him that syphilis was a common cause 
of his condition, and inquired if he had ever had it. The insured em- 
phatically asserted that he had not. At the second consultation, held 
about a week later, a treatment was given by an injection of salvarsin, 
the usual remedy for syphilis or a syphilitic condition. The insured 
did not return for any further consultations or treatments. Dr. Grosh 
saw the insured about July 15, 1918, and then made a careful exami- 
nation of him. This aoctor also reached the conclusion, as a result 
of such examination and consideration of the symptoms as stated by 
the insured, that the latter was suffering from paresis and believed it 
to have been induced by syphilis. He made no specific tests to deter- 
mine whether syphilis was the cause or not, but, like Dr. Fisher, relied 
upon the general medical belief and experience that syphilis is the cause 
of paresis, or a paretic condition, in 99 per cent. Of cases. Intending 
to leave the city, Dr. Grosh referred the insured to Dr. Miller, who 
saw him for the first time about July 17, again on or about July 29, 
and again still later at his home. This doctor also was of the opinion 
that the insured was suffering from paresis, and that it was caused by 
sjrphilis, but made no test to verify this opinion. He prescribed ortly 
palliatives, such as bromide. Neither Dr. Grosh nor Dr. Miller in- 
formed the insured of the cause of his illness. 

Dr. Drysdale first saw the insured in the latter part of August, 1918, 
after his illness had become acute and dementia had developed. 
He also says the insured's illness was paresis, or of a paretic nature ; 
but, basing his opinion upon a negative Wasserman test of the insur- 
ed's blood, which was reported to him as having been made in Toledo, 
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a like test of the insured's wife, the state of health of the insured's son, 
and the subsequent course of the illness under his observation, ex- 
presses the opinion that syphilis was not the inducing cause of the .par- 
esis, or paretic symptoms, detected and identified by himself and the 
other physicians. Such differences as exist in the testimony of these 
several physicians relates, not to the insured's state of health, nor to the 
provable duration of the ailment, but to the cause of it.^ They agree 
that his illness was paresis, or of a paretic nature, and that it had been 
present in the insured's system long prior to the making of the first 
application. 

Before relief can be granted on this ground, it must, as has already 
been said, be clearly proved that the insured made the representations 
willfully and fraudulently. If he did not know or did not believe his 
health to be impaired, or that he had had syphilis, it would not be a 
willfully false representation to give a negative answer to that question, 
even though he in fact had paresis or syphilis. If the case turned on 
the negative answer to that question alone, the plaintiff would not 
have clearly sustained the burden of proof, at least as to the first poli- 
cy. It is at least equally probable that the insured, notwithstanding 
his consultations with Dr. Fisher and the information then received, 
or the treatment to which he then submitted, may have believed in 
good faith that the doctor wad wrong and that he was not thus afflicted. 

However, the insured answers positively that he had not consulted 
any physician or physicians within five years. This positive statement 
is also contained in the last application, dated July 31, 1918; whereas 
he had consulted Dr. Miller only two days prior thereto, and botli Drs. 
Miller and Grosh about the middle of the montli, under circumstances 
which repel any inference that he did not then realize the serious im- 
pairment of his general health. His answers in the last application 
reflect upon the good faith of similar answers in the earlier applica- 
tion. He had consulted Dr. Fisher twice prior thereto, and had re- 
ceived information and had been given treatment which indicated a 
condition of health so seriously impaired that it could not have failed 
to impress itself upon his memory. Coupled therewith may be noted 
the fact that between February 12, 1918, when the first policy was ap- 
plied for, and July 31, 1918, when the second policy was applied for, 
he had procured three other policies of insurance upon his life. 

[3] Upon consideration of all the evidence, it must be found that 
his answer that he had not consulted or been treated by any physician 
within the preceding five years was false, and was made loiowingly 
and willfully and with intent to deceive. A positive statement of fact, 
falsely made, with respect to a material matter, will, notliing else ap- 
pearing, be deemed to have been made willfully and with intent to de- 
ceive. It is only when the consultation and treatment relates to such 
temporary disorders or ailments as do not conflict with the definition 
of gopd or sound health as given above that negative answers to ques- 
tions of this character can be disregarded as immaterial. See Mutual 
Life Ins. Co. of New York v. Humi Packing Co. (8 C. C A.) 260 
Fed. 641, 171 C. C. A. 405; Mutual Life Ins. Co. v. Hilton-Green, 
241 U. S. 613, 622, 36 Sup. Ct. 676, 60 L. Ed. 1202; Plumb v. Penn 
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Mutual Life Ins. Co., 108 Mich. 94, 65 N. W. 611. If the answer is 
untrue, and the matter is material, and the maker of the statement 
necessarily knows that it was not true when he made it, the intention to 
deceive the insurer is necessarily implied as a consequence of such act. 
See Mutual Life Ins. Co. v. Hurni Packing Co., supra, 260 Fed. 646, 
171 C. C. A. 405; Claflin v. Commonwealth Ins. Co., 110 U. S. 81, 3 
Sup. Ct. 507, 28 L. Ed. 76. 

The insured must have known that his consultation with these sever- 
al physicians was with respect to matters seriously aflFecting his health, 
and not mere temporary ailments or disorders which readily yield to 
treatment. Nothing appears to indicate that the insurer or any author- 
ized representative knew the truth respecting these previous consulta- 
tions, but the contrary is made to appear, so far as it is possible to 
prove a negative. It follows that the insurer will be held to have re- 
lied upon positive representations thus made and was thereby induced 
to act The conditions of section 9391, G. C. of Ohio, under which 
relief may be granted, are fully sustained t^ the evidence. 

My conclusion is that plaintiff is entitled to relief upon both grounds. 
A decree will be entered in conformity herewith, requiring the policies 
to be surrendered and canceled, and directing the payment, after de- 
ducting costs, of the money deposited in court to the personal repre- 
sentative of the insured. 



NATIONAL TUBE CO. et al. v. UNITBD STATES ei aL 

(District Ck>urt, N. D. Ohio, E. D. December 13, 191&) 

No. 456. 

Gommeroe ^=»0G— GnforoenKnt of eease and desist order of oomndBfllon re- 
lating to ftwitcliin^ €liar|i;es restrained. 

A preliminary injunction granted, restraining enforcement of an order 
of tbe Interstate Ck>mmerce Commission directing trunk line carriers to 
cease and desist from making allowances to a terminal railroad comimny, 
for switching services, where such order was made on a petition of the 
terminal company for reparation for failure to make such allowancea in 
a past period during which they had been discontinued, though subse- 
quently resumed, which petition did not tender any issue as to the future 
practice, and petitioner was not advised that such issue was to be con- 
sidered, and where the only evidence as to existing eonditiona was the 
record in a proceeding several years before. 

In Equity. Suit by the National Tube Company and others against 
the United States and others. On motion for preliminary injunction, 
suspending order of Interstate Commerce Commission. Granted as 
to part of the order. 

Suit under Commerce Court Act (36 Stat. 539) and Ur^nt Deficien- 
cies Act October 22, 1913 (38 Stat. 219), to enjoin, set aside, annul, or 
suspend order of Interstate Commerce Commission, July II, 1918 (50 
Interst. Com. Com'n R. 489), which directed trunk line carriers to 

'or other caiei see Mme topic ft KEY-NUMBER in aU Key-Numbered DlgestB ft Indexes 
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cease and desist from the practice of making allowances to The Lake 
Terminal Railroad Company for switching services rendered by the 
latter in the plant of the National Tube Company at Lorain, Ohio, the 
entire capital stock of which is owned by or in the interest of United 
States Steel Corporation. Hearing on application for temporary in- 
junction. Injunction issued, suspending so much of the order com- 
plained of as relates to future allowances. 

Alton C. Dustin, of Cleveland, Ohio, and Charles S. Belsterling, of 
New York City (Charles MacVeagh, of New York City, C. A. Sever- 
ance, of St. Paiil, Minn., Alton C. Dustin, of Cleveland, Ohio, and 
Charles S. Belsterling, of New York City, of counsel), for plaintiffs. 

Blackburn Esterline, Sp. Asst. Atty. Gen., of Washington, D. C- (Ed- 
win S. Wertz, U. S. At^., of Cleveland, Ohio, on the brief), for the 
United States. 

Charles W. Needham, of Washington, D. C. (P. J. Farrell, of Wash- 
ington, D. C, on the brief), for defendant Interstate Commerce Com- 
mission. ^ 

S. H. West, of Cleveland, Ohio, for defendant New York Cent. 
R. Co. 

William Ainsworth Parker, of Baltimore, Md., and Morrison R. 
Waite, of Cincinnati, Ohio, for defendant Baltimore & O. R. Co. 

H. T. Ballard, of Cleveland, Ohio, for defendant New York, C. & 
St. L. R. Co. 

Squire, Sanders & Dempsey and R. F. Denison, all of Cleveland, 
Ohio, for defendants Wheeling & L. E. R. Co., Lorain & W. V. R. Co., 
and Lorain, A. & S. R. Co. 

Before KNAPPEN, Circuit Judge, and KILLITS and WESTEN- 
HAVER, District Judges. 

PER CURIAM. Application by plaintiffs under section 998, U. 
S. Comp. Stat., for temporary injunction in suit brought under sec- 
tions 992 and 997 of that compilation, to set aside an order of the In- 
terstate Commerce Commission requiring the trunk line defendants to 
desist from making allowances or divisions to the Lake Terminal Rail- 
road Company on account of certain services to the National Tube 
Company and the Carnegie Steel Company. Each of the tfiree plain- 
tiffs is a subsidiary of the United States Steel Corporation. 

The Tube Company's plant is located at Lorain, Ohio, adjoining the 
Black river on the north. It consists of several hundred acres of land 
(inclosed by a fence), on which are located tube, rolling, rail, and pipe 
mills, blast and open hearth furnaces, galvanizing plants, docks and 
dockyards, brick and storage yards. It employs several thousand men. 
Its dock on Black river receives large shipments of iron ore from the 
upper lake region, transported principally by vessels owned by other 
subsidiaries of the United States Steel Corporation. The Tube Com- 
pany has a narrow-gauge railroad system within its plant inclosure for 
purely inter-mill movements. This the Tube Company alone operates. 
It also owns and operates generally several miles of standard-gauge 
track, within the plant enclosure, likewise for inter-plant movements. 
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Its in-bound railroad traflfic consists principally of coal, coke, and 
limestone; its out-bound traffic principally of its own steel and other 
products. The trunk line railroads do not enter the Tube Company's 
plant. They maintain interchange tracks with the Lake Terminal Rail- 
way — the Baltimore & Ohio Railroad at a little distance from the 
west end of the plant; the New York Central, the Nickd Plate, and the 
Lake Erie & Western at a short distance east of the plant. 

The Lake Terminal was originally constructed as a plant facility of 
the Tube Company's predecessor; later it was incorporated as a rail- 
road company under the laws of Ohio. It is regulated and taxed as 
a common carrier by the United States and the state of Ohio. It 
owns and operates upwards of 12 miles of standard-gauge main track; 
its east and west terminal being at the trunk line interchange tracks 
both east and west of the Tube Company's plant. Its line extends en- 
tirely through the plant (reaching the docks on Black river), in which 
plant inclosure it has upwards of 20 miles of side tracks and switches 
which serve the various mills. It seems to own the right of way of its 
own road, nearly all of which is within the Tube Company's plant in- 
closure. Its equipment consists of 20 locomotives, 346 freight cars, 
and other items. The great bulk of its business consists in taking from 
or delivering to the trunk line railroads, at their interchange tracks, 
carload freight shipped or received by the Tube Company. The in- 
bound freight is hauled in train loads to the breaking-up yards within 
the plant inclosure, where the cars are distributed by the Terminal Com- 
pany to the various plants. In transferring ore from the dock, and in 
other inter-plant movements, the Terminal Railroad uses the Tube 
Company's standard-gat^e tracks, for which service it is said to receive 
from the Tube Company regular tariff charges. 

The Cam^e Company has no mill at Lorain. The service which 
the Lake TerminsJ renders it consists in the hjiuling of iron ore from the 
Tube Company's docks on Black river, delivered there principally by 
subsidiary agents of the United States Steel Corporation, through the 
Tube Company's plant, and thence to the trunk line interchange tracks. 
At the time of the hearing of the Industrial Railways Case, the Lake 
Terminal service to others than the Tube Company and the Carnegie 
Company amounted to but a fraction of 1 per cent, of its total business. 

Previous to the decision of the Industrial Railways Case, 29 Interst. 
Com. Com'n R. '212, January 20, 1914, the trunk line roads had ab- 
sorbed the charges of the Lake 'Terminal Company for the movement 
of freight between the interchange tracks and the various mills of the 
Tube Company's plant. The Commission having held in that case (No. 
4181) that the Lake Terminal Railroad was a mere plant facility of 
the 'Tube Company, and that it performed no service of transportation 
justifying an allowance out of the line-haul rate, the trunk line roads, 
on April 1, 19J4, discontinued the absorbing of the Lake Terminal's 
charges. Following the decision of the Tap Line Cases, 234 U. S. 1, 
34 Sup. Ct. 741, 58 L. Ed. 1185, the Commission made a supplemental 
report in the Industrial Railways Case, 32 Interst. Com. Com'n R. 129, 
132, November 2, 1914, modifying to some extent its former report and 
272 F.— 47 
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permitting the jiarriers to make allowances to industrial roads where 
clearly lawful and proper, the Commission undertaking, at the earliest 
opportunity thereafter, to inquire into those which seemed improper. 
The Lake Terminal Railway was not specifically mentioned in this 
report. On April 14, 1915, the trunk lines resumed the practice of ab- 
sorbing the Terminal Company's rates, but on a slightly modified basis. 
In the Second Industrial Railways Case, 34 Interst, Com. Com'n R. 
596, July 1, 1915, the principles and limitations under which arrange- 
ments might be made between trunk lines and industrial roads for in- 
terchange of transportation were defined, and in dismissing the pro- 
ceedings on that docket without prejudice, it was stated that — 

"The Commission will look to the trunk lines to reframe their tariifs and 
file with this Commission whatever arrangements they may make with the In* 
dust rial lines here in question in the light of this report" 

In January, 1916, the Tube Company and the Carnegie Company, 
respectively, brought proceedings before the Commission against the 
Xrake Terminal Company and the various trunk lines involved for repa- 
ration on account of the moneys paid to the Lake Terminal during the 
period from April 1, 1914, to April 14, 1915, on account of charges for 
services before and since that period absorbed by the trunk lines, and 
which plaintiffs claim are limited to purely delivery charges, under the 
regular tariffs. These petitions were consolidated for hearing with 
petitions of similar character by other shippers against trunk line 
carriers. The Commission, by a majority report, denied the petitions 
of the Tube Company and the Carnegie Company for reparation, on 
the grounds (a) that the services rendered by the Lake Terminal to 
the petitioners were merely of a plant or proprietary nature and were 
not transportation services, that is to say, that the duty of transporta- 
tion by the trunk line carriers began or ended, as the case might be, at 
the interchange tracks ; and (b) that any allowance by the line carriers 
out of the line rates, on account of such plant service, is unlawful, as 
resulting in undue or unnecessary preferences and unjust discrimina- 
tions. The order (made June 11, 1918) also commanded the trunk line 
defendants to refrain for two years from making allowances or divi- 
sions on account of the Terminal Railway's services. 50 Interst Com. 
Com'n R. 489. 

Plaintiffs concede, upon the authority of Proctor & Gamble v. United 
States, 225 U. S. 282, 32 Sup. Ct. 761, 56 L. Ed. 1091, that so much 
of the Commission's order as denied reparation is not open to review. 
The sole meritorious question presented thus relates to the validity of 
the order so far as it relates to the future. • 

The first and second defenses presented by the answer of the United 
States (not argued in brief of either the Commission or the United 
States) seem to us to require no present consideration. 

On the trial of the reparation proceeding the record in the Indus^al 
Railways Case (No. 4181) was received, at least for the purpose of that 
proceeding. The majority of the Commission regarded it as part of 
the record for all purposes, and treated the issues as broad enough to 
embrace the question of future allowances by the trunk line carriers. 
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In addition to the defense that the Commission's action was wrong, 
unsupported by the record and wholly invalid, plaintiffs insist that the 
record in the Industrial Railways Case was introduced only for the 
purpose of the reparation proceeding proper; that the issues in that 
proceeding were never broadened so as to embrace the question of 
future allowances ; that until the '*cease and desist" order was made they 
had no notice or understanding that such question was in issue or was 
to be determined; that unless the record was properly before the 
Commission for the full purpose stated, there was no evidence whatever 
to support the order forbidding future allowances. 

There is much to be said for the view that a denial of reparation in 
the form of terminal allowances for the period in question, because 
merely a plant service and not a service of transportation, required the 
forbidding of future allowances of the same kind, assuming that no 
change in the situation had meanwhile occurred, and that plaintiffs 
understood that the issue was as broad as here claimed by the de- 
fendants. The Commission had power to institute, on its own motion, 
proceedings for that purpose, and, as already stated, it had in its supple- 
mental report in the Industrial Railways Case, supra, announced its in- 
tention to inquire at the earliest opportunity into allowances which 
seemed improper. 

The proceedings before the Commission may be more or less sum- 
mary, and it was doubtless competent to try out in the reparation pro- 
ceeding the question of future allowances without a formal framing 
of issue to that effect, provided all parties concerned so understood. 
It was entirely natural that the Commission, having decided what it 
regarded as the controlling principle, should also wish to dispose, at 
the same time, of the question of future allowances. Indeed, its an- 
swer in the instant proceeding states in substance that it made the 
"cease and desist" order, because in that way only could its general 
finding that the Terminal Company was entitled to no division of rates 
be reviewed, citing the attempt of the Steel Corporation, in the In- 
dustrial Railways Case, to compel an affirmative order, for the pur- 
pose of enabling review. But we are not satisfied that plaintiff^ under- 
stood, or had reason to understand, that the question of future allow- 
ances was to be determined in the reparation proceeding. 

The only occurrence on the hearing lending color to that view is this: 
On the hearing counsel representing the trunk line companies stated 
that the "history of the Industrial Railways situation in No. 4181 will 
constitute the defense," and counsel representing a shipper (not one of 
the plaintiffs here) said he took it that "the record in 4181 is in this 
case for the purpose of this case." Treating this colloquy as binding 
all persons (in the absence of dissent, and no dissent was made), in- 
cluding the Terminal Company, in view of the fact that counsel for 
plaintiffs stated that he represented the "terminal roads belonging to 
the Steel Corporation," yet we think this falls short of charging plain- 
tiffs with notice that the propriety of future allowances out of the line 
haul rate was to be then and there finally determined, and on the 
theory that the conditions existing when the testimony in the Industrial 
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Railways Case was taken existed several years later, when the hearing 
in the reparation case was had. 

This seems especially true, in view of the considerations that absorp- 
tion by the trutik line carriers of the Terminal Company's delivery- 
charges had continued ever since April, 1915, without criticism by the 
Commission, by way of action upon tariffs or otherwise ; that the sup- 
plemental report of the Commission in the Industrial Railways Case 
(following the decision of the Supreme Court in the Tap Line Cases, 
supra) had materially modified earlier rulings, as was also true of the 
decision in the Second Industrial Railways Case, supra, and still more 
especially of the Car-Spotting Charges Case, 34 Interst. Conu Com'n 
R. 609, where it was held that the line-haul rate covers the customary 
movement of cars over industry tracks incident to the receipt and de- 
livery of carload freight at convenient points on those tracks for load- 
ing or unloading, without regard to the size or complexity of the 
industry, and that the points at which the cars are to be placed by the 
carrier for that purpose without additional charge are to be determined 
by general usage. There is also the further fact that since the deci- 
sions mentioned the practice of trunk line companies in the Lorain dis- 
trict to absorb terminal delivery charges of industrial companies seems 
to have become practically universal, although perhaps largely because 
such practice was compelled by competitive conditions, and in view of 
the existing state of law. 

These considerations seem to us to emphasize the importance of re- 
quiring clear showing that the question of future allowances was, or 
should have been, understood by plaintiffs to be in issue in the repara- 
tion proceeding for the purpose of immediate decision. We are further 
persuaded to the conclusion that such was not the case by the fact that 
three members of the Commission dissented from the view of the 
majority, declaring that "the majority report declares unlawful what we 
have heretofore found lawful" ; that the record in the Industrial Rail- 
ways Case was before the Commission, at most, only "for the purposes 
of this case" ; that "the majority report imports both record and issues 
in the Industrial Railways Case into this case, to the practical exclu- 
sion of those in the latter" ; that "whatever may have been said in 1912, 
when the record in the Industrial Railways Case was made, the un- 
disputed sworn evidence in this case * * * affirmatively shows 
that the claims [for reparation] cover only such transportation serv- 
ice as the trunk lines customarily render elsewhere in the rate district" ; 
and, after referring to the effect of the majority decision, said that "so 
revolutionary a change should only be required, if within our power, as 
the result of a clear showing * * * upon a clearly drawp issue. 
We have here no such showing and no such issue. The parties have 
not been heard upon it." 

But, further than this, it is here affirmatively alleged that the record 
in the Industrial Railways Case does not correctly show the conditions 
existing in 1914 and 1915, nor as they now do or hereafter will exist. 
On the face of the petition, in connection with accompanying affidavits 
and maps, certain specific facts appear, opposed in greater or less de- 
gree to the conclusion of the majority of the Commission as to the 
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essentially private character of the Terminal Railroad as a mere plant 
facility of the Tube Company. For example : To the eflEect that the 
Terminal Railroad has yards on land owned by it on the south, the east, 
and the west sides of the Tube Company's property, and apparently 
outside the plant inclosure ; that the Tube Company's property is sepa- 
rated from the Baltimore & Ohio Railroad Company's property on the 
west by land owned by the Terminal Railroad, and tfiat the Tube Com- 
pany has no interest in the lands on which the tracks extending east- 
wardly to the other railroad interchange tracks are located; that the 
Terminal Railroad has four public team tracks, all outside the plant in- 
closure, at one of whifh general freight is received for and delivered to 
parties in Lorain, and at another of which there is a connection with an 
electric railroad to which considerable freight is delivered — this track 
serving also a coal company wholly independent of the Tube Company 
and the Carnegie Company, and the other two team tracks serving the 
general public in the easterly section of South Lorain, where neither of 
the trunk line defendants has team tracks ; that the Terminal Company 
in 1917 served 34 persons, aside from the Tube Company and the 
Carnegie Company, aggregating 2,023 cars, about 400 of which were 
delivered on its team tracks; that the iron ore taken from the Black 
river docks (practically all of which goes to furnaces of the Carnegie 
Company, none of which are in Lorain) is hauled to the interchange 
tracks of the trunk line roads over property not belonging to the Tube 
Company. The situation thus stated differs in some respects from 
that disclosed in the Industrial Railways Case, and gives some further 
support to plaintiffs* claim that the Terminal Railroad is not a mere 
plant facility of the Tube Company. 

In these ciromistances, we cannot say with confidence that, had plain- 
tiffs understood that the question of future allowances was directly and 
immediately in issue in the reparation proceeding, and had the facts 
now asserted been fully presented, with arguments of counsel addressed 
directly to that issue, the result must have been the same. 

The meritorious question before us is of great importance. Since the 
decision by the Supreme Court of the Tap Line Cases there has been 
more or less difference of opinion between the members of the Commis- 
sion respecting the relations between line carriers and proprietary indus- 
trial roads. From the supplemental report of the Commission in the first 
Industrial Railways Case, as well as from the decisions of the Com- 
mission in the Second Industrial Railways Case and the Car-Spotting 
Charges Case, there was dissent by Commissioner Harlan, who wrote 
the majority opinion in the matter now before us. In this majority 
opinion, after referring to the fact that conditions relating to indus- 
trial roads differ widely in many cases, and that for many years the 
trunk lines have granted allowances to some, while refusing the same 
to others, it is very properly said : 

"In view of the variance of opinion entertained In the Commission and else- 
where upon the many important and difiBcult questions so frequently arisinir 
out of the relations between the trunk line carriers and industries with in- 
dnstrial railways, it seems desirable that the rulings in this case, which, as 
before stated, presents conditions that are fairly characteristic, should be re- 
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viewed by the courts In order that some definite principle may be Judicially 
established by which we may hereafter be guided In such cases as they arise." 

In the instant case the majority opinion asserts the existence of a 
vital distinction between "the spotting of cars on the ordinary 
* * * spur track or siding and the spotting of cars on the intricate 
network of tracks beyond the plant interchange tracks" which large 
industries imperatively require as plant facilities for their industrial 
operations, emphasizing the proposition that in the instant case the 
delivery of the cars by the line carrier within the plant inclosure is 
practically impossible, because by reason of the required distribution 
between various plants **much of its inter- work^ service must neces- 
sarily be performed with the same power that interchanges cars with the 
trunk lines and under the same direction or supervision." 

The very importance of the questions presented makes their full 
consideration equally important. Taking into account the entire case, 
we are of opinion that plaintiffs raise a fair question of the validity of 
the order complained of, respecting which opportunity should be given 
for a final decision upon the questions of law and of fact involved. 
Injunction pending suit should thus not be refused, unless upon bal- 
ancing the convenience and inconvenience to the one party or the other 
an injunction appears inexpedient. Pere Marquette R. R. Co. v. Brad- 
ford (C. C.) 149 Fed. 492. Upon such balancing, the considerations in 
favor of injunction seem to us to preponderate. The existing status 
should be preserved. 

Injunction will accordingly issue suspending (and restraining enforce- 
ment during the period of this suit, or until further order of the court) 
so much of the order complained of as relates to future allowances. 



UNITED STATES v. KALLAS. 

(District Court, W. D. Washlugton, S. D. April 30, 1921.) 
No. 3325. 

1. Habeas corpus <&=»92(1)— Court can review evidence, to determine whetiier 

probable cause is shown. 

On habeas corpus proceedings to procure the release of one held to an- 
swer a criminal charge, the court may review the evidence, and, if it 
finds that all of It, taken together, does not support the commissioner's 
finding or probable cause, can discharge the defendant 

2. Criminal law ^==>238— Voluntary confession is aJone sulBelent to warrant 

liolding aeeused to answer. 

A confession freely and voluntarily made, with full knowledge by ac- 
cused that he was not required to make It, and that it might be used as 
evidence against him, is sufiiclent to show probable cause, warranting 
the commissioner in holding the accused to answer, under Bev. St. S 
1014 (Comp. St. § 1674), without further evidence of the corpus delicti, 
though not sufficient to sustain a conviction, under Rem. & Bal. Code 
Wash. § 2309, unless made In open court. 

^=»For other cases see same topic A KBT-NUMBBR in all Key-N\»mbered Digests A Indexes 
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3. Habeiui eorpos #5»lli(i)_Aociised entitled to dtocliaiVB^ if there to no 

eompetent evldenee against him. 

Thougli the court will not discharge on habeas corpus a prisoner held 
by the conmiissioner to answer, for mistakes by the coxnmissloner in 
the admission of testimony, part of which is irrelevant or immaterialt 
accused will be discharged, if there is no competent evidence against him. 

4. Criminal law ^=>518(2) — Confession of accused held incompeteiii, as ob- 

tained by ''eompulsloik'* 

Where the confession by accused, which was the only evidence against 
him before the commissioner, was obtained from him while he was con- 
fined in Jail through questions asked by an agent of the Department of 
Justice, without accused having been warned of his right to remain silent, 
and of the effect of his answers as evidence against him, the confession 
was obtained by compulsion, contrary to Const. U. S. Amend. 5, providing 
no person shall be compelled in a criminal case to be a witness against 
himself, which prohibits compulsion exercised through the process of the 
courts, or other laws acting directly on the party, since the process on 
which accused was in custody was a process of the court (quoting Words 
and Phrases, Compel; see, also. Words and Phrases, Compulsion). 
6b Orimioal law ^»61S(2>-— Prisoner In msto&f nmsl be warned of right to 
remain sil^t^ to make eonfession admissible. 

Before replies of a prisoner to questions asked him by the officers 
who have him in custody can be admitted as a voluntary confession, it 
must be shown that the prisoner was informed of his right to refuse to 
answer the questions, and that any answers he chose to make might be 
used as evidence against him. 

Habeas Corpus. Petition for discharge from custody by Paul 
Kallas against the United States. On demurrer to the petition* De- 
murrer overruled, 

Frank H. Kelley, of Tacoma, Wash., for petitioner. 
Robert C. Saunders, U. S. Atty., of Seattle, Wash., and John M. 
Boyle, Jr., Asst. U. S. Atty., of Tacoma, Wash. 

CUSHMAN, District Judge. The United States attorney demurs 
to the petition for habeas corpus. By the petition it appears that the 
petitioner, a young man born in Greece, came to America in 1908, com- 
ing direct to Oregon, where he worked at common labor and as a cook. 
He has been employed in lumber camps and on section gangs. He was 
a private in the late war. Petitioner has been held to answer to the 
grand jury by the United States commissioner. The grounds for dis- 
charge are that there is no proper cause for holding the petitioner to 
answer, and that the bail is excessive ; that the only showing before 
the commissioner consisted of statements made by the accused to a 
government agent employed to investigate white slave charges; that 
accused was in the city jail at the time, in the custody of the city au- 
thorities, who held him in order to, and did, permit the government 
agent to have access to and question him. 

The following from the examination of the government agent before 
the commissioner fully shows the situation in this regard: 

"Q. (by the Commissioner). I will ask you, Mr. Reed, if the witness [de- 
fendant] made any statement to you as his free and voluntary act» without 
any duress of any kind? A. A statement was made without promise of im- 
munity or anything on my part whatsoever, of his free will and accord. 

tS9For other caaes aeo same topic 4 KBT-NUMBER In all Key-Numbered DlsMta 4 Indesea 
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*'« • • A. No, sir. I had the defendant booked for federal Inyestisa- 
tlon, That was all ; no charge. 

"Q. The defendant was in charge of the city authorities at the time tbe 
statement was made, under some violation of some city ordinance? A. As I 
understood. I don't know what the charge was. 

" • • • A. My object in having him booked for federal Investigation 
was that he might be held, so I could interview him. 

"Q. Then you had requested the authorities to hold him in custody, so 
that you might Interview him? A. Yes. ♦ • ♦ 

"Q. You visited this defendant, without stating to him that he was beini* 
held at your request for investigation? A. I did not tell him. * * • 

''Q. Did you state to the defendant, prior to any statement made by liim 
to you, what was the purpose of your visit? A. I did not. 

"Q. You did not. Did you state to him in what capacity you visited him? 
A. I did. 

'^. What did you state you were? A. Special agent. United States De- 
partment of Justice. 

"Q. Special Agent. Did you state to him at that time that any statement 
made by him to you might be used against him in evidence, in case he was 
brought to bar for an offense against the criminal laws of the United 
States? ♦ ♦ ♦ 

''By the Commissioner: Objection sustained. I think the witness covered 
thai^ question when he said this was a voluntary statement on the part of the 
defendant. You can develop whether he was Informed of his rights later. 

''By Mr. Kelley: May i suggest to the commissioner that the statement of 
the witness here that defendant's statement was voluntary and free Is not 
a statement of fact, but his statement of opinion, and his sti^tement of con- 
clusion on his part. It is for this court ultimately to say whether the state- 
ment was made voluntarily, or whether It was made under duress, and the 
facts as to what occurred will determine that question. Now, the question 
which I put is certainly pertinent as to whether or not warning was given 
this defendant If such warning was giv»i at the time, It would tend 
strongly to show that the statement was not made under duress, but freely 
and voluntarily.' If no such statement was made, the weight of the evi- 
dence then would be to support the preposition that the statement was not 
free and voluntary. ♦ ♦ ♦ 

"Q. (on cross-examination). He stated to you orally, did he, that what 
he had divulged to you was made voluntarily and witiiout any promise of 
immunity or reward? Answer the question. I don't want you to ar^e 
the matter. That is a question that can be answered *Yes' or 'No.' A, The 
statement was read to him ; no, he did not 

"Q. The fact is that you reduced the statement to writing after having 
had this conversation with the defendant, did you not? A. I did. 

"Q. And that you Included in that written statement a paragraph that 
this defendant here told you what he had said was free and voluntary and 
without promise of Immunity or reward? A. I did. 

"Q. You put It in? A. I did. 

**Q. You made the statement, not the defendant? A. I made the full state- 
ment ♦ • ♦ 

"Q. At the time of your examination of the defendant, did you Inquire of 
the defendant whether he was represented by an attorney or counsel? A. 
I did not. ♦ ♦ ♦ 

"Q. Is it not a fact, sir, that the defendant told you he was represented by 
an attorney and stated that he desired to consult his attorney? 

"By Mr. Boyle: I object. That is the same question. I enter the same 
objection to it 

"By the Ck>mmissioner : Objection sustained. • • • 

"Q. (on redirect examination). Mr. Heed, you stated that the defend- 
ant did you not, stated to you orally that his statement was made without 
any promdise, and without duress ; you also stated that the statement was re- 
duced to writing. Was that statement, after it was reduced to writing — ^In 
which appeared the statement that it was made without promise or duress— 
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was that statement read to the defendant before he signed It? A« I read 
the statement to him. I said that I had written the statement previously 
made and asked him if he wanted to sign it." 

The following is from the examination of the captain of police: 

•*Q. Ton were present, were you not, at the police station at the time the 
defendant was interviewed by Mr. Beed? A. Yes. 

"Q. Captain, whose custody was the defendant in at that time? « • * 
A. In my charge at that time. 

''Q. What was the charge? A. He was charged with having liquor in his 
possession* * * * 

"Q. (on crossrexamination). Captain, you have stated all that you re- 
member of what was said or done in your presence on the occasion in ques- 
tion r A. I do not recaU anything of any importance. 

"Q. It may not appear important to you. I want you now to add to your 
testimony anything — any other thing — that was said or done that you recall, 
whether you consider it important or not. A. I don't recall that he made any 
other statement He was brought in the office. The defendant was alone in 
the office with Reed and I. I don't remember any further conversation. 

"g. Now, I move to strike the testimony of this witness because It ap- 
pears that what he has recited here the defendant said to Reed in his presence; 
it was incompetent, no proper foundation for the Introduction of such testi- 
mony having been made. * « * 

''Q. You say the defendant was taken to your office; from where? A. 
From the cell in the Jail. 

"Q. You stated that he was then under arrest on a liquor charge? A. Yes. 

"Q. What other charge, if any, was pending against him? A. I*don't know 
of any other at that particular minute, except that he was being held for in- 
vestigation by the Department of Justice— federal authorities. * • * 

"By the Commissioner: As I understand the motion, you are moving to 
strike all of the testimony that has been given upon the simple fact that the 
defendant was not warned of his (interrupted) — 

'*By Mr. Kelley: That the testimony is not admissible against him, and to 
discharge the defendants from custody. 

"By the Commissioner: I am ready to rule on that question. ^ • • Af- 
terwards the statement of the defendant was reduced to writing, and there- 
after the statement was signed by the defendant. In that statement was a 
paragraph which stated that the defendant had not been promised any im- 
munity or reward, etc. ; but it is not clear that the defendant was informed 
of this fact at the time of the oral examination. * * * It is the holding of 
this commissioner that he is simply a committing magistrate, and he can 
only concern himself with the question of probable cause, and, in support of 
this holding, I will cite U. S. v. Bloomgart, 2 Ben. 866, 24 Fed. Cas. 1181, No. 
14,612, of the District Court of the Southern District of New York, cited 
in XT. S. T. Brauner, 7 Fed. 87. This case comes clearly within the rule stated 
there. That was a case of a written confession by a clerk of one of the 
aepartments of Louisville. Kentucky, who was afterwards arrested in the 
district of New York. He had a hearing before a commissioner, and that 
written confession was used against him, where he was not warned of his 
rights. The case is parallel to this case. The court decided that, so far as 
the commissioner's hearing is concerned, his written confession stated facts 
upon which the commissioner could find probable cause upon which to hold 
him. The court upheld the holding of the commissioner and issued the 
order of removal, returning the defendant to the district of Kentucky.** 

The court is unable to find anything in either of the cases cited by 
the commissioner to show that the defendant there was in custody when 
he made the confession, or that either of the confessions there involved 
were elicited by questions put by officers to the accused. 

The word ''confession/' as used by the court here and herein, is used 
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in its common and ordinary meaning, and not in its strict legal sense. 
[1] Upon habeas corpus, the court may review the evidence, to as- 
certain v^^hat it really shows, and, if it finds that all of the evidence, 
taken together, does not support the commissioner's finding of proba- 
ble cause, his ruling may be disregarded and the defendant discharged. 
Pereles v. Weil (D. C.) 157 Fed. at page 421, and cases cited. Section 
1014, R. S. (section 1674, Comp. Stats. 1916), in part provides : 

"For any crime or offense against the United States, the offender may, by 
any justice or judge of the United States, or by any commissioner of a Cir- 
cuit CJourt to take bail, or by any chancellor, judge of a Supreme or superior 
court, chief or first judge of common pleas, mayor. of a city, justice of the 
peace, or other nwigistrate, of any state where he may be found, and agreeably 
to the usual mode of process against offenders in such state, and at the ex- 
pense of the United States, be arrested and imprisoned, or bailed, as tne 
case may be, for trial before such court of the United States as by law has 
cognizance of the offense. • • • »» 

A confession, alone, to warrant conviction in the state court of 
Washington, must be in open court. Section 2309, Rem. & Bal. Code. 

[2] While the authorities are not uniform, I am of the opinion that 
a confession, freely and voluntarily made, with full knowledge that 
the accused is not required to make it, and, if made, it may be used 
as evidence against him, is sufficient to constitute probable cause, and 
warrant the commissioner in holding the accused without further evi- 
dence of the corpus delicti. The question remains whether a confes- 
sion, obtained as the one now in question was from such a defendant 
as the petitioner, is sufficient to constitute probable cause. 

[3] In United States v. Bloomgart, Fed. Cas, No. 14,612, and United 
States v. Burr, Fed. Cas. No. 14,692a, there was an original signed con- 
fession, introduced before the magistrate in the one case, and in the 
other an affidavit setting out the translation of a letter from the ac- 
cused was introduced. Each was held sufficient to constitute probable 
cause, without other evidence of the corpus delicti. In the Burr Case* 
the fight made was on the evidence because of its affidavit form ; that 
is, because it was ex parte testimony. 

Testimony as to a confession upon a trial is admissible in evidence, 
though not sufficient to convict; but the court is now asked to go a 
step further, and hold that the alleged confession, obtained by an in- 
quisition to which the accused was subjected while held in iail, at the 
mercy of his jailer, is admissible, without first showing tnat it was 
freely and voluntarily made, after the accused was fully advised of his 
rights and warned of his danger. 

In U. S. V. Bell (C. C.) 81 Fed. 830, a negro, whom the court con- 
cludes to have been ignorant of his right to remain silent, was exam- 
ined by a pension examiner. It is not shown that he was in custody. 
The court concludes, nevertheless, that he was compelled to give evi- 
dence against himself. He was not warned of his right to remain si- 
lent, nor that any statement he made to the pension examiner might 
be used in evidence against him. He made certain false statements 
under oath and was prosecuted for perjury. The case is complicated 
by the latter fact ; but the court concludes that the protection aflForded 
by the Fifth Amendment, even where the prosecution is for perjury in 
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the statement itself, instead of a mere attempt to use the statement 
against the accused upon the trial of the oflPense being investigated 
when the statement was made, rendered such evidence inadmissible. 
In that case it was necessary for the court to go a step further in 
extending the protection afforded under the amendment than in the 
present case, for in that case the accused was committing the crime 
upon the examination, instead of prior thereto. It was not a case of 
simply being compelled to give evidence, but being compelled to act, 
and, in acting, commit a crime, which would not have been committed 
if he had not been compelled to testify. Much that is said by the 
court in that case is pertinent in the present suit : 

••♦ • • Probably he never heard of this constitutional provision, and 
his long-established right to stand silent, and refuse to answer, when his 
answers might not only involve him in criminal prosecution, but submit him 
to the pains and penalties of yielding to the human temptation to sustain his 
wrongdoing by false swearing, or lose his office by removal at the hands of the 
state authorities, or his Ucense as a lawyer at the hands of some court, or 
to be in many ways subjected to material losses and penalties by reason of 
his false omdal certificate. He was just in the situation where a man 
should and would, if properly advised, keep his mouth shut, and defy those 
who would compel him to speak concerning his conduct in the matter which 
had been challenged. Now, it is conceded that this examiner did not warn 
him of his right; to be silent, as it is the duty of all officers to do when about 
to examine one who may be incriminated by his testimony. It may be con- 
ceded that there is no Imperative obligation on the Judge or other magistrate 
or officer who commences the examination of one who is involved by danger 
of criminal pursuit to warn the citizen of that danger, in the sense that, if 
he neglects or refuses to do so, the citizen can complain against the magis- 
trate; and it may be conceded that it is a personal privilege to stand 
silent, that may be waived, and, further, that it is the duty of the citizen him- 
self to claim his privilege whenever it is in danger. But this is all beside the 
question. It is the common practice and the recognized course of procedure 
that the judge or magistrate or other official does warn the proposed wit- 
ness of his danger and his privilege to avoid it by silence, and it was not 
done in this case. That is one of the facts. If it further appear that the 
given witness was especially ignorant of his privUege, by reason of his con- 
ditions, the duty to warn is increased ; and, where it has not been done, the 
claim of the citizen for protection against encroachment by judicial counter- 
action, when confronted with his oath in any way, is enlarged. * * * " 
81 Fed. 838 and 839. 

•*♦ ♦ • Truth telling may be the highest virtue, but may the Fifth 
Amendment be violated to enforce it? We answer *No.' ♦ ♦ • To be more 
specific, in its application to this case, the pension examiner ought to have 
^ven the defendant warning of his danger, advised him of his right to stand 
absolutely silent as to any inquiry that might involve him in a criminal pros- 
ecution, and given him an opportunity, if necessary and if desired, to engage 
and consult counsel before he proceeded to answer the inquisition. We do 
not say that this is necessary in all cases, nor that there Is any statutory or 
other obligation upon the examiner to do it in any case, but only that, in the 
existing state of congressional legislation upon this subject, the examination 
cannot be given in evidence upon a prosecution for perjury in answering the 
questions unless it shall appear that the citizen, having the right to stand 
mute, understandingly waived that right, and gave answer to the questions. 
No statute, rule, or regulation or act of administration in the given case can 
be constitutional which does not in some way protect the right to be silent if 
the citizen chooses to be silent. Whether any given citizen has exercised his 
right to toaive his privilege^ and speak voluntarily, subject to the pains and 
penalties of the statutes against perjury, depends upon the circumstances of 
each particular case, and upon those alone. In this case the defendant did 
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not wai^e his priyilege under tbe fifth amendment, under the facts above 
stated." 81 Fed. 840. (Italics ours.) 

'* 'The ma:](im, "Nemo tenetur seipsum accusare," had its Oiigin in a pro- 
test against the inquisitorial and manifestly unjust method of interrogatingp 
accused persons wnic];i has long obtained in the continental system [and Mr. 
Justice Brown might hare added, 'suspected persons' 3^ and until the expul- 
sion of the Stewarts from the British throne, in 1688, and the erection of ad- 
ditional barriers for the protection of the people against the exercise of ar- 
bitrary power, was not uncommon even in England. While the admissions 
or confessions of the prisoner (or suspected person), when voluntarily and 
freely made, have always ranked high In the scale of incriminating evidence, 
if an accused x^rson be asked to explain his apparent connection with a 
crime under inyestigation, the ease with which the questions put to him may 
assume an inquisitorial character, the temptation to press the witness unduly, 
to browbeat him if he be timid or reluctant, to push him into a corner, and to 
entrap him into fatal contradictions, which is so painfully evident in many 
of the earlier state trials, notably those of Sir Nicholas Throckmorton and 
Udal, the Puritan minister, made the system so odious as to give rise to its 
total abolition. The change in the English criminal procedure in that par- 
ticular seems to be founded upon no statute and no judicial opinion, but upon 
a general and silent acquiescence of the courts in a popular demand. But, 
however adopted, it has become firmly imbedded in English as well as Ameri- 
can Jurisprudence. So deeply did the iplquities of the ancient system Impress 
themselves upon the minds of the American colonists that the States, with 
one accord, made a denial of the right to question an accused persons a part of 
their fundamental law; so that a maxim which in England was a mere 
rule of evidence became clothed In this country with the Impregnability of a 
constitutional amendment' Brown v. Walker, 161 U. S. 6&1-596, 16 Sup. Ct. 
644." 81 Fed. 842. 

" 'Stringent as the general rule is, however, certain classes of cases have 
always been treated as not falling within the reason of the rule, and there- 
fore constituting apparent exceptions. When examined, these cases will all be 
found to be based upon the idea that, if the testimony sought cannot possibly 
be used as a basis fbr or in aid of a criminal prosecution against tfie witness, 
the rule ceases to apply, its object being to protect the witness himself, and no 
one else ; much less that it should be made use of as a pretext for securing 
Immunity to others.' Brown v. Walker, supra." 81 Fed. 843. 

*•• « • In this case, the defendant. Bell, was within the constitutional 
protection, and was compelled notwithstanding. In my judgment, he can- 
not have the protection of the CJonstitution, and be compelled to testify in 
spite of it ; and his right to protection is paramount to any public policy or 
necessity for punishing fiilse swearing, and, like all other desirable ends in 
government ana all other public iK>licies, this must yield to a constitutional 
guaranty which protects the citizen against invasion of his privileges. The 
public policy of protecting him is as much cherished by English and American 
sentiment as is that which insists on the purity of oaths. We must get alon^ 
as best we can vrlthout breaking down the constitutional privilege, no mat- 
ter what Inconvenience or loss may result, or else change the Constitution. 
It is precisely this kind of constitutional restriction which is tolerable as 
against governmental supremacy. Finally, it seems quite plain that addi- 
tional legislation is needed by congress to conform this system of adminis- 
trative examinations in aid of the pension and other executive bureaus to 
tb(> guaranty of the fifth amendment that no person shall be compelled to give 
evidence against himself in any criminal case, as has been done by the leg- 
dslation in aid of the interstate commerce commission, as a result of the 
resistance in practice to the exercise of their unconstitutional demands for 
the testimony of witnesses who might incriminate themselves. All that we 
now decide to be necessary to afford the protection of the Constitution to 
this defendant is that unless a witness manifestly Ignorant of his privilege is 
Informed of it by the examiner, so that he may protect himself, consult counsel 
if he desires, and assert his right to remain silent, the examination cannot 
be used in evidence against him, even on an indictment for false swearing in 
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the i>rogres8 of the examination itself. The examiner must do what the 
courts irenerally, if not always, do, in examining a witness in danger of in- 
criminating himself, warn him of the danger, and advise him of his con- 
stitntional privilege. That was not done in this case, and the defendant must 
be acquitted and discharged." 81 Fed. 858. 854. ' 

It will be noted in this case that the questioning of the accused by 
the pension examiner was not under process of any court, but on oral 
direction from the examiner and marshal to appear before the ex- 
aminer. 

A conviction having been had upon a confession to a policeman, un- 
corroborated in any way, a new trial was granted in United States v, 
Mayfield (C. C.) 59 Fed. 118, upon authority of 3 American & English 
Encyc. of Law, 447 (2d Ed. vol, 6, p. 582). 

United States v. Baumert (D. C.) 179 Fed. 735, is not directly in 
point. There Judge Ray refused a warrant on an information, be- 
cause letters do not prove themselves and the affidavit was held insuf- 
ficient 

In Cohen v. U. S., 214 Fed. 23, 130 C. C. A. 417, decision by the 
Circuit Court of Appeals of this circuit, opinion by Judge Gilbert, in 
construing section 1014, R. S. (section 1674, Comp. Stat.), it was held, 
as shown by the fifth and seventh syllabi : 

"Rev. St. f 1014 (U. S. Comp. St. 1901, p. 716), provides that any offender 
against the laws of the United States may be arrested, imprisoned, or bailed, 
etc., agreeably to the usual mode of process against offenders in a particular 
atate. Held, that the words 'mode of process' are equivalent to 'mode of 
proceeding/ and hence do not include the qualifications of witnesses the com- 
petency of whom is not governed by state statute, but by the common law, ex- 
cept where Congress has made spedflc provisions on the subject. * • * 

"Where a husband transported bis wife in interstate commerce from one 
state to another for an immoral purpose, sudi conduct constituted a personal 
wrong against her which entitled her to testify against him at common law ; 
the term 'personal injury' as applied to the wife, as used in the rule au- 
thorising her to testify against her husband in case of a personal injury to 
her, not being limited to cases of personal violence, but might include cases 
involving a tort against the wife or a serious moral wrong inflicted on her." 

In U. S. V. Greene (D. C.) 108 Fed. 816, it was decided as follows, 
as shown by the syllabus: 

"The evidence receivable on a hearing before a commissioner in proceeding's 
for the removal to another district of i>ersons charged with the commission 
of a crime therein is not to be strictly limited by the technical rules appli- 
cable on a final trial. Where fraud is charged, or a conspiracy to defraud, a 
somewhat wide latitude must necessarily be given in the introduction of cir- 
cumstantial evidence." 

- This means that a prisoner held by the commissioner would 
not be discharged on habeas corpus for mistakes by the commissioner 
in the admission of testimony, part of which is irrelevant or immateri- 
al; but it does not authorize the holding of accused, if there is no com- 
petent evidence against him, for in the same case, cited by the United 
States attorney. Judge Brown says : 

"2. Probable Cause; Upon a large amount of testimony taken under the 
order referring the matter back to the commissioner, he has committed the de- 
fendants for trial by order of March 21, 1901, in which he states that: 'After 
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fall and fair examination touching the charge in the annexed -warrant namedt 
it appears from the testimony offered that there is probable cause to believe 
the defendants guilty of the charges therein contained.' 

"Upon the question of the existence of probable cause to believe that 
an offense has been committed, the rule as respects any review of the 
commissioner's finding, is the same whether the question arises upon an appli- 
cation for removal to another district under section 1014, Rev. St., or upon 
habeas corpus and certiorari or an appeal therefrom in cases of international 
extradition. In all such cases the question upon review never is whether the 
proof was such as would be required to convict the accused upon a trial by 
jury; but only as to the existence of any legal evidence before the commis- 
sioner upon which he might find that there was reasonable cause to be- 
lieve that the crime has been committed. In the case of Bryant v. U. S., lOT 
U. S. 104, 17 Sup. Ct. 744, 42 L. Ed. 94, the question in the opinion of Mr- 
Justice Brown is stated to be: 'Whether there toas any legal evidence at 
all upon which the commissioner could decide that there was evidence suffi- 
cient to justify his commitment for extradition; or, as stated in Omelas v. 
Ruiz, 161 U. S. 502, 508, 16 Sup. Ct. 691, 40 L. Ed. 789: '*If the committing 
magistrate has jurisdiction of the subject-matter and of the accused, and the 
offense charged is within the terms of the treaty of extradition, and the mag- 
istrate in arriving at a decision to hold the accused has before him competent 
legal evidence on which to exercise his judgment as to whether the facts are 
sufiicient to establish the criminality of the accused for the purposes of ex- 
tradition, such decision cannot be reviewed on habeas corpus.'" 

"In the prior case of Otelza v. Jacobus, 136 U. S. 330, 334, 10 Sup. Ct. 1032, 
34 L. Ed. 466, the supreme court by Mr. Justice Blatchford says: 'If the 
commtssioner has jurisdiction of the subject-matter • ♦ • and the com- 
missioner, in arriving at a decison to hold the accused, has J)efore him com- 
petent legal evidence on which to exercise his judgment as to whether the 
facts are sufficient to establish the criminality of the accused, for the pur- 
poses of extradition, such decision of the commissioner cannot be reviewed by 
a circuit court or by this court, on habeas corpus, either originally or by ap- 
peal."' 108 Fed. 819. (ItaUca ours.) 

In Ex parte Oxley, 38 Nev. 379, 149 Pac. 992, it was held: 

•The general rule of Rev. Laws. § 7180, providing that a conviction of crime 
cannot be had on the uncorroborated testimony of an accomplice, is to be 
applied where the sole witness against the defendant on his preliminary ex- 
amination is an accomplice, and a commitment on his uncorroborated tes- 
timony is not on reasonable or probable cause." Fifth syllabi. 

The court said: 

"Were we inclined to doubt the wisdom of viewing the uncorroborated tes- 
timony of an accomplice with the same strictness when considering it in refer- 
ence to a preliminary examination as upon a trial, we are quite sure that a 
comparison of the testimony given by the witness Madden upon the second 
preliminary examination with that given by him upon the first examination 
would remove any such doubt. His conflicting and utterly irreconcilable 
statements in reference to material matters affords a concrete illustration of 
the fact that the rule had Its origin in necessity. Petitioners having been 
committed to the custody of the sheriff of Elko county on a charge of grand 
larceny without reasonable or probable cause, it is ordered that they be dis- 
charged forthwith from custody upon such commitment." 

In Re Dempsey (Sup.) 165 N. Y. Supp. 717, it was held: 

**Pen. Code, § 286, which provides that there can be no conviction fbr se- 
duction under promise of marriage on the unsupported testimony of the female 
seduced, does not require the formal complaint which Initiates the prosecution 
to be supported by evidence other than that of the complaining witness, 
since the statute refers only to a rule of evidence in the trial and conviction 
of such offenders." 
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In People v. Cokahnour, 120 Cal. 253, 52 Pac. 505, opinion by 
Judge Van Fleet, the Supreme Court of California, said: 

'The objection that the proceedings did not oonstitnte an examination 
because no witnesses were sworn, is not well founded. Upon being Informed 
of the charge against him, and his rights in the premises, the defendant 
voluntarily made a icritten confession, or statement, before the magistrate, 
acknowledging the commission of the offense. This was competent and suffl- 
doit evidence upon which to hold him to answer. It is not necessary to 
swear witnesses to prove facts wMch the defendant yoluntarily confessed." 
(Italics ours.) 

[4] Upon the question of what constitutes compulsion, within the 
meaning of constitutional provisions similar to the fifth amendment, 
the following S3mopsis is taken from Words and Phrases, vol. 2, p. 
1351: 

"Const, art. 1, f 6, declares that no person shall be compelled in any crimi- 
nal case to be a witness against himself. Held, that the word 'compulsion,' 
as there used, means merely compulsion exercised through the process of 
the courts, or through laws acting directly on the party, and has no reference 
whatever to an indirect or argumentative pressure, such as is claimed is ex* 
prted by Act 1869 (Laws 1869, c. 678), declaring that on a criminal trial the 
accused sfiall at his own request, but not otherwise, be deemed a competent 
witness against himself. People v. Courtney, 94 N. T. 490, 493." 

In Boyd v. United States, 116 U. S. 616,' 6 Sup. Ct. 524, 29 U Ed. 
746, it was said : 

** ♦ • ♦ Constitutional provisions for the security of person and property 
should be liberally construed. A close and literal construction deprives them 
of half their efficacy, and leads to gradual depreciation of the right, as if it 
consisted more in sound than In stfbstance. It is the duty of courts to be 
watchful tor the constitutional rights of the citizen, and against any 
stealthy encroachments thereon. Their motto should be obsta principiis.'* 
116 U. S. at page 635, 6 Sup. Ct at page 535 (29 L. Ed. 746). 

In Silverthorne Lumber Co. v. United States, 251 U. S., 385, 40 
Sup. Ct. 182, 64 L. Ed. 319, there had been an unlawful search by the 
prosecution of defendant's offices and papers seized. Copies were 
made by the prosecution, and the originals, on application of the de- 
fendant, ordered returned to them; but the court impounded the 
copies. The prosecution thereafter subpoenaed the defendant company 
to produce the originals, and, for the refusal to obey, the sentence of 
contempt was imposed. In this case the court says: 

*• * • ♦ The government now, while in form repudiating and condemning 
the illegal seizure, seeks to maintain its right to avail itself of the knowledge 
obtained by that means which otherwise it would not have had. The propo- 
sition could not be presented more nakedly. It is that although, of course, 
its seizure was an outrage which the government now regrets, it may study 
the papers before it returns them, copy them, and then may use the knowledge 
that it has gained to call upon the owners in a more regular form to produce 
them; that the protection of the Constitution covers the physical possession, 
but not any advantages that the government can gain over the object of its 
pursuit by doing the forbidden act. Weeks v. United States, 232 U. S. 383, to 
be sure, had established that laying the papers directly before the grand jury 
was unwarranted, but it is taken- to mean only that two steps are required 
instead of one. In our opinion such is not the law. It reduces the Fourth 
Amendment to a form of words. 232 U. S. 393. The essence of a provision 
forbidding the acquisition of evidence in a certain way is that not merely evi- 



Digitized by 



Google 



752 272 FBDRRAL BBPOBTBB 

dence so acquired shall not be used before tbe court but tbat it shall not be 
used at all. Of course this does not mean that the facts thus obtained be- 
come sacred and inaccessible. If knowledge of them Is gained from an In* 
dependent source they may be prored like any others, but the knowledge 
•gained by the goyernmenfs own wrong cannot be used by it in the way 
proposed." 251 U. S. at pages 392 and 308, 40 Sup. Ot at pages 182, 188 <G4 
li. Ed. 319). 

No case has been called to the court's attention holdii^ that evidence 
obtained in the manner shown here is either sufficient to show probable 
cause, or admissible in evidence at all. Upon the showing as now 
made as to the manner of obtaimni^ the confession, the court concludes 
that it would not only be insufficient to warrant conviction upon the 
trial, but would be inadmissible upon a trial — ^not inadmissible because 
ex parte in form, or for anylormal reason, but inadmissible because of 
the vice that is in it, on account of the manner in which it was obtain- 
ed — ^prima facie, at least, in violation of the Fifth Amendment to the 
Constitution. Such a violation not only makes an outlaw of the con- 
fession upon the trial, but in any criminal legal proceeding against 
the accused petitioner. It is so outlawed that an indictment obtained, 
not upon the confession itself, but upon evidence discovered by means 
of the information furnished the prosecution by the ccMifession, prob- 
ably would be quashed because of such vice. Silverthome Lbr. C6. v. 
U. S., supra. 

[5] The accused may be presumed to know the law — ^that is, that 
any statements or admissions which he voluntarily makes will be used 
against him ; but he will also be presumed to know that he will not be 
compelled to be a witness against himself and that involuntary state- 
ments cannot be used in evidence against him. Hence, the question for 
determination is whether, in the absence of evidence that the accused 
was compelled to make the statements attributed to him — that is, evi- 
dence other than that of his imprisonment or arrest — ^they can be con- 
sidered as evidence against him. Even if he were advised that he was 
not compelled to answer and that statements which he made might be 
used in evidence against him, while constituting prima facie evidence 
that the statements were voluntarily made, and therefore admissible in 
evidence, it would not be conclusive, for the examination 6f a detained 
prisoner might be so prolonged, and of such a character, and made un- 
der such circumstances, that a court might reasonably conclude that 
it was not voluntary, even though he was so warned. 

The questioning by or with the consent of his official captor of a 
prisoner is essentially inquisitorial in its nature. He is confined, and 
perforce must submit to such questions. True, he may remain silent ; 
but he cannot escape the questions, as he might if he were ph3rsically 
free. The actual existence of duress, arising from the fact that he is 
confined and cannot escape his questioner, is sufficient, and requires 
that he be advised that he is not compelled to answer, and, if he does 
so, his answers will be used against him. Fairness can require no less. 
So much at least is guaranteed by the Fifth Amendment. How can it 
be said that, if a court required an accused to answer upon the witness 
chair, with the alternative of going to jail if he refused, was such com- 
pulsion as to invalidate the evidence so obtained, and, at the same time. 
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that a prisoner questioned in jail by his captor was not compelled to 
give evidence against himself? 

Such a course would be to very nearly, if not quite, blind oneself as 
to what constitutes compulsion. As above pointed out, the compulsion 
forbidden by the amendment — or at least included in its prohibition — 
is compulsion exercised through the process of the court. The com- 
mitment hy which the petitioner in the present case was held in jail is 
no less a compelling process than were he in court and ordered upon 
the witness chair for examination. In fact, tfiere is greater need to 
safeguard the rights of the accused in this particular, Vhen under 
arrest, than in the court, for in court a record is made that will, even- 
tually, afford prcFtection, however great the abuse practiced. It may 
not always be so of the prisoner subjected to an inquisition in his cell. 

While it may be that many know of their rights, and, even when in 
prison, have the will and courage to stand upon them, there certainly 
are others who do not. The safer and better course to pursue is to re- 
quire evidence that each and every prisoner has been advised of his 
right to remain silent, and warned of the danger in speaking, before 
any statement made is admitted, rather than enter upon a more or less 
speculative inquiry as to whether the statements of accused were made 
volimtarily or not. In the nature of things, it often happens, not only 
upon the examination in the jail, but upon that in court regarding the 
circumstances of the inquiry at the jail, that there are many against 
one, the accused. Whether it arises from zeal or prejudice, bom of 
their calling, the nature of the accusation or situation, or all of these 
and other things, it does not matter — consciously, or unconsciously, 
upon such an inquisition, the police, and officers having similar duties, 
often array themselves against the accused. An instance of this is to 
be noted in the present case. While both of the witnesses for the pros- 
ecution were asked to tell all that accused said when he was examin- 
ed at the jail, it remained for the leading questions of the attorney for 
the accused to elicit the fact that the accused was a discharged soldier 
of the late war, although many things had been upon direct examina- 
ticm recounted, no more pertinent, but which would not reflect such 
credit upon the accused. 

The demurrer to the petition will be overruled. 



PEICE V. BBYAN & C. T. I. B¥. CO. 

(District Court, S. D. Texas, at HoustoD. April 29, 1021.) 

No. 57. 

L Oomis ^:»493(2)— Court retolns Jurisdictkm after lis sale of proper^ to 
detHmine title of porebafier. 

A court, which has had possession of property and has, through its of- 
ficers sold it, can retain jurisdiction over the property after delivering 
jpossession thereof to the purchaser, for the purpose of determining any 
issue which may subsequently arise in connection with the nature and 

^s»For other cases me same topic A KET-NUMBBR in all Key-Numbered Disests A Indexes 
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e'xtent of the title acquired under tbe decree of sale, or of determining 
what liens or demands the purchaser, by reason of his purchase, has 
become obligated to discharge. 

2. Courts <&=>493(2)— Court cannot entertain supplemental bQl to protect 

purchaser against claim not arising by act of receiver or of party. 

A court, which had had jurisdiction over property in receivership pro- 
ceedings, cannot entertain a supplemental bill by the purchaser from the 
receiver against one asserting a claim against the property, unless the 
claim asserted arose by an act of the receiver or of a party to the receiver- 
ship proceedings. 

3. Courts <@==i4d3(2)~Sui^leniental bill does not lie to prevent enforcing 

against purcliaser of public obligation to maintain railroad. 

A supplemental bill cannot be entertained in receivership proceedings 
on behalf of the purchaser of a railroad from the recdhrer, as against the 
authorities of the state who were seeking to enforce against the purchaser 
the railroad company's obligation under the state statutes to' maintain 
and operate the railroad. 

In Equity. Suit by Arthur B. Price, trustee, against the Bryan & 
Central Texas Interurban Railway Company. On motion by Sam Wex- 
ler for leave to file a supplemental bill against J. G. Minkert, County 
Attorney for Brazos County, Tex. Leave to file the bill denied. 

Vinson, Elkins & Wood, of Houston, Tex. (W. A. Parish, of Hous- 
ton, Tex., of counsel), for the motion. 
J. G. Minkert, of Bryan, Tex., Co. Atty., for the State of Texas, 

HUTCHESON, District Judge. This is a motion filed by Sam Wex- 
ler for leave to file a supplemental bill in this cause against J. G. Mink- 
ert, county attorney for Brazos county, Tex. The motion, and bill 
attached to it, leave to file which is asked, discloses that petitioner on 
November 16, 1920, purchased at foreclosure sale in the above styled 
and numbered cause all the property, franchises, etc., of the Bryan & 
Texas Central Interurban Railway Company, and on or about De- 
cember 24, 1920, took possession of same, and has been in possession 
ever since ; that he has elected to discontinue the operation of said prop- 
erty as a railroad, and to dismantle the same by selling a portion there- 
of, and that the county attorney of Brazos county has sued out and 
caused to be issued out of the district court of Brazos county, Tex*, a 
temporary injunction restraining the complainant from proceeding as 
he intends, and unless restrained from further prosecuting said suit 
the county attorney will apply for a permanent injunction to prevent 
such disposition of the property, and to compel its continued main- 
temince as a railroad; that the said county attorney is proceeding 
under and by virtue, as he claims, of the statutes of the state of Texas 
purporting to prohibit the abandonment or removal of the main track 
of any railroad which has once been constructed, and that such statutes, 
if they operate as contended by the county attorney, are unconstitution- 
al and void as to petitioner; that the order of sale, under which peti- 
tioner purchased contained, among other things, a provision in sub- 
stance that the purchaser obligated himself to pay all the receiver's in- 
debtedness which might be allowed by the court as just, with the right 

^s^For other cases see same topic & KEY-NUMBER In all Key-Numbered Digesti A Indexes 
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on the part of such purchaser to appear m any such hearing and ap- 
peal from any and all orders, and decrees of the court with respect to 
same. It also provided : 

"That all qnestloiis not hereby disposed of and determined shall be and are 
hereby reserved for future condderation and adjudication. The court reserves 
the right to make such further orders at the foot of this decree as it may 
deem Just and proper, and any party to this cause may at any time apply to ' 
this court for farther relief at the foot of this decree." That by virtue of 
the fact that the property was sold to petitioner under foreclosure decree of 
this court, and by virtue especially of the reservation In said decree contained, 
the claim of the county attorney as asserted in said suit constitutes a claim, 
charge, or burden upon the property In the hands of the purchaser, and that 
by reason of the fact that he holds under a foreclosure decree of this court, 
with the reservations and conditions above referred to, this court alone has 
jurisdiction to determine whether the property is charged with the burden 
which the county attorney asserts against it. 

Attached to the bill is a copy of the foreclosure decree, the peti- 
tion of the county attorney in the district court of Brazos county, Tex., 
and the articles of incorporation of the Bryan & Central Texas Inter- 
urban Railway Company. From these it appears that the charter of 
the company was issued on April 11, 1913, that the purpose of its in- 
corporation was to operate a street and interurban railway for the 
transportation of freight and passengers, and that the term of its 
charter was for 50 years; that on the 23d day of January, 1915, a bill 
in the above styled and numbered cause was filed, seeking a receiver- 
ship and foreclosure, and that by decree of date July 20, 1920, the 
mortgage asserted in said cause was foreclosed, and the property di- 
rected to be sold. 

The portions of the order of sale material to this inquiry, after re- 
citing that the mortgage foreclosed was a Hen upon the property, fran- 
chises, etc., of every kind and character owned by the Bryan & Central 
Texas Interurban Railway Company, provided that the property, prem- 
ises, and franchises covered by the said mortgage constituted a single 
property which should be conducted as a single enterprise, and that it 
should be sold in one lot or parcel. It further provided that the prop- 
erty should be sold without valuation, appraisement, redemptions, or 
extensions at public sale, in one lot as an entirety, and finally provided 
that— 

**The purchaser or purchasers shall, after delivery of the property, be in- 
vested with, and shall hold, possess, and enjoy the property conveyed and 
transferred, and every part and parcel thereof, and all rights, privileges, and 
franchises appertaining thereto, as fully and completely as the said defendant, 
Bryan & Central Texas Interurban Railway Company, now holds and enjoys, 
or has heretofore held and enjoyed the same/' and further "that the said 
purchaser or purchasers shaU have and be entitled to hold the said railroad, 
lands and other property so sold freed and discharged of and from the trust 
and lien imiK>sed thereon by the mortgage foreclosed in this suit, and free 
from the claims of the parties to this suit, or any of them, and free from 
anjT claim, right, or equity of redemption of, In, or to the same by the 
defendant railway company, its successors and assigns, and all persons claim- 
ing by, under, or through the said railway company.'* 

The petition of the county attorney asserted in substance that the 
statutes of the state of Texas impose upon all railroads the obligation 
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not to abandon or discontinue any part of their main line, that this ob- 
ligation was imposed upon the Bryan & Central Texas Interurban Rail- 
way Company, that it remained upon it unaffected by the receivership, 
and that the property in the hands of the present owner still stands 
charged with the same public obligation. 

Upon filing of application for leave to file said bill, notice was is- 
sued to the defendant to show cause why same should not be filed, and 
at the hearing on said notice defendant asserted that this court was 
without jurisdiction to entertain such supplemental bill, because, as he ^ 
claimed, the cause in which the same was sought to be filed has been 
concluded, and the jurisdiction of this court over the property sought 
to be affected by the state court suit has ceased and terminated, and Ihat 
the subject-matter of his suit against the petitioner in the district court 
of Brazos county in no manner impugns or seeks to abridge the force 
and effect of this court's foreclosure decree, or seeks to assert in any 
proper sense any lien, claim, charge, or demand against the title of the 
purchaser at such sale as would permit the exercise of the jurisdiction 
reserved in the foreclosure decree. 

[11 Petitioner relies upon the well-settled principle established by 
the decision of the Supreme Court of the United States, notably Julian 
V. Central Trust Co., 193 U. S. 93, 24 Sup. Ct. 399, 48 L. Ed. 629, and 
Wabash Railroad Co, v. Adelbert College, 208 U. S. 38, 28 Sup. Ct. 
182, 52 L. Ed. 379, that where a court has had possession of a res, and 
has caused a sale of that res under foreclosure proceedings, jurisdic- 
tion may be reserved in the court for the purpose of determining any 
issue which might subsequently arise in connection with the question of 
the nature and extent of the title acquire under the decree, or of what 
liens or demands the purchaser, by reason of his purchase, has become 
obligated to pay and discharge. In the Julian Case the principle is stat- 
ed thus: A court may retain jurisdiction of such a case to settle all 
claims against the property, and to determine what burdens shall be 
borne by a purchaser as a condition to holding the title conveyed. In 
the Wabash Case the court expressed the principle in this language: 

"The effect of the decree Is to say to any purchaser under It: You must 
take this property subject to all claims whi<di this court shall hereafter ad- 
judge to be lawful, and you may be assured that you wlU be held to pay none 
other, and for the purpose of making this statement good the court reserves 
jurisdiction over the property and claims in respect to It, and the right to 
take it again into possession and exercise again the power of sale/'. 

These decisions establish that the jurisdiction in this class of cases 
springs from and is grounded on that principle expressed in the Wabash 
Case: 

*'When a court of competent Jurisdiction has, by appropriate proceedings, 
taken property into Its possession through its officers, the property Is thereby 
withdrawn from the jurisdiction of all other courts,** 

And there can be no longer any doubt that this possession continues 
constructively after the actual possession has been surrendered, as to 
any matter which involves the efficacy of the proceedings of the court 
to pass title, and all claims^ liens, pr demands asserted against the 
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property through or under the receivership, or the predecessors in title 
of the purchaser. 

[2] If the suit in Brazos county can be construed as attacking the 
efficacy of the proceedings to pass title to the purchaser in the manner 
and to the extent provided in the foreclosure decree or to charge upon 
the property in the hands of the purchaser liens, claims, or demands 
arising out of any act or thing done by the receiver or parties to the 
suit whose title it passed by foreclosure decree, this court alone would 
have jurisdiction, and leave should be given to file the bill. On the 
other hand, it is equally clear that, unless the suit sought to be en* 
j pined is of that nature, this court, having parted with the actual pos- 
session of the property, and the suit having, except as to reserved mat- " 
ters, been terminated, no jurisdiction exists to entertain the supplemen- 
tal bill herein. 

Care should be taken not to confuse what has just been said with a 
statement of the grounds of jurisdiction which would enable the filing 
of an independent suit, because that question, resting as it does upon 
wholly different considerations, is not at all presented here. The only 
consideration here is the right to file a supplemental bill, which right, 
if it exists, may be exercis|d, if all of the requisites for original juris- 
diction are lacking. 

[3] It remains only to inquire whether the case as presented by the 
county attorney falls within the principles above announced, and it is 
at once apparent that the case, on its facts, is not ruled by the Julian 
Case, for whereas, in that case the efficacy of the foreclosure decree to* 
pass title to the purchaser was denied, in this case the county attorney 
does not attack the auffeority of the court to transfer to Wexler, or un- 
dertake to limit in any way the effect of the decree of foreclosure and 
the transfer under it, but, on the contrary, asserts that the foreclosure 
decree of this court was completely efficacious to do just what it pur- 
ported to do, to pass to Wexler "the property transferred, and every 
part and parcel of it, and every right, privilege, and franchise pertain- 
ing to it, as fully and completely as the said defendant, Bryan & Cen- 
tral Texas Interurban Railway Company, now holds and enjoys the 
same." 

Nor do I think any better case for jurisdiction is made under the 
facts of this case by the attempted application of the principles of the 
Wabash Case to this. Undoubtedly, if the assertion by the state that 
the railway company held the title subject to the obligation to continue 
to run it amounts to a lien, demand, or claim against the railway com- 
pany, the predecessor in title of the purchaser, within the meaning o^ 
the Wabash Case and similar authorities, this court would have juris- 
diction to determine whether in fact such demand or claim existed, and 
the fact that the person asserting it was the state would make no differ- 
ence. 

If, on the other hand, the suit is to be treated as the mere assertion 
of a continuing public duty or obligation imposed by statute upon the 
predecessor railway company, and Wexler as the purchaser thereof not 
to abandon the operation of the property as a railway, the matter would 
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He as completely within the jurisdiction of the state court as would be 
the case with the assertion by the state of Texas of any other public 
obligation imposed upon a carrier by the statutes of the state. To hold 
otherwise would be to hold that a railroad company incorporated under 
the laws of a particular state could, by a process of receivership and 
foreclosure, forever withdraw the property from accountability in the 
courts of the state for failure to comply with the obligations imposed 
by the laws of that state upon it. 

That a receivership is not attended with such consequences is plainly 
and authoritatively stated by the Supreme Court of the United States 
in the following language in the case of International & Great North- 
em Ry. Co. V. Anderson County, 246 U. S. 431, 38 Sup, Ct 370, 62 
L. Ed. 807, where the principle is thus fully and iforcef uUy laid down : 

"The railway company denies the jurisdiction of the state court, and sets 
up that the Gourt of the last foredosure is the only proper forum. But a 
decree of foreclosure does not render the purchaser and property foredoeed 
sacrosanct. The Circuit Court had finished the case and had given up pos- 
session and control before this suit was brought. Shields t. Coleman, 157 U. 
S. 168, 178, 179; Wabash K. R. Co. v. Adelbert College, 208 U. S. 38, 65. 
Bren if it were true that the foreclosure sale and order carried an immunity 
from the present demand that the railway was entitled to set up, in the ab- 
sence of action on the part of the court of tl|r United States, it would not 
take away the power of the state court to decide as to the existence of an 
alleged public duty on the part of a railroad within the territory where the 
court sat. Ricaud v. American Metal Co., 246 U« S. S04. But the foreclosures 
did not have the supposed effect. They no more removed all human restric* 
tlons than they excluded the authority of ordinary courts." 

From the foregoing it follows that no grounds of jurisdiction of this 
court to entertain the supplemental bill appeai^and that the leave to 
file will be denied. 



LEHIGH VALLEV R. CO. V. PUBUO SERVICE COMMISSION, SECOND 
DIST., OF STATE OF NEW YORK et al. 

(District Court, N. D. New York. February 21, 1921.) 

Nos. 288-296. 

1. Commerce ^=^85 — Conditioiial authority to Interstate Comnieree Commis- 
sioD to regulate intmatate rates within power of Congresa over inter* 
state and foreign commerce. 

The authority giveu the Interstate Commerce Commission by Transpor- 
tation Act Feb. 28, 1920, 8 416 (3, 4), to prescribe a rate or fare on in- 
trastate commerce to be observed by a carrier subject to its jurisdiction^ 
if, after a ftiil hearing, it shall find that a rate or fare imposed by state 
authority "causes any undue or unreasonable advantage, preference or 
prejudice as between persons or localities in intrastate commerce on the 
one hand and interstate or foreign commerce on the other hand, or any 
undue, unreasonable or unjust discrimination against interstate or foreign 
commerce," which rate or fare so prescribed shall be observed, while in ef- 
fect by the carriers affected thereby, "the law of any state or the decision 
or order of any state authority to the contrary notwithstanding," is 
within the constitutional power of Congress to regulate interstate and 
for^gn commerce. 

^=s>For other cases see same toplr ft KBY^NUMBBR in all Key-Numbered Digests ft Indexes 
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t. ConmeKe «=»95— Findii^s of ted by IMenilata Commerce Commissitn 
Mndlns on conrCg. 

A finding by the Interstate Commerce Commission that a rate or f&re 
imposed by state authority on intrastate commerce causes undue, unrea- 
sonable, and unjust discrimination against interstate and foreign com- 
merce is binding on the courts, if there is any evidence to support it 

3. Commerce ^©=»7— Power of Congress to regulate interstate and foreign 
commerce Indadea incidental power over intrastate rates of carriers. 

While Congress hafll no constitutional power over intrastate rates as 
such, it has power to legislate respecting such rates for the protection of 
Interstate or foreign commerce from a burden cast upon it by rates fixed 
by state authority, and its laws enacted in the exercise of such power are 
paramount. 

In Equity. Separate suits by the Lehigh Valley Railroad Company, 

Sr the Lehigh & Hudson River Railroad Company, by the New York, 
ntario & Western Railway Company, by the Erie Railroad Company, 
by the New Jersey & New York Railroad Company, by the Delaware, 
Lackawanna & Western Railroad Company, and by the Delaware & 
Hudson Company, railroad carriers, against the Public Service Com- 
mission, Second District, of the State of New York, and others. 
Suit by the State of New York and another against the United States 
and the members of the Interstate Commerce Commission. On motions 
by complainants in first-named suits for preliminary injunctions, and 
motion by defendants in the last-named suit to dismiss bill. Both mo- 
tions granted. 

Nos. 288-294, inclusive, are separate actions by the several carriers to 
enjoin the defendants from interfering with the carriers In their compliance 
with order of the Interstate Commerce Commission, which directed the car- 
riers to incpease Intrastate passenger fares within the state of New York to 
the lerd of interstate passenger fares between the same points. See Ex parte 
74, Increased Rates 1920, 58 Interst. Com. Com'n R. 220; 59 Interst Com. 
Com'n R. 290. Hearing! on motions of carriers for temporary injunctions. 
Motions granted, and decrees for preliminary injunctions ordered. 

No. 295 is a suit under the Commerce Court Act (36 Stat. 539), and 
Urgent Deficiencies Act Oct. 22, 1913 (38 Stat. 219), to enjoin, set aside, annul, 
or suspend order of Interstate Ck)mmerce Commission, 59 Interst. Com. 
Com'n R. 290. Hearing on motion of plaintiffs for preliminary injunction, 
and on motions of defendants to dismiss. Motion for preliminary injunction 
denied. Motions to dismiss sustained, and suit dismissed on final decree. 

These several actions, instituted by the railroad companies, are for an in- 
junction seeking to restrain the Public Service Commission of the Second 
District of the state of New York, the Attorney General of the state of New 
York, and counsel for the Public Service Commission for the Second District, 
from commencing any suit or proceeding to enforce the provisions of the 
laws of the state of New York (chapters 48, 49, of the Consolidated Laws 
of 1910; section 57 of the Railroad Law; sections 24, 56, 57, of the Public 
Service Commission Law) against said plaintiffis by reason of anything done 
or omitted to be done by the plaintiffs under the authority of an order of the 
Interstate Commerce Commission, or doing any act which would prevent or 
tend to prevent the plaintiffs or their agents from charging or collecting the 
intrastate rates, fares, and charges established by the Interstate .Commerce 
Commission in the state of New York. They seek an Injunction pending the 
hearing and determination of the plaintiffs' application for an interlocutory 
injunction. 

^B»For other cases see eame topic A KBT-NUMBBR in all Key-Numbered Digests ft Indexes 
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The State of New Tork and ttie Attorn^ General of the atato 
injunction restraining the Interstate Ck)mmerce Gommiflsion from enfordnit 
an order made fixing said rates and charges, and seek to have it determined 
that the order of the Interstate Commerce Ck>mmiasion is wholly null and void 
and unconstitntlonal and illegal, and ask for '^rita of mandamus, oertiorazl« 
and prohibition as warranted by the principles and usages of law." They seek 
to restrain the defendants and their agents from bringing any anit, action^ 
or prosecution against the railroads to compel the enforcement, operation, and 
execution of the findings and orders of the Interstate Ck>mmerce Commission 
referred to, and finally they seek injunctive relief. Each of these applica- 
tioDs opposed. 

In Cases Nos. 288-294, inclusive: 

Walter C. Noyes and George F. Brownell, both of New York City 
(H. D. Noble, Jr., of Aubum, N. Y., and R. W. Barrett, of New York 
City, for Lehigh Valley R. Co. ; H. D. Noble, Jr., of Aubum, N. Y., 
and John J. Beattie, of Warwick, N. Y., for Lehigh & H. R. R. Co. ; 
C. L. Andrus, of New York Qty, for New Yoik, O. & W. R Co.; 
George F. Brownell and D. E. Minard, both of New York City, for 
Erie R. Co. and New Jersey & N. Y. R. Co. ; W. S. Jenney and John 
L. Seager, both of New York City, for Delaware, L. & W. R. Co. ; 
Walter C. Noyes and William D. Waldron, both of New York jCity,. 
for Delaware & H. Co. — on the brief), for piaintiff carriers. 

Ledyard P. Hale, of Albany, N. Y., for defendants Hill and others^ 
as the Public Service Commission. 

In Case No. 295 : 

Edward G. Griffin and George L. Meade, Deputy Attys. Gen., of 
New York (Charies D. Newton, Atty. Gen., of New Ywrk, on the 
brief), for plaintiif s. 

Blackburn Esterline, Sp. Asst. Atty. Gen., of Washington, D. C, for 
the United States. 

P. J. Farrell, of Washington, D. C, for defendants Clark and others,, 
as the Interstate Commerce Commission. 

Walter C. Noyes and George F. Brownell, both of New York City^ 
for intervening carriers. 

Before MANTON, Circuit Judge, and RAY and HAZEL, District 

Judges. 

MANTON, Circuit Judge (after stating the facts as above). [1] 
The question presented in these cases is whether Transportation Act 
1920 (41 Stat. 456) § 416, amending Interstate Commerce Act, § 13 
(Comp. St. § 8581), in so far as it permits the Interstate Commerce 
Commission to fix the rates and fares for the intrastate traffic on inter- 
state railroads in the state of New York, is constitutional. The act pro- 
vides: 

"Sec. 18 (3). Whenever in any investigation under the luroviaiosa of this 
act, or in any investigation instituted upon petition of the carrier concerned, 
which petition is hereby authorized to be filed, there shaU be brought in iaaue 
any rate, fare, charge, classification, regulation, or practice, made or imposed 
by authority of any state, or initiated by the President during the period of 
federal control, the Gommisaion, before proceeding to hear and dlapoae of such 
issue, shaU cause the state or states interested to be notified of the proceed- 
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Ing. The Oommieslon may confer with the anthorittes of any state haying 
regulatory jurisdiction over the class of persons and corporations subject to 
this act with respect to the relationship between rate structureB and prac- 
tices of carriers subject to the jurisdiction of such state bodies and of the 
Commission; and to that end is authorized and empowered, under rules to 
be prescribed by it, and which may be modified from time to time, to hold 
joint hearings with any such state regulating bodies on any matters wherein 
the Commission is empowered to act and where the rate-making authority of 
a state is or may be affected by the action taken by the Oommisalon. The 
•Commission is also authorised to ayall itself of the co-operation, seryices, 
records, and facilities of such state authorities in the enforcement of any 
provlBion of this act 

"(4) Whenever in any such Inyestigatlon the Conmilsslon, after full hearing, 
Unds that any such rate, fare, charge, dassiflcation, regulation, or practice 
•causes any undue or unreasonable advantage, preference, or prejudice as 
between persons or localities in intrastate commerce on the one hand and in- 
terstate or foreign commerce oxt the other hand, or any undue, unreasonable, 
or unjust discrimination against interstate or foreign commerce, which Is 
hereby forbidden and declared to be unlawful, it shall prescribe the rate, 
fare, or charge, or the maximum or minimum, or maximum and minimum, 
thereafter to be charged, and the classification, regulation, or practice there- 
after to be observed, in such manner as, in its judgment, will remove such 
advantage, preference, prejudice, or discrimination. Such rates, fares, charges, 
classifications, regulations, and practices shall be observed while In effect by 
the carriers parties to such proceeding affected thereby, the law of any 
state or the decision or order of any state authority to the contrary notwith- 
standing." 

The Interstate Commerce Commission, pursuant to the provisions 
of this act, was requested in a proper proceeding to make findings as 
to an increase in freight rates and baggage fares and baggage charges, 
and rates for milk and cream within the region which includes the 
state of New York. It made findings for this region allowing an in- 
crease of 40 per cent, in the interstate freight rates, 20 per cent, in 
interstate passenger fares, baggage charges, and rates on milk and 
cream, and also a surcharge amounting to 50 per cent, of the charge 
for space in the sleeping and parlor cars to accrue to the rail carriers. 
Ex parte 74, Increased Rates 1920, 58 Interst. Com. Com'n R. 220. 
Thereafter the steam railroads within the state of New York made, 
pursuant to section 13, an application to the Public Service Commission 
of the State of New York, Second District, for permission to file, 
effective on five days' notice, tariflF supplements providing increase 
in rates, fares and charges applicable to the intrastate tariff in the 
state of New York, corresponding with those authorized by the Inter- 
state Commerce Commission. The Public Service Commission allowed 
the same so far as the rates and charges for transportation of freight, 
except milk (order of August 19, 1920), and the increase became effec- 
tive August 26, 1920, contemporaneously with the increase in the in- 
terstate rates. However, so far as it related to passenger fares, sleep- 
ing car and parlor car fares, baggage charges and rates on milk and 
cream, the application was denied by the Public Service Commission. 

A petition for relief was thereafter filed by the steam railroads un- 
der the provisions of section 13 of the Interstate Commerce Act with 
the Interstate Commerce Commission. Upon the hearing of this pe- 
tition, the Interstate Commerce Commission foimd that the refusal 



Digitized by 



Google 



762 272 FEDERAL REPORTER 

of the State of New York, through the Public Service Commission, ta 
permit the carriers to increase the rates and fares here in controversy 
to the extent approved by the Interstate Commerce Commission, is 
costing the railroads between $11,000,000 and $12,000,000 annually, 
so that the annual earnings of the interstate carriers operating in New 
York are. now between $11,000,000 and $12,000,000 less than they 
would be if the general lawful rates and freights approved by the In- 
terstate Commerce Commission had become effective on intrastate 
traffic. Specifically, they find, as to passenger fares, they are of an 
unduly preferential character, and, so far as the intrastate fares and 
charges now in effect in the state of New York are concerned, interstate 
passenger fares are, in general, upon a basis of 3.6 cents per mile per 
maximum. Passengers traveling between points in the state of New 
York and other states may be required to pay 3.6 cents per mile, where- 
as passengers travehng within the state of New York pay only 3 cents 
per mile. The basis of 3.6 cents applies on intrastate traffic in every 
state bordering on the state of New York, and intrastate passengers 
in New York enjoy a basis of fare distinctly lower than those exacted 
from interstate passengers in the same territory, often riding in the 
same trains, and also lower than fares paid by intrastate passengers in 
neighboring states. 

It is found that there are no transportation conditions in the state 
of New York that justify, lower rates or fares on the whole than those 
applicable in neighboring states, or lower than the interstate rates and 
fares between points in New York and points in other states. As il- 
lustrative of this, the Commission cites the case of the several available 
routes connecting -New York City and Buffalo over the New York 
Central, while the others are interstate. It is pointed out that on Au- 
gust 26, 1920, the fare was $14.26 over the interstate routes and $13.60 
over the New York Central, a difference of $1.11 in favor of the pas- 
senger using the latter route ; and in case the passenger occupies the 
lower Pullman berth, the difference is $2.36. A passenger, traveling 
from New York City to a point west of Buffalo, can, by bu)ring a 
ticket to Buffalo over the New York Central, and buying another 
ticket at Buffalo to destination, defeat the through interstate fare. 
This practice is found to be carried on to considerable extent, witfi a 
tendency to disrupt the entire fabric of interstate passenger fares in 
the territory involved. Excess baggafife charges are governed by the 
passenger fares, and a discrimination in passenger fares necessarily 
involves a discrimination in excess baggage charges. 

Likewise, in the rates fixed for milk and cream — ^which includes 
skim milk, buttermilk, condensed milk, evaporated milk, and pot cheese 
— it is shown to be discriminatory. It is pointed out that the New 
York Central Railroad operates nine milk trains daily to New York 
City district, carrying 1,300,000 quarts of milk and cream, of which 
approximately 75 per cent, is shipped over intrastate routes and ap- 
proximately 25 per cent, over interstate routes. Nine or ten carloads 
of milk and cream per day originate on the Ulster & Delaware Rail- 
road, which extends from Kingston, N. Y., northwest to Oneonta, 107 
miles. The cars are delivered to the New York Central at Kingston, 
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together with six or seven cars originating on a branch of the latter 
carrier, extending southwesterly from Kingston, and are then formed 
into a milk train which moves to New York over the tracks of the 
West Shore line. The route over the West Shore line extends into 
the state of New Jersey, the West Shore terminals being at Weehawk- 
en, and is therefore an interstate route. Shipments of milk and cream 
also originate at points on the cast side of the Hudson and in terri- 
tory not far distant from that served by the Ulster & Delaware, and 
move to New York over the intrastate route of the New York Central 
along the east bank of the Hudson river. On shipments using the in- 
terstate route, the rate charges are 20 per cent, higher than those over 
the intrastate, although there is no justification, from a transportation 
point, for a difference in tlie rates. 

Further, it is pointed out that a milk train is operated by the Dela- 
ware & Hudson Company from Eagle Bridge, N. Y., which is north- 
west of Troy, in a northerly direction, a distance of 52 miles, to Castle- 
ton, Vt., thence southwesterly to Troy, N. Y., where it is delivered to 
the New York Central. Bttween Eagle Bridge and Castleton this train 
crosses the state line thr.ee times, and again shortly after leaving Castle- 
ton for Troy. All shipments received before the last crossing of the 
state line are interstate shipments, and others intrastate shipments. On 
milk and cream in this train, which crosses the state line, charges must 
be made at interstate rates, which are in excess of the charges for 
intrastate rates. The shipment of milk and cream on the western 
Vermont border are, when shipped to the New York City district, in 
competition with the milk and cream shipped from eastern New York 
state, which would have an intrastate route of carriage. 

The Interstate Commerce Commission has found that interstate rates 
on this traffic were unreasonable and unduly prejudicial to shippers 
from near-by points and unduly preferential to shippers from distant 
points, and resulted in a scale of mileage rates in blocks of 10 miles 
each from distances away from the New York district up to 630 miles. 
Thus unifonnity was procured. Milk and Cream Rates to New York 
City, 45 Interst. Com. Com'n R. 412. With this present difference of 
20 per cent, increase above intrastate rates, such uniformity of charge 
would no longer exist. 

The question of commutation fares was presented to the Commis- 
sion, but that was reserved for future consideration. 

[2] The foregoing findings of the Interstate Commerce Commis- 
sion are binding upon us, if the findings have any evidence to support 
them. An examination oiF the testimony, taken by the Commission upon 
the hearirtg of the petition for refief satisfies us that there is evidence 
to support the claims advanced by the railroads. 

It was said in the Supreme Court, in Interstate Commerce Commis- 
sion V. A., T. & Santa fe R. Co., 234 U. S. 294, 34 Sup. Ct. 814, 58 
L. Ed. 1319, where the Supreme Court had under consideration the 
question of restraint of the Interstate Commerce Commission in exe- 
cuting an order which required carriers to desist from exacting a 
charge for delivering and receiving a carload of freight to and from 
industries located upon spur tracks and side tracks within their re- 
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spective switching limits in Los Angeles when movbg in interstate 
commerce : 

"Bnt, laying the generalization on one side, it Is plain that the question 
whether or not there is at any point an additional service in connecton with 
industrial spur tracks upon which to base an extra charge, or whether there 
is merely a substituted service which is substantially a like service to that 
Included in the line-haul rate and not received, is a queflriion of fact to be 
determined according to the actual conditions of operation. Such a question 
is manifestly one upon which it is the province of the Commission to pass. 

"4. We must therefore take the findings of the Ck)mmission in the present 
case as to the character and manner of use of the industrial spurs* in Los 
Angeles — that they constituted part of the carrier's terminals and that under 
the conditions there existing, the receipt and delivery of goods on these spurs 
was a like service as compared wifh the receipt and delivery of goods at 
team tracks and freight sheds — as conclusions of fact. Assuming that they 
were based upon evidence, they are not open to review [citing cases]." 

And in Skinner & Eddy Corp. v. United States, 249 U. S. 557, at 
page 562, 39 Sup. Ct. 375, at page 377 (63 L. Ed. 772), it was said : 

''First. The defendants contend that the District Oourt did not have juris- 
diction of the subject-matter of this suit, becau|^ orders entered in a fourth 
section proceeding cannot be assailed in the courts, at least, not until after a 
remedy has been sought under sections 13 and 15 of the Act to Regulate Com- 
merce. This contention proceeds apparently upon a misapprehension of plain- 
tifiTs position. If plaintiGOT had sought relief against a rate or practice alleged 
to be unjust because unreasonably high or discriminatory, the remedy must 
have been sought primarily by proceedings before the Commission [citing 
cases] ; and the finding thereon would have been conclusive, unless there vras 
lack of substantial evidence, some irregularity in the proceedings, or some 
error in the application of rules of law [citing cases]. But plaintiff does 
not contend that 76 cents Is an unreasonably high rate or that it la dis- 
criminatory or that there was mere error in the action of the Commission. 
The contention is that the Commission has exceeded its statutory powers, and 
that hence the order is void. In such a case the courts have jurisdiction of 
suits to enjoin the enforcement of an order, even If the plaintiff has not at- 
tempted to secure redress in a proceeding before the Commission." 

And in Seaboard Air Line Ry. v. United States, 254 U. S. 57, at 
page 62, 41 Sup. Ct. 24, at page 25 (65 V. Ed. — ), the Supreme Court 
said: 

"We are of opinion that the Commission was .correct in regarding the 
service In question as a like and contemporary service rendered under 
substantially similar circumstances and conditions, and amply sustained as 
matter of law in Wight v. United States, 167 U. S. 512, 17 Sup. Ct 822, 42 
L. Ed. 258, and Interstate Commerce Commission v. Alabama Midland B. 
Co., 168 U. S. 144, 18 Sup. Ct. 45, 42 L. Ed. 414. The principle established 
in these cases is that the statute aims to establish equality of rights among 
shippers for carriage under substantially similar circumstances and condi- 
tions, and that the exigencies of competition do not Justify discrimination 
against shippers for substantially like services. Moreover, the determinatioii 
of questions of fact is by law imposed upon the Commission, a body created 
by statute for the consideration of this and like matters. The findings of 
fact by the Commission upon such questions can be disturbed by Judicial 
decree only in cases where their action is arbitrary or transcends the legiti- 
mate bounds of their authority [citing cases]." 

After the findings were made by the Interstate Commerce Commis- 
sion and the orders issued, it was binding upon the railroad compa- 
nies, and each was obligated to charge and collect the rates there fixed. 
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Pursuant to section 13, if, after hearing, the Commission should find 
that such intrastate rate or fare "causes any undue or unreasonable 
advantage, preference, or prejudice as between persons or localities 
in intrastate commerce on tfie one hand and interstate or foreign com- 
merce on the other hand» or any undue, unreasonable, or unjust discrim- 
ination against interstate or foreign commerce," it shall then be the 
duty of the Commission to prescribe a rate or charge upon such intra- 
state commerce in order to remove such advantage, preference, preju- 
dice, or discrimination. Further than this, the rate having been fixed 
by reason of the terms of section 13, such rates, fares, and charges 
must be observed by the carriers aflFected thereby, the law of any state 
or the decision or order of any state to the contrary notwithstanding. 

The railroad complainants have allied by their complaints and af- 
fidavits that, notwithstanding the order of the Interstate Commerce 
Commission made after such findings, the state authorities are attempt- 
ing to prevent the complainants from complying therewith, and are 
threatening prosecution because of compliance therewith by the com- 
plainants, and that thus irreparable damage will be done to them, if 
the state authorities are not restrained. 

[3] If Congress had the power to legislate granting the authority 
to fix such intrastate rates so as to prevent undue or unreasonable ad- 
vantage, prejudice, or preference between persons and localities in 
intrastate commerce and interstate or foreigti commerce on the other 
hand, thus avoiding undue and unjust discrimination, the facts found 
by the Commission warrant its order. That Congress had power to so 
l^slate has been substantially decided by the Supreme Court. In 
the Minnesota Rate Case, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. Ed. 
1511, 48 L. R. A. (N. S.) 1151, Ann. Cas. 1916A, 18, the court said: 

"This reserration to the jtates manifestly is only of that authority which 
is consistent with and no^pposed to the grant to Congress. There is no 
room in our scheme of government for the assertion of state power in hostility 
to the authorized exercise of federal power. The authority of Congress ex- 
tends to every part of interstate commerce, and to every instrumentality or 
agency by which it is carried on; and the fall control hy Congress of the 
rabjects committed to its regulation is not to be denied or thwarted by the 
commingling of interstate and intrastate operations. This is not to say 
that the nation may deal with the internal concerns of the state, as such, but 
that the execution by Congress of its constitutional power to regulate inter- 
state conunerce is not limited by the fact that intrastate transactions may have 
become so interwoven therewith that the effective government of the former 
incidentally controls the latter. This conclusion necessarily results from the 
supremacy of the national power within its appointed sphere [citing cases]. 

The grant in the Constitution of its own force, that is, without action by 
Ocmgress, established the essential immunity of interstate commercial inter- 
course from the direct control of the states with respect to those subjects em- 
braced within the grant which are of such a nature as to demand that, if 
regulated at all, their regulation should be prescribed by a single authority. 
It has repeatedly been declared by this court that as to those subjects which 
require a general system or uniformity of regulation the i>ower of Congress 
Is exclusive. In other matters, admitting of diversity of treatment accord- 
ing to the special requirements of local conditions, the states may act within 
their respective jurisdictions until Congress sees fit to act, and, when Con- 
gress does act, the exercise of its authority overrides aU conflicting state legis- 
lation.- 
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- No local rule can nullify the lawful exercise of federal authority, 
and, after the Interstate Commerce Commission has made an order 
within its jurisdiction, there is no compulsion on the carrier to comply 
with any inconsistent local requirements. Houston E. & W. Texas 
Ry. Co. V. United States, 234 U. S. 342, 34 Sup. Ct. 833, 58 L. Ed. 
1341. Where state and federal views conflict, the judgment of Con- 
gress and the agencies of the government lawfully established by the 
laws of Congress must control. Otherwise "the nation could not 
prosper if interstate and foreign trade were governed by many masters." 
Houston E. & W. Texas Ry. Co. v. United States, supra. In the 
Houston Case, where an order of the Interstate Commerce Commis- 
sion was made to correct discrimination found to exist against specified 
localities, interstate carriers were ordered to desist from charging 
higher rates for transportation between certain specified interstate 
points than between certain specified intrastate points. It was held 
to be within the power delegated by the Congress to the Commission 
that, so far as the carrier's interstate rates conform to what was foimd 
to be reasonable by the Commission, they were entitled to maintain 
them, and that they were free to comply with the order by so adjust- 
ing their intrastate rates, to which the order related, so as to remove 
the forbidden discrimination. 

It is urged by the state of New York that if the interstate commerce 
order be permitted to prevail so far as it affects intrastate rates, the 
same would violate the Tenth Amendment of the United States Con- 
stitution, in that it would invade powers reserved to the states to reg- 
ulate intrastate commerce and to create, on proper conditions, control, 
and regulate corporations doing business in the state of New York ; and 
it is further contended that article 1, section 8, clause 3, of the Constitu- 
tion is violated by permitting the order fixing the rates to stand be- 
cause it assumes to regulate purely intrasts^ commerce and requires 
that the revenue for interstate commerce be collected from intrastate 
commerce. These contentions are all disposed of by the language of 
the Supreme Court in Gulf, Colorado & S. F. R. v. Hefley, 158 U. S. 
98, 15 Sup. Ct. 802, 39 L. Ed. 910, where Justice Brewer, writing the 
opinion, announced: 

"Clearly the state and the national acts relate to the same subject-matter 
and prescribe different rules. By the state act the bill of lading is made 
controlling as to the rate collectible, and a failure to comply with that re- 
quirement exposes the delinquent carrier to its penalties, while the national 
statute ignores the bill of lading and makes the published tariff rate binding, 
and subjects the offender, both carrier and agent, to severe penalties. The 
carrier can not obey one statute without sometimes exposing itself 
to the penalties prescribed by the other. Take the case before us: If , in 
disregard of the joint tariff established by the defendant and the St Louis 
& San Francisco Railway Company and filed with the Interstate Commerce 
Commission, the latter company, as a matter of favoritism, had Issued this 
bill of lading at a rate less than the tariff rate, both the defendant company 
and its agent* would, by delivering the goods upon the receipt of only such 
reduced rate, subject themselves to the penalties of the national law, while, 
on the other hand, if the tariff rate was insisted upon, then the corporation 
would become liable for the damages named In the state act. In case of sudi 
a conflict the state law must yield. *This Constitution, and the laws of the 
United States which shall be made in pursuance thereof • • • shaU be 
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the supreme law of the land.' Constitutioii, art. 6, cl. 2. • • ♦ Generally it 
may be said in respect to laws of tbis character that, though resting upon the 
police power of the state, they must yield whenever Congress, in the exercise 
of the powers granted to it, legislates upon the precise subject-matter, for 
that power, like all other reserved powers of the states, is subordinate to 
those in terms conferred by the Ck)nstitution upon the nation. 'No urgency 
for its use can authorize a state to exercise it in regard to a subject-matter 
which has been confided exclusively to the discretion of Congress by the 
Constitution.' Henderson ▼. New York, 02 U. S. 25», 271. 1>eflnitions of the 
police power must, however, be taken, subject to the condition that the state 
cannot, in its exercise, for any purpose whatever, encroach upon the powers 
of the general government or rights granted or secured by the supreme law of 
the land.* New Orleans Gas Co. v. Iiouisiana Light Co., 115 U. S. 650. 661. 
•While it may be a police power in the sense that all provisions for the health, 
comfort, and security of the citizens are police regulations, and an exercise 
of the police power, it has been said more than once in this court that, where 
such powers are so exercised as to come' within the domain of federal au- 
thority as defined by the Constitution, the latter must prevail.' Morgan ▼. 
Louisiana, 118 U. S. 455, 464." 

The facts found by the Commission and upon which it based its 
order, well illustrate the need for regulation of the intrastate rates by 
the Interstate Commerce Commission. Under the transportation act, 
it was thought to enable the carriers to earn an aggregate annual net 
railway operating income, equal, as nearly as may be, to 6 per cent, 
upon die aggregate value of the railway property of such carriers held 
for and used in the service of transportation. To accomplish this, the 
Commission is required to modify, establish, or adjust rates for the 
carriers as a whole or as a whole in each of such rate groups or ter- 
ritories as the Commission shall from time to time designate. The 
carriers here are included in the Eastern. To permit the New York 
state law to prevail and the orders of the Public Service Commission 
of the state of New York to be enforced would create an unjust dis- 
crimination of rates between the intrastate rate for New York and the 
interstate rate which, in turn, would cast a burden upon the interstate 
commerce of the railroads within this group, resulting in $uch a rise 
for maintenance of prices of rates and fares within the Eastern g^up, 
so as to make up the deficiency caused by the lower intrastate rates 
and fares, which the Coimnission finds is between $11,0CX),0(X) and 
$12,000,000 per year. 

This power was granted by the Congress to the Interstate Com- 
merce Commission as a means of protection against commercial hos- 
tilities and reprisals between the various states. Therefore, the protec- 
tion of the Interstate Commerce Commission was imperative for the 
railroads. More so than ever, since the federal control of railroads, 
the country has learned the lesson of the importance of linking the 
arma of transportation and commerce over the country. It has resulted 
in the states becomii^ dependent upon each other to obtain favorable 
transportation conditions. Uniformity of rates to make for the proper 
transportation facilities were essential to the success of the purposes 
sought to be affected by the terms of the Transportation Act. We 
recognize that Congress has no constitutional power to touch intra- 
state rates as such, and the Transportation Act of 1920 is intended 
only to protect interstate commerce. It is because the rate fixed by 
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the Railroad Law and the Public Service Commission of New York 
casts a direct burden upon the interstate commerce and is jeopardiz- 
ing the power of the national carriers to maintain themselves on the 
basis which Congress declared they should he maintained under the 
Transportation Act of 1920, that this court grants relief. 

Ample reason exists here why this court has jurisdiction and should 
prevent irreparable injury occurring to the railroads. Under section 
59 of the Railroad Law of the state of New York the complainants 
could be fined for charging more than that fixed by the Public Service 
Commission as a permissible fare or rate, and section 49 of the Pub- 
lic Service Commission Law empowers the Public Service Commission 
of the Second District to fix the rate which the railroads are obliged 
to observe. For failing to carry out the orders of the Public Service 
Commission when fixed, as to rate ot fare, each offense constitutes a 
separate violation, for which there is a penalty of $5,000, and the of- 
fending railway may be convicted of a misdemeanor, for which there 
is the penalty of imprisonment to the oflFending officer and a fine of 
$500. From all of this it is obvious that tiiere is danger, not only 
of injury and loss to the property of the railway companies because 
of their being subjected to the fines and penalties, but there is the 
threatened danger of multiplicity of suits. 

The motion for injunctive relief of the several railroad company 
complainants will be granted, and the motion for injunctive relief of 
the Attorney General and the state of New York will be denied. The 
motion of the United States and the Interstate Commerce Commission 
to dismiss the bill for want of equity will be granted. 

Orders may be presented accordingly; also final decree in the action 
instituted by the state of New York. 



• CITY OF NEW YORK v. UNITED STATES el aL 

(District Ooart, B. D. New York. March 16» 1921.) 

No. 780. 

Commerce ^=>95^Fliidiiiir liy Interstaie Commcree Commission tliat raflroad 
Is eoga^^ in interstate commerce bindiiig on courts. 

A finding by the Interstate Commerce Commission that a railroad is 
engaged in interstate commerce and snbject to the jurisdiction of the 
commission, if supported by any evidence, is binding on the courts. 

In Equity. Suit by The City of New York against the United States 
and the members of the Interstate Commerce Commission, in which 
State of New York and others intervened. On* motion by complain- 
ant for preliminary injunction. Denied. 

Suit under the Commerce Court Act (36 Stat 539), and Urgent De- 
ficiencies Act Oct 22, 1913 (38 Stat. 219), to enjoin, set aside, annul, 
or suspend an order of the Interstate Commerce Commission (59 
Interst. Com. Com'n R. 29), to the extent that it applies to the Long 

^=s9For other cases see same topic & KHQY-NUMBKR in all Key-Numbered Digests A Indexes 
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Island Railroad Company and the Staten Island Rapid Transit Rail- 
way Company. Hearing on motion of plaintiflf for preliminary in- 
junction. Moticm denied, 

Vincent Victory, of New York City (John P. O'Brien, Corp. Coun- 
sel, and George P. Nicholson, both of New York Qty, on the brief), 
for plaintiff. 

Cortland A. Jcdmson, Deputy Atty. Gen. o^ New York (Charles D. 
Newton, Atty. Gen. of New York, and Edward G. Griffin and George 
L. Meade, Deputy Attys. Gen. of New York, on the brief), for inter- 
veners State of New York and Newton. 

John A. Mullen and Terence Farley, both of New York City, for 
intervener Public Service Commission, Second Department. 

Blackburn Esterline, Sp. Asst Atty. Gen., of Washington, D. C, for 
the United States. 

P. J. Farrdl, of Washington, D. C, for defendants Clark and others, 
as Interstate Commerce Commission. 

Before MANTON, Circuit Judge, and CHATFIEI^D and GAR- 
VIN, District Judges. 

PER CURIAM. By this bill of complaint, the complainant seeks an 
injunction restraining the enforcement, operation, and execution of 
an order made and entered by the Interstate Commerce Commission. 
The order fixes rates and fares to be charged by the Long Island Rail- 
road Company and the Staten Island Rapid Transit Railway Company. 
The city seeks to restrain it from beginning or maintaining any prose- 
cution against the Long Island Railroad Company and the Staten Island 
Rapid Transit Railway Company to compel the enforcement and ex- 
ecution of its order, thus fixing rates and fares so established. By 
motion, it seeks an injunction pending the hearing and determination 
of the plaintiff's application for such interlocutory injunction. 

The city, by reason of its interest in its duty to the residents and tax- 
payers of the locality, together with its interest as a shipper and re- 
ceiver of milk and cream for its institutions, has, as such, a right to 
l^^ally commence and maintain this suit. It also has such interests in 
the Staten Island Rapid Transit Railway Company, as well as an in- 
terest and rights in the franchise of said railway company. 

The question presented in this case is the same as in State of New 
York V. United States (decided February 21, 1921, Northern District 
of New York) 272 Fed. 758, where it was held that tlie Interstate 
Commerce Commission could fix rates and fares for intrastate traffic 
on interstate railroads in the state of New York, and that the Trans- 
portation Act (section 416), providing therefor, was constitutional. 
We feel controlled by this authority, unless the Long Island Railroad 
Company and the Staten Island Rapid Transit ^ilway Company 
are not engaged in interstate commerce within the meaning of the 
Transportation Act. It was determined by the Interstate Commerce 
Commission in Ex parte 74, 58 Interst. Com. Com'n R. 220, that these 
two companies, with all the others referred to in that proceeding, were 
engaged as carriers of interstate commerce. There was testimony be- 
272 P.— 40 
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fore the Commission indicating that the interline business of the rail- 
road was divided between points on the line of the Long Island Rail- 
road and points connecting therewith in other parts of the state of 
New York and points on the line of said railroad and points on tlie 
line connecting therewith in other states. It also appears that the 
Long Island Railroad Company filed tariffs with the Interstate Com- 
merce Commission and the latter has regulated its rates and fares, as 
it has other interstate carriers. It was therefore engaged in interstate 
commerce. The Staten Island Rapid Transit Railway Company also 
did business in interstate commerce. This is found as a fact by the 
Commission in Ex parte 74. The findings of the Interstate Commerce 
Commission as to these facts are conclusive upon us, since they have 
some evidence to support them. 111. Central Ry. Co. v. Interstate Com- 
merce Comm., 206 U. S. 441, 27 Sup. Ct. 700, 51 L. Ed. 1128; Inter- 
state Commerce Comm. v. 111. Central Ry. Co., 215 U. S. 452, 30 Sup. 
Ct. 155, 54 L. Ed. 280; B. & O. R. v. Pitcaim Coal Co., 215 U. S. 
481, 30 Sup. Ct. 164, 54 L. Ed. 292 ; Proctor & Gamble Co. v. United 
States, 225 U. S. 282, 32 Sup. Ct. 761, 56 L. Ed. 109L 
Motion for injunction is denied. 



STINDT et al. v. STETSON. 

(District Court, E. D. Pennsylyania. May 26, 1021.) 
No. 7450. 

1. Fraads, statute of ^=>139(6) — Contraet of sale beld presumed by plidntiff. 

In an action on a note given for the smelter returns of a mhie, where- 
in defendant set up Sales Act Nev. S 4, claiming that the alleged sale set 
up by plaintiffs was a chose in action, and was not evidenced by a note 
or memorandum in writing signed by the defendant, it was a complete 
answer to defendant's contention that the ore was produced and shipped, 
and the smelter returns accepted by defendant through a bank, and ap- 
propriated in reduction of the note. 

2. Frauds^ statute of ^=^118(1)— Promissory note and desigmUiioa of agent 

held sufficient written evidence of terms of eontract of sate. 

In an action on a note given for the smelter returns of a mine, in a 
transaction wherein It was agreed that a certain i>erson should be put in 
charge of the mine as the agent of the defendant, and under the agree- 
ment the plaintiffs gave a bank a designation of it as their agent, on or 
about the date of the deposit with it of the note, Jield, that the note and 
the designation, as explained by parol evidence, were suflacient evidence 
in writing of the terms of the contract of sale to take it out of the 
statute of frauds (Sales Act Ner. 14). 

3. New trial <&=»64— Verdict for less than Jury should have foond no ground 

for new triaL 

The fact that defendant in an action on a note is by the verdict re- 
quired to pay less than the jury should have found against him is not a 
valid reason for a new trial on his part. 

In Equity. Suit by Charles Stindt and another against G. Henry Stet- 
son. Verdict for plaintiils, and defendant moves for a new trial. Mo- 
tion denied. 

^s^For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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R. W. Archbald, Jr., of Philadelphia, Pa., for plaintiffs. 
Graham C. Woodward, of Philadelphia, Pa., for defendant, 

THOMPSON, District Judge. The plaintiffs brought suit against 
the defendant as one of five makers of a promissory note to the order 
of the plaintiffs, dated Pioche, Nev., April IS, 1919, payable on or be- 
fore Jime 1, 1919, for $67,500. They admitted payments on account 
of principal, reducing the note to $52,060.58, and claimed interest from 
July 1, 1919, up to which time they claimed interest had been paid by 
the makers of the note. The plaintiffs offered the note in evidence and 
rested. 

The defendant, having set up failure of consideration, offered evi- 
dence tending to prove that he, together with the other makers of the 
note, had entered into a contract on or about the date of the note to 
purchase from the plaintiffs an assignment of a mining lease expiring 
February 19, 1921, of a lode mining claim located near Pioche, Nev., 
together with a supplemental agreement, for the net sum of $67,500; 
that the note in suit was delivered to the Bank of Pioche, to be delivered 
to the plaintiffs when the plaintiffs should deliver to the bank, for the 
defendant and his associates, the assignment of the mining lease and 
supplemental agreement, with the written consent of the lessors to the 
assignment; that Peter Buol, one of the defendant's associates, was put 
in possession of the mine as agent of the plaintiffs to operate it for 
their account pending the consummation of the agreement ; and that he 
also acted as agent of the makers, to oversee the operation of the 
mine for them and protect their interests. 

Buol, having taken charge of the mine, operated it, together with oth- 
er mining properties, in which the defendant and his associates were 
interested, with money supplied by them and hauled the ore to the 
cars. The bank, which was agent under the lease, shipped the ore, 
received the smelter returns, and paid the royalties to the lessor, and 
applied the balance to the reduction of the note. Buol, on instructions 
from the plaintiffs, abandoned the%Foperty about September 18, 1919, 
and notified the plaintiffs that the defendant and his associates canceled 
the agreement and surrendered the leased property to the plaintiffs; 
they in the meantime not having obtained the assent of the lessor in 
writing to the assignment of the lease. 

In rebuttal, the plaintiffs offered evidence to show that while there 
had been negotiations between the parties for the assignment of the 
lease, it was known during the progress of negotiations that the lease 
was not assignable without the written consent of the lessor, that con- 
sent could not be obtained, and that no agreement was made for an 
assignment of the lease. The plaintiffs' rebuttal evidence tended to 
prove that the note was given for the smelter returns of the mine, and 
that it was agreed that Buol should be put in charge of the mine as the 
agent of the defendant and his associates ; that under the agreement the 
plaintiffs gave the bank a designation of it as their agent on or about the 
date of the deposit with it of the note, and that a copy of this designa- 
tion of agent was sent to one of the defendant's associates ; the paper 
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in question authorized the bank to ship all ores to the smelter, to re- 
ceive all returns in payment therefor, and after deducting the rojralty 
to pay the balance to the defendant and his associates, the appointment 
to continue with and expire with the lease ; that the note was to be se- 
cured by the amounts to be deposited with the bank, to be appropriated 
in reduction of the note after payment of the royalties ; that under the 
plaintiffs' agreement for sale of the smelter returns after Mr. Buol was 
put in charge of the operation the bank received the smelter returns and 
apph'ed them to payment of the royalties and in reduction of the note, 
together with tht further sum of approximately $12,000 received from 
the defendant. 

The issues in the case were thus clearly defined; the defense being 
based upon failure of consideration because of the plaintiffs' failure to 
obtain written consent to the assignment of the lease, and the plain- 
tiffs denying that such an agreement had been entered into, but con- 
tending that the consideration for the note was the sale of the smelter 
returns through Buol on behalf of the defendant and his associates 
operating the mine, shipping the ore, and the smelter returns being 
paid through the bank for royalties and reduction of the note, and 
payment of the expenses of the mining operations to be made by Buol 
out of funds received from the defendant and his associates. 

[1,2] The defendant contended that under section 4 of the Nevada 
Sales Act (Revised Laws of Nevada, vol. 3, p. 3034) the alleged sale 
set up by the plaintiffs was unenforceable, because, being a sale of a 
chose in action, it was not evidenced by a note or memorandimi in 
writing signed by the defendant. The answer to this contention is that, 
if the contract was as claimed by the plaintiffs, the ore was produced 
and shipped and the smelter returns accepted by Buol through the bank, 
and appropriated in reduction of the note. There was therefore no 
question of an executory contract being the consideration for the note, 
for the contract had been performed by the plaintiffs. There was noth- 
ing further to be done by them after Buol had been put in possession 
and the designation of agent had bell! delivered to the bank. Moreover, 
the two papers together, the note and the designation of agent, being 
executed at or atout the same time, were, as explained by the parol 
evidence, sufficient evidence in writing of the terms of the contract of 
sale to take the contract out of the statute. Tripp v. Bishop, 56 Pa. 
424; McClintock v. Oil Co., 146 Pa. 144, 23 Atl. 211, 28 Am. St. Rep. 
785; Jones v. Pennell, 1 Phila. (Pa.) 539; McFarson's Appeal, 11 Pa. 
503 ; Bayne v. Wiggins, 139 U. S. 210, 11 Sup. Ct. 521, 35 L. Ed. 144.. 

[3] The jury were instructed that, if they found in favor of the 
plaintiffs, their verdict should be for the balance claimed upon the note, 
amounting, with interest, to $56,990.70. Otherwise the verdict should 
be for the defendant. The jury, in apparent disregard of the instruc- 
tion of the court, upon some basis of reasoning which is not apparent, 
rendered a verdict in favor of the plaintiffs in the amount of $27,439.- 
42. The plaintiffs assigned this as one of their reasons for the grant- 
ing of a new trial, but withdrew the motion and were satisfied to ac- 
cept the amount of the verdict. The fact that the defendant is by the 
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verdict reqtiired to pay less than the jury should have found against 
him is not a valid reason for a new trial upon his part. 

The rulings on evidence to which exception was taken have been care- 
fully examined* and in my opinion do not afford any substantial ground 
of error prejudicial to the defendant. Neither do I discover any error 
in the charge, or in the refusal of points submitted by the defendant, 
not covered by the charge. 

Motion for a new trial is therefore denied. 



UNION STEAM PUMP CO. v. MANTON^AUIIN MFO. CO. 

(District Court, D. Maine. May 17^ 1921.) 
No. 807. 

1. JadgnieDt 4=^713(2) — Generally conclusive on maUen which could Iw 

litigated. 

As a general rule, a Judgment is a l>ar in a second action, not only to 
what was pleaded or Utlgated in the action In which it was rendered, but 
also to what could have been pleaded or litigated. 

2. Patents ^=^327— ^wner, defeated in infringement suit, cannot bring subse- 

quent suits for infringement by same article of another elafan. 

Where a bill by the owner of a patent for infringement by a machine 
specified only one claim, which it was held was not infringed by that 
machine, owner cannot thereafter bring a subsequent suit against the 
maker of that machine or his customers for infringement by the same 
machine of another claim of the patent, since he cannot be permitted to 
treat each of the claims as a separate patent 

In Equity. Suit by the Union Steam Pump Company against the 
Manton-Gaulin Manufacturing Company to restrain defendant from 
instituting further suits against plaintiff's customers for infringement 
of a patent. On motion to dismiss the bill. Motion overruled. 

Woodman & Whitehouse, of Portland, Me., for plaintiff. 
Fish, Richardson & Neave, of Boston, Mass., for defendant 

HALE, District Judge. This case is before me upon defendant's 
motion to dismiss the bill. The defendant is the owner of the patent 
to Gaulin, No. 756,953, on a system for intimately mixing milk. In 
January, 1918, the defendant brought suit against the plaintiff in the 
United States District Court for the Eastern District of Michigan, al- 
leging infringement of this patent. 

The case was tried before the District Court in Detroit, and it is 
claimed by the Union Steam Pump Company that the final decree there 
adjudicated and settled the rights between the parties, and concluded 
the controversy. But, soon after the decision in the Detroit case, the 
Manton-Gaulin Company instituted a suit against the Wright-Ziegler 
Company,^ of Boston, agents of the Union Steam Pump Company, 
claiming infringement of claim 7 of the same patent by the sale of 
a machine manufactured by the latter company, the machine in ques- 
tion being identically the structure, or one of the structures, passed up- 

#s»For oUi«r cum sm mod* topio A KBT-NUHBBR in aU Kcy-Namber^d DisMts A Ind«i« 
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on in the Detroit case; and thereupon the plaintiif intervened in the 
Boston suit, as a party defendant, set up the final decree and record in 
the Detroit case, and contended that the Boston case was res adjudicata. 
The Boston suit was heard in the District Court. Judge Anderson dis- 
missed the bill, saying: 

"It ought not to be the law that a patentee can go into one court and com- 
plain of a device which infringes two of his claims, get a decree In one dis- 
trict, and then, a few months later, go against the same defendant and try out 
the other claims against the device which infringed at) the time when the 
original suit was brought" 

The Boston case then went to the Court of Appeals. That court dis- 
missed the bill in the Boston case on the ground that claim 7 was not 
infringed. It did not pass on the question of res adjudicata. The plain- 
tiff in the suit at bar claims that the defendant's structure in the Bos- 
ton suit was a structure manufactured by plaintiff in accordance with 
Exhibit W offered in the Detroit case, and contains the conical valve 
disposed to coact with the conical seat, as did the structure held to 
infringe claim 2 in the Detroit case ; that this structure was before the 
court in the Detroit case, and capable of being passed upon there in 
conjunction with claim 7, or with any other claim of the Gaulin pat- 
ent; and that the whole action should be held to be res adjudicata. 
And the plaintiff says that, nevertheless, the Manton-Gaulin Manu- 
facturing Company continues to threaten with infringement prospec- 
tive purchasers of the machines like that passed upon in the Detroit 
case and the Boston case, and is causing the plaintiff great damage. 
And the plaintiff seeks an injunction against the defendant to restrain 
him from bringing further suits or ever making any further claims un- 
der this patent upon questions settled by the Detroit case. And the 
plaintiff further seeks to recover the entire sum paid in settlement of 
the Detroit suit, and any damages it has suffered because of the wrong- 
ful acts of the defendant, and for its costs. 

The question whether the matter was res adjudicata, in the Detroit 
case, is still unsettled. It is agreed by both parties that, if the question 
of the infringement of claim 7 was res adjudicata, in the Detroit case, 
then the bill of complaint in this case may be maintained ; if that ques- 
tion was not res adjudicata in the Detroit case, then this bill must be 
dismissed, because, the matter being unsettled in the Detroit case, the 
Manton-Gaulin Company is still justified in suing the customers of 
the Union Steam Pump Company. 

The bill in equity in this case is based upon the decision in Kessler 
V. Eldred, 206 U. S. 285, 27 Sup. Ct. 611, 51 L. Ed. 1065, where the 
Supreme Court held that rig^hts between litigants, once established by 
the final judgment of a court of competent jurisdiction, must be recog- 
nized in every way, and that the defeated party in an infringement suit 
will be restrained by a court of equity from interfering with the 
business of a successful defendant by bringing suits against its cus- 
tomers based on the same patents. 

It is contended by the defendant that the decree in the Detroit case 
was not res adjudicata of the matters involved in the Boston case, be- 
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cause claim 2 only — ^and not claim 7 — ^was passed upon in the Detroit 
case, and that, in the Boston case, the Manton-Gaulin Company had a 
different defendant and a different tort under a different claim ; and 
so that a different cause of action was being litigated in the Boston 
case, and is being litigated here. 

[1] In Northern Pacific v. Slaght, 205 U. S. 125, 27 Sup. Ct. 442, 
51 L. Ed. 738, the Supreme Court held that the question of the effect 
of a judgment as to res ad judicata, when pleaded in bar of another 
action, is its legal identity with the judgment sought in the second ac- 
tion; and as a general rule its extent, as to bar, is not only what is 
pleaded or litigated, but what could have been pleaded or litigated. 
Cromwell v. County of Sac, 94 U. S. 351, 358, 24 L. Ed. 195. 

[2] In the case at bar an examination of the record in the Detroit 
case shows that the intent of the court in that case was to pass upon 
this patent as a unit. A conical valve was before the court in that 
case, as in the Boston case. Counsel have brought to my attention cer- 
tain expressions of Judge Tuttle, in the Detroit case, which indicate 
that he was of the opinion that the rigid opening valve is not an in- 
fringement of the Gaulin patent, and that these expressions were clear- 
ly warranted by statements of counsel for the Manton-Gaulin Com- 
pany. 

I agree with Judge Anderson that a litigant should not be allowed to 
treat the nine claims of a patent as nine patents ; that, when defeated 
on some of his claims, he should not be permitted to go against the same 
defendant and try out the other claims against the device alleged to be 
infringed at the time the original suit was brought. It was held by 
the Court of Appeals in the Sixth Circuit, in Scaife & Sons Co. v. 
Falls City Woolen Mills, 209 Fed. 210, 214, 126 C. C. A. 304, that 
each claim in a patent should be capable of differentiation, or else it 
had no right to exist ; but each claim, for purposes of this sort, should 
not be treated as a separate patent. In the case before me I think the 
patent should be treated as an entirety, and that the matter should be 
regarded as res adjudicata, the same patent having been involved in the 
Detroit suit, and many of the same structures exhibited which were 
afterwards brought into the Boston suit. 

The motion to dismiss is overruled, with costs for the plaintiff. 



EDWARD 0. BUDD MFG. CO. v. iETNA CASUALTY ft SURETY CO. 

(District Court, E. D. Pennsylvania. May 28, 1021.) 

No. 7616. 

Priodpal and surety <9=»100(4)— Owner held not mtitled to reeover from 
surety on builder's contract by reason of changes In construction. 

Owner was not entiiied to recover from insolvent contractor's surety 
excess over contract price of installation of electric wires, fixtures, etc., 
under a contract permitting modifications and changes to admit a better 
adaptation of the system to the work to be performed, or to avoid an 

^=»For other eases see same topic ft KET-NUMBBR in all Key -Numbered Digests A Indexes 
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Obstruction wliere required, or to prevent an interference with otber 
equipments, but providing that no claim for ^ctra work should be allowed 
unless ordered in writing, and the costs agreed upon and stated in the 
order, where owner, after the failure of the contractor, entered into a 
contract with surety, in which it agreed to perform all things, and surety 
agreed to pay moneys expended in excess of a certain amount, in con- 
sideration of which the surety was reUeved of its obligations under the 
bond ; owner having, without notice to the surety, changed overhead con- 
struction of conduits, wires, etc., to an underground system. 

At law. Action by the Edward G. Budd Manufacturing Company 
against the JEtna Casualty & Surety Company. There was a directed 
verdict for defendant, and plaintiflf moves for a new trial. Motion 
denied. 

James S. Williams and Morton Z. Paul, both of Philadelphia, Pa,, 
for plaintiff. 
I. Smith Raspin, of Philadelphia, Pa., for defendant. 

THOMPSON, District Judge. The plaintiff made st contract with 
Joseph S. Miller for the labor and material required for furnishing 
a complete electric installation for lighting, power, and fixtures in 
three new buildings it was then erecting. The contract price was 
$14,487. 

The defendant became surety in the sum of $7,243.50 for Miller's 
faithful performance of the contract. Before Miller commenced per- 
formance, he became bankrupt and was unable to proceed with the 
contract. Thereupon the surety company, being liable for his per- 
formance to the amount of its obligation, entered into a contract 
with the plaintiff, in which. it was agreed that the latter should do and 
perform all things which should have been done and performed by 
Miller under his contract with the plaintiff, and the defendant agreed 
to pay the plaintifiF all moneys expended by it in excess of $15,630 
in performing or obtaining the performance of what should have 
been done by Miller. In consideration thereof the defendant was 
relieved of its obligations under the bond. 

The specifications and drawings provided for an overhead con- 
struction of the conduits, wires, etc. The plaintiff, without notice to 
the defendant in any manner, changed the construction from over- 
head, as provided in the specifications and drawings, to underground, 
construction. The plaintiff then claimed of the defendant the sum 
of $5,988.68, with interest, the alleged excess of the cost of construc- 
tion over $15,630, which the defendant declined to pay. Thereupon 
suit was brought. 

After the testimony was closed, the court affirmed a request of 
the defendant for binding instructions in its favor, and a verdict 
for the defendant was rendered. The specifications of the contract 
between the plaintiff and Miller contain the following provisions: 

**Drau>inffs. — Drawings win show the general arrangerment of the system, 
but shall not be considered absolute, being subject to such modifications and 
changes as will admit of better adaptation of the system to the work to be 
performed, to meet the requirements of the speciflcatloiis, or to avoid any ob- 
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structions where required, and to prevent Interference with other equipment. 
Changes shall not, however, be made without the consent of the engineers." 

'Vhangea, — Owners shall have the right during the progress of construction 
to make any changes, additions, or omissions that they may desire, which 
shall be executed by the contractor without impairing the contriict, the value 
of the changes to be agreed upon in writing and added to or deducted from 
the contract price. No claim for extra work shall be allowed unless the 
same is ordered in writing and the cost agreed upon and stated in the order." 

While the specifications permit modifications and changes to admit 
a better adaptation of the system to the work to be performed, or to 
avoid an obstruction where required, or to prevent an interference 
with other equipments, yet, if they involved any changes in construc- 
tion, it was .a condition precedent to either party being entitled to 
add the value to or deduct it from the contract price that the value 
of the changes be agreed upon in writing. 

It was testified, at the trial, that the change from overhead to under- 
ground construction was made with the oral consent of Mr. Ballinger, 
the engineer whose firm was in supervision of the work. This con- 
sent was given to the plaintiff, but the defendant was neither notified 
nor consulted, and did not know of the change until called upon for 
payment. 

The attitude of the plaintiff seems to be that it occupied the dual 
position of owner and contractor, and that, inasmuch as witnesses 
testified that the cost of underground construction was less than 
the overhead construction provided for in the plans and specifications 
would have cost, the defendant has no right to complain. While 
the construction which was being done was done for the benefit of 
the plaintiff, upon entering into the agreement with the defendant, 
it put itself in the position of contractor, and the defendant, being 
no longer in the position of surety, was in the position of owner to the 
extent that it was obliged to pay the owner's bills. 

The stipulations of the specifications cited above are both equi- 
table and reasonable, and are intended to protect the owner against 
doubtful claims, and to protect the contractor from doubtful deduc- 
tions. If the plaintiff knew, at the time the changes in construction 
were beins: made, that it would cost less than under the original plans 
and specifications, the defendant was entitled also to know Uiose facts, 
and to have an opportunity at the time the change was decided upon, 
and both before and during its construction, to make its calculations 
of the cost based upon the changes to be made. What the plaintiff 
did was to attempt to change the contract in a substantial manner 
without the defendant's consent. 

The language of the Supreme Court in Swain v. Seamens, 76 U. 
S. (9 Wall.) 254, at page 263 (19 L. Ed. 554), is in point: 

"Substantial performance, it is true, Is all that is required to satisfy any 
such agreement, and it may also be conceded that in the adjudication of con- 
troversies growing out of building contracts slight differences in the dimen- 
sions between the building constructed and the terms of the contract may, 
under many circumstaficee, be overcome by a reasonable application of that 
jrule ; but the differences in the case before the court are far too great to fall 
within that t)rinciple, as the effect would be to make a new contract and sub- 
stitute it in the place of the stipulation executed by the parties." 
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The plaintiff, having failed to obtain an agreement in writing for 
the changes under its contract with Miller, which was a condition pre- 
cedent to its right of recovery, the directed verdict was proper, and 
the motion for new trial is denied. 



THE HOWARD C. SfOOBE. 

(District Court, E. D. New York. May 29, 1021.) 

Collision <@=:995(2)— Tug in fault for moving into pocket l>ctween moving and 
standimr vessels* 

A tug, assisting others in towing a steamer from Erie Basin, held in 
fault for a coUision with a barge in tow of a tug which had stopped to 
allow the steamer to pass, for moving into a pocket in front of the steam- 
er and behind the leading tug, from which there was not room for her 
to pass. 

In Admiralty. Suit for collision by Thomas J. Scully, owner of the 
barge Scully, against the steam tug Howard C. Moore, with the tug 
Moser impleaded. Decree for libelant against the Moore. 

Foley & Martin, of New York City, for libelant 

Herbert Green, of New York City, for claimant John E. Moore Co. 

Park & Mattison, of New York City, for the Geo. Moser. 

CHATFIELD, District Judge. The libelant's barge Scully, while in 
tow of the Moser, was struck by the Moore and injured without any 
apparent fault on the part of the Scully. It is plain, therefore, that 
the libelant should have a decree. . 

The action has been brought against the Moore, which has brought 
in the Moser by petition, and the question of responsibility must there- 
fore be determined as between the tugs. Most of the facts are not 
contradicted. A steamer had been brought out from a dry-dock slip 
on the north side of Erie Basin, being pulled out into the Basin stern 
first, then being turned with her bow going to port so as to head for the 
gap, and proceeding toward the g^p with the tug Red Ash, pulling the 
steamer with a hawser from the steamer's stem, and apparently of such 
a length that the Red Ash was 40 to 50 feet ahead of the steamer. One 
of the helper tugs was at the stem of the steamer, and the other, the 
Moore, on the starboard side somewhere toward the bow. As the bow 
of the steamer swung into a position where it was headed directly for 
the gap, the Moser, with the barge Scully on her starboard side, came 
in the gap. 

The Erie Basin was crowded. Three boats lay off tlie end of Pier 
B, while the steamer obstructed the view of the southerly portion of 
the basin. The Moser answered a one-whistle signal from the Red 
Ash, by blowing a two-whistle signal, and then crossed the bows of the 
Red Ash and the steamer, running as close as possible alongside the 
barges outside of Pier B, and coming to rest in order to let the steamer 
pass by. The Scully was thus resting in a position where the steamer 

c^=>FoT other cases see same topic & KSY-NUMBfil^ in all Key-Numbered Digests A inde^tee 
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would pass very close to her starboard side. The tug Red Ash was but 
some 20 to 25 feet away from the starboard side of the Scully, and 
almost abreast of her, when the Moore, which had been directed to pass 
around to the port side of the steamer, came ahead with the intention 
of going between the Scully and the Red Ash. It became apparent that 
the position of the Scully was such that the course of the Red Ash was 
converging with the side of the Scully and that the Moore could not 
squeeze through. The captain of tho. Moore then reversed and threw 
the head of the Moore slightly to starboard, whereupon the rope fender 
on the bow of the Moore went into the side of the Scully and damaged 
a plank in two places opposite the after cleat on the starboard side. 

The issue as presented is whether the Moser was at fault in crossing 
signals with the Ked Ash, or whether the Moore was at fault in going 
ahead, under orders of the captain in charge of the steamer, into a 
pocket where he could not extricate himself without being squeezed 
between the Red Ash and *the Scully. It is apparent that the space 
back of the Moore was narrower than the space between the Red Ash 
and the Scully, because the steamer was considerably wider than the 
Red Ash. It is also app^^rent that, if the Moore was close up against 
the Red Ash, it was impossible for her to extricate herself after reach- 
ing the position where her bow was substantially up against the Scully. 
It was therefore no negligence on the part of the Moore to then reverse 
and try to squeze through without damage, if possible. But the fault 
which may be urged against the Moore is that she had previously gone 
ahead and reached a position directly in front of the steamer, when she 
could, with apparent safety, have remained back alongside of the 
steamer and before reaching the Scully. It is evident that there was 
space enough for the Moore to remain behind the Scully, because the 
Moore, of course, was not as wide as the Scully and the Moser. 

The two-whistle signal was accepted by the captain of the Red Ash. 
He did this without any knowledge that the Moore was coming up into 
this pocket. The Moser did not know at the time of the signal that 
the Moore was going to come ahead into the pocket. There was no 
apparent danger to the Red Ash or the steamer by the maneuvers which 
the Moser executed in crossing the Red Ash's bow. I therefore see 
no negligence on the part of the Moser in crossing signals and attempt- 
ing to lie off the end of Pier B, or outside of the boats on the end of 
Pier B, until the Red Ash and the steamer passed by. None of the 
parties have alleged any fault against the tug captain on the bridge 
of the vessel in sending the Moore ahead at just that time, and it must 
therefore be assumed that it would not be negligence for either the 
Red Ash or the Moser to consider that the Moore was not going to get 
herself into danger, if the captain commanding the whole operation 
gave her orders to proceed ahead of the steamer and around to the 
port side after the Moser gave the two- whistle signal. It is also ap- 
parent that there was no great necessity for the Moore to get around to 
the port side of the steamer ; that is, there was no emergency, because 
the Red Ash and the steamer passed out safely, even with the added 
difficulty gf the collision between the Moore and the Scully. 



Digitized by 



Google — 



780 ,272 FEDERAL BEPORTEB 

So that the only question in the case would appear to be whether the 
captain of the Moore was sufficiently apprehensive of the position in 
which he would find himself when he started ahead and put himself 
directly in the path of the steamer, and into a position where he could 
not back out. Having" reached that position, it seems to the court that 
an alarm on the part of the Moore would at least have indicated the 
realization by the captain of the Moore that the quarters were too 
close for him, and the Red Ash might have sufficiently relieved the 
pressure by swinging sharply to port. But whichever way it be con- 
sidered that something might have been done, the fact remains that the 
captain of the Moore, having mistaken either the time or the space with- 
in which he could get around the Red Ash, then merely awaited the out- 
come and made the best of a bad situation. 

As he was responsible for that situation, and as no one else is at fault, 
it seems to me that the petition and libel of the Moore Company, as own- 
ers of the Moore, against the Moser, should be dismissed, and that the 
libelant should have a decree against the Moore. 



ADAMS et aL v. UNITED STATES. 

(District Court, D. Massachusetts. May 19, 1921.) 
No. 185& 

1. GalUsion ^»77— Lookout should be on forward deds. 

A steamer's lookout should have been posted on the forward deck, 
when he could x>erfectly well have stood there, and not on the bridge, 
about 100 feet aft the stem. 

2. OolUftion <&s>81— Fun speed in' fog, without lookout on forward deck, was 

gross negligeuee. 

It was gross fault for a steamer to smlntain full speed, at least eight 
or nine knots, through a fog, without a properly posted lookout. 
S. Cc^ision ^=>82 (3)— Sailing vessels must reduce speed in fog. 

The rule requiring moderate speed in fog applies to a sailing vessel 
as well as to steamers! where the sailing vessel could have reduced her 
speed and still liave been properly under command. 

4. Collision 0=9l44-'Critlci8m by vessel grossly at fault of other's navigation 

must be obiiously w^ founded. 

Criticisms, by the vessel which was grossly at fault, of the navigation 
of the other vessel, must be obviously well founded, to entitle the former 
to a decree of divided damages. 

5. Collision <S=»8a— Sailing vessel held at fault for carrying f uU saU In f 09 

and for want of vigilance. 

A sailing vessel, which collided with a steamer in fog, held at fault 
for proceeding under full sail at a speed of six knots, and for proceed- 
ing for a short time after the steamer's lights were discovered, without a 
lookout and without sounding her fog horn, while the lookout went 
below to wake the captain, and also for having no officer on deck author- 
ized to give prompt orders as the vessels approached each other. 

In Admiralty. Libel by Henry W. Adams and others against the 
United States. Decree rendered for divided damages. 

Blodgett, Jones, Bumham & Bingham, of Boston, Mass., for libelants. 

J. Frank Staley, Sp. Asst. Atty. Gen., of Washington, D. C. and 
Louis Goldberg, Asst. U. S. Atty., of Boston, Mass., for the United 
States. 
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MORTON, District Judge. This is a case of collision on the high 
seas between the Shipping Board steamer Lake Elsah and the Canadian 
schooner John M. Wood. It occurred between 3 and 4 a. m. on May 
23, 1920, about 13 miles off the southeast coast of Nova Scotia, in the 
vicinity of Little Hope Island. The schooner went down ; her crew 
were sayecj. There was a fog at the time, and the case presents the 
various issues which usually arise in such accidents. 

[1,2] The steamer's lookout was posted on the bridge, about 100 
feet aft the stem. He could perfectly well have stood on the forward 
deck; and he ought to have been posted there. The Sagamore, 247 
Fed. 743, 159 C. C. A. 601. The steamer had not slowed her engines 
on account of the fog and was maintaining full speed, at least 8 or 9 
knots, which was so clearly immoderate that discussion of the point is 
unnecessary. For a steamer to proceed at immoderate speed through 
a fog, without a properly posted lookout, was gross fault on her part; 
and I so find 

As to the schooner : She was a three-masted vessel about 140 feet 
long. She was on a vrindward reach — ^not close-hauled — with all sail 
set, and the wind about a point forward of the beam. She did not 
shorten sail, nor make any effort to reduce speed, because of the 
fog. There is some disagreement between her witnesses and those on 
the steamer as to the force of the wind ; but I think that the weight 
of the evidence tends to show that it was a light to moderate breeze, 
about 20 miles an hour. The schooner was carrying an unusually com- 
plete spread of sail ; she had the wind in a favorable point ; there was no 
sea to hold her back. Each of her crew who has testified on the point 
states her speed as about 4 knots. I think it clear, however, that this 
is an underestimate, not unrelated, perhaps, to the fact that 4 knots is 
generally recognized as moderate speed for a sailing vessel in a fog. 
On the other hand, I do not believe that in such weather she was 
making 8 or 9 knots, as the steamer's witnesses say. I think that she 
was probably going about 6 knots an hour; and I so find. She could 
have materially reduced this speed without unduly interfering with 
her ability to manoeuvre. 

On her deck were two men, a lookout forward, and a helmsman — who 
IS referred to as a boatswain — at the wheel. When the glare of the 
approaching steamer's light was discerned, the lookout left his post 
and went below to wake the captain. Then he went aft and exchanged 
posts with the helmsman. There was a period of perhaps a minute and 
a half after the light had been sighted and while the vessels were ap- 
proaching, during which the schooner was without a^ny lookout. Her 
fog horn was operated by her lookout, and during this critical interval 
it ^as not blown. The captain came on deck immediately on being call- 
ed, saw the steamer's light, and went below to put on more clothes, 
leaving nobody authorized to give orders upon the schooner's deck. He 
was again stmimoned to the deck by the helmsman after the steamer's 
green side light was seen, at which time the collision was imminent. 

[3] The rule regarding moderate speed in a fog applies to sailing 
vessels as well as to steamers, although different considerations enter 
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into the determination of what is moderate speed for a sailing vessel. 
Numerous cases have held that, where a sailing vessel could have re- 
duced her speed and still have been "properly under command," speeds 
even less than that here in question were too high and constituted fault. 
Indeed, The Chattahoochee (C. C. A. 1 St. Cu.) 74 Fed. 899, 21 C. C. 
A. 162 and The Robert M. Thompson (C. C." A. 2d Cir.) 244 Fed. 662, 
157 C. C. A. 110, deal with situations so similar as to be almost decisive 
of the present controversy. See, too, The New London (C. C. A.) 271 
Fed. 83. 

[4, 5] It is obvious, I think, that the steamer, having been grossly 
at fault, is endeavoring to relieve herself as far as possible by making 
every conceivable objection to the navigation of the other vessel ; and 
it is well settled that such criticism is viewed with suspicion and dis- 
favor by the admiralty courts, and will be disregarded unless obviously 
well founded. Nevertheless, it seems to me that for the schooner to 
carry full sail and maintain unnecessarily a speed of approximately 
6 knots through the fog, and to proceed for a period of time which, 
though short, was vitally important, without a lookout, and without 
sharply using her fog horn after she had become aware of the presence 
of the steamer, and to have no officer on deck in charge of her move- 
ments, and authorized to give prompt orders as the vessels approached 
each other, was negligence which cannot be overlooked. 

I therefore, not without some regret, have reached the conclusion 
that the schooner also must be adjudged at fault, as well as the steam- 
er, and there must be a decree for divided damages. 



LEB v. CITY OF NEW YORK. 

(District Court, B. D. New York. March 25, 19Zt.) 

Salvaire ^=^10 — Tug awarded salvage for service in preventing spread of fire. 

A tug held entitled to a salvage award in a small amount from the 
city for service in preventing the spread of fire by removing from a 
crowded slip a boat which lay next to a burning mbbish scow; 'such 
award not including the service rendered to the moved boat, which was 
otherwise comi^ensated. 

In Admiralty. Suit by Henry Lee against the City of New York. 
Decree for libelant 

Foley & Martin, of New York City, for libelant. 
John P. O'Brien, Corp. Counsel, of New York City, for respond- 
ent. 

CHATFIELD, District Judge. The issues in this case are some- 
what different from the usual salvage action. The fire occurred on a 
refuse scow in a crowded slip. The Lee was the first boat to arrive, 
and, in order to get to the fire, was compelled to remove the Lehigh 
Valley boat 221, which apparently was also in imminent danger. The 
witnesses agree that the blaze at that time was considerable in extent. 
Subsequent events prove that the danger was then as great to the sur- 
rounding objects as to the rubbish scow. In fact, the fire department 

^z;>FoT other cases see same topic ft KET-NUMBER In all Key-Numbered DigesU & Indezaa 
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subsequently pulled the rubbish scow out, because of danger to its sur- 
roundings, as well as to get at the fire conveniently. The fire depart- 
ment fought the fire for three hours, and poured on a tremendous quan- 
tity of water, hut apparently the total damage was to the rubbish. So 
that from the standpoint of the property saved, namely, a quantity of 
rubbish, which was of less value when it had to be moved than when 
it was burned up, this is not the usual salvage service. 

The Lee has been compensated for removing the Lehigh Valley 
from a situation where there must have been some immediate danger. 
As soon as the Lehigh Valley was out of the way, immediate danger 
was apparently greatly decreased by the presence of the Lee for the 
short time before the fire department arrived. It is plain, therefore, 
that we must separate the amount of work which the fire department 
expended in saving the rubbish and preventing a dangerous or trouble- 
some conflagration from the services which were rendered by the Lee 
in preventing at the outset a fire which would have quickly spread to 
something else than rubbish. 

It appears that the Lee did not pass out of the slip as rapidly as the 
fire department goes to a fire. Promptness cannot be taken as in any 
way derogatory to the fire department, and the impetuous and benefi- 
cial way the fire department goes directly at a fire probably was the 
reason why the Willett, the 221, and the Lee all tried to occupy one 
space at the same time. But, assuming that the Lee did not get out of 
the way fast enough, and that the Willett in its eagerness to get direct- 
ly at the fire did not appreciate the difficulty in hurdling a scow with a 
fireboat, the resultant dispute enters very little into the question as to 
whether the Lee is entitled to compensation 'for preventing the spread 
of the conflagration at the outset. 

Taking into. account the compensation to the Lee for the services 
tendered to the Lehigh Valley, the fact that there was no property di- 
rectly under process of salvage by putting out of the fire in the rub- 
bish, and that the work of the Lee was confined to beating down in its 
early stages a blaze which might have been communicated to other 
structures, I think that the services of the Lee did constitute salvage, 
and that some award should be granted, but not great in amount. With 
no danger to the Lee apparent, and with the fire department so close 
at hand, $150 would be a sufficient award. 

Decree accordingly. 



Ex Parte FLORES. 

(District Oourt, D. Arizona. April 2, 1021.) 
No. 0-1465. 

Citiiens ^=>7— Marriage does not confer citbenship on alieo prostitute. 

An alien prostitute, excluded from entry into tbe United States by Im- 
migration Act Feb. 6, 1917, f 3 (Gomp. St. 1918, Ck>mp. St Ann. Snpp. 1919, 
f 428914b), by express provision of section 19 of the act (Comp. St 1918» 
Comp. St Ann. Supp. 1919, § 42S9%jJ), does not, by her marriage to an 
American citizen after her illegal entry, become a citizen or change her 
status as an alien, subject to deportation under said section. 
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Habeas Corpus. Petition by Guadalupe Florcs for writ to secure 
discharge from custody. Petition denied. 

John L. Van Buskirk, of Tucson, Ariz., for petitioner. 

Thomas A. Flynn, U. S. Atty., of Phoenix, Ariz., and John H. 
Langston, of Phoenix, Ariz., John H. Miartin, of Tucson, Ariz., and 
Joseph Holub, of Phoenix, Ariz., Asst. U. S. Attys., for respondent 

DOOLING, District Judge, The petitioner, having been indicted in 
this court for having returned to the United States after having been 
deported to Mexico as an alien prostitute, and being in jail upon such 
indictment, applies for a writ of habeas corpus to he discharged from 
such imprisonment, for the reason, as stated in her petition, that she 
is an American citizen by virtue of her marriage to one Columbus 
Smith, a negro soldier bom in Virginia. The petition avers that her 
marriage long antedated any oflFense committed by her, and that there- 
fore her deportation was unlawful, and that, such being the case, she 
was entitled as such American citizen to return to the United States. 
An order to show cause having issued, a hearing was had upon the 
return to such order. It appeared on this hearing, and indeed from the 
testimony of the petitioner herself, that she came to this country from 
Mexico when she was 14 years old ; that she is now of the age of 20 
years ; that she lived for a long time in Nogales, Ariz., but that before 
her marriage she crossed the Tine into Nogales, Sonora, a number of 
times, remaining there for varying periods, and there practicing pros- 
titution. She was so engaged up to the time that she came back to 
the United States immedia,tely prior to her marriage with Smith. Hav- 
ing been a prostitute in Mexico at the time of her entry into the United 
States just prior to her marriage, she belonged to one of the excluded 
classes, was not entitled to admission, and was at that time subject to 
deportation. Her marriage to Smith, although he is an American cit- 
izen, did not change her status in that respect. The Immigration Act 
provides (Act Feb. 5, 1917, sec. 19, 39 Stat. 889 [Comp. St 1918, 
Comp. St. Ann. Supp. 1919, § 4289i4jj]): 

''The marriage to an American citizen of n female of the sexually Immoral 
classes the exclusion or deportation of which Is prescribed by this act shall 
not invest such female with United States citizenship if the marriage of such 
alien female shall be solemnized after her arrest or after the commlfislon of 
acts which make her liable to deportation under this act." 

That is the situation here. Her marriage was solemnized after the 
commission of acts which made her liable to deportation; that is to 
say, the acts of prostitution in Mexico immediately prior to her last en- 
try into the United States before her marriage. Such entry was un- 
lawful. As a prostitute she was then a member of the excluded 
classes, liable to immediate deportation. Because of the cited provi- 
sion of the Immigration Act, her marriage did not render her immune 
from such deportation, and when she was deported after pleading 
guilty in this court to practicing prostitution within the prescribed 
time, she was lawfully deported, and her return to this country sub- 
jected her to the indictment under which she is ndw restrained. 

Such restraint Being therefore legal, her petition for a writ of habeas 
corpus is denied. 
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UNITED STATES v. MALMIN. 

(Oircait Court of Appeals, (DUrd arcalt. April 23, 1921. Rehearing Denied 
t «>(tune IB, 1921.) 

No. 2683. 

L Mandamus ^=>151(2)— Incumbent of ot&ee not necessary party to proceed- 
, ings to comp^ officer to resume functions^ 

In mandamus to compel an absent Judge to resume the functions of his 
office, where the writ was to be directed to the respondent alone, and 
where all essential facts were established, and the title to the office was 
not in contest, the incumbent, appointed to succeed respondent, is not a 
necessary party. 

2. Mandamus ^=>1 — ^Freely employed to prevoit failure of Justice. 

While the exercise of the extraordinary power of mandamus is always 
guarded by the courts, it is freely employed to prevent disorder from a 
failure of Justice. 

8. Mandamus ^=»7— -Matter of discretion, not of right. 

Ordinarily a writ of mandamus is not demandable as a matter of right, 
but is awarded in the discretion of the court. 

4. Mandamus ^=>77(4) — ^WUI issue to enforce dear legal right to office. 

Where a clear legal right is shown, as where one lawfully in office 
has been ousted therefrom without authority, and it is in the public in- 
terest that he be speedily restored, mandamus will lie, and in such cases 
the courts may be said to have no discretion. 

5. Mandamus ^=^3(10) — Quo warranto <&='ll — ^Proper remedy to determine 

title to office, where facts are disputed. 

Unless the facts are wholly undisputed, raising only a question of law 
as to the right to an office, quo warranto, and not mandamus, is the 
proper remedy. 

€. Judges ^»3— GoTemor of Virgin Islands held wfthoot power to remove 
Judge and appoint successor. 

After Civ. Code Virgin Islands, c. 1, i 6a, authorising the governor to 
appoint two Judges for the district court, to hold office during good 
behavior, was repealed by the President under the power given by Act 
March 8, 1917, c. 171, iS 1* 2 (Comp. St. 1918^ Oomp. St. Ann. Supp. 1919, 
$1 3924 Ha, 392414b), the governor had no authority to remove a Judge 
from office and appoint his successor, even if he would have had such 
authority under that section. 

7. Mandamus ^=>77 (4)— Restores to office one onlftwfully removedL 

Mandamus is appropriate to restore to office one lawfully in possession 
of office and unlawfully removed, especially where it is a matter of public 
concern, and the officer was summarily removed, without notice or oppor- 
tunity to be heard, and in violation of law. 

B. Mandamus <d=»168 (4)— Restores officer showing clear prima facie title. 

Mandamus will issue to restore a removed officer, not alone on a right 
conclusively established, but on his showing of a clear prima fade title 
to the office. 

9. Mandamus <S=>S(10)^Does not issue to restore officer, if successor holds 

under color of title. 

The right of one who had a prima facie title to an office to mandamus 
to compel his restoration to the office after his successor had been install- 
ed therein depends on whether the successor occupies the office witi 
color of title, so as to be a de facto officer, in which case quo warranto 
is the appropriate remedy, or without color of title, in which case man- 
damus may be issued. 
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10. ^dgBM&at ^=»7(KS— Writ oi mandamus In suit bjr f^Temmeuft to restore 
removed otBeer not eondusiFe oo sobseciueot* proeeedines to contest tiftlft 

The issuance of mandamus on petition of the government to compel a 
judge, who had been unlawfully remoyed«ltf|} whose successor had been \ 

appointed, to resume possession of his oQce Is not conclusive of subse- j 

quent proceedings, if any be had, on diffar^ fftcts to contest the title i 

to the oflSce. 

11. Courts <&=»404— Circuit Court of Appeals has power to issue mandamus. 

Under Judicial Code, I 262 (Comp. St. f 1239), giving the arcuit Courts 
of Appeals power to issue writs not specifically provided for by statute, 
such courts have Jurisdiction to issue the writ of mandamus. 

12. Courts <^=»404— Circuit Courts of Appeals can issue mandamuft only in aid 
of appellate Jurisdiction. 

Under Judicial Code, S 262 (Comp. St f 1239), giving Circuit Courts 
of Appeals power to issue writs necessary for the exercise of their re- 
spective Jurisdictions, the Circuit Court of Appeals has power to issue 
mandamus directing the District Judge to perform his duties only in aid 
of its appellate Jurisdiction, since it has no supervisory Jurisdiction over 
District Courts, except in one or two specifically named matters, as in 
bankruptcy. 

13. Courts ^=>404~Mandamus to restore District Judge to office is in aid of 
appellate jurisdiction. 

Where a District Judge, ftom whose decision appeals and writs of 
error would lie to the Circuit Court of Appeals, had been unlawfully re- 
moved and a successor unlawfully appointed, the issuance by the Circuit 
Court of Appeals of mandamus to compel the Judge to resume the duties 
of his office is in aid of its appellate Jurisdiction. 

Buffington, Circuit Judge, dissenting. 

On Petitions for Rehearing. 

14. Mandamus ^=»175 — Govenunent of Viiiin Islands is not necessary party 

to mandamus to compel Judge to resume offiee^ and caonol obtain re- 
hearing. 

The government of the Virgin Islands is not a necessary party to pro- 
ceedings to compel a Judge of the District Court of the Islands to resume ! 
the duties of his office, after an unlawful attempt to remove him, and \ 
therefore such government cannot ask leave to have the final decree of 
mandamus opened for reargument. 

15. Mandamus <^=»175— Rehearing not granted to permit party not interested 
to be heard. 

The retired governor of the Virgin Islands, who attempted without au- 
thority to remove a Judge of the District Court of such Islands, has no 
interest, personal or official, in mandamus proceedings to compel the judge 
to resume his duties, and therefore the government's petition for rehear- 
ing, after the writ of mandamus was issued, to enable the retired governor 
to present his side of the case, will not be granted. 

Original petition by the United States against Lucius J. M. Malmin, 
Judge of the District Court of the Virgin Islands, for mandamus to re- 
quire the respondent to return to the Islands and resume the duties of 
his office. Peremptory writ issued. 

Webster S. Achey, Asst. U. S. Atty., of Philadelphia, Pa. 

Wm. Clarke Mason, of Philadelphia, Pa., James Hamilton Lewis, 
of Chicago, 111., and Hampton L. Carson, of Philadelphia, Pa., for de- 
fendant. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 
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WOOXLEY, Circuit Judge. The United States prays for a writ of 
mandamus directed to a judge of a territorial court absent from his dis- 
trict, commanding him to return and resume the duties of his office. 

The averments of the petition, paraphrased and compressed, are as 
follows : 

The Virgin Islands are territory of the United States, subject to the 
Constitution and such laws of the United States as are applicable there- 
to. The Congress, by Act of March 3, 1917, Ch. 171, gees. 1 and 2 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 392414a, 3924%b) 
provided : 

"That • • • all military, civil, and Judicial powers necessary to govern 
the West Indfan Islands acquired from Denmark shall be vested in a Govemor 
and In such person or persons as the President may appoint, and shall be 
exercised In such manner as the President shall direct until Congress shaU 
provide for the Government of such Islands. • • • 

"That until Congress shall otherwise provide, • • • local laws, In force 
and effect In said Islands on the seventeenth day of January, Nineteen hun- 
dred and seventeen, shall remain in force and eiFect in said Islands, and the 
same shall be administered by the civil officials and through the local Judicial 
tribunals established in said Islands, respectively ; and the orders, Judgments, 
and decrees of said Judicial tribunals shall be duly enforced. With the ap- 
proval of the President, or under such rules and regulations as the President 
may prescribe, any of said laws may be repealed, altered, or amended by the 
Colonial Council having Jurisdiction. The Jurisdiction of the Judicial tribunals 
of said Islands shall extend to all Judicial proceedings and controversies in 
said Islands to which the United States or any citizen thereof may be a 
party. In all cases arising in the said West Indian Islands and now review- 
able by the courts of Denmark, writs of error and appeals shall be to the Cir- 
cuit Court of Appeals for the Third Circuit, and, except as provided in sec- 
tions two hundred and thirty-nine and two hundred and forty of the Judicial 
Code, the Judgments, orders, and decrees of such court shall be final in all 
such cases." 

Pursuant to the power thus conferred, the President of the United 
States, on August 24, 1917, signed an Executive Order prescribing sun- 
dry rules, among which was the following; 

"Repeals, Alterations, and Amendments of local laws of the Virgin Islands 
of the United States by Colonial Council having Jurisdiction, shall be effective 
and enforced. when, and to the extent, said Repeals, Alterations and Amend- 
ments are approved by the Governor of said Islands • • • the President 
reserves the right to disapprove and set aside any enactments of the Colonial 
Council." 

Pursuant to the Act of Congress and thcfh-oclamation of the Presi- 
dent, the Colonial Council of the Municipality of the Island of St. 
Croix, in May, 1920, adopted, and the Governor of the Virgin Islands 
approved, a code of laws. By Section 5 (a), Chapter 1 thereof, it 
was provided: 

"Section 5 (a). There shall be appointed by the Governor two Judges for 
the District Court, one to reside in each Municipality, and, each shall hold 
office, until otherwise directed by Congress or the President, during good 
behavior and who shall be removed only for cause involving moral turpitude.** 

Under authority of this section of local laws, Joseph W. Oman, an 
officer of the United States Navy, and Govemor of the Virgin Islands 
by appointment of the President, appointed Lucius J. M. Malmin Judge 
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of the District Court of the Virgin Islands of the United States for the 
Municipality of St. Croix, as of June 12, 1920 ; formal notice thereof 
being conveyed to the appointee by the Acting Attorney General of the 
United States. 

First qualifying, Lucius J. M. Malmin, on September 1, 1920, en- 
tered into the performance of the duties of his said office. 

By Executive Order, dated the twelfth day of November, 1920, the 
President, in the exercise of the right reserved by the Executive Order 
previously cited, and under authority of the Act of Congress, approved 
March 3, 1917, revoked and set aside Section 5 (a). Chapter 1 of the 
Colonial Code for the Municipality of St v.roix, previously quoted. 
By force of this executive action, the United States asserts that all 
power to appoint a Judge of the EHstrict Court for the virgin Islands, 
theretofore vested in the Governor, was rescinded. Continuing, it 
avers, that on the twentieth day of November, 1920, Lucius J. M. Mal- 
min, Judge as aforesaid, departed from the Virgin Islands for the 
United States, on business, it is alleged, incident to the welfare of the 
Islands. When at sea an officer of the steamship handed him a letter 
from Joseph W. Oman, Governor of the Islands, revoking his ap- 
pointment as Judge of the District Court for the Municipality of St. 
Croix and enclosing a check in full payment of his salary. Subse- 
quently, Joseph W. Oman, Governor of the Islands, appointed as Judge 
of the said court one Frederick T. McKean, who at once assumed the 
duties of that office. 

On these facts, and particularly on the one which concerns the rev- 
ocation of Section 5 (a). Chapter 1 of the Colonial Code, the United 
States avers that on November 20, 1920, Joseph W. Oman, Governor 
of the Islands, was without authority in law to revoke the appointment 
of Lucius J. M. Malmin as Judge of the said District Court, that he 
was also without authority in law thereafter to appoint Frederick T. 
McKean as Judge of the «aid court, and that Frederick T. McKean is 
without warrant in law to hold the said office except in so far as he 
may be authorized under appointment by virtue of Section 15 of the 
Colonial Code to act during the absence of the said Lucius J. M« 
Malmin. 

Further averring it to be the duty of Lucius J. M. Malmin to return 
forthwith to the Virgin Islands and to resume tfie duties of his office 
in order that the purpoi|js of his appointment shall be fulfilled by the 
completion of cases formally begun before him, and in order also that 
parties litigant may have their cases heard before the only judge war- 
ranted by law to hear and finally dispose of them, to the end that, if 
aggrieved by final judgments, they may have opportunity, under the 
laws of the United States, to apply to this appellate court for review 
of the same, the United States prays this court to issue an alternative 
writ of mandamus, directed to Lucius J. M. Malmin, Judge of the Dis- 
trict Court of the Virgin Islands, commanding him to return forthwith 
to the Municipality of St. Croix and resume the duties of his office. 

Lucius J. M. Malmin, the respondent, appeared gratis, and, waiving 
the issue of an alternative writ, made answer by admitting all the facts 
averred in the Government's petition and by submitting himself to the 
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jurisdiction of this court. The United States demurred to the re- 
spondent's answer. Thus the cause is pleaded to issue, the issue being, 
whether a peremptory writ of mandamus shall be awarded or refused. 

As we regard the case, it presents three questions: First, whether 
the facts warrant the extraordinary remedy of mandamus; second, 
whether this court has jurisdiction in any event to issue such process ; 
and third, if it has," when and to what end may it resort to its exercise. 

[1,2] Before turning to the first quesnon, it is important to note 
that this is not a case where one, claiming title to an office, comes into 
court as relator in a petition for mandamus and assails the title of an- 
other. There is here no relator. The United States, the sovereign it- 
self, is the petitioner, moving by the Attorney General, at Washington, 
not merely by the local District Attorney. The District Judge, a serv- 
ant of the United States, is the respondent. The incumbent appointed 
to succeed him is not a party; nor in this action, where all essential 
facts are established and the title to the office is not in contest, and 
where the command of the court will be directed to the respondent 
alone, is the incumbent a necessary party. State ex rel. Leeds v. At- 
lantic City, 52 N. J. Law, 332, 338, 19 Atl. 780, 8 L. R. A. 697. It is 
also important to note that the object of the proceedings begun by the 
United States, is to invoke against the respondent, its servant, the ex- 
ercise by this court of an extraordinary power, which, though always 
guarded by courts, is freely employed "to prevent disorder from a fail- 
ure of. justice." Rex v. Baker, 3 Burr. 1265. 

[3, 4] In considering whether the facts are such as to invoke the 
remedy sought, it is to be observed that ordinarily a writ of mandamus 
is not demandable, as a matter of right, but is awarded in the discre- 
tion of the court. People v. Police ComVs, 107 N. Y. 235, 13 N. E. 
920; People v. Croton Aqueduct Board, 49 Barb. (N. Y.) 259; Wied- 
wald v. Dodson, 95 Cal. 450, 30 Pac. 580; Bedford v. Wingfield, 27 
Grat. (Va.) 333. But where a clear legal right is shown, as where one 
lawfully in office has been ousted therefrom without authority, and 
where it is in the public interest and conducive to peace and good gov- 
ernment that he be speedily restored, mandamus will lie. State v. Bald- 
win, 77 Ohio St. 532, 83 N. E. 907, 19 L. R. A. (N. S.) 49, 12 Ann. 
Cas. 10, with extended note?. With this in mind, courts regard their 
discretion as greatly contracted ; indeed, it has been said, that in ?uch 
case, the court, having authority to issue the writ, has no discretion at 
all. Illinois Central R. Co. v. People, 143 lU. 434, 33 N. E. 173, 19 
L. R.A. 119. 

[5] Addressing our discretion to the case, however, we find present 
the first requisite for the remedy of mandamus — ^a state of facts wholly 
undisputed, raising only a question of law. Otherwise the remedy would 
be by quo warranto. Howard v. Gage, 6 Mass. 462 ; In re Kenny, 52 
App. Div. 385, 65 N. Y. Supp. 204; Adams v. Duffield, 4 Brews. 
(Pa.) 9. 

The capital facts of the admitted situation on which the United 
States claims a legal right to the writ are these : 

[B] Under the Colonial Code of the Virgin Islands, the Governor 
was vested with power to appoint a District Judge. In the exercise of 
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that power he appointed the respondent. Thereafter the section of the 
code which alone vested him with appointive power was repealed by 
the President. After its repeal, the Governor removed the respondent 
as Judge and appointed another. If the Governor ever had power of 
removal, it was only by force of Section 5 (a), Chapter 1 of the Co- 
lonial Code. Similarly, his power of appointment was derived only 
from that section. When that section was repealed, it left him equally 
without power to remove one judge and to appoint another. As he 
did both these acts without sanction of law, they left both parties, the 
United States maintains, just where thfey were before, — the respond- 
ent as Judge with prima facie title to the office and the succeeding ap- 
pointee without color of title. 

[7-8] The law applicable to such situation is not uncertain. Admit- 
tedly, mandamus is not an appropriate process for testing title to pub- 
lic office. The appropriate process is quo warranto. Yet it is conced- 
ed that, with certain limitations, mandamus is an appropriate remedy 
to restore to office one lawfully in possession and unlawfully removed, 
Howard v. Gage, 6 Mass. 462; especially if it be a matter of public 
concern, Rex v. Baker, 3 Burr. 1265 ; Fuller v. Academic School, 6 
Conn. 532; Burr v, Norton, 25 Conn. 103; Ransom v. Boston, 193 
Mass. 537, 79 N. E. 823; State v. Baldwin. 77 Ohio St. 532, 83 N. E. 
907, 19 L. R. A. (N. S.) 54, 55, 56, 12 Ann. Cas. 10. This rule extends, 
as here, to one summarily removed from office without notice or op- 
portunity to be heard and in violation of law applicable to his office. 
People V. Keller, 158 N. Y. 187, 52 N. E. 1107; Geter v. Tobacco In- 
spection Com'rs, 1 Bay (S- C.) 354, 1 Am. Dec. 621. It restores the 
removed officer, not on a right conclusively established but on his 
showing of a clear prima facie title to the office. State v. Oates, 86 
Wis. 634, 57 N. W. 296, 39 Am. St. Rep. 912; Harwood v. MarshaU, 
9 Md. 83. If, after removal of one with prima facie title, a successor 
be installed in the office, the right of the former to a writ of mandamus 
depends on the occupancy of die office by the latter, that is, whether it 
be with color of title or without color of title. If he succeed to the 
office with color of title, there arises a dispute as to title, triable only by 
writ of quo warranto. This is on the theory that the office is filled, or in 
other words, that there is a de facto officer. "In such cases, the reason 
for the rule makes the fullness of the office de facto the test" as to 
whether quo warranto or mandamus lies. The rule therefore is : 

"That quo warranto and not mandamns is the remedy hi all cases in which 
an office is full de facto, excepting only those cases in which the office has 
been filled by proceedings palpably without legal warrant." State ex rel. 
Leeds v. Atlantic City, 52 N. J. Law, 332, 336, 19 Atl. 780, 781 (8 L. B. A. 697). 
and cases dted. 

In cases within this pertinent exception, the reason for the rule is 
wanting, that is, in "cases in which the facts before the court, or with- 
in its judicial knowledge, show that the relator was in office de jure 
et de facto, and that the defendant, while claiming to be in de facto, 
can make no claim to be in de jure." Then the office is not de facto 
full against the one lawfully appointed and imlawfuUy removed, for 
*'in contemplation of law, his title to the office de jure draws to it the 
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possession de facto." State ex rel. Leeds v. Atlantic City, 52 N. J. 
Law, 332, 337, 19 Atl. 780, 782 (8 L. R. A. 697) ; People v. Scmgham, 
20 Barb. (N. Y.) 302; State v. Hempstead, 83 Conn. 554, 78 Atl. 442, 
Ann. Cas. 1912A, 927 ; Metsker v. Neally, 41 Kan. 122, 21 Pac. 206, 13 
Am. St. Rep. 269. 

Applying these familiar principles of the law of mandamus to the 
imdisputed facts before us, it appears that the United States has shown 
in its servant, the respondent, a prima facie title to the oflBce, and has 
shown also that the succeeding appointee is without color of title, and 
that, accordingly, our answer to the first question — whether the facts 
warrant the extraordinary remedy of mandamus — ^must be in the af- 
firmative. 

[10] In thus finding in the United States a right to a writ of man- 
damus on the facts shown — the main question in the case as we regard 
it — we wish to make it clear that the scope of our decision is no broad- 
er than the facts on which it is based. People v. Gilmer, 10 HI. (5 Gil- 
i^mp) 242. It is conclusive only of the Government's right to ask us to 
compel its servant, under his prima facie title, to return to his juris- 
diction and to perform the duties of his office. It is not conclusive of 
subsequent proceedings, if any be had, on different facts to test the 
title to the office. State v. Gates, 86 Wis. 634, 57 N. W. 296, 39 Am. 
St. Rep. 912. Nor does it determine any question of the tenure of the 
respondent's office, the power thereafter to remove him and to appoint 
another or where such power, if any, resides. 

[11] Answer to the second question — whether this court has juris- 
diction in any event to issue such process — is made by Section 262 of 
the Judicial Code (Coaip. St. § 1239), which says: 

*The Supreme Court, the circuit courts of appeals, and the district courts 
shall have power to issue all writs not specifically provided for by stat- 
ute. • • •" VJ 

This provision has been construed to include the writ of mandamus. 
Barber Asphalt Co. v. Morris, infra; Minnesota, etc., Co. v. Dowagiac 
Mfg. Co., infra. 

[12] Answer to the third question — when and to what end may this 
court exercise its power to issue such writ — is likewise made by the 
same section of the Judicial Code when conferring upon Circuit Courts 
of Appeals "power to issue all writs not specifically provided for by 
statute" by prescribing — "which may be necessary for the exercise of 
their respective jurisdictions, and agreeable to the usages and princi* 
pies of law." 

We are aware of no supervisory jurisdiction over District Courts 
conferred upon Circuit Courts of Appeals, except in one or two spe- 
cifically named matters, as in bankruptcy. Our jurisdiction over Dis- 
trict Courts is therefore almost exclusively appellate. If this court has 
power to issue the writ of mandamus, it is only in aid of its appellate 
jurisdiction. That such power can be so exercised has been decided 
Barber Asphalt Co. v. Morris, 132 Fed. 945, 66 C. C A. 55, 67 L. R. 
A, 761 ; Minnesota, etc., Co. v. Dowagiac Mfg. Co., 126 Fed. 746, 61 
C. C. A. 352; Dowagiac Mfg. Co. v. McSherry Mfg. Co., 155 Fed. 
524, 84 a C. A. 38, certiorari denied 195 U. S. 630, 25 Sup. Ct 788, 49 
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L. Ed. 352; Ex parte Chicago Title & Trust Co., 146 Fed. 742, T7 C 
C. A/408. See Life & Fire Insurance Co. v. Wilson, 8 Pet. 291, 8 L- 
Ed. 949; Life & Fire Insurance Co. v. Adams, 9 Pet. 571, 9 L. Ed. 
233; Mclntire v. Wood, 7 Cranch, 504, 3 L. Ed. 420. 

[13] There remains, therefore, only one question, — ^whether the in- 
stant case is such as to invoke the remedy of mandamus in aid of this 
court's appellate jurisdiction. 

The appellate jurisdiction of this court does not arise from prior 
invocation alone; it is continuously existent. Matters which disturb 
that jurisdiction, either before or after it is invoked, are, therefore, cog- 
nizable here. If the absence of a lawfully appointed judge of a Dis- 
trict Court, from which appeals lie to this court, thereby affects the 
right of litigants to take appeals and the right of this coiut to enter- 
tain them, confessedly this court has power to restore the orderly pro- 
ceedings of the trial court by commanding the absent judge to return 
and transact its business. So also, when the District Court is occupied 
by a stranger exercising the functions of judge without color of " 
questions of the validity of judgments he enters and of appeals tatl 
may conceivably arise; yet they would arise in a ^ay which would 
leave this court helpless to correct the fundamental trouble ; for, un- 
questionably, the right of the incumbent — even if claimed under color 
of title to the office — ^to enter valid judgments could not be collaterally 
attacked and tried out on appeal, Hagner v. Heyberger, 7 Watts & S. 
(Pa.) 104, 105, 42 Am. Dec. 220, and the right of the public to a prop- 
erly constituted trial court from which appeals can validly lie could 
not be asserted or brought about in proceedings on appeal or by writ 
of error. 

It may be that valid appeals would lie from and valid writs of error 
could be directed to a de facto judge with color of title to the office; 
but as we are deciding this case on the theory o¥ law that the respond- 
ent's title to the office de jure draws to it the possession de facto, there 
is nothing left in the District Court (saving the effect of a possible ad 
interim appointment) on which the appellate jurisdiction of this court 
can validly operate. Therefore, it becomes essential to the appellate 
jurisdiction of this court that orderly proceedings in the District Court 
of the Virgin Islands be restored and to that end we shall enter an 
order, in the form prayed by the United States, that — 

"a writ of peremptory mandamns issue, directed to Lacitw J. M. Malmin, 
Judge of the District Court of the United States, commanding him to proceed 
forthwith to the Municipality of St. Croix, and there enter upon, undertake 
and perform the duties appertaining to the office of Judge of the District Court 
of the Virgin Islands aforesaid, so long as he shall continue hereafter lawfully 
to hold the office of Judge of the District Court aforesaid." 

BUFFINGTON, Circuit Judge (dissenting). In my judgment this 
court is without jurisdiction to grant and without power to enforce a 
writ of mandamus if it did issue. It has therefore seemed my duty to 
place of record, before such steps were taken, this my dissent. 

The sole jurisdiction of this court with reference to the Virgin or 
Danish Islands is statutory; the Act of Congress of March 3, 1917 
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(Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3924:^b), providing 
that— 

"In all cases arising In the said West Indian Islands and now reviewable 
by the courts of Denmark, writs of error and appeals shall be taken to the 
drcuit Ck>art of Appeals for the Third Circuit" 

The present petition being neither a writ of error nor an appeal and 
the case one not reviewable by the laws of Denmark, but being a pro- 
ceeding beg^n in this court, it follows that no express statutory juris- 
diction exists and that if implied authority be found for this court 
assuming such original jurisdiction, it must rest on the principle of law 
that an appellate court may use mandamus power where such writ is 
necessa^ to conserve its appellate jurisdiction. Accordingly it has 
been held that where an inferior court had before it a case, which in 
due course was reviewable by an appellate court, and such inferior 
court or a judge thereof, did or failed to do some act or thing which 
would prevent the appellate court from exercising its appellate juris- 
diction, the latter court would as an incident to such jurisdiction and in 
protection of that appellate power, issue a writ of mandamus and com- 
pel such inferior court or a judge thereof, to do the particular thing 
necessary to make the appellate jurisdiction effective. Barber Asphalt 
Co. V. Morris, 132 Fed. 945, 66 C. C. A. 55, 67 L. R. A. 761 ; Ex parte 
Chicago Title & Trust Co.. 146 Fed. 742, 77 C. C. A. 408; In re Mud- 
sill Mining Co., 65 Fed. 647, 13 C. C. A. 77, where it is said: 

"In BO far as the writ of mandamus is necessary for the exercise of the 
Jurisdiction of this court, as conferred by law. we have no doubt of our 
power to Issue It." 

These cases instance the use of this implied power of mandamus to 
preserve and make effective a statutory appellate jurisdiction. 

Now, as this implied power of mandamus, exercised to effectuate ap- 
pellate jurisdiction, is the only ground on which this present proceed- 
ing can rest, we turn to the record to ascertain whether this petition is 
in fact one whose substance and purpose is to use the writ of manda- 
mus to vindicate and conserve the appellate jurisdiction of this court, 
or whether under form of vindicating this court's appeBate jurisdic- 
tion the petition's real substance and purpose is to use the form of the 
writ to effectuate some other purpose. In entering on that inquiry, it 
is helpful to note four general principles affecting mandamus and 
which seem settled by authorities commanding respect : 

First. The writ of mandamus will not be used as a substitute for 
quo warranto to test a right to an office. Rex v. Oxford, cited later; 
Gregory v. BlancharS, 98 Cal. 311, 33 Pac. 199, wherein it is said : 

"The writ of mandamus is never employed for the purpose of trying title 
to property, whether the property be the right to land, or to an office, or to a 
franchise." 

Legg v. Annapolis, 42 Md. 203, where it is said: 

*The nature of the writ, and the end for which it was framed, direct upon 
what occasions it should be used. It was introduced to prevent disorder from 
a failure of justice, and defect of police. Its use is therefore confined to 



Digitized by 



Google 



794 272 FEDERAL BBPOBTEB 

those occaslonB T^here the law has established no specific remedy, and where 
in justice and good government there ought to be one. 6 Bac. Abr. tit. Mand. 
418." 

Rex V. Williams, 1 Burr. 402: 

"It is a common-law writ for restoring persons to corporate offices of which 
they are unjustly deprived, the title to the office having been previously de- 
termined in quo warranto." 

Second. Consent of parties before the court cannot confer jurisdic- 
tion to mandamus where no jurisdiction exists. Rogers v. Jenkins. 98 
N. C. 129, 3 S. E. 821 ; 17 Encyc. of Law, 505, 506, and cases cited. 

Third. Mandamus is not a writ of right, but its issue is a question 
of discretion. Ex parte American Steel Barrel Co., 230 U. % 46, 33 
Sup. Ct. 1007, 57 L. Ed. 1379, where it is said: 

"Aside from what has been said, the writ of mandamus would fully justify 
this court in the exercise of a wise discretion in denying relief." 

People V. Ketchum, 72 111. 215, where it is said: 

"It must be remembered that the writ of mandamus is not a writ of right, 
demandable by the state acting through their law officer, but its Issue is 
discretionary with the court, acting upon existing facts, and viewing the 
whole case with due regard to the consequences of its action." 

13 Encyc. 498, where it is said, quoting authorities: 

"The issuance of a writ of mandamus is within the discretion of the court 
to which application is made, and is not always a matter of right" 

Fourth. Where the law provides another and adequate remedy to 
meet a situation, mandamus will not be used to relieve. State ex rel. 
Leeds v. Atlantic City, supra, where it is further said : 

''Mandamus only lies, as a general rule, where there is no other adequate 
remedy ; nor can it be availed of as a writ of error." 

See, also, In re Iron County, 71 Fed. 768, 18 C. C. A. 314, 37 U. S. 
App. 622, In re Miudsill Min. Co., 65 Fed. 647, 13 C. C. A. 77, 31 U. 
S. App. 112, Ex parte Newman, 81 U. S. 168, 20 L. Ed. 877, and Rex 
V. Oxford, 1 N. & P. 474, where it is said : 

"In Rex V. 4Colchester, 2 T. B. 249, the doctrine is laid down that, if the 
party has another remedy by quo warranto, a mandamus wiU not be issued." 

Bearing in mind these general principles, we start with the fact dis- 
closed by the petition that this proceeding in no way affects, conserves, 
or concerns the present or future appellate jurisdiction of this court 
over any case now pending in the District Court of the Virgin Islands. 
No litigant in any case in the inferior court is a party to this proceed- 
ing, nor is there any showing that the appellate jurisdiction of (his 
court to review his case by writ of error is being taken away or denied 
any litigant or that his cause is delayed on its way to review by this 
court. On the contrary, the petition itself shows that the work of that 
codrt is proceeding. In that regard, the petition states that subsequent 
to November 20, 1920, the Governor of the Danish Islands, who had 
been appointed by the President and confirmed by the Senate — 

''appointed one Frederick T. McKean as a judge of the District Court of the 
Virgin Islands and your petitioner is advised that the said Frederick T. Mc- 
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Kean entered Into the perfonnance of the duttee of a Judge of the District 
Court of the municipality of St Croix, March 8, 1921, and la now continuing 
to act as such Judge." 

It will therefore appear that, whatever be the claim or title of the 
respondent in the present case to the office of judge which the Gov- 
ernor's appointee, McKean, is now filling, and whatever the right or 
the lack of right of the latter may prove on a judicial inquiry into that 
question, it is apparent that the appellate jurisdiction of this court is 
not being denied, postponed, or interfered with by any act of his, and 
that the District Court of the Danish Islands is hearing and deciding 
causes, and, for aught that appears in the petition, any suitor in any 
case in that court may review in this court any ruling of such court, 
including the right of the sitting judge to act. Berger v. United States, 

255 U. S. , 41 Sup. Ct. 230, 65 L. Ed. ; Ex parte American Steel 

Barrel Co., 230 U. S. 45, 33 Sup. Ct. 1007, 57 L. Ed. 1379; Matter of 
Christensen Engineering Co., 194 U. S. 458, 24 Sup. Ct. 729, 4« L. Ed. 
1072 ; Henry v. Speer, 201 Fed. 869, 120 C. C. A. 207; Ex parte Glas- 
gow (D. C.) 195 Fed. 780; Glasgow v. Moyer, 225 U. S. 420, 32 Sup. 
Ct. 753, 56 L.Ed. 1147. 

Moreover, the writ of mandamus cannot be used to perform the of- 
fice of a writ of error. Ex parte B. & O. R. R., 108 U. S. 566, 2 Sup. 
Ct. 876, 27 L. Ed. 812, and cases cited. It is, however, suggested that 
on the face of the petition the respondent in this petition is the lawful 
and only judge of such inferior court, and that his absence from the 
court is in some way taking away the right of suitors to appeal to this 
court because procedure in their causes is not being had by the lawful 
judge and is thereby being frustrated by the action of one who is dis- 
placing the lawful judge. 

Assuming, if such were the ascertained facts of this case, that the 
contention made might be sustained, we have by the showing of the 
petition the actual fact of the inferior court proceeding in its work and 
presiding therein a judge, who is a de facto judge at least, and whose 
appointment was made by a Governor appointed by the President and 
confirmed by the Senate, by virtue of an act of Congress which pro- 
vides : 

•That, except as hereafter provided, aU mlUtary, civil and judicial powers 
necessary to govern the West Indian Islands acquired from Denmark, shall be 
vested in a Governor and in such person or persons as the President may 
appoint, and shall be exercised in such manner as the President shall direct 
until Congress shall provide for the government of such Islands: Provided 
that the President may assign an officer of the army and navy to serve as 
such Governor and perform the duties appertaining to said office : and provid- 
ed further, that the Governor of said Islands shaU be appointed by and with 
the* advice of the Senate." 

We have therefore before us not the case of a mere interloper or of 
one whose title is merely colorable and clearly void, but of a de facto 
officer, appointed by the executive head of the Islands and claiming to 
act imder statute authority and whose title is at least based on such 
semblance of authority as to challenge examination and hearing and 
not be held void on its face. And because under such circumstances 
mandamus has been held not the appropriate remedy in a court of orig- 
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inal jurisdiction (Rex v. Oxford, supra; Rex v. Colchester, 2 T. R. 
259) ; it would seem it is even less so in an appellate court, whose ap- 
pellate jurisdiction is not shown by the judge of the inferior court, but 
who, as set forth in the petition, is "now continuing to act as such 
judge/' Certain it is that no such de facto judge should have his ten- 
ure passed upon by implication, and it has been held (People v. Sara- 
toga, 54 Hun [N. Y.] 16, 7 N. Y. Supp. 125) that he should have notice. 
Indeed, the facts disclosed in this case make it one in which the opin- 
ion of Justice Coleridge in Rex v. Oxford, 1 Nevile & Perry's Reports, 
474, is in point when he says : 

"I think In this case, when we look at the facts agreed on hy both parties, 
this remedy of a mandamus Is wholly or in part unnecessary. If it is to be 
taken that the whole proceedings relative to Mr. Dry are a nullity, that his 
election was merely colorable and void, then undoubtedly, according to Rex t. 
(Colchester, a mandamus is the proper remedy. I am not, howerer, prepared 
to say that aU that has been done is merely colorable. If it be conceded that 
the mayor has done so little that Mr. Towle remains councillor, then a manda- 
mus is an improper remedy. If, on the other hand, that which has been 
done is not merely colorable and void, but has put Mr. Dry in office, then an 
information in the nature of a <iuo warranto is the proper remedy." 

And as said by the Supreme Court of the United States in Bayard v. 
White, 127 U. S. 250, 8 Sup. Ct 1223, 1225 (32 L. Ed. 116) : 

"The writ of mandamus is a remedy to compel the performance of a duty 
required by law, where the party seeking relief has no other legal remedy and 
the duty sought to be enforced is clear and indisputal)t€. Knox County y. As- 
pinwaU, 24 Howard, 377, 383. Both requisitejs must concur in every case.^ 

Moreover, as we have seen, the high prerogative writ of mandamus 
is not a writ of absolute right, but one whose grant or refusal depends 
on the exercise of wise discretion ; it will not be granted where other 
ways of meeting the situation exist. And this case is particularly one 
where a wise discretion suggests the refusal of the writ and a resort 
to other branches of the government to settle the controversy here in- 
volved. If a situation of disputed authority exists in this territorial 
possession, the executive department of the government, to which the 
statute has committed '*all military, civil and judicial powers necessary 
to govern the Islands acquired from Denmark," can for the time being 
exercise such power as, in its judgment, the situation calls for, subject, 
of course, to this court, in the due exercise of its appellate jurisdictioa 
on writ of error or appeal, deciding whether the judge deciding any 
appealing litigant's case had lawful authority to act. 

That question we ought not to forejudge or foreclose in this ex parte 
and consent proceeding. An examination of this petition shows that, 
while it is in the name of the United States and was filed, as stated at 
the argument, with the concurrence and at the direction of the Attor- 
ney General, the fact remains that this petition as filed relies on no oth- 
er right or interest of the petitioner than that arising from the office of 
United States district attorney for the Eastern district of Pennsyl- 
vania, which office has no connection with the inferior or appellate 
court here concerned. So, also, the respondent represents himself 
alone and the office of which he says he is the sole and lawful incum- 
bent. It is true that he and the district attorney agree in asking that a 
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mandamus issue; but, as we have seen consent cannot create manda- 
mus jurisdiction, and this consent decree would include no one but the 
consent parties. Moreover, it is a fundamental principle in the law of 
mandamus that it is never granted where, if issued, it would be unavail- 
ing (State V. Archibald, 43 Minn. 328, 45 N. W. 606), or where com- 
phance with it would be nugatory in its effects or fruitless in results 
to the relator (Williams v. Lincoln County Com'rs, 35 Me. 345). 

By virtue of its federal status, this court, in a case where it has man- 
damus jurisdiction and it issues the high prerogative writ of manda- 
mus, has the right to call to its aid the entire power of the federal gov- 
ernment to enforce its decree; but in the present case whether the is- 
sued writ shall enforce the mandamused command of this court, or be 
a mere paper pronouncement on an academic question, depends, not 
upon the will, purpose, and power of the court which issues the com- 
mand, but on. the action of other branches of the government to which 
congress has committed "all military, civil and judicial powers neces- 
sary to govern the Islands acquired from Denmark." 

Indeed, we can well see that, if we were to mandamus the respond- 
ent and, under penalty of attachment, for contempt, direct him to hold 
court in the Virgin Islands, and the mandamus means nothing, unless 
this be its command and the specific act ordered, and he were to pro- 
ceed to the Virgin Islands, and the executive department should, when 
he arrived there, order him not to interfere with their appointee, then 
that situation would arise analogous to that in Ohio v. Wyandot Coun- 
ty, 7 Ohio St. 278, where, in refusing to mandamus, that court said : 

"If the peremptory writ of mandamus were to issue, and the defendants 
foiled to obey it, they wonld be liable to process for contempt ; while, on the ^ 

other hand, if they obeyed it, they would be equaUy in contempt for dis- 
obedience to the decree of injnnction." 

Such an intolerable situation would not be an admission of the im- 
potence of this court to assert its jurisdiction, but its impotence to as- 
sert jurisdiction would be proof of its lack of jurisdiction. 

In my judgment, this court should decline to issue a mandamus and 
dismiss the petition without prejudice. 

On Petitions for Rehearing. 

PER CURIAM. On the 27th day of April, 1921, a peremptory writ 
of mandamus issued out of this court addressed to the person and em- 
bodying the mandate appearing in the foregoing 'opinion. The writ 
was formal and final in all respects. It was signed by the court's offi- 
cers and bore the court's seal. It was the last act of the court in a 
proceeding of this character. 

Under date of May 9, 1921, tlie Government of the Virgin Islands 
of the United States prepared and later filed with this court a petition 
for rehearing, challenging the authority of the Attorney General of 
the United States to institute these proceedings and alleging mistakes 
of fact and errors of law therein. 

While the petition for rehearing was pending, namely, on May 18, 
1921, Summer E. W. Kittelle, an officer of the United States Navy, 
recently appointed Governor of the Virgin Islands, being of opinion 
that this court was wrong on the facts and the law of the case, and 
conceiving that "all ♦ * * judicial powers * * * necessary ^^^^ 
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to govern the West Indian Islanas" were vested in him by the Act of 
Congress of March 3, 1917 (39 Stat. 1132, c. 171 [Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 3924%a]), but forgetting that under an 
express exception in the same statute appellate jurismction over the 
courts of those Islands was conferred upon this court, issued to the 
people of the Virgin Islands a proclamation, executive in name and 
judicial in form, imder his hand and the seal of the "Department of 
the Navy, The Virgin Islands," citing the writ of mandamus issued by 
this court, quoting from the court's opinion, and concluding in the 
following words: 

•*I, Summer B. W. Kittelle, Governor of the Virgin Islands of the United 
States of America, do hereby warn and adjnre all persons, and particularly the 
said Lucius J. M. Malmln (the person named In the peremptory writ of 
mandamus), to refrain and desist from In any wise Interfering with or molest- 
ing the administration of the courts of Justice, or any department thereof, of 
the said Virgin Islands of the United States of America, as actually admin- 
istered on this eighteenth day of May, 1921, and they are hereby enjoined and 
prohibited from so doing. 

'*And it is hereby further proclaimed that any one disregarding this order 
will do so at his peril, that is to say, that he will be prosecuted In accordance 
with the law In such cases made and provided." 

While we do not overlook in this act of the Governor of the Virgin 
Islands what appears to be an open defiance of the orderly process of 
this court, issued within jurisdiction exclusively its own, we shall, in 
the habit of courts of law, restrain an expression of our views and con- 
fine our action, for the present, to the matter in hand, namely, the pe- 
tition for rehearing. 

[14] Having regard to the character of the mandamus proceedings 
in which this court issued its peremptory writ of mandamus, both in 
respect to its subject-matter and to the officiSil to whom it was ad- 
dressed, we are of opinion that the Government of the Virgin Islands 
was not a necessary party thereto, and, accordingly, is not now in posi- 
tion to ask or be granted leave to open the decree and reargue the 
case. The petition of the Government of the Virgin Islands is there- 
fore denied. 

[16] On May 19, 1921 — ^the day following the Governor's procla- 
mation to the people of the Virgin Islands — ^the United States, acting 
through the United States Attorney for the Eastern Kstrict of Penn- 
sylvania, also filed a petition for rehearing. In this petition complaint 
is made that the proteedings were instituted by the Attorney General 
of the United States without consultation with the Navy Department 
and the request is made that the decree be opened and the writ be tem- 
porarily vacated to the end that Rear Admiral J. W. Oman, until re- 
cently Governor of the Virgin Islands and now relieved, be afforded 
an opportunity "to present * * * his side of the case and to jus- 
tify in law his action in removing Judge Lucius J. M. Malmin." As 
we are of opinion that the retired Governor of the Virgin Islands has 
no interest in these proceedings, official or personal, we are constrained 
to deny the petition for rehearing filed by the United States. 

Note. — ^The President of the United States later made effective the mandate 
of the Circuit Court of Appeals by ordering the Governor of the Virgin Islands 
to withhold interference with the writ of mandamus issued in thia case and in 
the future generally to rospect the processes of the courts. 
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OSAKA SHOSEN KAISHA ei aL v. PACIFIC EXPORT LUMBER CO. 

(drcalt Court of Appeals, Ninth Circuit. May 9, 1921. Behearing Denied 

June 13, 1921.) 

No. 3609. 

1. Sfalppiiiir ^=»133— Part performanee of oontraet of affrdghtment creates 

lien on Tcssel for failure to take on cargo. 

Where a charter for the shipment of lumber had been partly executed 
by the ship, by the loading of the hold cargo and part of the deck cargo, a 
maritime lien arises against the vessel for her refusal to take on the 
balance of the cargo, though such balance had not been cut at the mill. 

2. Shipping <@=»133 — ^Liens of ship and cargo are not necessarily always re- 

ciprocaL 

Though the lien of the ship on the cargo for freight and expenses and 
the lien of the cargo on the ship for its safe carriage and delivery are 
very generally reciprocal, it is not necessary that such reciprocity exists, 
and a Hen may arise against the vessel before the vessel would have a 
lien against the cargo. 

Appeal from the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Libel by the Pacific Export Lumber Company against the steamship 
Saigon Maru, of which the Osaka Shosen Kaisha was claimant. De- 
cree for libelant (267 Fed. 881), and the claimant and the United States 
Fidelity & Guaranty Company, as surety, appeal Affirmed. 

Huffer & Hayden, Frank A! HufFer, William H. Hayden, and Ger- 
ald H. Bucey, all of Tacoma, Wash., for appellants. 

Wood, Montague & Matthiessen and Erskine Wood, all of Portland, 
Or., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appellant steamship company is a Jap- 
anese corporation, and the owner of the steamship Saigon Mam, on 
which it agreed by charter party made with the appellee, a corporation 
of the state of Oregon, to carry from a port on the Columbia or Willa- 
mette river a full cargo of lumber, including a full deck load, to Bom- 
bay, India, and there deliver the same to parties to whom the appellee 
contracted to sell and deliver it. The other appellant is surety only. 
In pursuance of the terms of the charter party the steamship came to 
Portland, and there received from the appellee a full cargo of the lum- 
ber below deck, and 241,559 feet, board measure, on her deck, after 
which the captain of the ship refused to receive any more, on the 
ground that it would not be safe to do so. 

The court below found and held that the ship could safely have tak- 
en on deck 308,441 additional feet of lumber, and for her failure to do 
so held her liable in rem for damages in the sum of $2,453.65, with in- 
terest at the rate of 6 per cent, per annum from August 2, 1917, for 
and on account of loss of profits suffered by the libelant by reason of 

^z=>F0T oUier cases see same topic & KEY-NUMBER in all Key-Numbered Digests & iDdesea 
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the ship's failure to carry and deliver at Bombay the 308,441 additional 
feet of lumber, and in the further sum of $5,192.86 for and on ac- 
count of the claim for damages made against the libelant by the parties 
to whom the appellee had agreed to deliver the said additional 308,441 
feet of lumber, with interest thereon at the rate of 6 per cent, per an- 
num from August 2, 1917, besides costs. 

The record shows, and the trial court so found in effect, that the 
308,441 additional feet of limiber mentioned had not been sawed by the 
mill company from which the appellee had engaged it, because of the 
refusal of the captain to receive upon the deck of the ship more than 
the 241,559 feet that he had already taken aboard. 

[1] The primary question in the case, therefore, is whether in such 
circumstances the appellee ever acquired any lien on the ship, growing 
out of the 308,441 feet that the captain refused to receive and carry, in 
view of the facts relating thereto. The respective positions of the op- 
posing proctors may be briefly stated : 

On the part of the appellee the contention is that, by taking on board 
a portion of the cargo covered by the charter party, the ship thereby 
entered upon the performance of the contract, and that a maritime lien 
thereupon arose against her and in favor of the libelant, not only as re- 
spects the portion so actually received, but also as respects the entire 
contemplated cargo ; whereas the appellants insist that there can be no 
lien against or in favor of the ship as regards any portion of a con- 
templated cargo not actually placed on board, or in the custody of or 
under the control of the ship, and especially so in respect to such por- 
tion of the contemplated cargo as does not in fact exist. The proctors 
for the appellee concede that it is the settled law in this country that, 
where the contract remains wholly executory, the ship is not liable in 
rem for any breach of it ; but they urge that where she partly executes 
the contract, as by taking on board a part of the cargo, as was done 
in the present case, she thereby becomes liable in rem for all breaches 
of the contract. 

The learned judge of the court below sustained this position of the 
proctors for the appellee, citing in support of his ruling the cases of 
Scott V. The Ira Chaffee (D. C.) 2 Fed. 401 ; The Hermitage, 12 
Fed. Cas. 27, No. 6410; The Williams, 29 Fed. Cas. 1342, No. 17, 
710; The Director (D. C.) 26 Fed. 708; The Starlight (C. C.) 42 F^d. 
167; The Oscoda (D. C.) 66 Fed. 347; The Helios (D. C.) 108 Fed. 
270; The Oceano (D. C.) 14« Fed. 131 ; Wilson v. Peninsula Bark & 
Lumber Co., 188 Fed. 52, 110 C. C. A. 190. 

The contention of the appellants that the cases so cited are not here 
applicable we think not well founded. On the contrary, the last case 
there cited, Wilson v. Peninsula Bark & Lumber Co., 188 Fed. 52, 
110 C. C. A. 190, which is a decision by the Court of Appeals of the 
Sixth Circuit, while based upon a state statute — ^as appears from the 
record of that case, not, however, called to our attention until the peti- 
tion for rehearing in the present case was filed — ^is, it seems to us, 
strikingly in point upon the question, urged by the appellants, that the 
308,441 feet of lumber had not been sawed prevented the lien claimed 
by the appellee from attaching to the ship. In that case the court said: 
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"The controlling foctB disclosed by the testimony are substantially as 
follows: The libelant had contracted to famish certain hemlock timbers at 
the government's locks in Sault Ste. Marie. It had purchased these timbers 
from the Worcester Company under a contract wMch required the latter com- 
pany to deliver the timbers to the libelant, *f. o. b. water, delivered alongside 
boat at Chassell.' It was necessary for the libelant to transport or cause to 
be transported the timber from Chassell to Sault Ste. Marie for delivery. For 
thAs purpose, on July 25, 1908, the libelees entered into the following con- 
tract with the libelant: 

"*0n the part of the owners of the steamer Mathew Wilson, we hereby 
agree to carry approximately 1,000,000 feet of 12-12 hemlock timbers from 
Ghasse]!, Mich., to Sa\ilt Ste. Marie, Mich. ; /said timbers to be delivered on or 
before Nov^nber 15, 1908. The commencement of said delivery to be at your 
call in about 10 days. 'The price for delivering said timber to be $1.50 per 
M. Said timber to be received in sufficient water alongside of boat, either in 
rafts or cribs, and to be delivered at Sault Ste. Marie on dock as far away 
from the boat as the boom will reach ; you to care for the timber as soon as 
it ifl cast from the boom.' 

*The first notice that timber was ready for transportation, and the first 
call for the vessel, was given and made by the charterer .August 18, 1908, as 
appears from the following telegram, addressed to William Wilson: *We 
chartered steamer Mathew Wilson some time ago, Chassell to Soo, Mich, haul 
timber. No word since. Want to know at once when we can expect it 
Three loads ready. Wire answer.' 

**In response to this call, the vessel arrived at Chassell on Thursday, Septem- 
ber 3d. After the hold was filled with certain lumber destined to Muskegon, 
which the vessel was at the time also engaged in transporting, they pro- 
ceeded, on Friday, September 4th, in the afternoon, to load the hemlock 
timbers on the deck of the vessel. The notice of August 18th stated that 
the charterer had 'three loads ready,' yet because of the close inspection 
made by the representative of the government as the timbers were being put 
aboard the vessel, and perhaps from some other causes not important, it re- 
sulted that there were only about 153,000 feet of timber then actually at 
Chassell ready for transi)ortatlon. The timbers were put aboard Friday 
afternoon, Saturday, and Sunday morning up to 9 o'clock. A short time 
thereafter^ and without demanding any additional timber to complete the 
cargo, the vessel sailed for the Sault." 

The claim of the vessel there was that, when first called by the li- 
belant and notified that three loads of lumber were ready, it responded, 
and on arrival at Chassell found only a small portion of that amount 
ready, and because the libelant failed to furnish sufficient timber it was 
compelled to sail with a short cargo, and was therefore relieved from 
further performance under the diarter. The court, however, held 
against that claim, and sustained the libel for damages, just as the 
court below did in the case now before us. 

Originally ships were held liable in rem imder contracts of affreight- 
ment which were purely executory, but that rule was at an early day §0 
modified in this country as to hold them so bound only after actually 
entering upon the performance of the contract. The Ira Chaffee (D. 
C.) 2 Fed. 401 ; The Monte A. (D. C.) 12 Fed. 331 ; The J. F. Warner 
(D. C.) 22 Fed. 342; The Director (D. C.) 26 Fed. 708; The Starlight 
(C C.) 42 Fed. 167 ; The Oscoda (D. C.) 66 Fed. 347; The Eugene (D. 
C.) 83 Fed. 222; Id., 87 Fed. 1001, 31 C. C. A. 345; (decision by this 
court) ; The Oceano (D. C.) 148 Fed. 131. See, also. The Margaretha, 
167 Fed. 794, 93 C, C. A. 184; Wilson et al. v. Peninsula Bark & Lum- 

272 F.— 51 
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ber Co., 188 Fed. 52, 110 C. C. A. 190; The Helios (D. C) 108 Fed. 
270. 

The decision of the Circuit Court of Appeals of the First Circuit in 
the case of The S. L. Watson, and The Thomas P. Sheldon, 118 Fed. 
945, 55 C. C. A. 439, is far from holding that a maritime lien does not 
lie against a ship for the breach of a contract, where she has entered 
upon the performance thereof and performed it only in part. That 
such is not the doctrine of that decision is very clearly shown by the 
statement made by the cpurt (118 Fed. 953, 55 C- C'A. 447) that it 
"might have reached the same conclusion by accepting that" of this 
court in the Eugene Case above cited. 

In the Watson and Sheldon Cases the owner of the barges contract- 
ed that they should transport five cargoes of coal from Lambert's 
Point, in Norfolk, Va., to Providence, R. I., at 80 cents per ton. It was 
stipulated that the barges should "take turns in loading, as customary," 
and that in case cbal'was not ready to load them when they reported 
for cargo, within a reasonable time, the owners should have the option 
of loading on other coal, and returning next trip to load under the 
charter. One cargo was loaded on each of the barges, was transported 
and properly delivered, but neither barge took on any portion of the 
cargo for which a lien in rem was claimed against them. The court 
held that, so far as the three remaining cargoes were concerned, the 
contract was purely executory — saying; 

"It has now become a settled practice, where several vessels make up a 
line, for the managers to make contracts that goods shall go forward by one or 
any other of the vessels of the line, depending on the times of arrival and 
other contingencies. It seems an extraordinary position, heretofore unheard 
of, that all the vessels of such a line can be held in solido for the breach of 
such contracts, so far as executory, even if parts of the cargoes oontraeted 
for had been sent forward. Yet this is necessarily the fundamental principle 
underlying the position of the libelant in the cases before us. To permit 
Hens to be sustained as claimed by it in solido against sundry vessels would 
be to go entirely beyond the purpose of the admiralty law in granting them. 

"The several vessels of a supposed line, and in this particular case, by 
analogy, the barges, so far as voyages not completed are concerned, are In no 
fault. The latter never entered into any contract, either expressly or by im- 
plication: but they well and truly performed such voyages as their owner 
directed them to perform. They should not be held liable for breaches of 
duty of merely their owners. • ♦ • To permit liens such as are now 
claimed would, go beyond the necessities of the admiralty law, would extend 
liens in violation of the principles stated by Mr. Justice Curtis in The Kler- 
sage, and would assess damages against a vessel not a party to a contract for 
a particular voyage either directly or by partial execution of that voyage. As 
to the latter proposition, we may well add that while, so far as the charterer 
and the owner of the barges were concerned, the charter was continuous ; yet 
the vessels, being inanimate, could not, by the very nature of things, enter Into 
a strictly executory contract. Each of them could be subjected to sudi 
duties only as might arise by implication of law from the drcumstanoes of a 
voyage, or other concrete act, on which it had in fact entered, and therefore, 
as to them, each of the several voyages was logically independent and single." 

[2] True it is that the lien of the ship on the cargo for freight and 
expenses in connection with its carriage, and the lien of the cargo on 
the ship for its safe carriage and delivery, are very generally recipro- 
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cal ; but in the nature of things such reciprocity does not and cannot 
exist in every case. This illustration of that fact is given by the ap- 
pellee : 

*'AU afirreements for the carriage of persona or property by Teasels are 
contracts of affreightment." Benedict (4th Ed.) || ld9, 201. 

Yet where a passenger takes passage on a vessel, and the vessel re- 
ceives him on board and commences the voyage, but fails to complete 
it, she is liable in rem for her failure. Obviously in such case such 
reciprocity does not exist, for there can be no lien on the passenger. 
The cases of The Eugene (D. C.) 83 Fed. 222, and Stone et al. v. The 
Relampago, 23 Fed. Cas. 158, No. 13,486, and other cases there men- 
tioned, are illustrations. 

We have given very careful consideration to the arguments and the 
evidence regarding the refusal of the ship to take on her deck the 308,- 
441 additional feet of lumber and carry it in accordance with her con- 
tract, and are of the opinion that we would not be justified in interfer- 
ing with the finding and conclusion of the trial court respecting that 
matter. So, too, do we think we are concluded by the findings and con- 
clusions of the learned judge upon the question of damages. To review 
the record upon the subject in detail would serve no useful purpose. 

The judgment is affirmed. 



CAVALUOTIS ▼• LA FONOERE DE- FRANCE ET DES COLONIES et 
al. (CANARIS, Intervener). 

(Circuit Conrt of Appeals, Second arcnit AprU 13, 1921.) 

No. 178. 

1. Admiralty ^=»50— Interventioa not dolled for poncompHance with nilea of 

proeedure. 

A right to intervene in a libel in which a fund was attached is not to 
be denied, where the intervener showed a right to be heard on his claim 
to a portion of the fund, though he did not comply, in his motion for 
intervention, with the requirements of admiralty rule 34 (267 Fed. xv), re- 
lating to procedure for intervention. 

2. Admiralty ^^5<>— Intervener held entitled to litigate claim to attaclied 

fund. 

Where libelant had attached as the funds of a foreign underwriter a 
sum of money in the hands of the underwriter's agent, the claim by 
intervener, supported by the testimony of the agent, that the fund was 
paid by the underwriter to the agent to apply pro tanto on all losses 
sustained by the various shippers on the same vessel, including the libel- 
ant and intervener, establishes the right of the intervener to have 
determined his claim to a portion of the fund attached. 

3. Attadment ^=»63— Foreign attachment against insurer eannot be sua- 

tained, wliere money was paid to agents for benefit of insured. 

Where a foreign marine insurer had paid a sum of money to Ita 
domestic agent to be applied pro rata to the payment of the losses su»> 
tained by several shippers on a certain vessel, the fund belonged to tJbe 
shippers, and not to the insurer, so that an attachment thereof as the 
fund of the insurer cannot be sustained. 

^=:»For other cases see same topic fi KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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Appeal from the District Court of the United States for the South- 
em District of New York. 

Libel by Michael N. Cavalliotis against La Fonciere de France et des 
Colonies and others, in which Matthew Canaris filed a motion for 
intervention. From an order denying the motion, intervener appeals. 
Order reversed. 

Duncan & Mount, of New York City (John A. McManus and E. V. 
Hellawell, both of New York City, of counsel), for appellant 

Walter F. Welch, of New York City (Vincent P. Donihee, of Brook- 
lyn, N. Y., of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. On July 1, 1918, the appellant shipped 
from New York to Piraeus, Greece, a consignment of merchandise on 
the American steamship Seguranca. Marine insurance aggregating 
$22,800 was placed on this shipment by the appellant through an in- 
surance broker in New York City. This broker, through the agency 
of a broker in Paris, secured the insurance from the French under- 
writers. ^ They are named as the respondents in the libel. There were 
other shippers of merchandise on this vessel, who, too, suffered loss. 
They also insured, through the same New York broker, in the same 
manner,* and with the same underwriters as did the appellant The 
policies of insurance were not delivered to the assured, but instead the 
assured, appellant, received a certificate from the broker certifying 
that the insurance was placed with the French underwriters. These 
French underwriters wrote the insurance at the rate of 6 francs to the 
dollar, but the certificates delivered to the broker in New York City, 
both to the libelant appellee and the appellant, were written in dollars 
and made no reference to the fact that the underwriters were obligated 
to pay only 6 francs to the dollar. On August 3, 1918, the shipments 
referred to became a total loss. The appellant and the other shippers, 
including the appellee, duly filed their proof of loss with the New 
York broker, who, in turn, forwarded such proofs to his correspondent 
in Paris, and he submitted such proofs to the underwriters. Subse- 
quently, a provisional statement of loss was made up representing the 
goods insured by the respondents, and the respondents agreed to pay 
provisionally, pending receipt of the full proofs of loss, SO per cent. 
of the amount claimed by them to be due, namely, 185,516.41 francs. 
The Paris broker received a credit to the New York broker's account 
for 85,478.49 francs. This money was deposited, at the time the 
attachment was granted, with the Paris branch of the Equitable Trust 
Company, in francs. 

The secretary of the New York broker testified before the master 
that, at the time the marshal served the process, the money did not be- 
long to the underwriters, "but belonged to the claimants in this case 
and is at their disposal," and, further, that none of the claimants had 
accepted the moneys, and that his firm would be glad to have them do 
so. The appellant made a demand upon the New York broker for his 
due proportion of the insurance money paid tmder this adjustment, 
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but the broker refused to make any payment, unless the appellant ex- 
ecuted a release discharging the broker from any and all liability of loss 
and damage sustained by him by reason of the drop in foreign ex- 
change. . When these negotiations were pending, the appellee filed this 
libel and sought to attach the 85,478.39 f rahcs. He thus sought, by his 
libel, to be paid in full in dollars for the loss sustained by him under the 
marine policies issued by such French underwriters. The libel al- 
leges that the respondents, for a valuable consideration or premium, 
insured the appellee on 35 cases of nails and 14 cases of tissue paper, in 
the sum of $5,500, against the perils of the sea on the voyage from 
New York to Greece on the steamship; it alleged the disaster to the 
vessel and the total loss of the merchandise, and that the respondents 
were all foreign nonresident corporations having their principal office 
in Paris, France, and "that the respondents have property, fimds, cred- 
it, and effects, to wit, money, in the hands of Smyth, Sanford & 
Gerard, Incorporated, of 68 William street, borough of Manhattan, city 
and state of New York, and the Equitable Trust Company of New 
York, at 37 Wall street, borough of Manhattan, city and state of 
New York/' It was against this property that the foreign attachment 
was issued. The trust company and the broker filed afiidavits denying 
that they had any funds or credits belonging to any of the respondents. 

A reference was ordered, and the special master reported that the 
appellee was entitled to recover $5,550, the amount claimed, with in- 
terest. It was at this stage of the proceedings that the appellant sought 
his intervention into the proceedings, by' obtaining an order from the 
District Court requiring the appellee "to show cause why the attach- 
ment should not be vacated and why the libelant should not be restrain- 
ed from receiving any part of the said fund until the rights of the 
claimants thereto should be determined by the court, and restraining all 
proceedings until the determination of the motion." On the hearing 
of this application, the District Judge denied the motion. The conten- 
tion of the appellant is that the payment was made in settlement pro 
tanto and of the underwriter's obligations to the owners of the cargoes 
insured. In the affidavit which supported the motion, the allegations 
of the libel were denied as to the ownership of the property and the 
title thereto was contested, the contention being that the appellant is 
entitled to a portion of the fund in question. It was further contend- 
ed that, if the ajppellant be obligated to sue the underwriters to recover 
his loss, he would not be able to recover that portion of his loss which 
the underwriters have already paid to the broker in New York under 
the promise or terms of the provisional adjustment above referred to. 

[1] The appellant claiming such interest could petition to intervene 
under admiralty rule 34 (267 Fed. xv) providing: 

"If any third person shall Intervene In any cause of admiralty and mari- 
time Jurisdiction in rem for his own interest, and he is entitled, according to 
the course of admiralty proceedings, to be heard therein, he shall propound 
the matter In suitable allegations, to which, if admitted by the court, the other 
party or parties in the suit may be required, by order of the court, to make 
due answer, and such further proceedings shall be had and decree rendered 
by the court therein as to law and justice shall appertain. But every such 
intervener shall be required, on filing his allegations, to give a stipulation with 
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sufficlcnl sureties or an approved corporate surety to abide by the final decree 
rendered in the cause, and to pay all such costs and expenses and damages as 
shall be awarded against him by the court on the final decree, whether it Is 
rendered in the original or appellatie court," etc. 

The appellant did not coipply with the admiralty rules, but* we are 
of the opinion that his intervention should not be denied because of 
this irregularity in his procedure. In Krippendorf v. Hyde, 110 U. S. 
276, 4 Sup. Ct. 27, 28 h. Ed. 145, it is said: 

"The form of the proceeding, indeed, must be determined by the circum- 
stances of the case. If the original cause, in wbich the process has issued or 
the property or fund is held, is in equity, the intervention wlU be by petition 
pro interesse suo, or by- a more formal, but dependent bill in equity, if 
necessary. Relief, either in a suit in equity, or an action at law, may properly 
be given, in some cases, in a summary way, by motion merely, supported by 
affidavits." 110 U. S. 287, 4 Sup. Ct. 32, 28 L. Ed. 145. 

[2] The equity powers of the federal courts over their own process 
to prevent abuse, oppression, and injustice, are inhereitt, and as ex- 
tensive and as efficient as may be required by the necessity for their 
exercise. They may be invoked by strangers to the litigation, as in- 
cident to the jurisdiction already vested, without regard to the citizen- 
ship of the complaining and intervening party. Gumbel v. Pitkin, 124 
U. S. 131, 8 Sup. Ct. 379, 31 L. Ed. 374. Because we believe the ap- 
pellant has established his right to litigate the title to the fund attached 
by reason of his claimed interest therein, we think his application for 
the intervention should have, been granted, and he should not be de- 
prived therefrom because his procedure has not been in accordance with 
the rule. It is not disputed that the money in the possession of the 
New York broker came from the French underwriters, and was sent 
over to them to make adjustment for the benefit of the claimants 
who lost cargo, and was referred to by an officer of the broker's firm 
when he spoke of "the claimants in this case." He testified: 

"Q. You don't claim it yourself? A. No; it belongs to the daimants in 
this case. 
•'Q. That is your conclusion? A. It is subject to their order. • • • 
"Q. Have you any reason to change the testimony you gave them? A. No; 
I tlien testified that we had received certain funds from Maurice Levard on 
account of these losses, which we are holding as funds of the claimants." 

[3] The master did not reach any conclusion as to the ownership of 
the funds, but merely certified the record to the court. -There has been 
no judicial determination as to the title to the funds belonging to the 
respondents, and which were deposited with the broker in New York. 
If, upon the hearing which will take place, the appellant can show that 
the respondent's contracts were several, and not joint and several, as 
claimed by the appellee, and that the contracts were with the broker in 
New York, and that the respondents paid part of the loss to the brok- 
er and took a receipt therefor, and that such funds are held for several 
claimants -and not for the appellee alone, then it is obvious that the 
attachment cannot be sustained. It can only beheld valid, if it appears 
that at the time it was issued the broker in New York was holding funds 
belonging to the respondents. We think the appellant should be giv- 
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en this opportunity to offer evidence in this proceeding showing, as to 
the adjustment claim, the intention of the underwriters when the 
moneys were deposited, and for whose benefit they were deposited, and 
also as to whether the contracts were several, and not joint and several, 
as claimed. With claims such as the appellant advances under oath, 
with the denial of the allegations of the libel, we think the fullest op- 
portunity should be given to the appellant as intervener to make good 
his claims. 

The respondents having entered no appearance, the moneys attached 
by the marshal are within the control of the court. The appellant 
under his motion for general relief is entitled to intervene for the 
protection of his interes^therein, if any, upon complying with admiralty 
rule 34. 

The order is reversed, and the court below directed to proceed in 
the caruse in accordance with this opinion. 



HHIGHT V. SEABOARD STEEL & &IANGANESE CORPORATION, 

(Circuit Court of Appeals, Second Circuit February 23, 1921.) 

No. 174. 

1. Banks and bonking ^=»134 (2) —Deposit cannot be applied on unmatured 

debt. 

A's a general rule a bank has no right to apply a deposit to a debt of. 
the depositor until such debt matures. ^ 

2. Banks and banking <S==>136— Bills and notCts <Cs»136— Additional loan suffi- 

cient consideration for agreement accelerating maturity and giving lien 
on deposit. 

An additional loan by a bank to a debtor was a sufSdent consideration 
for the debtor's agreement, giving the bank a lien on any account of the 
debtor with the bank for payment of the loan and all other notes and 
claims, and providing that in case of insolvency, or upon the occurrence 
of anything evidencing insolvency, the note for the loan and all other 
claims and liabilities should be immediately due and payable. 

3. Bills and notes <£^=»129(1)— Provision accelerating maturity in cases of 

••insolvency" construed. 

A provision in a note that in the event of Insolvency, or on the occur- 
rence of anything evidencing insolvency, the note and all other claims and 
liabilities should be immediately due and payable, used the teriii "insolv- 
ency" in its usual sense of Inability to pay debts. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Insolvency — Insolvent.] 

4. Bills and notes <&=»129(1)— Bill and answer In suit for recdvaiMp held 

to mature notes. 

Under a provision in a note that, on the occurrence of anything evi- 
dencing insolvency, the note and all other notes, claims, and liabilities 
should be due and payable, a bill of complaint alleging insolvency, and 
an answer admitting insolvency, in a suit against the debtor corporation 
for the appointment of a receiver, were sufficient to mature 4;he notes. 

5. Banks and banking ^=9136— Corporations <&=:>559(5)— Rigtit of bank to ap- 

ply deposit on note matured by Insolvency of corporation not affected liy 
appointment of receiver. 

where a corporation's note to a bank gave the bank a lien on any 
deposit of the corporation with the bank for the payment of the note ana 

^s»FOr other cases see same topic A KBT-NUMBEH In aU Key-Numbered Digests A Indexes 
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all other debts owned by the bank against the corporation, and provided 
that they shonld become due and payable in case of insolvency or the 
occurrence of anything evidencing insolvency, the lien was not displaced 
or affected by the appointment of a receiver for the corporation, and 
the bank could apply a deposit on a note matured by the maker's insol- 
vency, notwithstanding the receiver's appointment 

6. Recdvers <&=>77(1)— Appointmeni; does not disturb liens or rights of third 
persons. 

The appointment of a receiver does not disturb pre-existing liens on 
the property, or vested rights or interests of third persons therein, wheth- 
er originating in contract or arising by operation of law. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Philip E. Wright against the Seabftard Steel & Manganese 
Corporation, in which Stanton S. Freeman was appointed receiver of 
the defendant. From a judgment denying the receiver's motion for 
an order requiring the Merchants' National Bank of the City of New 
York to turn over certain moneys, the receiver appeals. Afiirmed. 

Baker & Obermeier, of New York City (Irving Lachenbruch, of 
New York City, of counsel), for appellant. 
Williams E. Sims, of New York City, for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. This is an appeal from an order denying 
. motion of the receiver of the Seaboard Steel & Manganese Corpora- 
tion, hereafter referred to as the Seaboard, for an order requiring the 
^Merchants' National Bank of the City of New York, hereafter refer- 
red to as the bank, to turn over and pay to him the sum of $5,324.83 
alleged to be unlawfully withheld by it. 

It appears that the petition of the receiver sets up his appointment 
on August 13, 1919, and alleges that on December 30, 1918, the 
Merchants' National Bank loaned defendant $200,000 on its promis- 
sory note, secured by the deposit of certain ores with trustees; that 
the amount of said note was from time to time reduced by the sale of 
portions of the pledged ore, and was subsequently renewed at a re- 
duced amount, the new note coming due on September 29, 1919 ; that 
on the date of the receiver's appointment, August 13, 1919, defendant 
had on deposit with the bank $5,324.83, which sum on August 15, 
1919, and after due notice of the receiver's appointment and service 
of the order upon it, the bank applied in part payment oi the note. 

The answer of the Merchants' Bank in general admits the allega- 
tions of the petition, but denies, inter alia, that the note had not be- 
come due and payable on August 13, 1919. In addition, three separate 
defenses are interposed. The first defense, alleges a loan of $18,000 
made by the bank to defendant on July 21, 1919, secured by defend- 
ant's note for that amount of even date and payable in 90 days, that 
the said note by its terms gave the bank a lien upon all moneys of the 
defendant deposited with it for the payment of all claims of the bank 
against defendant then existing or thereafter arising, and further gave 
tlie bank the right at its option to apply such deposits to the extin- 

^ssFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexm 
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guishment of any or all notes or other obligatiohs, and expressly jw-o- 
vided that in the event of insolvency or on the occurrence of anything 
evidencing the insolvency of defencknt, all notes, claims, and liabilities 
should become and be immediately due and payable without notice or 
demand of payment ; that at the time the $18,000 note was executed 
the bank was and still is the holder of the note described in the peti- 
tion ; that there is still due thereon an amount in excess of $5,324.83 ; 
tliat on August 12, 1919, defendant was and ever since has been in- 
solvent; that such insolvency is alleged in the bill of complaint and 
admitted in the answer ; and that on August 12, 1919, defendant had 
on deposit with the bank $5,324.83, which sum on August 15, 1919, 
the bank applied upon the note described in the petition. The second 
defense is similar to the first, except that the note is counted on as an 
agreement, and the third defense is similar to the second, except that 
the allegations regarding defendant's insolvency are omitted. 

The court below held that by the terfns of the note of $18,000 exe- 
cuted on July 21, 1919, that note together with all notes, claims, and 
liabilities held by the bank against the debtor became immediately due 
and payable, and that the bank had a lien upon the balance of any ac- 
count of the debtor, and had the right to apply the same upon account 
of any of the tiotes. It accordingly denied the motion of the receiver 
that the bank be required to turn over the sum of $5,324.83, which it 
was claimed the bank had appropriated to its own use in violation of 
the order made by the court when the receiver was appointed and 
which enjoined all persons from doing any act whatsoever to interfere 
in any way with the possession and management by the receiver of 
the property assets and effects of the Seaboard. 

The note for $18,000 dated July 21, 1919, by its terms among other 
things provided that the bank should thereby be pven a lien upon the 
balance of any account of the Seaboard with the bank, for the pay- 
ment of the note and of all other claims or liabilities owned by the 
bank against said corporation which then existed or which thereafter 
might exist or arise in the bank's favor ; that the bank or its president 
or cashier might at any time at its or his option apply to the extin- 
guishment of the note and of any or all other notes, claims, or liabil* 
ities of or against said corporation owned bjr the bank any moneys on 
deposit to the credit of said corporation with the bank ; and \hat in 
the event of insolvency, or on the occurrence of anything evidencing 
the insolvency of the corporation all such notes, claims, or liabil- 
ities should become and be immediately due and payable without no- 
tice or demand of payment. 

At the time that note was executed and at all times thereafter the 
bank has been the owner of that note, and there is now due and owing 
thereon an amount largely in excess of $5,324.83. The receiver way 
appointed late in the day on August 13, 1919. On the following day, 
August 14, 1919, the bank was served with a copy of the order ap- 
pointing him including the injunction provisions. On the day of the 
receiver's appointment neither the note dated June 30, 1919, for $176,- 
325.62, nor the note dated July 21, 1919, for $18,000 had matured. 
On August 15, 1919, the bank applied the balance in its hands to the 
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credit of the Seaboard, amounting to $5,324.83 for payment on the 
note dated on June 30, 1919, which by its terms was to mature on Sep- 
tember 29, 1919. 

[1] It is claimed that no right of pffset existed in the bank until 
the note matured. This court in Fifth National Bank of City of New 
York V. Lyttle, 250 Fed. 361, 162 C. C. A. 431, held that a bank 
has no lien on the general deposit of a customer for an unmatured 
indebtedness to it. The doctrine therein announced is clearly support- 
ed by the authorities. There can be no doubt that as a general rule a 
bank has no right to apply a deposit to a debt of the depositor until 
such debt matures. Birmmgham First National Bank v. Minge, 186 
Ala. 405, 64 South. 957; Richards v. La Tourette, 119 N. Y. 54, 23 
N. E. 531 ; Oatman v. Batavian Bank, 77 Wis. 501, 46 N. W. 881, 20 
Am. St. Rep. 136; Commercial National Bank v. Proctor, 98 III 558; 
Hodgin V. People's National Bank, 124 N. C. 540, 32 S. E. 887; Ellis 
V. Woonsocket First National Bank, 22 R. I. 565, 48 Atl. 936. 

But the facts in the Lyttle Case are plainly distinguishable from 
the facts in the case now before the court. In the Lyttle Case the 
notes contained no express agreement for the acceleration of the matu- 
rity of obligations in the event of insolvency, or on the occurrence of . 
anything evidencing insolvency. In the case now before us for deter- 
mination such an express agreement was made. Whether the court 
can recognize this difference in the facts, and give effect to the agree- 
ment the parties made, is the question which must be determined. 

In Corn Exchange National Bank v. Locher, 151 Fed. 764, 81 C. C. 
A. 388, the Circuit Court of Appeals in the Third Circuit had a some- 
what similar question before it. The Eastern Milling & Exporting 
Company had executed and delivered to the Corn Exchange Nation^ 
Bank a paper, in which it agreed that in case of its insolvency all or 
any claims held by the bank against it should at the bank's option im- 
mediately become due and payable, and that all moneys, funds, stocks, 
bonds, notes, and other property in the hands of the bank belonging to 
jt might at the bank's option be appropriated to the payment of the 
indebtedness matured or unmatured. In that case a receiver for the 
milling company was appointed because of its insolvency. The court 
below held that the right given to the bank by this agreement made 
with it by the depositing corporation could not be exercised after a 
receiver had been appointed for the corporation, since title to the de- 
posit passed to him at once on his appointment. The theory was, at 
the time of the receiver's appointment, the bank had no lien on the 
deposit that would have interfered with the rights of the depositor to 
draw the same, and that by virtue of the appointment of the receiver 
the right to do so passed to him in trust for the creditors. The Circuit 
Court of Appeals affirmed the court below, holding that the agreement 
did not create a lien, but gave the bank an option, which could not be 
exercised after the appointment of the receiver because the rights of 
others had then attached. 

In Beckwith v. Union Bank, 9 N. Y. 211, an insolvent firm having 
money on deposit in bank made a general assignment for the benefit 
of creditors. Shortly thereafter, but before notice of the assignment. 
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a bill against the firm held by the bank, exceeding the sum on deposit, 
matured and was charged by the bank to the account of the firm. In 
a suit brought by the assignee for the deposit, it was held that, as 
against him the bank had no right to apply the money on deposit to the 
payment of the dishonored bill, notwithstanding the fact that it was 
the holder of the bill at the date of the assignment. The case was 
decided upon the theory that at the time of the assignment the bank 
had no lien on the deposit that would have interfered with the right 
of the -assignors to draw the same, and that by virtue of the assign- 
ment their right to do so passed to the assignee in trust for the credi- 
tors. The same doctrine was declared in Chipman v. Ninth National 
Bank, 120 Pa. 86, 13 Atl. 707. The general principle which underlies 
these cases is that a claim acquired after the assignment cannot be set 
off against the assignee. If it cannot be set off against an assignee, it 
cannot be set off against a receiver of an insolvent corporation, who 
also holds in trust for creditors. 

The doctrine of the three cases above referred to has no applica- 
tion, however, to the case in hand. In those cases no lien existed at 
the time of the receiver's appointment. In the case now under con- 
sideration the lien existed prior to the appointment. The note for 
$18,000, dated July 21, 1919, contained the following provision: 

"The bank is hereby giyen a lien for the payment of this note and of all 
other claims against the undersigned which now exist or which may hereafter 
arise in favor of the bank upon * « • the balance of any account of the 
undersigned with said bank." 

The note also provided: 

•The bank • ♦ • is hereby authorized at Its ♦ -♦ • option, at any 
time, to appropriate and apply to the paymjent and extinguishment of this 
note, and of any or all of the notes, claims, or liabilities herein referred to, 
all moneys, bonds, and credits now or hereafter in the hands of the bank, on 
deposit or otherwise to the credit of or belonging to the undersigned. It is 
further agreed that in the event of insolvency of the undersigned, or on the 
occurrence of anything evidencing insolvency, this note, and all of said notes, 
claims, and liabilities, shall become and be immediately due and payable 
without notice or demana of payment." 

[2-4] The consideration to support this agreement was the addition- 
al loan of $18,000. That this constituted a sufficient and valuable con- 
sideration for the agreement goes without saying. In addition to the 
lien, we find it, in like manner, agreed that in the event of insolvency, 
or upon the occurrence of anything evidencing insolvency, all notes 
should become immediately due and payable, without notice or demand 
of payment. That there were facts evidencing insolvency which accel- 
erated the maturity of all the notes is so plain that really there is no 
ground for any dispute concerning it . The term "insolvency," as 
used in this agreement, is clearly intended in the usual sense. In Cim- 
ningham v. Norton, 125 U. S. 77, 90, 8 Sup. Ct. 804, 811 (31 L. Ed. 
624), Mr. Justice Bradley, speaking for the court, said that — 

"When a person is unable to pay his debts, he is understood to be insolvent. 
It is difficult to give a more accurate definition of insolvency." 
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The court below has found as a fact that there was some evidence 
of insolvency. The bill of complaint and the answer in the suit asking 
for the appointment of the receiver was the occurrence of some- 
thing "evidencing insolvency," and was sufficient to mature the notes 
within the agreement of the parties. 

[5, B] The lien which the depositor by his express agreement gave 
to the bank was not displaced or affected by tlie appointment of the 
receiver. The rule is elementary that the appointment of a receiver 
does not disturb pre-existing liens upon the property, or vested rights 
or interests of third persons therein. In re Binghamton Electric Co., 
143 N. Y. 261, 264, 38 N. E. 297. It makes no difference whether the 
lien has its origin in contract or arises by operation of law. See 
Kneeland v. American Loan & Trust Co., 136 U. S. 89, 10 Sup. Ct. 
950 34 Le. Ed. 379. 

This court, in Wheaton v. Daily Telegraph Co., 124 Fed. 61, 59 C. 
C. A. 427, held that a bank had a right to apply its customer's de- 
posit to the payment of his matured obligation as against a receiver ap- 
pointed prior to the application. We find nothing in the facts of this 
case which prevented the bank from applying the balance of the Sea- 
board's deposit accoimt to the payment of the notes matured by ac- 
celeration due to the bank from the depositor. The petition of the 
receiver for an order requiring the bank to turn over and pay to him 
the amount so applied was properly denied. 

Judgment affirmed. 



HUMMEL & DOWNING CX>. v. HINCtE ft DAUCH PAPER 00. et al. 
SAME V. KIECKHEFER BOX CX). 

(Glrcalt Court of Appeals, Seventh Girenlt March 8, 1921.) 
Nos. 2762, 2763. 

1. Patents <&3>32&— Reissue 14,267, fmr package sealing midline, held invalid 

as unauthorized. 

The Morton reissue patent, No. 14,267 (original No. 1,138,238), for Im- 
proTements in package sealing machines held Inyalid as not authorized by 
any inadvertence, accident, or mistake in the original patent, and also 
as containing new matter. 

2. Patents <&='328— 1,216,175, for Improvements in presses, held void for an- 

tielpatioa 

The Simpson patent, No. 1,216,175, for press for package sealing ma- 
chine, held void for anticipation and lack of invention. 

3. Patents <^=»328— 1,228,978, for platen conneetions, Iwid void for lade ot 

invention. 

The Simpson patent. No. -1,228,978, for improvements In platen con- 
nections in package sealing machines, heid void for anticipation and lack 
of invention. 

Appeals from the District Court of the United States for the Eastern 
District of Wisconsin. 

■ ' ■ ■ ■ I I f I ■ . 4 

^s^VoT Other cases see same topic A KBY-NUMB£R in all Key-Numbered Digests ft Indexes 
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Suits in Ec^uity by the Hinde & Dauch Paper Company and another 
and by the Kieckhefer Box Company against the Hummel & Downing 
Company. Decrees for complainants, and defendant appeals. Re- 
versed. 

Arthur L. Morsell, of Milwaukee, Wis,, for appellant 
Max W. Zabel, of Chicago, for appellees. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. No, 2762. On November 10, 1913, one 
Lawrence D. Morton filed his application for patent upon improvements 
in package sealing machines. There was issued to said appellee. The 
Hinde & Dauch Paper Company, assignee, on May 4, 1915, letters pat- 
ent No. 1,138,238, hereinafter known as the Morton original. On Au- 
gust 5, 1916, Morton petitioned for a reissue of letters patent, and re- 
issue letters No. 14,267 were, on March 6, 1917, issued to the Hinde & 
Dauch Paper Company. The Hinde & Dauch Paper Company con- 
stituted its coappellee, Kieckhefer Box Company, licensee under said 
reissue letters patent. 

No, 2763. The complaint alleged that on June 29, 1914, one Simp- 
son filed application for improvements in presses; that letters patent 
No. 1,216,175, bearing date February 13, 1917, were issued thereon to 
appellee, as assignee ; that on the 28th of October, 1914, said Simpson 
applied for patent for improvements in platen connections ; that there 
was, on Jime 5, 1917, issued to the appellee, as assignee, letters patent 
No. 1,228,978; that the appellant had infringed. 

The cases were tried together and resulted in a decree for appellees 
(plaintiffs) in 2762, finding infringement of claims 9, 10, 11, 12, and 13 
of the Morton reissue patent, and, in 2763, a decree in favor of appellee 
(plaintiff) found infringement of claims 2 and 3 of the Simpson patent, 
No. 1,216,175, and claims 1, 2, and 3 of Simpson patent, No. 1,228,978. 
These are appeals brought to reverse those decrees. 

No. 2762. 
[t] No history of the Morton invention appears in the record, other 
than that shown in the file wrappers. The Morton original patent was 
allowed November 23, 1914, and letters issued May 4, 1915.^ Each of 
the 10 claims allowed was for a combination embracing a revoluble car- 
rier. The file wrapper shows that the claims filed with the original ap- 
plication covered some of the constituent elements of the individual 
sealing device, shown in the drawings. It also shows that from time 
to time other such elements were introduced into the claims. Morton's 
specifications, with 28 claims, for the reissue, were supported by an 
oath. Concerning that oath, the department said: 

'*Tbe oath accompanying this application is insn£Scient, becanse it fails to 
set ont the alleged defects and insufficiencies with the particularity required 
hy rule 87. ♦ • ♦ The oath alleges that specification does not set forth the 
general mode of operation with sufficient clarity and that the claims are not 
sufficiently broad. Even these general statements do not appear to he home 
out hy a comparison of the original and reissue a^lioationsJ* 
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A new oath was made by Morton. The differences in the wording 
of the two oaths are shown in the following parallel : 

Original. Amended. 

1. The claims are unnecessarily 11m- 1. Each claim, respectively, tho 
ited to a revoluble framework. claims numbered from 1 to 10, Inclu- 
sive, has in line 1 thereof either the 
word *revoluble* or the word *revolv- 
ing/ thus limiting the device to a 
framework which is rotatable, where- 
as the rotatable feature of the device 
is merely incidental. 

2. The specification does not set 2. That such errors so particularly 
forth with sufficient clarity the general specified occurred as follows : The at- 
mode of operation of the device. torney in charge of the prosecution 

failed to realize during the prosecution 
that the revolving character of the 
framework was merely incidental and 
thus included that unimportant fea- 
furo as one of the controlling elements 
in the claims. 

3. That such errors so particularly 
specified occurred as follows : Through 
the failure of the attorney to have the 
claims of sufficient breadth on account 
of a mistake in his understanding of 
the real mode of operation of the de- 
vice. 

We are unable to see any difference, in substance, between the two 
oaths. Morton was asked on the trial : 

"Q. The oath forming part of your reissue patent sets forth that through 
Inadvertence, accident, or mistake the claims of the original patent were not 
made broad enough to cover your invention. Can you tell us what that in- 
advertence, accident or mistake was?" 

He answered : 

"That is the language of an attorney, and I would rather not get into It.** 

An examination of the claims presented, and of those rejected and 
those allowed, and of the changes made in the specifications filed for 
the reissue, convinces us that no inadvertence, accident, or mistake in- 
tervened iji the prosecution of the original Morton application. 

The elements composing the combination in claim 9 are as follows : 
(1) A pair of platens; (2) means for bringing said platens into and out 
of parallel aligned relation ; (3) lever and cam mechanism for moving 
one of said platens relatively to the other when in their aligned con- 
dition ; (4) a stem upon which one of said platens is mounted, said last 
aforesaid platen consisting of a rigid platelike structure and having 
edges parallel substantially to the sides of a box structure, so that the 
loose box end extremities may be folded upon said platen into their 
overlapping positions ; (5) a support upon said stem adapted to hold the 
lower extending unfolded extremities of said box. 

Claim 10 is identical with claim 9, except there is added: (6) A 
yielding mounting for one of said platens. 
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Claim 13 is the same as claim 9, except it is not so specific in some 
respects. 

Claim 11 is for (1) a pair of platens; (2) means for bringing said 
platens into and out of parallel aligned relation; (3) an adjustable stop 
to control said means ; (4) means for moving one of said platens relative- 
ly to the other when in their aligned condition; (5) a stem upon which 
one of said platens is mounted ; and (6) a yielding mounting for one of 
said platens. 

The elements of claim 12 are: (1) A pair of relatively moving plat- 
ens; (2) a supporting structure therefor whereby relative motion may 
be imparted to the platens so that a box structure may be placed upon 
one of said platens without interference from the other platen; (3) 
means for moving and locking one of said platens whereby said plat- 
ens are adapted to seal the overlapping ends of a box structure placed 
therebetween by pressing the overlapping ends between them, and 
means whereby opposing box flaps may be pressed toward each other 
prior to sealing. 

In claim 9 there is no element that is not very old and that has not 
been used in combination many times, unless it is the fifth element: 
"A support upon said stem adapted to hold the lower extending unfold- 
ed extremities of said box." The record shows that this element was 
put upon the modified Muscatine machine some time in 1913. While 
it is not clearly shown that that was prior to November 10, 1913, when 
Morton filed his original application, yet it does clearly appear that 
this element was embraced and used in the modified Muscatine ma- 
chine six months before it was embodied in any claim by Morton. It 
further appears that the Morton invention was a package sealing ma- 
chine, whereas the support in question really had nothing to do with 
the sealing operation performed by the machine. It was merely a 
stop placed at such a distance below the upper surface of the lower 
platen as would bring the hinfe line between the upper flaps and the 
sides of the box into the plane of the upper face of the lower platen. 
The sole purpose of it was to facilitate, not an operation of the machine, 
but a hand operation of turning down the flaps on the head of the low- 
er platen. There is nothing in the record, except the argument, to 
show that this really added anything even to the hand operation. From 
the reading of the record it is more than doubtful whether it did or 
could facilitate such an operation. 

We have seen that this machine was particularly designed for use in 
connection with heavy grades of boxes, made of heavy cardboard, cor- 
rugated paper, and the like. The specifications repeatedly use the word 
**flaps" to distinguish the ends that are turned down. It also appears 
that the support is so spaced below the face of the lower platen that 
the "hinge line" is brought to a certain point. It also appears that un- 
skilled labor is used to do the work of sealing. From the nature of 
heavy cardboard, particularly of corrugated paper and the like, and 
from the use of the word "flaps" and the words "hinge line," it is al- 
together probable that the hinge line referred to was a real hinge made 
by scoring; if so, then that fixed definitely the point, and the only point, 
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at which the flap could be turned down. It seems obvious that heavy 
cardboard and corrugated paper could not be otherwise handled with- 
out much breakage, and that unskilled labor could not handle such mate- 
rial at all, unless it was scored to make hinges for the flaps ; particularly 
would that be true if the width of the box was so great that the opera- 
tor could not, in pressing the flap down, cover its whole width with one 
or both of his hands. If the support added anything to any operation, 
it added to the hand operation and represented a mere aggregation and 
not invention. It was never more than a mere rest or stop. The same 
supports are found in the Wyman patent. No. 731,729, in what seems 
to us to be substantially the same combination, and likewise in the 
Jewell patent, No. 600,348, and Weis patents, Nos. 1,095,536 and 1,- 
095,537. 

The above discussion fully disposes of claim 10, except as to the pro- 
vision, "a yielding mounting for one of the platens." This element was 
clearly present and represented in the spring 17, interposed between 
the platen and the arms 1^ in Figure 5, Weis patent. No. 1,095,536. 
It was also clearly present and represented in the coil springs in the 
Muscatine machine, as shown in the opinion in case No. 2763. 

The discussion of claim 9 fully disposes of claim 13. 

Claim 11 contains an element, "an adjustable stop to control said 
means" of bringing the platens into and out of parallel aligned relation. 
Reading together two widely separated statements found in appellees' 
brief, we find that, in reading claim 11 upon the appellant's device 
shown in drawing A22, it is said that the adjustable stops in Cbim 11 
are the stops S and i in drawing A22 ; but elsewhere in discussing claim 
11 appellee claims counsel says that the adjustable stops therein are the 
elements O. The so-called adjustable stops 3 and 4 in A22 are set 
screws found at the bottom of the stem or shaft carrying the lower plat- 
en, and the elements O are the springs Ihown on the head H (Morton 
drawing) of which it is said in the old specifications : 

"During this operation the guides O Insure proper registration of the 
heads G and E, so that, when clamped, all portions of the overlapping flaps 
are firmly pressed together." 

, To which was added in the reissue specifications: 

**Thu3 the guides O as stated press the overlapping flaps toward each other 
prior to and up to the time that the platens begin their operation 6t pressing 
the overlapping faces together." 

We are unable to see in the guides O anything that could possibly 
control the means for bringing said platens into and out of parallel 
aligned relation. There are stops P and P' shown at the bottom of the 
stem in the Morton drawing, which more nearly approach the adjust- 
able screws S and i in appellant's A22, but they are nonadjustable and 
there could be no infringement of this element. 

Claim 12 contains the element, "means whereby opposing box flaps 
may be pressed toward each other prior to sealing/* Here, again, ap- 
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pel1ee*s separated arguments must be brought together. In one place ap- 
pellee says that the elements O represent means whereby opposing box 
flaps may be pressed toward each other prior to sealing. These are 
the same elements O referred to in discussing claiip 11. In reading 
claim 12 upon appellant's structure, it is said that means whereby op- 
posing box flaps may be pressed toward each other prior to sealing find 
their equivalent stop 13 (appellant's A22) or the downwardly extend- 
ing lugs forming a part of the platen in appellant's B23. 

Analyzation of the specifications on the method of operation, etc., 
shows that the arguments and conclusions are unsound. First, the ele- 
ments could not at one and the same time find their counterpart in 
stop IS (A22) or the downwardly extending lugs in B23, and also in the 
set screws at the bottom of the stem or standard in A22. It is possible 
that stop IS (A22), which is adjustably fastened onto the framework 
and which is designed to come in contact with the box over the outer 
edge of the lower platen at one point, may be a stop against which, in a 
hand operation, the box could be pressed by the operator, so as to bring 
the flaps together. In such case it is a mere stop, and it does not con- 
stitute a machine operation by means of which opposing box flaps are 
presse3 together. The same is true of the downwardly extending lugs 
in B23. But a difficulty quite as serious arises in connection with the 
guides O, which in the original specification were merely to insure prop- 
er registration of the upper and lower platen. As above shown, the 
words, "Thus the guides O as stated press the overlapping flaps toward 
each other prior to and up to the time that the platens begin their opera- 
tion of pressing the overlapping faces together," present a false con- 
clusion. It is wholly new matter in the reissue specifications, and not 
permissible. 

There is a further reason why the argument and conclusions are un- 
sound. There is a clear intimation that the lower platen is the exact 
size of the interior of the box to be sealed. This is asserted in the 
argument in case No. 2763. In fact, it would seem to be necessary in 
order that the package head may be sealed throughout. From the na- 
ture of the operation in the use of heavy cardboard and corrugated 
paper boxes, it would be absolutely necessary that there should be 
scored a hinge line between the flap and the body of the box, or that the 
lower platen should be of the exact size of the box. If the hinge line 
was scored the flaps would fall or be easily pressed down, bending natu- 
rally at the score line, and the flaps would fall in such a relation to 
each other as the size permitted or required. The platen would square 
the box perfectly, with the edge of the plateif'* touching the inside of 
the box all around, so that there would be neither opportunity nor ne- 
cessity for any means of squaring the box or pressing the edges of the 
flaps together. They would be together or apart, just as they were cut. 
On the other hand, if the platen was not the exact size of the inside of 
the box, it could only be smaller, and unscored heavy cardboard or 
corrugated paper could not be bent down over a platen smaller than the 
box by an unskilled laborer or any one else. If means are used to 
272Fr-«2 
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press opposing box flaps toward each other prior to sealing, that means 
is the unpatented and unpatentable hands of men and no part of the 
appellee's device. 

No. 2763. 

This suit, heard together with 2762, was brought by appellee, Kieck- 
hefer Box Company, upon patent No. 1,216,175, for which applica- 
tion was filed June 29, 1914, and upon patent No. 1,228,978, application 
filed October 28, 1914, and is here to reverse the decree of the District 
Court, finding infringement and sustaining validity of claims 2 and 3 
of the first patent and all three claims of the other. 

Simpson Patent No. 1,216,175. 

[2] Appellee claims in argument that "the novel feature of this pat- 
ent rests in the means provided for securing the complete closure of the 
box ends." The thing claimed in the specifications is: 

"Downwardly exten^ng lugs are provided at the rear and at one end of 
the plunger to assist in squaring the box flaps, * * * these lugs having a 
sufficient length to reach below the plane of the said flaps, when the plunger 
Is In Its upper position. Before lowering the plunger the operator presses 
the box flaps toward the center of the press, and while holding them in this 
position the lever Is thrown." 

The language in claims 2 and 3 is : 

"Downwardly extending lugs along one edge of the plunger against which 
the box flaps may be forced before lowering the plunger." 

Another clause of the specifications is important, vh, : "The platen 
is of a size to just fit within the box." Appellee gives the operation of 
the press as follows : 

"When the stem is swung outwardly • • ♦ the blank box form may 
be inserted over the platen until the lower box extremities rest upon the 
arms. The operator then folds two of the flaps Inwardly, applies adhesive 
thereon, and folds the two outer flaps on top. The structure Is then swung 
inwardly to the position * • * directly underneath the platen, so that the 
inner end of the box form rests against the downwardly extending lugs. 
♦ ♦ ♦ During the time that the operator Is pulling down the lever so as 
to force the platen into sealing position the oi>erator exerts by hand a pres- 
sure against the upper forward edge of the box form so as to push the box 
form tightly against the lugs. In this manner the upper opposing box flaps are 
pressed toward each other prior to sealing in order to thereby get the requi- 
site closure of the box end." 

In the Morton specifications, as amended for reissue, it is stated : 

"My improved machine Is particularly designed for use In connection with 
the heavier grades of knock-down boxes made of heavy cardboard, corrugated 
paper, and the like. * * * The package or carton which is closed and 
sealed upon my improved machine comprises rectangular sides hinged to each 
other at the comers and projecting flaps from opposite ends thereof. In 
knock-down position the sides and end flaps lie In the same plane." 

Taking these matters as claimed, they show : 

1. That the means "to assist in squaring the box flaps" as set out in 
the specifications, viz. "lugs at the rear and at one end of the plunger," 
were abandoned in the claims in question, and the operation of "press- 
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mg the box flaps toward the center of the press and ♦ ♦ * hold- 
ing them in this position" was also abandoned in the claims in question. 

2. In the specifications the lugs only assisted in squaring the flaps. 
So far as appears from the specifications, the pressing of the box flaps 
toward the center and holding them there was done by the operator, 
wholly unaided by the lugs. In the claims i# question a different 
means, viz. lugs along one edge was claimed and a different purpose 
claimed, viz. "against which the box flaps may be pressed." 

3. If the lower platen is made, as specified, viz. "of a size just to fit 
within the box," then neither the function of the lugs specified, viz. 
"to assist in squaring the box flaps," nor the function claimed, viz. 
"against which the box flaps may be forced," could by any ppssibility 
be performed because a "platen just to fit" would square the box and 
the flaps would fall together just as they were cut. 

4. Including the lugs as an element in a combination, and not claim- 
ing them singly, is an admission that they are not new. In the com- 
bination as claimed they could not be useful. The claims are for some- 
thing not specified. * 

5. In appellee's operation of the press, as described, the flaps are not 
pressed against the lugs, nor is there contact anywhere. 

Every element in the claims is found in the Morton device, even down 
to the lugs. The only attempt to point out any difference in this re- 
spect between the lugs and the fingers O in the Morton patent is in the 
following: 

''These means are different in manner of detail from those disclosed in the 
Morton patent" 

The contention is made that the lug or stop in appellant's device is 
the equivalent not only of the Morton fingers, but also of the Kieck- 
hefer lugs. That being true, the Morton fingers and the Kieckhefer 
lugs must be the equivalent of each other, with the Morton as prior art. 

The cartons described in the Morton patent and also in the Kieckhe- 
fer patent have identical ends (only one can be sealed on the press). 
From the uncertainty and lack of harmony between the specifications 
and the claims in question, when considered in connection with the 
following language from the Morton specifications, viz. "Thereafter, 
the boxes are filled with merchandise and the sealing of the second end 
presents no particular difficulties" it is doubtful what, if any, purpose 
either the fingers or the lugs perform. 

Simpson Patent No. 1,228,978. 
[3] The claim under this patent is that the universal mounting of 
one of the platens, it does not matter which, is novel and important. 
The universal mounting has been so long and so variously in use that 
its use may almost be said to be universal. The press described by 
Simpson is no more truly a press than is the Lockwood copying press, 
patent No. 438,850, of October 21, 1890, where the universal mounting 
was used. The plate on the end of the ordinary builder's screw jack is 
a very old example of the universal mounting and designed to not only 
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permit the turning of the screw, but the adjustment of the plate to any 
angularities or irregularities in the contact. 

The universal mounting, dr perhaps, to be more accurate, the sub- 
stantial equivalent thereof, was long used in the Muscatine machine. 
Its use by Simpson added nothing to the art. The Muscatine machine 
is disposed of by app#lee in a very brief argument, which in substance 
says: 

'*The machine, according to appellant's testimony, was built in 1901 and 
used continuously until 1910. The machines then remained idle for three 
years, until some of them were purchased by Mr. Zie^ler, • • • bein£« 
what might be caUed an abandoned deyice." 

This argument is not supported by the record. That the Muscatine 
machine" never became commercially known might well be due to the 
fact that it was made by a user of cartons, not by a maker and vendor 
of them. The Muscatine machine was made by a man doing general 
carpenter work in an oatmeal mill in Muscatine, Iowa, in 1901. It was 
never patented, but was used continuously for 10 years. Then, because 
of changes in the business, its us» was temporarily discontinued. 
Some time in 1913 it was put into use again, and because it then had 
added to it rests or arms, upon which the box rested while the upper 
end was being sealed, was called in the record the "modified Muscatine 
machine." It is in fact insisted that the last modification was made so 
recently that it was later than the Morton original application, and 
therefore does not represent prior art. Thye is nothing here that in- 
dicates abandonment. The record shows continued use and improve- 
ment. 

The fact that the machine is crude so far as workmanship is con- 
cerned can make no difference. It had every element found in the 
Morton and Kieckhefer machines, excepting only the rotataMe feature 
of the Morton, and possibly the lugs, and did the same work. The rec- 
ord shows that the stem of the Muscatine machine was merely a contin- 
uation of the lower platen of that machine, and that it was just the size 
of the containers that were placed over it, so that those downwardly 
extending sides of the stem were downwardly extending lugs, and, be- 
ing the size of the carton, necessarily squared it. 

The Muscatine machine antedated the Simpson patents, and the fact 
that it was made up from old and well-known elements by a man doing 
general carpenter work in the Muscatine mill is convincing evidence 
that the Simpson patents are merely aggregations of old elements, in 
which no element performs any new function. Neither does the com- 
bination. 

^ Both decrees are reversed, and the causes remanded, with instruc- 
tions to dismiss the bills. 



Digitized by 



Google 



DANEg V. GORDON 821 

(27S F.) 

DANES ¥. GORDON et al. 

(drcnlt Oonrt of Appeals, Second drcoit March 2, 1921.) 

No. no. 

1. Courts ^»280— Jurisdiction of federal eourt must afflrmativelr appear. 

A federal court Is presumed to be without jurisdiction of a suit until 
the contrary affirmatiyely appears, and unless it is so shown by the 
record a judgment given wUl be reversed. 

2. Courts <S=>308— Divarsity of dtixensliip must exist between all plaintiffs and 

all defendants. 

To give a federal court jurisdiction on the ground of diversity of 
citizenship, all parties on one side must be citizens of different states from 
all persons on the other side. 

8. OopyriglitB ^82^Bill for infringement must show complainant's title. 

In a suit for infringement of copyright, the bill must show the right of 
complainant to the relief sought, not merely by an allegation that he is 
the proprietor, but by setting forth facts which show how he became 
proprietor and why he has the right to bring the suit. 

4. Copyrights ^^33, 76— Administrator has do right of renewaL 

Under Copyright Act March 4, 1909, § 24 (Comp. St. | 96145), and aU 
prior acts, including Act of 1831, the administrator of the piioprietor of a 
copyright has no right of renewal and no interest in any renewal obtained 
after the death of his Intestate which will sustain a suit for Its infringe- 
ment. 

5. Courts ^=»291— Federal court without Jurisdiction of suit on eontract for 

royidties on copyrighted puMieation. 

A suit to recover royalties agreed to be paid to an* author out of the 
proceeds of the publication and sale of a copyrighted production is not 
one arising under the. copyright laws, and as such within the jurisdiction 
of a federal court 

Appeal from the District Court of the United States for the East- 
em District of New York. 

Suit in equity by Albert V. Danks, administrator, against Hamilton 
A. Gordon and others. Decree for complainant, and defendants ap- 
peal. Reversed. 

This cause comes here on appeal from the United States District Court for 
the Eastern District of New York. This is a suit in equity for an injunction 
and an accounting. 

It does not appear when this suit was commenced and the original bill of 
complaint does not appear in the record. An amended bill of complaint was 
apparently filed on July 6, 1916. 

It appears that the complainant is the administrator with the wlir an- 
nexed of Hart P. Danks, who died on November 10, 1903 ; that on December 
10, 1903, letters of administration were issued to Albertha N. Danks Builder 
as sole executrix ; that after her death and on July 1, 1910, letters of admin- 
istration with the will annexed were granted to the complainant. 

The complaint alleges the infringement of certain exclusive rights in 29 
songs and musical compositions, the title to which is alleged to be in the 
estate of the complainant's testator. 

The bill alleges that at the time of his death Danks was the owner, com- 
poser, and proprietor of certain copyrighted songs set to music. It states that 
several years prior to his death Danks had entered into an arrangement with 
Hamilton S. Gordon who was engaged in the business of publishing and sell- 
ing music and songs. It was agreed that Gordon should print, publish, and 

^s»For othtr cases see same topic ft KBT-NVMBBR In all K^-Numlwred Digests A Indexes 
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sell the copyrighted songs the music of which was written by Danks payini^ 
to the latter royalties therefor. After the death of Danks his executrix and 
daughter Albertha N. Danks Builder continued the arrangement with Gordon 
apd received royalties from him. After her death and the appointment of 
complainant as administrator with the will annexed, he continued the agree- 
ment with Gordon for the publication of the songs and musical compositions 
until Gordon's death on June 1, 1914. Then complainant continued the agree- 
ment with the Estate of Gordon until June 1, 1918, since which time the 
defendants have made no further payments on account of royalties claimed to- 
be due to the estate of Hart P. Danks. 

The suit was originally begun against Elizabeth Adair Gordon, individually 
and as administratrix of the estate of her husband, Hamilton S. Gordon, de- 
ceased, and her four sons, together with Harriet P. Danks, the widow of Hart 
P. Danks, and their two children. 

Every one in the Danks and Gordon families was before the court The 
action was delayed for more than a year by the failure of defendants to file 
answers to the interrogatories, dnd then further by the death of the defendant 
Elizabeth Adair Gordon. Then by stipulation and order the action was con- 
tinued against Hamilton A. Gordon as administrator with the will annexed 
of the estate of his father, and as administrator of the estate of his mother. 

The bill alleges that on April 10, 1916, the plaintiH as administrator with 
the will annexed of the estate of Hart P. Danks caused a written notice to 
be served upon the defendants Gordon revoking the license or permission 
given to them to print, publish, or sell the songs or musical publications be- 
longing to the Danks estate, and informing them that any subsequent pub- 
lication or sale would be deemed an infringement. And it states that the de- 
fendants Gordon have failed, neglected, and refused to comply with any of 
the aforesaid demands. An injunction and an accounting are prayed. It 
also made demand for the delivery to the complainant as such administrator 
of all property, then in possession or under their control, belonging to the 
estate of Hart P. Danks, deceased, including all the plates of the songs, and 
others, set to music, and mentioned in the notice. It also demanded a full 
and complete statement and account of the number of copies of said musical 
compositions and each of them, printed, published, and sold by them, together 
with the names and addresses of the printers thereof ; and demand was made 
upon them for an examination of their books containing entries relating to the 
printing, publication, and sale of said musical compositions. 

Frank B. Golton, of New York City (Irving M. Obrieght, of New 
York City, of counsel), for appellant. 

Effingham L. Holywell, of Brooklyn, N. Y., for complainant ap- 
pellee. 

Alfred M. Schaffer and Begg, Begg & Begg, all of New York City, 
for defendants appellees. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
District Judge has found and decreed that Hart P. Danks was the com- 
poser and at the time of his death was the owner of the songs and 
musical compositions mentioned in the margin,* and that he was also 
the owner and composer of certain other songs and musical composi- 
tions separately classified by the District Judge and which are also ta 

1 "Silver Threads Among the Gold" ; "Glad Tidings" ; "We WIU be Glad 
and Relolce" ; "I Will Give Thanks" ; "Don't Be Angry with Me Darling" ; 
"Roses rjnder the Snow" ; "Clinging to Christ" ; "Gloria Patri" ; "Deus Mlse- 
ratur"; "Gloria Petri in D"; "When Silver Threads Are Gold Again." 
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be found in the margin.* He has also found that during the lifetime 
of Danks the said songs and musical compositions were duly copy- 
righted by him or on his behalf ; that his estate has been and still is 
the sole owner and proprietor thereof except of such of the said songs 
or musical compositions, the copyrights of which have been renewed or 
extended since his death; that ever since the date of such renewals 
or extensions the title thereto has been and still is vested in the defend- 
ant Harriet P. Danks (his widow) originally named as Margaret P. 
Danks in the title of the action, and the defendants Gertrude L. Danks, 
and Albert V. Danks, his only surviving children. He has also found 
that the Gordon defendants have infringed and violated the exclusive 
rights of the complainant and of the Danks defendants. He has or- 
dered an accounting and a perpetual injunction. 

The record fails to disclose that when the case was heard by the 
District Judge any objection to the jurisdiction was raised by counsel 
at any stage of the proceedings. And in the opinion handed down no 
allusion is made to the question of jurisdiction. At the argument in 
this court, however, reference was made to the subject But if it had 
not been it would have been our duty^to have noticed it. 

[11 The jurisdiction and powers of federal courts are derived from 
the Constitution and the acts of Congress. They possess only such 
powers as have been conferred upon them. In an action in such courts 
it is presumed that the court is without jurisdiction until the contrary 
affirmatively appears. Robertson v. Cease, 97 U. S. 646, 24 L. Ed. 
1057. The jurisdiction should be affirmatively shown by the record, 
and if it is not so shown a judgment given under such circumstances 
will be reversed. Mlattingly v. Northwestern Virginia R. Co., 158 U. 
S. 53. 15 Sup. Ct. 725, 39 L. Ed. 894; Brock v. Northwestern Fuel 
Co., 130 U. S. 341, 9 Sup. Ct. 552, 32 L. Ed. 905; Continental Life 
Ins. Co. V. Rhoads, 119 U. S. 237, 7 Sup. Ct. 193, 30 L. Ed. 380. Al- 
though the lack of jurisdiction is ignored at the argument by each 
side, the court will of its own motion notice it and act accordingly. 

If the court had jurisdiction of this suit, it must be either because 
there exists "diversity of citizenship" between the parties, or because it 
presents a question arising under the Copyright Acts of Congress. We 
shall inquire first whether the requisite diversity of citizenship exists. 
The amended bill of complaint alleges : 

'*Tbat your orator is a citizen of the United States, and an inhabitant of 
the borough of Brooklyn, dty and state of New York; that the defendants 
Elizabeth Adair Gordon, Hamilton A. Gordon, Clarence T. Gordon, and Her- 
bert H. Gordon are all citizens of the United States and Inhabitants of East 
Orange in the state of |<^ew Jersey; that the defendants Harriet P. Danks 
and Gertrude L. Danks are citizens of the United States and inhabitants of 
the borough of Manhattan, city and state of New York." 

2 "Easter Anthem in D" ; "Memory Pictures on the Wall" ; "Lift Your Glad 
Voices" ; " Tls Sweet to Think of Heaven" ; "Bonum Est Ab" ; ** Angels Roll 
the Rock Away"; "Gloria in Excelsis"; "Sweet Aileen"; "I Will Arise"; 
"At the Lambs"; "Jubilate Deo"; "Day of Resurrection"; "Let the Angels 
In"; "Come and See the Place"; "Moonbeams on the Snow"; "Cantata 
Domina"; "Benedlc Anlma Mea"; "Te Deum Laudamos." 
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From this it appears that the complainant is a citizen of the state of 
New York, and that two of the defendants are citizens of the same 
state, while the other four defendants reside in the state of New Jersey. 

[2] A controversy is not between citizens of different states so as 
to give jurisdiction to the federal courts unless all the persons on one 
side of it are citizens of different states from all the persons on the 
other side. Gage v. Carraher, 154 U. S. 656, 14 Sup. Ct. 1190, 25 L- 
Ed. 989; Wilson v. Oswego Township, 151 U. S. 56, 14 Sup. Ct. 259, 
30 L. Ed. 70. Where one or more of the complainants and one or 
more of the respondents are citizens of the same state, this is fatal to 
the jurisdiction of the court if the jurisdiction rests simply on the 
ground of diversity of citizenship. Byers v. McAuley, 149 U. S. 608, 
13 Sup. Ct. 906, 37 L. Ed. 867. If the jurisdiction of the court is to 
be sustained, it must be on some other ground than that of diversity 
of citizenship. 

We come then to inquire whether jurisdiction can be sustained up- 
on the theory that a right is involved which is derived from the Copy- 
right Acts of Congress. It is undoubted that the federal courts have 
jurisdiction of suits at law or hi equity arising under the copyright 
laws. 36 U. S. St. at L. c. 231, p. 1092, § 24, par. 7; Barnes' Feder- 
al Code 1919, p. 183, § 783 (Comp. St. § 991 [7]). The jurisdiction 
in such cases is irrespective of citizenship. Photo-Drama Motion Pic- 
ture Co., Inc., V. Social Uplift Film Corporation, 220 Fed. 448, 137 C 
C. A. 42. And such jurisdiction when it exists is exclusive, 36 U. S. 
St. at L. c. 251, p. 1161, § 256, par. 5; Barnes' Fed. Code 1919, p. 
247, § 1021 (section 1233). 

[3, 4] In an action for infringement of copyright the plaintiff's biU 
must show title in the plaintiff to the relief sought. The complainant 
must show his title not merely by an allegation that he is the proprietor 
but by setting forth facts which show how he became proprietor and 
why he has the right to bring the action. Crown Feature Film Co. v. 
Levy, 202 Fed. (D. C.) 805 ; Bossehnan v. Richardson, 174 Fed. 622, 
98 C. C. A. 127. The bill in the case under consideration states that at 
the time of his death Hart P. Danks, the plaintiff's testator, was the 
owner, composer, and proprietor of certain copyrighted songs set to 
music. It avers the death of Danks and the appointment of tihe plain- 
tiff as the administrator with the will annexed. It alleges that the 
estate of Danks is now the sole and exclusive owner of the copy- 
righted songs and musical compositions mentioned therein except such 
as have been renewed or extended since Danks' death title to which is 
said now to be vested in the defendants Harriet P. Danks, Gertrude 
L. Danks, and Albert V. Danks. As to the averment of the title which 
is said to be vested in Harriet P. Danks, Gertrude ly. Danks, and Al- 
bert V. Danks it may be disregarded. The title of the administrator is 
the title and the sole title upon which the jurisdiction of the court in 
this case depends. If the averments in the complaint that the estate 
owns the copyright are not sustained by the evidence, and no title is 
shown to be in the administrator, the bill certainly must be dismissed 
for want of jurisdiction. 
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The evidence discloses that the only subsisting copyrights in the 
name of Danks are four. 

1. "Silver Threads Among the Gold'' : The words were by Eben M. 
Rexford and the music by H. P. Danks. The first copyright was 
granted on February 17, 1873, and was secured by C. W. Harris as 
proprietor. He assigned this to Gordon. It was renewed in 1901 by 
H. P. Danks and was extended in 1915 in names of Harriet P. Danks, 
Albert V. Danks, Gertrude L. Danks and Lillian P. Builder. 

2. "Don't Be Angry with Me Darling" : . The words were by W. L. 
Gardner and the music by H. P. Danks. The original record of depos- 
it for copyright was by E. L. Wheeler on September 30, 1870, the 
right whereof E. L. Wheeler claimed as proprietor. It was assigned 
by Wheeler to C. W. Harris and by the latter to Gordon. It was ex- 
tended from March 21, 1912, in the names of Harriet R. Danks, Ger- 
trude L. Danks, Albert V. Danks, and Lillian P. Builder (the widow 
and daughters of H. P. Danks). 

3. "Memory Picture on the Wall" : Song and chorus composed by 
H. P. Danks. Certificate of deposit on July 2, 1886, by S. T. Gordon 
& Son. Right claimed by the latter as proprietors. Application of 
renewal of copyright for 28 years, dated June 27, 1914. Registered 
in names of Harriet R. Danks, Gertrude L. Danks, Albert V. Danks, 
and Lillian P. Builder. 

4. "Easter Anthem in D": Music by H. P. Danks. Deposit for 
copyright on February 11, 1885, by S. T. Gordon & Son, they claim- 
ing as proprietors. Application for renewal registered in names of 
Harriet R. Danks, Gertrude L. Danks, Albert V. Danks, and Lillian P. 
Builder. 

We shall not pass upon the validity of the attempted renewal of 
these copyrights. We do not regard them as properly before us for that 
purpose. But we refer to them simply to point out that this complain- 
ant suing as the administrator of H. P. Danks has as such no possible 
interest in any one of the above only subsisting copyrights in the name 
of Danks. As administrator of H. P. Danks he could not renew a 
single copyright, and as administrator he has no interest in any copy- 
right of H. P. Danks which has been renewed since the latter's 
death. Under the original Copyright Act of 1790 (1 Stat. 124), the 
right of renewal was given to an author, his executors, administrators, 
or assigns. But the Act of 1831 (4 Stat. 436) and all subsequent acts 
have confined the right of renewal to the author if living "or the wid- 
ow, widower or children of the author, if the author be not living, or 
if such author, widow, widower or children be not living, then by the 
author's executors, or in the absence of a will, his next of kin." 
Barnes' Federal Code 1919, § 9045, p. 2148 (Comp. St. § 9545). It 
will be noticed that while an executor is mentioned an administrator 
is not and therefore has been regarded as excluded. White-Smith Mu- 
sic Publishing Co. v. Goff (C. C.) 180 Fed. 256, 258. The right of 
renewal does not follow the author's estate but the renewal right is 
derived directly from the statute. 

The composition entitled "Silver Threads Amo^g the Gold" is the 
most important of the songs or musical compositions involved. In- 
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deed, the counsel for the defendants stated at the trial, and the coun- 
sel for the complainant at the argument in this court coincided in the 
opinion, that that one song was really the main issue in the case as it 
was the only one of the publications which had "been sold in any 
quantity whatever by anybody at all." That song has had an exten- 
sive sale before and since the death of Danks. The number of copies 
sold since his death and up to the time of the trial amounted to 1,911,- 
112. The words of the song were written by Eben E. Rexford and 
the music by H. P. Danks. - It was copyrighted in 1873 by C. W. Har- 
ris. The copyright was renewed in 1901 by H. P. Danks, which re- 
newal expired in 14 years. And in 1915 it was renewed by H. R. 
Danks, A. V. Danks, G. L. Danks, and L. P. Builder. In other words, 
it was renewed by the widow and children. When this amended bill 
of complaint was iiled on July 6, 1916, there was no title in this com- 
position in the administrator to be infringed. This is not to be under- 
stood as a denial that the administrator may have had at that time a 
claim for royalties due to the estate under a contract between H. P. 
Danks and the defendants Gordon and arising during the renewal pe- 
riod. We are about to consider the bearing of that matter upon the 
question of jurisdiction. 

It is sufficient to say that no infringement is claimed prior to a 
notice given, on or about April 10, 1916, by the administrator and 
which he claims terminated the agreement as to the right of the Gor- 
dons to publish and sell the musical compositions the copyright of which 
Danks had renewed. Prior to the giving of that notice, title in the ad- 
ministrator under the renewal of 1901 had expired and there was no 
title in him to be infringed, and therefore no title to support the court's 
jurisdiction in this case. Before leaving this phase of the case, how- 
ever, we call attention to the language of the copyright certificate in- 
troduced in evidence by the complainant and marked as "Exhibit 3 
PPP." It reads as follows: 

•'Copyright certificate under Act of 1909 of registry of appUcatlon for ex- 
tension for furtlier period of 14 years (so that entire term shaU equal 56 
years). In names of Harriet R. Danks, Gertrude L. Danks, Albert V. Danks, 
and Lillian P. Builder; copyright claimed by widow and children of deceased 
author; title 'Silver Threads Among the Gold.' Song and chorus. Words 
by Eben E. Rexford, music by H. P. Danks. Date of renewal registration 
February 15, 1001. Name of first renewal claimant Hart P. Danks.*' 

But it may be said in passing that if the administrator did have a 
title to be infringed at the time the amended bill was filed, there is no 
proof in the record of a single instance of tlie printing, publishing, or 
selling of any of the copyrighted songs and^ musical compositions 
after the alleged infringement and revocation notice was given and no 
claim is made of any infringement prior to such notice. 

The incontestable fact is that the complainant who sues as the ad- 
ministrator of H. P. Danks is shown by the record not to be the own- 
er of a single copyright for the infringement of which he complains. 
The court below has erroneously found that Hart P. Danks at the time 
of his death was the owner of the musical compositions mentioned in 
the bill. There is nothing in the record to support that finding but the 
record shows exactly the contrary. 
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We will refer in conclusion to the admission already made that 
while the administrator had no title in the copyright at the time the 
amended bill was filed, he may have a claim for unpaid royalties. If 
he has any such claim, and the bill asserts it, the question is whether 
the court below had any jurisdiction to determine it. From what has 
been already said it would seem that the jurisdiction does not exist. 

[5] As respects jurisdiction the statute provides that the district 
courts shall have original jurisdiction of all suits at law or in equity 
arising under the copyright laws. If a suit to recover royalties agreed 
to be paid to an author out of tiae proceeds realized from the publica- 
tion and sale of a copyrighted production is one which arises under 
the copyright laws, then the court not only had jurisdiction, but it had 
exclusive jurisdiction. U. S. Compiled Statutes Ann. (1916) vol. 2, p. 
1841, § 1233, par. 5. In all such cases it is necessary to distinguish 
between the copyright and a contract of vgjliph the copyright is the 
subject-matter. If the suit is one brought to^'cnforce a right based up- 
on a contract which relates to a copyrighted production, the suit is 
one which arises out of the contract and is not one arising under 
the copyright statute, and the federal courts are without jurisdic- 
tion. See Wade v. Lawder, 165 U. S. 624, 17 Sup. Ct. 425, 41 L. 
Ed. 851 ; Dale Tile Manufacturing Co. v. Hyatt, 125 U. S. 46, 52, 8 
Sup. Ct. 756, 31 L. Ed. 683; Kartell v. Tilghman, 99 U. S. 547, 25 
I.. Ed. 357; Brown v. Shannon, 20 How. 55, 15 L. Ed. 826; Silver v. 
Holt (C. C.) 84 Fed. 809; Hoyt v. Bates (C. C.) 81 Fed. 641. It is 
well settled that a suit for royalties reserved upon the sale of a patent 
right is not a suit arising under the patent laws. There are repeated 
decisions to that effect. Briggs v. United Shoe Co., 239 U. S. 48, 36 
Sup. Ct. 6, 60 L. Ed. 138 ; Geneva Furniture Co. v. Karpen, 238 U. S. 
254, 259, 35 Sup. Ct. 788, 59 L. Ed. 1295; Albright v. Teas, 106 U. 
S. 613, 1 Sup. Ct. 550, 27 L. Ed. 295 ; Excelsior Wooden Pipe Co. v. 
Pacific Bridge Co., 185 U. S. 282, 285, 22 Sup. Ct. 681, 46 L. Ed. 910. 
In the case last cited it is said : 

"That the rule Is well settled that, If the suit be brought to enforce or set 
oslde a contract though such contract be connected with a patent, it Is not a 
suit under the patent laws," and Jurisdiction can only be maintained upon 
the ground of diversity of citizenship. 

The same principle applies to royalties under a copyright as to 
royalties under a patent. It is impossible to distinguish in principle be- 
tween them. Carl Laemmle Music Co. v. Stem, 219 Fed. 534, 135 C. 
C. A. 284. 

It has been held that a suit although charging infringement and 
praying an injunction and account, which is in reality merely a suit to 
enforce a contract between an author and a publisher, is not a case 
arising under the copyright laws so as to be within the jurisdiction of 
the federal courts. Silver v. Holt, supra. 

While the bill in the present suit alleges title in the complainant and 
infringement, we have seen that he possesses no title and that there has 
been no infringement therefore of what does not exist in him. The 
suit in reality is one merely to compel the defendants to pay over roy- 
ahies claimed to be due under a contract 
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There being no diversity of citizenship, and as the question involved 
does not arise under the copyright laws, the court was without juris- 
diction. 

The decree is reversed with directions to dismiss the bill 



In re FRANKLIN BREWING CO. 
Appeal of DOSCHER et al. 

(drcait Court of Appeals, Second Circuit March 2, 1921.) 

No. 99. 

!• Banknipiey ^=^314(1) — Money lent to bankrupt eorporatlMi held noi 
diaTgeable to purdiM* of stock. 

On the organizatlW of a brewing company with a capital stock of 
5,000 $100 shares, a plant was purchased for $500,000, and paid tor with 
8,000 shares of stock and the assumption of a mortgage for $200,000, the 
seller also agreed to buy 2,000 shares more stock from time to time as 
working capital might be required, and paid $50,000 at the time for 500 
shares. Thereafter from time to time during several years he made ad- 
vances to the company which were carried on the books as loans and 
some of which were paid with interest The company sold some of the 
remaining stock and retained the remainder in its treasury. Beld that, 
on its bankruptcy 14 years after its organization, such loans remaining 
unpaid could not be treated as stock purchases and a claim therefor dis- 
allowed. 

2. Bankruptcy ^^311 (6) — On eaneellation of mortgage as pceferenee^ creditor 
Is restored to prior rights as unsecured creditor. 

Where a bankrupt corporation had issued bonds secured by mortgage 
and such bonds had been accepted by a creditor in satisfaction of his 
daim, but after bankruptcy the bonds and mortgage were held void as 
creating a preference by an insolvent under the state law, the creditor 
was restored to his original rights as an unsecured creditor. 

Rogers, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

In the matter of the Franklin Brewing Company, bankrupt. Henry 
Doscher and others, executors of the will of Claus Doscher, deceased, 
appeal from an order of the District Court. Reversed. 

For opinion below, see 265 Fed. 301. See, also, 263 Fed. 512. 

Certiorari denied 255 U. S. , 41 Sup. Ct. 536, 65 L. Ed. . 

Henry F. Cochrane, of Brooklyn, N. Y. (C. E. Hughes, of New York 
City, of counsel), for appellants. 

Samuel Evans Maires, of Brooklyn, N. Y., for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. [1] In June, 1903, Claus Doscher bought 
at public sale the property of the Malcom Brewing Company which was 
subject to a mortgage of $200,000 to the Nassau Trust Company, and 
operated it on his own account until June 30. On that day he organized 
the Franklin Brewing Company with a capital, of $500,000 in 5,000 

^=s>For other cases see same topic & KEY-NUMBER In all Key-Numbered Dlseets & Indexes 
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shares of $100 each. He, his brother, and his sons were the officers, 
directors, and holders of all the issued stock. At the first meeting of 
the board the following proceedings took place : 

•*To Franklin Brewing Company — Gentlemen: I hereby tender and offer 
to sell to your corporation the lager beer brewery, ale brewery, malt house, ice 
plant, and stable, formerly the property of Malcom Brewing Company, lo- 
cated on Franklin & Flashing avenues, in the borough of Brooklyn, city of 
New York, together with the machinery in said respective places ; the horses, 
harness, trucks and contents of stable, together with the accounts, licenses, 
chattel mortgages and all the personal property purchased by me from the 
receivers of Malcom Brewing Company on the first day of July, 1903, the 
same to embrace all the property included in said sale to me, on the following 
terms and conditions : 

"I. I agree to sell the same for the sum of five hundred thousand ($500,000) 
dollars. 

"II. Mb payment therefor your company is to assume and agree to pay a 
mortgage for the sum of two hundred thousand ($200,000) dollars held by the 
Nassau Trust Company as surety and now a lien on said premises, and to 
issue and deliver to me three thousand (3,000) shares of folly paid up capi- 
ital stock of a par value of one hundred ($100) dollars each of your cor- 
poration. 

"III. I farther agree that in order to provide working capital for your 
company, I will from time to time, as such working capital may be required 
by it, purchase from your company two thousand (%000) shares of its capital 
stock. 

"Dated, Brooklyn, N. Y., July 30th, 1903. . Claus Doscher." 

"On motion of Henry F. Cochrane duly seconded, the following resolutions 
were read and adopted: 

"Whereas Claus Doscher has by tender of even date offered to sell to this 
company all the property of every kind and description, real, personal and 
mixed formerly belonging to Malcom Brewing Company, and now in the 
brewery plant located on Franklin and Flushing avenues and Skillman street, 
In the borough of Brooklyn, dty of New York, together with all the accounts 
now outstanding on the books of said Malcom Brewing Company, and all mon- 
eys due or to grow due thereon, and all assets of every kind, sort and descriiv- 
tion whatsoever which were purchased by the said Qaus Doscher at a Judi- 
cial sale of the assets of said Malcom Brewing CJompany on the first day of 
July, lOOS, as the same stands on the books kept by the receivers of said Mal- 
com Brewing Company, on the first day of August, 1903, and 

"Whereas by the terms of said tender or offer said vendor, CSaus Doscher, 
agrees to sell said property for the sum of five hundred thousand ($500,000) 
dollars, and as the purchase price thereof agrees to take in payment therefor 
three thousand (3,000) shares of the fully paid up capital* stock of Franklin 
Brewing 0>mpany of a par value of one hundred ($100) dollars each, and an 
assumption by said Franklin Brewing Company of a mortgage for two hun- 
dred thousand ($200,000) dollars held by the Nassau Trust Company, now a 
lien on the real property embraced in said offer, and 

"Whereas said Claus Doscher has so agreed to purchase from said company 
capital stock up to two thousand (2,000) shares in addition in order to pro- 
vide working capital for this company as the same shall be required by it, and 

"Whereas the directors of said Franklin Brewing Company have caused an 
inventory to be made of all the property included in this offer, and 

"Whereas the books of the said Malcolm Brewing Ck>mpany, as written up 
to the first day of July, 1903, show the value of all the assets sold and trans- 
ferreu to said CUaus Doscher, and which he now offers to sell and transfer to 
his company, to be seven hundred and thirty-two thousand six hundred and 
ninety-three and •/loo ($732,693.09) dollars which valuation, after careful in- 
vestigation and appraisal, the directors of this company have ascertained to 
be a fair and reasonable valuation of said property. 

'^Therefore be it resolved that Franklin Brewing CJompany accept said offer 
of said Claus Doscher on the terms and conditions set forth in his offer or 
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tender, and that the officers of this company be and they are hereby anthorized, 
empowered and directed to make any and all arrangements with respect there- 
to, and to make, execute and deliver instruments in writing necessary to 
carry into effect the purchase of said property so offered by Glaus Doscher. 

"And be it further resolved that this company issue forthwith five thousand 
(5,000) shares of fully paid up capital stock of a par value of one hundred 
($100) dollars per share amounting in all to five hundred thousand ($500,000) 
dollars, which sum has been actually paid in cash and property. 

"And be it further resolved that the duly authorized officers of this company 
forthwith transfer to said Claus Dospher three thousand (3,000) shares of such 
capital stock pursuant to said agreement to purchase, and that the balance of 
said issue of capital stock, to wit, two thousand (2,000) shares be retained in 
me treasury to be sold from time to time in order to provide working capital 
for this company as the demands of the business may require. 

"And be it further resolved that all the acts of the officers of this company 
are hereby adopted, ratified and confirmed. Charles Doscher, Secy." 

It was plainly the purpose of the corporation to make the unissued 
2,000 shares full-paid treasury stock, but this was not accomplished- 
All the company paid Doscher for the property he conveyed was 3,000 
shares of its full-paid capital stock and the assumption of the mortgage 
of $200,000. The 2,000 shares unissued were not paid for in property 
nor were they subscribed for by Doscher. They remained the com- 
pany's property to be used to provide working capital as from time to 
time the demands of the business might require. They might be 
sold to any one, but Doscher agreed to purchase them to supply work- 
ing capital if required. 

The term "working capital" evidently meant money to be put into the 
business and to stay there. It would not follow that moneys advanced 
by Doscher from time to time and repaid by the company out of its 
earnings was to be regarded as working capital. Such transactions 
would be loans. 

Doscher did advance $50,000 for working capital on the day of the 
first meeting, July 30, 1903, and a certifi.cate for 3,000 shares, part of 
the purchase price, was issued to him and another for 500 shares for 
his advance of working capital. 

Claus Doscher died July 6, 1910. 

The executors of Doscher's estate made claims against the brewing 
company upon three items : 

(1) Between April 25, 1904, and January 26, 1910, Doscher ad- 
vanced to the company from time to time sums aggregating $500,262, 
and the company repaid him from time to time $390,262, leaving an 
unpaid balance of $110,000 June 7, 1910. This shows that what the 
company needed was temporary help and not any advance of working 
capital to remain permanently in the business. Consistently with this 
neither the 1,500 shares remaining in the treasury nor any part of them 
were transferred to him, and also consistently with this the company 
adopted the following resolution August 10, 1915, when all the Doschers 
resigned both as officers and directors : 

"It was then moved, seconded and unanimously carried that the |150,000 
capital stock of this corporation in the treasury, be either sold for cash or 
used to acquire property or franchises or for the purposes of acquiring trade 
in such manner and under: ^ch circumstances as ahall seem for the best 
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interest of the company in the discretion of the president, and the president 
be and he is hereby authorized and empowered to use the same in accordance 
with the resolution. Charles Doscher, Secy." 

Subsequently the company actually sold 29 of these shares. It 
seems that a quorum was not present at this meeting of the directors, 
but the resolution wias ratifie'd at a subsequent meeting, and whether 
ratified or not it shows the understanding of the parties on the subject. 
Upon this balance of $110,000 the company continued to pay interest 
at the rate of 6 per cent, per annum down to November 7, 1913. 

(2) December 29, 1905, the company not having paid the mortgage 
for $200,000 on the property conveyed to it by Doscher in accordance 
with its agreement, Doscher advanced to it $200,000 to pay off this 
mortgage, and upon this advance the company paid interest at the rate 
of 6 per cent, per annum down to November 7, 1913. This was a capital 
investment by the company and the advance can in no sense be regarded 
as for working capital and the parties did not so treat it. 

(3) October 14, 1910, the estate of Doscher advanced $68,850 for 
which the company gave its note upon which it regularly paid interest 
down to November 20, 1914. 

January 23, 1917, an involuntary petition in bankruptcy was filed 
against the company and it was adjudicated a bankrupt March 5, 1917. 

June 25, 1918, the executors of the estate of Claus Doscher filed proof 
of debt as follows : 

(1) Money loaned by Claus Doscher on December 29, 1905 $200,000.00 

Interest on the same from July 1, 1913 to August 1, 1915 25,000.00 

(2) Money loaned by Claus Doscher, on open account, running from 

April 25, 1904, to June 7, 1910, the balance amounting to 110,000.00 

Interest on the same from July 1, 1913, to August 1, 1915 13,750.00 

(3) Money loaned by the estate of Claus Doscher on October 14, 

1910 68,850.00 

interest on the same from March 14, 1915, to August 1, 1915, . • 1,560.60 

(4) A bond and mortgage upon real estate, located at Hamburg and 

Myrtle avenues, Brooklyn, N/ew York 12,000.00 

Interest on the same from December 1, 1914, to August 1, 1915 400.00 

Total $431,560.60 

The sum of $12,400 secured by mortgage must be deducted from this 
by virtue of an order of the court directing the trustees to convey the 
premises in satisfaction of the mortgage, leaving a balance of $419,- 
160.60. 

Upon objection filed by the trustees the referee also deducted $150,- 
000 with interest which he held to have been not a loan but an advance 
by Doscher in performance of his agreement to subscribe for 1,500 
shares of the capital stock remaining in the treasury, thereby reducing 
the claim to $175,253.09. He arrived at this conclusion, among other 
things^ upon the theory that the original account with Doscher standing 
simply in the name of "Claus Doscher" was an account intended to 
show the history of Doscher's performance of his original agreement 
and that it had been changed by adding the words "Loan Account" for 
the purpose of changing his advances from contributions to working 
capital to loans. The change was made Iftng before the advances in 
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question began so that there seems to be little ground for this explana- 
tion. Moreover, the account, whateveti it be called, shows the fore- 
going controlling facts. 

[2] The trustees petitioned for a review of the referee's report on 
the ground that the whole claim should have been expunged for fraud. 
This contention arises from the following facts: August 9, 1915, the 
reorganized Franklin Brewing Company executed a mortgage for $450,- 
OCO to the People's Trust Company to cover all its indebtedness to the 
estate of Claus Doscher represented by 450 coupon bonds of $1,000 
each. These bonds were delivered to the executors who accepted the 
same in full settlement and distributed them among the six l^atees un- 
der Claus Doscher's will. They also surrendered all the notes they had 
to the company except the one for $68,850 which was produced at the 
hearing before the referee and the accounts on the books were closed 
out and marked, "Paid." 

March 31, 1917, the trustees filed a bill in the District Court for the 
Eastern District of New York against the trust company to have the 
mortgage declared void as a preference by an insolvent corporation 
under section 66 of the Stock Corporation Law of New York (Consol. 
Laws, c. 59), and it was so declared. Karasik v. People's Trust Co. 
(D. C.) 252 Fed. 324. . Subsequently the bonds were also declared void 
under section 55 of the same law. Franklin Brewing Co. (D. C.) 254 
Fed. 910. 

As a result the trustees contended that there was an accord and satis- 
faction between the company and the executors which wiped out the 
whole indebtedness and the securities received having been declared 
void their claim should have been expunged. The referee overruled this 
objection. 

The District Judge confirmed the report of the referee and the claim- 
ants only appeal. 

The District Judge very properly held that even if there had been an 
accord and satisfaction when the mortgage was executed and the bonds 
delivered the executors were thrown back to their original rights when 
the mortgage and bonds were declared void. Keppel v. Bank, 197 U. 
S. 356, 25 Sup. Ct. 443, 49 L. Ed. 790; Page v. Rogers, 211 U. S. 575, 
29 Sup. Ct. 159, 53 L. Ed. 332; In re Clark (C. C.) 176 Fed. 955; In 
re Louis J. Bergdoll Motor Co., 233 Fed. 410, 147 C. C. A. 346; State 
Bank v. Ingram, 237 Fed. 76, 150 C. C. A. 278. 

The order is reversed and the court below directed to enter an order 
in accordance with this opinion. 

ROGERS, Circuit Judge. I dissent. The acceptance by the board 
of directors of the offer of Claus Doscher in June, 1903, resulted in a 
sale of the stock from which he could not be released by the subsequent 
action of the directors or stockholders or both, the corporation being 
at the time insolvent. The rights of the creditors could not be prej- 
udiced by any such action. Neither could the rights of creditors be im- 
paired by the transparent attempt of Claus Doscher in his method of 
transacting the business of,,t}ie corporation and his system of bookkeep- 
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ing to evade the obligation which rested upon him by virtue of his 
original oUigation. The fact that the stock was left in the treasury and 
not issued to Claus Doscher is quite immaterial. It did not prejudice 
his rights nor relieve him of his obligations. 



OEHRING T. FOX TVPEWKiTEK CO. eC aL 

(Gtrcolt Court of Appeals, Sixth Clrcnlt. May 5, 1021.) 

No. 8454. 

L Corporatioitt ^=»579(2) — ^Wbero, on reorganization, old stockholders r^ 
ceive nothing Imr their stoek and pay cash for the now stock, they are not 
liable for debts of old company as enjoying benefit from old stock. 

Where, on formation of new company to take over the business of the 
,old, the stockholders in the old company receive nothing in exchange 
for their old stock and pay cash for stock in the new company, they are 
not liable for debts of the old company, on the theory that they have re- 
ceived a benefit from their stock in the old company, to which they are not 
rightfoUy entitled until after payment of debts due by the old company. 

2. Gorporatloiis ^=»579(2) — Contingent creditor of corporation transferring 

assets noi barred from relief lor fraud in transfer. 

The contingent character of the claim of a creditor of a corporation 
at the time of the transfer of its assets does not, of itself, bar him from 
later proceeding as a defrauded creditor. 

3. Appeal and error ^»1012(1)— Finding of trial Judge conclusive. 

The trial court's finding prevails,, In the absence of evidence clearly 
preponderating to the contrary, 

1 Corp<Mratioiis <@=>580— Where assets of abandoned corporation transferred 
to new corporation, creditor for whom no provision made entitled to 
be placed in statu quo. 

A Michigan corporation became embarrassed, and certain employes 
organized a new corporation, which took over the assets of the bid cor- 
poration for a consideration of $46,000, the amount of the book debts, 
which sum was used to pay such debts. ^Stockholders of the old company 
received nothing for their stock, except an opportunity to buy stock in 
iiie new corporation, for which, however, they, as well as others Induced 
to subscribe, were required to pay cash. Previous to the reorganization, 
a Judgment for accounting for infringing a multiple drill patent had been 
recovered against the old company, but the reorganizers wete advised 
and understood that there was no reason to anticipate that the account- 
ing would disclose substantial profits, so as to allow recovery of substan- 
tial damages, and consequently no provision was made for this contingent 
liability; it being regarded as negligible.^ However, on the accounting 
two years later, substantial profits were* shown, and a judgment for 
$11,382 was entered, and, execution having been returned unsatisfied, the 
plaintiff in that suit filed a creditor's bill against the new company. 
Held, on appeal from judgment of dismissal, in view of the finding that 
there was no fraud in the transfer of the assets, that plaintiff was en- 
titled to be restored to the position he would have had, if he had received 
notice and had opportunity to protect his interests, which would necessi- 
tate a decree or order by which he should have the chance to participate 
in fixing the realizable value of the assets — as at a public sale — and by 
which the surplus, if any, over the $46,000 necessary to pay the debts 
which could be given priority over him, should be preserved for tiie sat- 
isfaction of his judgment, and the cause would be remanded for a de- 
cree directed to that end. 

#B97or oth«r eases seeaame topto * KBY-NUMBSR in all Kty-Numbared DlseaU 4 Indaxes 
272 r.— 68 
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Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

Action by August J. Oehring against the Fox Typewriter Company 
and others. From a judgment for defendants, plaintiff appeals. Re- 
versed and remanded. 

The Fox Typewriter Company was a Michigan corporation, which had been 
originally engaged in the manufacture of woodworking machinery and tools, 
and later added the making of typewriters. It was not successful, was large- 
ly indebted to the local banks, its management was not satisfactory to the 
creditors, and representatives of the banket became directors, and took over 
the power of control. As representing this' controlling interest, Mr. Duflfy was 
made president, and thereafter was in active charge of matters of general • 
policy, though not of operations. The business continuing to be unsatisfactory, 
the company accepted an offer from Mr. Fox, whereby it sold to him the 
machinery and tool business and all assets peculiar thereto, leaving with 
the company the plant and the typewritter business. After some further de- 
lay, there did not seem to be a sufficient promise in this business to satisfy the 
creditors, it was determined to liquidate, and some machinery was sold. 
Thereupon Stokoe and Franks, who were employes of the company, respective- 
ly, in the manufacture and sales division, and who had no substantial stock 
interest (though Stokoe was secretary and a director), undertook to promote 
a new company to buy the assets and make further efforts to conduct a suc- 
cessful typewriter business. The debts of the company, as carried on its 
books, were about $44,000. There was also a recognized contingent liabiUty 
upon a bond, which turned out to be about $2,000. The debts will therefore, 
for convenience, be spoken of as $46,000 (and by that sum, as hereafter used, 
we intend to describe the amount of the book debts plus the contingent lia- 
bility as it was later paid). 

Stokoe and Franks procured from the management an option to sell to 
them the entire plant and the typewriter business and assets for this $46,000, 
and succeeded in finding, among the old stockholders and their families, sub- 
scribers to make up this amount. •Opportunity to subscribe was given to all 
old stockholders, but only a minor fraction accepted, and these subscribed in 
such amounts as each one wished, and without regard to the amount of his 
holdings of the old stock. Pursuant to that option, the company later con- 
veyed all these assets to a trustee, who, in turn, conveyed them to a new cor- 
poration formed by these subscribers, receiving therefrom a fund of $44,000, 
which was disbursed in full payment of the book debts. Subscribers paid 
cash, and received no benefit from their old stock holdings, except the op- 
portunity to subscribe to the new company, and there was no connection 
between their old and their new stock holdings, save as the old investment and 
loss furnished motive for the new Investment in the hope of retrieving the 
loss. These transactions occupied a part of the summer of 1915, and the new 
company was completed and started business in October, 1915. 

In 1914, the District CJourt,' in the Southern District of New York, had 
granted a decree in favor of Oehring against the Typewriter Company, find- 
ing that it had infringed Oehring's patent upon a multiple drill. This infringe- 
ment pertained to the machinery branch, and did not involve the typewriter 
business, save as both belonged to the same company. The decree was the 
usual one for injunction and accounting, and the defendant, not having 
thought best to appeal at that stage, had submitted to the Injunction, and an 
accounting had proceeded rather desultorily. The company was advised, and 
Stokoe and Franks understood, that there was no reason to anticipate any sub- 
stantial recovery of damages. In the sale to the new company and the pro- 
vision for paying the debts, this contingent liability to Oehring was ignored. 
Stokoe and Franks and the attorney for the company, active with them in the 
new corporation, do not undertake to say that it was actually forgotten, but 
only that they thought it was of no substance or consequence; they say the 
suit was to recover profits, and there had been none, and that they did in 
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good taitt consider it negligible seems to be demonstrated from the foot that 
although plainly, if it was a liability, it was against the branch of the busi- 
ness sold to Fox, yet it was not assumed by him, and no one seems to have 
thought of it in that connection. 

In September, 1916, the master, before whom the accounting had been 
pending, made a report showing substantial profits ; this was confirmed by the 
District Court, and later affirmed by the Second Circuit Court of Appeals, 
whereby there resulted a final judgment in that District Court, in favor of 
Oehring and against the old typewriter company, under date of May 8, 
1918, for $11,382.96, with interest from February 24, 1917. An execution hav- 
ing been returned unsatisfied, Oehring filed this bill in the court below against 
the new tyi)ewriter company. It was in the usual form of a creditor's bill, 
and Its theory was that the transfer of assets from the old company to the 
new was invalid as against Oehring for actual fraud or constructive fraud, 
or both, and that the assets so transferred remained the equi{sU)le property of 
the old company, subject, in equity, to Oehring's execution. The bill also pre- 
sented the theory that the new company had become liable for this debt of 
the old company. The court below held that there was no fraud or invalidity 
in the transfer from the old company to the new, and dismissed the bill. 

Murray Seasongood, of Cincinnati, Ohio (Hans v. Briesen, of New 
York City, and Robert P. Goldman, of Cincinnati, Ohio, on the brief), 
for appellant 

Charles M. Owen, of Grand Rapids, Mich. (Clapperton & Owen, 
of Grand Rapids, Mich., on the brief), for appellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Ciituit Judge (after stating the facts as above). [1] 
1. The plaintiff has no right to relief as upon a reorganization, under 
the doctrine of Northern Pacific v. Boyd, 228 U. S. 482, 33 Sup. Ct. 
554, 57 L. Ed. 931, and Grenell v. Detroit Co., 112 Mich. 70, 70 N. W. 
413. In that line of cases there is a reorganization in which the old 
stockholders obtain an interest in the new company by virtue of and in 
consideration of their old stock, and therefore receive from that stock 
a benefit to which they are not rightfully entitled until after the pay- 
ment of all debts due by the old company, and it is only this benefit, so 
received in consideration for the old stock, which the rule of the Boyd 
Case subjects to the old debts. In the present case there was no such 
benefit. Every new stockholder paid cash in full for his new stock and 
received nothing in exchange for his old. 

[2] 2. While it is to be conceded that the peculiar and contingent 
character of Oehring's claim at' the time of the transfer of assets does 
not, of itself, bar him from later proceeding as a defrauded judgment 

creditor (Pierce v. U. S. [March 7, 1921] 255 U. S. , 41 Sup. Ct. 

365, 65 L. Ed. ), yet we«ee no reason to hesitate in accepting the 

conclusion of the trial judge that there was no conscious or intentional 
plan that Oehring should be "frozen out*' — that is, no conscious fraud. 
We think the natural and true inference from what the parties did is 
that his claim was thought of by the three or four associates who 
had any knowledge of it only as a cloud, too small and too far away 
to require serious attention, and particularly is this true in view of the 
apparendy natural inference that, if it ever did develop, the other 
branch of the business was the one really liable. 
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[S] 3. The $46,000 consideration paid for the assets is said to have 
been so far below the actual value as to make the transfer constructive- 
ly fraudulent against one in Oehring's position, whose claim subse- 
quently ripened into an enforceable debt. We have no occasion to doubt 
that, upon proper facts, this conclusion could be drawn even at so late a 
date and in favor of one handicapped as Oehring was, and the facts 
of this case lend color to tlie charge ; but the District Judge, familiar 
with the local situation and on hearing of witnesses in open court, 
concluded that there was no such gross undervaluation as to require 
the inference charged, and his conclusion must prevail, unless the evi- 
dence clearly preponderates to the contrary. City, etc., v. Chisholm 
(C. C. A. 6) 90 Fed. 431, 434, 33 C. C. A. 157. We cannot say that 
there is any such preponderance of proof in Oehring's favor on this 
issue as to require reversal. It appears that the assets transferred 
had been carried on the books of the old company at a large figure, 
but that is not of controlling importance, where the assets are of a 
special character and the business is failing. It appears, also, that these 
assets were immediately insured by the new company for a large sum ; 
but with such assets it is not unusual to maintain insurance with ref- 
erence to original cost rather than upon the basis of liquidating value. 
The chief item of evidence supporting the theory of gross undervalua- 
tion was that, while the promoters of the new company paid $46,000, 
they immediately put the same assets into the new company as con- 
sideration for full payment of the $100,000 of new stock, making the 
usual formal affidavits that the stock was paid in full by these assets. 

In a state where it is required that capital stock shall be paid either 
in cash or in property at actual cash value, it might well be held that 
the promoters of the new corporation could not deny that the property 
was worth $100,000 upon a cash basis, and that there was therefore am- 
ple surplus out of which Oehring might have been provided for in full ; 
but that restricted theory of pa)rment does not prevail in Michigan. 
Full-paid stock may be issued in exchange for property at any figure 
which the directors in good faith fix, and the subsequent judgment 
of the court or jury as to the real value of the property cannot be sub- 
stituted for the good faith exercise of the directors' discretion. Young 
V. Erie Iron Co., 65 Mich. Ill, 122, 31 N. W. 814; Coit v. Gold Co., 
119 U. S. 343, 345, 7 Sup. Ct. 231, 30 L. Ed. 420. 

The defendants' testimony tends to show that the reputation of the 
typewriter business, as having been consistently unsuccessful, was so 
bad that the promoters had the utmost difficulty in raising the $46,000, 
and would have been unable to make the purchase if the price had been 
substantially larger. As to every asset, except the factory buildings, 
it is evident that there is a considerable gulf between their cash value 
upon liquidation after years of unsuccessful business, under a dis- 
credited management, and without capital or credit, and their reason- 
able prospective value to continue the business, under new management, 
with debts paid, and with sufficient working capital or credit. Even 
the factory buildings would be subject to similar considerations, par- 
ticularly if located, as these were said to be, at a point which was not 
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satisfactory for many business purposes. That the majority of the 
old stockholders, many of ample means, preferred to lose all their stock 
investment rather than risk any more by joining in the new purchase 
is forceful evidence Aat any substantial value above $46,000 was 
doubtful. Balancing these items of evidence, there can be no assur- 
ance that any sum substantially in excess of $46,000 could have been 
realized, nor yet is the contrary established. However, it is, to say 
the least, protwiblc enough that there might have been a surplus avail- 
able for Oehring's benefit to call for careful scrutiny of the procedure 
by which it disappeared. 

[4] 4. The decision of this court in Rickerson Co. v. Farrell Co., 
75 Fed. 554, 565, 23 C. C. A. 302, furnishes an illustration of a prin- 
ciple which we think here applicable, though the analogy is imperfect. 
In that case this court recognized tfiat the directors of an insolvent 
Michigan corporation in process of liquidation, and who were also 
creditors, had a legal right to devote the entire assets to the payment 
of their debts, leaving others unpaid; but the exercise of this legal 
right was required to be free from unfairness to the excluded creditors, 
beyond the alleged unfairness inherent in the right, and when it appear- 
ed Aat the excluded creditor had been misled into being quiescent when 
he might have been vigilant in the protection of his own rights, it was 
held diat the preferential payment should be vacated and he should 
receive his pro rata share. If the present case were brought against 
the banks, who, while in control of the corporation, secured their pay 
in full, and if there were evidence by which they could be charged with 
knowledge of the Oehring claim, it would approximate the Rickerson 
Case ; but there is here a lack both of pleading and of parties to pro- 
ceed upon that theory. 

A similar principle might even be applied, under conceivable facts, 
to make the class of purchasers of the proper^ open and let in Oehring 
for a proportionate interest ; but here, again, there is a lack of pleadings 
and of parties, to say nothing about the difficulty of upsetting the con- 
tract of the purchasers, who insist that they would not have bought at 
any substantially greater price. It does not follow that there is no 
remedy for Oehring, and substantially within the lines of his bill of 
complaint. The old company had actual notice of Oehring's claim. 
All its stockKlders would be, for many purposes, chargeable with 
notice. Practically all the stockholders in the new company were also 
stockholders in the old one, and the three or four active promoters of 
the new company had actual notice. It must follow that the new com- 
pany, through the medium of its body of stockholders and its promo- 
ters, was chargeable with this notice. Under these conditions, all the 
participants in the plan to devote the entire assets to the payment of 
debts other than Oehring's must be held to a scrupulous regard of his 
rights, whatever they were; and when this duty is coupled with the 
facts that there was a general assumption that all debts were being 
provided for, that no actual notice of sale was given to him, that he 
had no constructive notice through the happening of a public sale or 
receivership, or any procedure that would attract general attention, 
and that tlie new company continued the same business under the 



Digitized by 



Google 



838 272 FEDERAL REPORTER 

same name, with no indicia of a change, we think equity requires that 
Oehring should be restored to the position which he might have had, 
if he had received notice and had opportunity to protect his interests, 
as far as such restoration can take place without prejudice to equities 
equally as strong as his. 

5. After it had been determined to sell the assets at $46,000 and 
pay the book debts, if Oehring had appeared on the ground, what 
would have been his standing? What the parties would have done by 
way of comprc»nise, adjustment, or yielding can only be surmised. 
In looking backward, to restore the situation which should now be 
recognized as a basis for relief, we can only assume that each party 
would have availed itself of its full legal rights. Oehring had no judg- 
ment, or any certainty that he would ever get any ; tlie procedure of 
the banks to get their pay in full would not have been enjoined until 
the future indefinite time when Oehring's suit might be finished ; the 
transaction by which all the assets were to be sold and the money used 
to pay the book debts was not in form preferential, because Oehring 
was not recognized, but in substance it was, and, whatever the parties 
might have done under other conditions, this is what they did do ; and, 
as we have said, it was their legal right, in Michigan, to devote all the 
assets first to this purpose, leaving only the surplus, if there was one, 
for Oehfing. The utmost relief which could have been given him at the 
time would have been the making of a decree or order by which he 
should have a chance to participate in fixing the realizable value of the 
assets — ^as at a public sale — ^and by which the surplus, if any, over the 
$46,000 necessary to pay the debts which could be given priority over 
him, should be preserved for the satisfaction of any judgment which 
he might be able to obtain. This was the limit of his right which could 
have been preserved against the other adverse rights if they had 
been asserted to their respective limits ; and it is this right, and only 
this, to which Oehring should be restored, as against the interests of 
the $46,000 purchasers. 

6. This record does not inform us how far the body of property 
which might have been available to create this surplus has been pre- 
served, nor what changes there have been in it. For the present, we 
assume that, as between Oehring and the $46,000 purchasers, the gen- 
eral identity of the body of the property has been pr^rved in specie 
or by substitutions, except for additions which have been made as the 
result of new capital. In view of the limited character of Oehring's 
right, and the absence of any lien in his favor (since we recogni^ that 
he lost, not a lien, but a contingent rig^ht to get a lien), his claim against 
this body of property should be considered as subject to, first, the debts 
of the new company ; second, additional capital which has been put in- 
to the company since its organization, which debts and additional cap- 
ital may be assumed to stand for additions and improvements which 
ought not to be subject to Oehring's claim; and, third, the $46,000. 
Any general gain or loss in value of the assets since 1915 is an incident 
to which the parties respectively must submit. 

We cannot undertake to fix the details of the provisions which will 
accomplish the general result we have indicated. They must be left 
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to the court below. This record has not been shaped to this end. Spe- 
cial equities may appear which should be recognized, and the court 
below will do so. Of course, there should be reasonable ground to 
anticipate that a surplus for Oehring would result, before the new com- 
pany is subjected to burdensome proceedings. 

We do not regard the Michigan Bulk Sales Law as applicable. 

The decree below is reversed, and the record remanded for the entry 
of a new decree in accordance with this opinion. 



UNITED STATES v. PENNSYLVANIA & LAKE ERIE HOCK CO. 

(Circuit Court of Appeals, Sixth arcult. May 7, 1921.) 
No. 3466. 

1. Appeal and error «=>1010(1)— Special flndliigs, cnstolned by rabfltantial 

evidenee» are condusiYe. 

Special findings of fact by the court, under Rev. St. { 700 (Comp. St. § 
1668), when sustained by substantial eTidence, are concluslTe in error 
proceedings. 

2. Ejeetment <@=»9 (3) —Plaintiff most recover on strength of its own title. 

If plaintiff, in action to recover possession of real estate, fails to es- 
tablish right and title in Itself, It must fall, regardless of whether de- 
fendant has any title or right to possession. 

3. Ejectment -0=>96(1)— Evidence held to sustain judgment for defendant in 

action by government to recover possession of harl>or property. 

In action by the United States to recover possession of a strip of land 
used as a pier, evidence held to support findings for defendant. 

4. Appeal and error <&»850 (2)— Additional facts not found cannot be con- 

sidered. 

In reviewing findings of fact by the court under Rev. St. § 700 (Comp. 
St. i 1668), additional facts not found by the trial court cannot be con- 
sidered. 

5. Appeal and error ^=>850(2)^^Mixed finding of faet and law conclusive as 

finding of fact. 

A finding, In action by the government to recover possession of land 
used as a pier, that the government had abandoned the pier, is a mixed 
finding of fact and law, that Is binding upon review as a finding of fact 
only, where there is evidence on which the facts involved therein could 
be made, if such facts sustain the legal conclusion which is necessarily a 
part of the finding. 

6. United States <S=>58— May abandon pier in harbor without act of Congress. 

Where the government has appropriated a strip of land In a harbor, 
and taken possession thereof and erected a pier thereon in aid of naviga- 
tion, the government's failure and neglect to keep the pier in repair is evi- 
dence that will sustain a finding that the government had, in a legal 
sense, abandoned the property ; for the rule, under Const, art. 4, { 3, that 
the government cannot abandon its property without an act of Congress 
to that effect, applies to land the title to which has been acquired or origi- 
nally vested in the government, but not to property in which the govern- 
ment by virtue of its dominant right appropriates a mere easement for 
purposes more or less temporary in nature. 

7. Eminent domain <&=»2( 10) —Taking submerged land for government pier 

not an exercise of power of eminent domain. 

The appropriation of a submerged strip of land on which to construct 
a government pier held not a taking of private property for public use for 

^=>For other cases see same topie A KBY-NUMBBR In aU Key-Numbered DigesU A iDdexes 
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permanent purposes, but rather the mere lawful exercise of a govern- 
mental power for the common good. 

8. Navigable waters <^=»14(1)— dovemmenl; may change lia]iK>r lines. 

The right of the government to establish harbor lines is not exhausted 
by one exercise of the power, but it may change these lines as often as it 
deems necessary, in order to protect navigation from obstruction. 

9. United States <^»5&-*Evldence showing abaodonment by govenunent of 

pter strio in haibor. 

In action by the government to recover possession of a strip of sub- 
merged land in a harbor, used for pier purposes, evidence that defendant 
dock company, before commencing the construction of a concrete dock on 
the strip, made application to the War Department for permission to en- 
croach upon the harbor line at points indicated on a map accompanying 
the application, which showed the proposed construction, and that the 
government, although thereby fully informed of the proposed construe^ 
tlon, made no objection, and made no claim to the property, but stood by 
while the defendant made large expenditures for the concrete dock, held 
material to the question of abandonment by the government of the strip, 
and, in connection with other evidence, to support finding of such aban- 
donment, 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action by the United States against the Pennsylvania & Lake Erie 
Dock Company. Judgment for defendant, and the United States 
brings error. Affirmed. 

H. L. Eastman, Asst. U. S. Atty., of Cleveland, Ohio (E. S. Wertz, 
U. S. Atty., of Cleveland, Ohio, on the brief), for plaintiff in error. 

Clan Crawford, of Cleveland, Ohio (Squire, Sanders & Dempsey, 
of Cleveland, Ohio, on the brief), for defendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. This proceeding in error is brought 
to reverse the judgment of the District Court, Northern District of 
Ohio, Eastern Division, in an action brought by the United States 
against the Pehnsylvania & Lake Erie Dock Company under favor 
of section 11903, Geneval Code of Ohio, to recover possession of real 
estate situated in Fairport Harbor, Lake county, Ohio. The plaintiff 
avers in its petition that it has a legal estate in and is entitled to the 
immediate possession of a strip of submerged land 1,103 feet long and 
15 feet wide, extending from the mouth of Grand river in Fairport 
Harbor, Lake county, Ohio, into Lake Erie. 

The defendant in its answer admitted that it was in possession of 
the property described in the petition, and denied that the plaintiff 
has any legal estate therein, or that it is entitled to the possession 
thereof. Upon the trial of the cause the defendant disclaimed title, 
and denied that it was in possession of the portion of this strip of land 
sought to be recovered by the plaintiff in this action, lying north of 
a point 492.30 feet north of the north line of Second street in the vil- 
lage of Fairport. This controversy is therefore narrowed to the ques- 
tion of the title and right of possession of the United States to the 
southern end of this strip, 15 feet wide and 492.30 feet in length, ex- 

^s»For other cases see same topic ft K£Y>NUMBBR In all Key-Numbered DIseets A Indexea 
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tending from the north line of Second street, Fairport, to the north 
line of lot 5 of the lots platted on the new-made land lying north of 
Second street. 

It is contended on the part of the defendant in error that this pro- 
ceeding in error presents no question for the consideration of this court, 
for the reason that by stipulation of parties this cause was submitted 
to the court without the intervention of a jury, and that the court 
made no special findings of fact within the meaning of sections 649- 
700, R. S. It is conceded by the plaintiff in error that such special 
findings of fact are necessary to a review of the questions here pre- 
sented, but it insists that such findings appear in the racmorandvun 
opmion of the trial court. The court in its opinion did make some find- 
ings of ultimate facts, but it is not clear that such findings were in- 
tended as special findings for the purposes of this review, or that the 
findings made are such special findings as are contemplated by the 
sections above cited. The court, however, does find as ultimate facts ; 

First. That between 1827 and 1838 the plaintiff cpnstructed a pier 
in Fairport harbor, beginning at the north line of Second street in the 
village of Fairport, Lake county, Ohio, and extending for a distance 
of 133 feet in a slightly northwesterly direction, thence due north 
to its northern terminus in Lake ^ie; tfiat the southern end for a 
distance of 254 feet was of pile construction, 9 feet in width, and the 
residue of crib construction, 14 feet in width. 

Second. That after 1838 the United States government did not 
expend any money upon the maintenance and repair of the south por- 
tion of this pier now in controversy, but that in 1844 and subsequent 
to that time the government did expend considerable sums of money 
in repairing the northern portion of the pier, to which the defendant 
disclaimed title and possession. 

Third. That subsequent to 1838, and about 1844, the government 
abandoned the south 492.30-foot portion of this pier. 

Fourth. That the Hcense issued June 22, 1889, by the United 
States government to the defendant's predecessor in title, to use 
this pier, did not cover the south 492.30 feet, which is here in contro- 
versy. 

Fifth. That the original wooden pier 9 feet in width, constructed by 
the plaintiff prior to 1839, is no longer in existence, and that it did not 
occupy the same position as defendant's present concrete construction. 

There are other findings of fact of minor importance; but all of 
these other findings, to some of which reference will be made later 
in this opinion, are entirelv consistent with the ultimate facts found 
by the court as above stated. 

[1] It is provided by section 649, R. S. (Comp. St. § 1587), that 
where a jury is waived the findings of fact by the court shall have 
the same effect as the verdict of a jury. Section 700, R. S. (Comp. 
St. § 1668), provides, among other things, that "when the finding is 
special, the review may extend to the determination of the sufficiency 
of the facts foimd to support the judgment." Section 1011, R. S. 
(Comp. St. § 1672), provides that "there shall be no reversal in the 
Supreme Court or in a Circuit Court ♦ ♦ * for any error of fact." 
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It necessarily follows that, unless these findings of fact are findinjg^s 
within the meaning of section 700, R, S., the judgment of the trial 
court must be affirmed. On the other hand, if we accept these findings 
as such special findings required by section 700, R. S., then, if they 
are sustained by any substantial evidence, they are conclusive upon 
this court, regardless of how convincing the argument may be that 
upon the evidence the finding should have been different. United 
States v. Fidelity Co., 236 U. S. 512, 35 Sup. Ct. 298, 59 L. Ed. 696 ; 
Dooley v. Pease, 180 U. S. 126, 131, 132, 21 Sup. Ct. 329, 45 L. Ed. 
457; Stanley v. Supervisors, 121 U. S. 547, 7 Sup. Ct. 1234, 30 
h. Ed. 1000; Rutan, Collector, v. Johnson, 231 Fed. 369, 145 C. C. 
A. 363; Chautauqua Institution v. Zimmerman, 233 Fed, 371-375, 
147 C. C. A. 307; Mayes, Collector, v. Jones & Co. (C C. A.) 270 
Fed. 121. 

If it were conceded that these findings of fact by the trial court as 
they appear in the memorandum opinion are such special findings as 
are required by §ection 700, R. S., then this record presents but two 
questions : First. Are the facts found by the court sufficient to sup- 
port this judgment? Second. Is there any evidence upon which such 
findings could be made? 

[2] Upon the question of the sufficiency of the findings to support 
the judgment there can be little or no controversy. The third and 
fifth findings, not only sustain the judgment as given, but impera- 
tively demand that such a judgment be entered. If the plaintiff has 
failed to establish title and the right to possession in itself, it must 
fail in this action, regardless of whether the defendant has any title 
or right to possession, for the defendant cannot be ousted of posses- 
sion by one having no superior right or property interest therein.^ 

[3] Upon the second question, as to whether there is any evidence 
upon which such findings could be made, the answer must also be in- 
the affirmative. Upon the first finding, as to the construction of the 
9- foot wooden pier some time between 1827 cind 1838, there is no 
controversy. It does not affirmatively appear, however, that Congress 
made any specific appropriation of this property for pier purposes. 
On the contrary, on March 3, 1825, it appropriated $1,000 for com- 
pleting the pier at the mouth of Grand river. No prior legislation 
upon this subject was offered in evidence, except the Act of May 15, 
1820, appropriating $6,600 for a lighthouse to be built at the mouth 
of Grand river in the state of Ohio. Other evidence, however, tends 
to establish that this lighthouse was not constructed upon this pier, 
so that evidently this act of Congress has no application to the issues 
here involved. The court divided the evidence introduced on the 
trial into three periods. From 1825 to 1844, from 1844 to 1888, and 
from 1888 to 1917. 

[4] Counsel for the defendant in error, in the discussion in their 
brief of the evidence covering the first period, calls the attention of 
this court "to some additional facts that we believe have a bearing 
upon a correct determination of this case." In view of tlie authori- 
ties above cited, it would seem unnecessary to say that this court can- 
not consider ^'additional facts not found l:^ the court," but must limit 
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its consideration of this case solely to the special findings of fact 
made by the trial court. Notwithstanding the claim of the defendant 
in error that the evidence introduced covering this first period does 
not show a construction of a government pier as foimd by the court, 
but rather merely an appropriation of money to complete a pier which 
may have been commenced or partly constructed by adjacent land- 
owners, we are of the opinion that this evidence taken in connection 
with the report, plan, and estimate submitted in 1826 by Capt. T. W. 
Maurice relative to the improvement of the mouth of Grand river, 
sufiiciently sustains this finding of the trial court 

[6] The major contention of the plaintiff in error is that the third 
finding of the court, that the government abandoned the south 492.30- 
foot portion of this pier, is not sustained by the evidence. This find- 
ing is a mixed finding of fact and law, that is equally binding upon 
this court as a finding of fact only where there is evidence upon which 
the facts involved in such finding could be made, if such facts sustain 
the legal'conclusion, necessarily a part of this finding. Rutan, Collect- 
or, V. Johnson et al., supra. 

[B] It is insisted by the plaintiff in error that shortly subsequent 
to the Act of March 3, 1825, appropriating $1,000 for comfdeting the 
pier at the mouth of Grand river, the United States government ap- 
propriated this strip of submerged land and constructed a pier there- 
on. This claim is sustained by the first finding of the trial court above 
stated. It is further contended by the plaintiff in error that, having 
once appropriated this strip of ground, taken possession thereof, and 
erected a pier thereon in aid of navigation, the government cannot 
abandon its property without an act of Congress to that effect, and 
that for this reason evidence that the United States failed and neg- 
lected to keep this pier in repair is not evidence that will sustain a 
finding that the government had, in any legal sense, abandoned its 
property. This contention is based upon section 3 of article 4 of the 
Constitution, the decision of the Supreme Court in the case of Light 
v. United States, 220 U. S. 523-536, 31 Sup. Ct. 485, 55 L. Ed. 570, 
and other cases therein cited. 

[7] This undoubtedly is the law in so far as it applied to land the 
title to which has been acquired or originally vested in the govern- 
ment, but it does not apply to property in which the government by 
virtue of its dominant right aj^ropriates a mere easement for pur- 
poses more or less temporary in their nature. In this particular case 
the appropriation of this submerged strip of land upon which to con- 
struct a government pier was not a taking of private property for pub- 
lic use for permanent purposes, but rather the mere lawful exercise 
of a governmental power for the common good. Lumber Co. v. Gar- 
rison, 237 U. S. 251, 35 Sup. Ct. 551, 59 L. Ed. 939; Railroad Co. v. 
Chicago, 201 U. S. 506, 26 Sup. Ct. 518, 50 L. Ed. 845. There is a 
substantial diflference between the tepiporary exercise of a dominant 
governmental power over property and the permanent appropriation 
of private property for public use. In the latter case the title to the 
property passes to the government. In the former case it acquires 
absolutely no estate in the property, further than to subordinate it 
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to the purpose for which that power is exercised so long only as it 
may appear to be necessary to exercise such power for the public good, 

[8] This is particularly true in reference to the establishment of 
harbor lines. The right of the government is not exhausted by one 
exercise of this power, but it may change these lines just as often 
as it may deem necessary, in order to protect navigation from ob- 
struction. Philadelphia Co. v. Stimson, 223 U. S. 605-638, 32 Sup. 
Ct. 340, 56 L. Ed. 570. 

In this case the power of the government to construct this pier in 
aid of navigation did not require that it should forever maintain that 
pier in that particular place. It could change it to any other location, 
whenever it determined that such other location would be more ad- 
vantageous for navigation purposes, and undoubtedly it could aban- 
don it altogether when the need for its maintenance no longer existed* 
The purpose of these piers was to narrow the channel, so that the 
velocity of the current would be increased sufficient to carry the sand 
out of the river mouth into the deeper waters of the lake. Capt. Mau- 
rice recommended that the channel should be narrowed to 150 feet 
between the piers. This recommendation was not approved, and the 
piers were constructed 200 feet apart. If experience had shown that 
Capt. Maurice was right about it, then the government, in order to 
accomplish the purpose for which it had exercised this dominant power 
in aid of navigation, would have been compelled to change the location 
of one or both of these piers, and if it had done this it would hardly 
be claimed that it had not abandoned the original location. It like- 
wise follows that if, by reason of the existence of this pier, or for 
any other reasons, the accretions to the adjacent land extended the 
river bank out into the lake along all or part of this pier, this new- 
made land might be just as effectual to accomplish the narrowing of 
the channel of the mouth of the river as the pier itself, and the rea- 
sons for the exercise of this dominant power, by the continued main- 
tenance of a pier, might thereby wholly disappear. In the years fol- 
lowing the construction of this pier, the shore line to the east of it 
was extended by accretions to and beyond a point 492.30 feet north 
of the north line of Second street. In 1844 the plaintiff's predecessors 
in title were adjudged to be the owners of that land, and immediately 
caused the same to be platted into five lots. These lots would in and 
of themselves form a river bank, answering the same purpose for 
which the pier was originally constructed. Under these changed con- 
ditions, it would seem that there would be no more purpose in the 
government maintaining this pier along this newly-made river bank 
than there would have been purpose in projecting it south of the north 
line of Second street. 

While the report of the engineers in 1844 shows that this pier was 
practically destroyed and useless throughout its entire length, the 
money appropriated by Congress was applied solely to the construc- 
tion of a new pier from the north boundary of lot 5 to its original ter- 
minus h. Lake Erie. For many years it was generally understood in 
that community that the government pier was that portion of the orig- 
'inal construction north of the portion now in dispute, which nordi 
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part was reconstructedi maintained, and kept in repair by the govern* 
ment. This situation was so universally understood and accepted that 
the northwest comer of lot No. 5 of tfie newly platted lots was des- 
ignated in deeds of conveyance of the title to this lot as "the south end 
of the government pier." Nor was this understanding as to the south- 
em terminus of the government pier confined merely to the residents 
of that locality. 

In a report forwarded to Col. Jared A. Smith, Febraary 21, 1894, 
by F. S. Burrows, Assistant Engineer, the east pier is described as 
being 1,760 feet in length. This corresponds with the distances on 
the map accompanying 3iis report, which map shows the inner end of 
the east pier about 500 feet north of the north line of Second street. 
The report also states that — 

"About 1400 feet from tbe outer end of the pier, the Doek Company has 
constructed a bulkhead of timbers and piles running normal to the pier for 
about 200 feet, then turning and running parallel to the pier until it inter* 
sects the shore line. The area included between the bulkhead and pier has 
been fiUed, and track and platform laid, so that it can be utilized for handling 
and storing only. The part of this pier Inside the bulkhead would seem to be 
no longer necessary as a contraction work, but might be useful as an ore 
dock." 

The map shows this north end of the bulkhead to be 614 feet north 
of the p^nt marked as "Inner End of U. S. Pier." This agrees with 
the sta-Jftent in the report as to the length of that portion of the pier. 
Another map (Plaintiff's Exhibit 44) made by government engineers 
in 1903, following a survey made under authority of an act of Con- 
gress directing a survey of the north and northwestern lakes, shows 
a "Pier Head Front Light" at the north extremity of this pier, and 
a "Pier Head Rear Light" at the end of the ore dock, or substantially 
500 feet north of the north line of Second street. 

It is contended upon the part of the plaintiff in error that the fact 
that the defendant's predecessor in title in 1888 applied for and ac- 
cepted a license for this government pier, for which it agreed to pay 
an annual rental, and for which it did pay one year's rental, com- 
pletely estops this defendant from denying the title of the government 
to this strip of land. The trial court found that this license did not 
cover that portion of the pier or dock now in dispute, but, on the con- 
trary, only the pier lying north of 492.30 feet north of the north line 
of Second street. This finding of the trial court is based upon the 
evidence that the Act of Congress of August 11, 1888, referred only 
to the east government pier "lying north of the present low-water 
mark." This act was followed by the joint resolution of October 1, 
1888, in which resolution it is stated that — 

"Present low-water mark in the Elver and Harbor Bm of August 11, 1888, 
in the paragraph referring to Fairport Harbor, Ohio, is intended to mean 
the inner shore line represented on the map in report of Chief of Engineers of 
1881.- 

While no shore line on this map is designated as "inner shore line," 
it is nevertheless, contended by counsel for plaintiff that the inner 
shore line means the shore line of 1826 shown on this m^. It is im- 
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possible to determine with absolute certainty from the map itself just 
wWch is the inner shore line within the meaning of this joint resolu- 
tion.' The south end of the government pier is located upon this 
map a little south of the shore line of 1880, and a little north of the 
shore line of 1839-44. The south end of the pier as here located is 
considerably north of the strip of land now in dispute. These shore 
lines are shown to the right of the pier and in connection with it, cov- 
ering the period from 1839 to 1880. The shore line of 1826 is shown 
on the map at an entirely different place and a little south of the cen- 
ter of Second street, by a short line running from the water's edge to 
the street intersection. It is wholly separate and apart from the shore 
lines shown in connection with the government pier. In view of the 
fact that this resolution relates to tWs government pier, and that ref- 
erence is made to this particular map for the purpose of making 
more certain the shore line intended by the Act of August 11, 1888, 
certainly "the inner shore line," within the meaning and intent of that 
resolution, must be one of the shore lines shown upon that map that 
has some relation or connection with the government pier shown on 
the same map ; that is to say, if Congress accepted this map as cor- 
rectly representing the location of the government pier, and the map 
itself shows that the south end of this pier is located considerably 
more than 500 feet north of Second street, where the shor^ine of 
1826 is designated on the map, it would seem that Congr^B could 
not have intended by the phrase "inner shore line" to mean the shore 
line of 1826, but rather one of the shore lines designated on the map 
in connection with the pier itself. 

Of these shore lines that are shown to the right of the pier and in 
connection with it, the shore line of 1880 is the inner shore line ; that 
is, the one nearest to the mainland, that actually connects with the pier, 
aJthough the pier extends a little distance south thereof. The actual 
inner shore line that is shown at this place on the map is the shore 
line of 1844; but the soutJi end of the pier does not extend quite so 
far south, so that it is doubtful if Congress could have intended by 
this resolution to have meant even the shore line of 1844. On the 
contrary, the presumption would naturally obtain that it meant the 
inner shore line sufficiently far north to come in contact with the 
south end of the nier as shown on the map, and that would be the shore 
line of 1880. However that may be, the application for the license 
filed with the Secretary of War by plaintiff's predecessor in title re- 
fers to the Act of Congress of August 11, 1888. The license granted 
in pursuance of this request also refers to this act, but nothing what- 
ever is said in reference to the joint resolution of October 11, 1888, 
either in this application or the license that was granted in pursuance 
thereof, to use this government pier north of the "present low-water 
mark." For many years prior to the time this license was granted, the 
defendant's predecessor in title had been, and then was, using the 
docks along its water front, and immediately after obtaining the li- 
censes it took possession of 665 feet of the pier l3ang directly north 
of these docks, and extended its tracks and hoisting machinery over 
that portion of the pier. After the failure and refusal of the licensee 
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to pay the second year's rental, Maj. Overman, then in charge of the 
Fairport Harbor, undertook to retake possession of this pier, and to 
that end constructed a foundation for a range light immediately north 
of the north property line of lot 5, or 492.30 feet north of Second 
street. This fact is also appropriated by the trial court as evidence 
tending to establish that the parties to this license contract fully un- 
derstood that the south end of the government pier was at the point 
designated on this map of 1881, "where it had frequently been desig- 
nated on older maps and docimients." 

The owners of this new-made land, immediately after their title had 
been settled by the Supreme Court of Ohio, constructed numerous 
warehouses thereon, and built and maintained docks along the entire 
water front, using for this purpose whatever piling still remained 
there, although, as the trial court found, the evidence does not clear- 
ly establish whether these pilings that were used in the construction of 
the dock were part of the pilings that were used in the original pier 
constructed by the plaintiflF, or of a later one constructed by abutting 
lot owners. This condition continued until the Civil War, when the 
business at this harbor was practically abandoned. In 1864 a govern- 
ment engineer reported that all t<he woodwork of the east pier above 
water was much decayed and required to be renewed. On the map 
accompanying this recommendation, he states in reference to the south 
end of this pier: "The old dock timbers being cut up for fuel, and 
warehouses along here not in use, going to decay, and no business done 
in them/' In pursuance of this report, that portion of the government 
pier north of the property line of the five new lots was repaired. 

From the evidence establishing these facts, and particularly the map 
accompanying the recommendation, and the written statement thereon, 
the trial court properly found that the government pier contemplated 
in this report, and which was restored and rebuilt in pursuance there- 
of, was north of the portion now in dispute. It would seem that, if 
this north portion was in such a dilapidated condition as to require 
substantially to he rebuilt within six years after the work of its con- 
struction was completed, the southern end of pile construction was 
in equally bad condition, and that it would also have been repaired, had 
the government concluded that it was necessary, in view of the changed 
condition, to maintain this pier along the water front of the new-made 
land. The conclusion would seem^ inevitable that it then and there 
abandoned that portion of the pier.* Certainly the failure to show by 
the evidence that it had expended any money whatever upon that por- 
tion of the pier since that time, either in renewal or in repair, compels 
such a conclusion. On the other hand, the evidence is convincing 
that the adjacent proprietors built and maintained docks along this 
water front since shortly after 1844, and these docks have been entire- 
ly removed and replaced with others of different width, and evidently 
in a large part upon a different location. This entire dock is now in 
line with the government pier north thereof. This removal of the old 
piers and the construction of new ones were continued after the act 
of Congress of 1876, making it an offense for any person to injure or 
destroy a government pier, and the government has not attempted 
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any prosecutions whatever against the owners of this abutting property 
for a violation of this statute. 

[9] In 1905 the defendant, before commencing the concrete con- 
struction, applied to the War Department for permission to encroach 
on the harbor line at points indicated on the map accompanying the 
application, showing the proposed construction. This permission was 
granted. Regardless of whether the change in harbor lines was to 
be north or south of Second street, the application and accompanying 
map fully informed the plaintiff of the purpose of the defendant to 
construct this concrete dock 15 feet wide upon this particular loca- 
tion. If the government then made any claim whatever to this prop- 
erty, it should then have asserted that claim, instead of delaying until 
after this defendant had expended large sums of money in the con- 
struction of this concrete dock; but it did nothing of the kind On 
the contrary, it not merely passively, but by granting this permission 
for a change of harbor line, it actually, consented to the construction 
of this dock. It not only made no claims to this property at that time, 
but by its action. induced the defendant to believe that it had no such 
claim, and that it had abandoned the exercise of its dominant power to 
construct and maintain a pier at this location. The War Department 
was, by the Act of June 13, 1902, clothed with full authority to deter- 
mine whether it would or would not maintain a pier along this portion 
of the water front, and it would seem that by this act alone, if by no 
othery the government must he held to have abandoned this particular 
site, or at least to have estopped itself from now claiming that it had 
not done so. Walker v. U. S. (C. C.) 139 Fed. 409-412; Michigan 
v. Jackson, 69 Fed. 116^122, 16 C. C. A. 345. ' 

The trial court did not predicate its finding that the plaintiff had 
abandoned this property merely upon evidence of nonuse for more 
than half a century, but rather upon positive acts of the government 
indicating an intention to abandon, coupled with its acquiescence in the 
actions of adjacent proprietors in taking possession, asserting owner- 
ship, exercising absolute control, and spending large sums of money 
in the rebuilding, maintenance, and repair of this pier, practically ever 
since their title to the new-made land was settled by the Supreme 
Court of Ohio in 1844. 

While the court made no specific finding as to estoppel on the part 
of the government to reclaim thisjand, nevertheless the evidence tend- 
ing to prove that its conduct had been such as to estop it from making 
such claim equally applies to the question of abandonment. In the 
case of United States v. Stinson, 197 U. S. 200-204, 25 Sup. Ct 426. 
49 L. Ed. 724, the Supreme Court held that, while laches or limitations 
do not of themselves constitute a distinct defense as against an action 
by the United States to assert a right in property, nevertheless it af- 
firmed the judgment of the lower court in that case, which judgment 
was based upon the declaration that "the substantial consideration 
underlying the doctrine of estoppel applies to the government as well 
as to individuals." Applying llxis doctrine to the facts of this case, 
in connection with the presumption that the United States government 
intended' to act fairly in its dealings with its citizens, the finding of the 
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trial court that the plaintiff had abandoned this part of the east pier 
and the locaticHi upon which it rested is sustained by competent evi- 
dence. 

If, however, the evidence wholly failed to sustain the finding that 
the government had abandoned this portion of the pier as originally 
constructed by it, nevertheless the further finding of the trial court 
that the present concrete dock constructed by the defendant does not 
occupy the same location as the original government pier would neces- 
sarily defeat the plaintiff's action, for it claims this property solely 
and only by reason of the fact that this original pier was located upon 
the identical strip of land described in the petition. The burden was 
upon the plaintiff to prove this allegation by a preponderance of the 
evidence. Nor was it necessary for the court to find positively that 
this concrete pier occupies a different location. It would have been 
entirely sufficient for the court to have found that the plaintiff failed 
to establish this averment of the petition by a preponderance of the 
evidence. 

The plaintiff in its petition avers that it has a legal estate and is en- 
titled to the possession of a strip 15 feet wide and 1,103 feet long ex- 
tending from the mouth of the Grand river in Fairport Harbor. By 
the disclaimer of the defendant, this inquiry is now limited to the 
south end of this strip 492.30 feet. The petition describes this strip 
as the identical location of the defendant's concrete dock running 
due north and south from Second street, 15 feet wide, and at least 
the entire length of 492.30 feet. In support of its claim the plaintiff 
has shown that prior to 1838 it constructed a pier in aid oi navigation 
9 feet in width for a distance of 254 feet north from Second street in 
the village of Fairport; that the southern 133 feet of this pier was 
constructed in a northwesterly direction, and from there on due 
north ; ^hat the northern end of this pier was of crib construction 14 
feet in width. Certainly this evidence does not prove that plaintiff Js 
the owner of the IS-foot strip upon which the plaintiff's concrete dock 
is now located, and which runs due north from Second street to its 
northern terminus. The fact that this dock runs due north from Sec- 
ond street establishes beyond question that it has departed from the 
location of the original 9-foot pier. Wither it covers any part of 
that pier is not shown by any evidence inBiis case. From an exami- 
nation of the original map submitted by Capt. Maurice in 1827, it 
would seem that this concrete dock necessarily departs to a consider- 
able extent from the course of the original 9- foot pier, and it is al- 
together possible that only the extreme southern portion thereof is 
covered in part, if at all, by the concrete dock. Nor does the evi- 
dence indicate where this concrete dock would again intercept the 
original 14-foot crib construction running due north from the north 
end of the 9- foot pier. 

It is therefore apparent that this finding of the trial court that the 
pier constructed by the plaintiff prior to 1838 did not occupy the same 
position as defendant's present concrete construction is sustained -by 
some evidence. Evenjf the court had made no such finding, beyond 
question a part of this concrete pier is not upon the location or the 
272F.— S4 
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original government pier, and the plaintiflf has not attempted by any 
evidence to show just exactly where its original 9-foot pier and its 
original 14- foot pier were located with reference to this present struc- 
ture, so that a court could, with any degree of certainty, determine 
that fact. For that reason, if no other, it failed to establish the aver- 
ments of its petition by a preponderance of the evidence. 

For the reasons above stated, the judgment of the District Court is 
affirmed. 



TBOY WAGON WORKS CO. v. OHIO TRAILER CO. 

(Circuit Court of Appeals, Sixth Circuit. May 6, 1821.) 
No. 3482. 

1. Patents ^=^161 {!) — Claims must be read with speciflcattiHis to determliie 

scope. 

Notwithstanding the presumption that broader claims were intended to 
cover equivalent forms of construction, where other and narrower claims 
fully covered the construction described in the specifications, the broad 
claims must be read with the description of the invention, in order to 
determine the scope and effect that should be given to them. 

2. Patents ^=^45— Old element cannot be considered equivalent of new eto- 

nient, on whi:4i dalm of novelty is based. 

Where the patentees claimed that the novelty of their Invention was 
based on an entirely new form of loose connection between the draft bar of 
a truck trailer and the wheels, they cannot, in an infringement suit, as- 
sert that a loose connection, which was old in the automobile art, is an 
equivalent of their new connection. 

3. Patents <d=>328— 1417,944, claims 1, 2, and 11« for trailer truclcs* hrid not 

infringed. 

The Eccard & Smith patent, No. 1,117,944, claims 1, 2, and 11 for a 
trailer truck, the novel clement in which was a loose connection spedflcal- 
ly described in the specifications, held not infringed by a trailer, in which 
the loose connection was the drag link and ball joint sockets, which were 
old in the art. 

4. Patents <@=>245 — Substitution of old etement in combination held 8nl>stan- 

tial, not colorable, change. 

The substitution for the particular form of loose connection described 
in a patent for trailer trucks, which kept the wheels always in alignment, 
of the drag link and ball joint socket connection, which was old in the art, 
and which permitted independent motion of the wheels, which resulted in 
objectionable side sway^ the vehicle, held a substantial change in the 
combination, and not a JBre colorable substitution of an equivalent 

5. Patents ^=»311— Unfair competition, pleaded as aggravation of infiii^o- 

mcnt, not ecmsidered. in absience of infringement. 

Allegations of unfair competition, which were pleaded, not as an in- 
dependent ground for relief, but as matters of aggravation in a suit for 
Infringement of a patent, need not be considered, where the proof showed 
that defendant did not infringe plaintiff's patent 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; D. C. Westenhaver, 
Judge. 

Suit for infringement of a patent by the Troy Wagon Works Com- 
pany against the Ohio Trailer Cojnpany. Decree for defendant, and 
plaintiff appeals. Affirmed. 

^s»For other cases see same topic & KEY-NUMBBR In all Kcf-Numbered DIgMts ft Indexes 
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H. A. Toulmin, Jr., and H. A. Toulmin, Sr., both of Dayton, Ohio, 
for appellant. 

l4ncoln B. Smith, of Chicago, 111. (G. E. Dunstan, of Cleveland, Ohio, 
and Miller, Chindahl & Parker and C. Paul Paricer, all of Chicago, 111., 
on the brief), for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The plaintiflF-appdlant filed its bill of 
complaint in the District Cpurt of the United States, Northern District 
of Ohio, Eastern Division, charging infringement by defendant of 
claims 1, 2, and 11 of the United States letters patent No. 1,117,944, 
issued in 1914 to John F. Eccard and Jacob Smith, and by them assign- 
ed to appellant. The bill of complaint also charges, as an aggravation 
of the infringement of this patent, certain^pecific acts of the defend- 
ant in the nature of unfair competition. 

The Eccard & Smith patent "relates to improvements in reversible 
trucks, some of the features being more particularly applicable to 
trucks or wagons designed to be drawn by motor vdiicles and also 
particularly applicable to trucks wherein springs are employed between 
the bed and the axle." Claims 1, 2, and 11 of this patent read as fol- 
lows: 

"1. In a vehicle of the character described, a frame, an axle located below 
said frame, said frame being supported npon said axle so as to be capable of 
a movement relative thereto, carrying wheels swlvelly connected with said 
axle, a draft bar pivotally connected with said frame, a transverse steering 
member connected with said wheels, and a loose connection between said 
draft bar and said transverse member to permit said bar add member to have 
relative movement with respect to each oUier." 

"2. In a vehicle of the character described, an axle, wheels swlvelly con- 
nected with said axle, springs on said axle, a frame supported on said springs, 
a transverse member connected with said wheels, a draft bar pivotaUy con- 
nected with said frame and supported thereby, and a loose connection between 
said bar and member such that said bar may move said member in a trans- 
verse direction to steer said wheels but permitting vertical and torsional 
movements of said bar and member with respect to each other." 

"11. In a vehicle of the character described, swiveled wheels, a bed frame 
supported by said wheels, a draft bar pivotally mounted at its rear and slid- 
ingly supported by said bed frame at its front end, a transverse member con- 
nected with said wheels, and a loose connection between the draft bar and the 
transverse member for moving said member transversely to steer said wheels 
but permitting vertical, longitudinal and torsional movement of said bar and 
transverse member for the purpose specified." 

The trial court held that the defendant's construction did not infringe 
either of these claims, and therefore did not pass upon their validity. 

While the construction of the truck is described somewhat in detail 
thU is no doubt for the purpose of showing the organization of the 
claimed invention in the completed structure, for it further appears that 
the truck described, as stated in the specifications, is the ordinary and 
usual type of motor-drawn trailer truck. On page 2, lines 5-10, of 
the description and specifications filed with the application for this 
patent, the following appears : 

"In motor-drawn trucks or vehicles and machines generally of this char- 
acter it has been found desirable to mount the bed of the truck upon springs. 
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to compensate for tlie jar and shocks of the increased speed of travel, and 
it has also been common to make the trucks and wagons of this type reversible 
in the sense that the vehicle may be drawn from either end. It has been usnal 
to provide a draft bar, which preferably must be capable of a swinging 
lateral movement in order to guide the wheels when the vehicle is being drawn 
from that end." 

It is the claim of the appellant that this patent is pioneer in character, 
generic in respect to its claims, and as such is entitled under the law to 
a broad and liberal interpretation and construction. It is the claim 
of the appellee that there is no novel feature to be found in the con- 
struction of this truck; that the various devices were all in common 
use, in similar combinations and for the same purpose, long prior to 
the filing of the application for this patent; that nothing beyond me- 
chanical skill was required to produce the trailer of the patent in suit ; 
that for these reasons claim§ 1, 2, and 11 are invalid for lack of novelty 
and lack of invention; that, if valid, they must be limited to the 
specific construction described in the patent ; and that, if so limited, de- 
fendant's construction does not infringe. 

In the specifications of this patent, page 1, line 33, it is said: 

"One of the main objects of this invention is to so arrange the various 
parts as to allow for a vertical movement, a swinging movement, a longitudi- 
nal movement, and a torsional movement of the draft bar with respect to its 
connection with the wheels." 

This result is accomplished by what the inventors call a 'loose con- 
nection." This loose connection, as illustrated and described in the 
patent in suit, is a sliding connection, consisting of a steering member 
bifurcated at its central portion, and within this bifurcated portion a 
swivelly connected rectangular open frame, through which frame the 
draft bar projects. The sides of the bar where it passes through this 
frame are provided with hardened rounded plates, fitted snugly be- 
tween the hardened plates on the inside of the frame, so that 
when the draft bar is being used for steering purposes and as that 
bar swings from side to side, it will move the frame swiveling in the 
bifurcated portion of the steering member, and, as that member moves 
up and down in a vertical direction, the rounded shoes or plates on that 
portion of the draft bar in contact therewith will slide upon the hard- 
ened plates of the frame, thereby providing a swinging movement, a 
vertical movement, a longitudinal movement, and a torsional movement 
without affecting the steering mechanism or the position of the wheels. 

[1] It is true that the other and narrower claims of the patent fully 
describe and cover the loose connection introduced in the first 125 
trucks constructed under this patent by the plaintiff -appellant, and there- 
fore the presumption obtains that these broader claims were inteflied 
to and do cover equivalents of other forms of construction that function 
in the same manner and produce like results, or that present merely a 
different arrangement of parts. 

However, these claims must be read in connection with the descrip- 
tion of the invention filed with the application for the patent, in order 
to determine the scope and effect that should be given to them. It is 
insisted by counsel for appellant that combination claims, stated in 
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broad language, cannot be narrowed and in practical effect defeated 
by comparison with prior art, which does not at all show the general 
combination, and which also entirely fails to disclose the most impor- 
tant and controlling novel element, citing in support of this proposition 
Seymour v. Osborne, 11 Wall. 516, 541, 20 L. Ed. 33, in which it was 
held that both a new ingredient and a combination of old ingredients 
embodied in the same machine may be invention, and Cantrell v. Wal- 
lick, 117 U. S. 689, 694, 6 Sup. a. 970, 973 (29 U Ed. 1017), in which 
the following appears : 

"The first defense is based on the theory that a patent cannot be valid, unless 
it is new in all its elements as well as in the combination^ if it is for a 
combination. But this theory cannot be maintained. If it were sound, no 
imitent for an improvement on a known contrivance or process could be 
valid." 

The inventors, Eccard & Smith, in the description accompanying the 
application for a patent, commencing with line 5 on page 2, make this 
declaration: 

"This draft bar is common in vehicles of this character, but the manner of 
connecting the same with the steering member 6 and with the main frame and 
draft appUances, as the case may be, are the novel features of these improve- 
ments and will now be described." 

Following this is the description of the loose connection hereinbefore 
given. 

[2] If it were conceded that this combination of old elements with a 
new and novel element, to wit, the loose connection described in the 
specifications and drawings of this patent, is invention, it by no means 
follows that these broad claims of this patent may be extended to in- 
clude an element or elements old in the art, in the place of that which 
the inventors claimed to be the new and novel element of their struc- 
ture. 

That the drag link and ball joint sockets are old in the automobile 
patent art seems to be fully established by the oral evidence and by Haas 
801,521, Ball 723,975, Maxim 845,106, and Rae 810,673. While it is 
true that a combination of old elements that will produce a new and 
useful result, or an old result in a new and materially better way, may 
be invention (Frey et al. v. Marvel Co., 236 Fed. 916, 150 C. C A. 178 
[C. C. A. 6]), yet these inventors did not ask, nor did they obtain, a 
patent covering such a combination of old elements. On the contrary, 
they insisted that this form of loose connection described in their ap- 
plication for this patent was a new and novel feature of their invention, 
and they cannot now be heard to say that it was not in truth and in fact 
new or novel, but merely the equivalent of the ball and sodcet joint 
form of loose connection, then old and well known in the autcxnobile 
art. 

If the inventors were seeking a patent covering only a combination 
of old elements, they should have presented such a claim to the Com- 
missioner of Patents and obtained his judgment as to the patentability 
of the combination. If this court were now to hold that this loose con- 
nection described in the application for the patent in suit was not new 
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and novel, but in fact was and is the equivalent of the old ball and sock- 
et form of loose connection, it would, for the reasons above stated, be 
compelled to declare the patent invalid. This patent cannot be sus- 
tained on any theory other than that these broad claims are necessarily 
directed and confined to the form or a similar form of loose connec- 
tion which the inventors themselves declared to be new and novel, as 
distinguished from old and well-known forms producing a like result. 
This question is fully discussed in'Houser v. Starr, 203 Fed. 264, 
269, 121 C. C. A. 462, 467 (C. C. A. 6). In the opinion in that case 
(Denison, J.) it is said : 

"But whether or not such eztrraie UberaUty of construction could be pennit- 
ed in the supposed case, it cannot be aUowed where the patentee has deliber- 
ately confined himself, by his claim, to a structure containing the peculiar 
element which was the main feature of his Invention, and where the alleged 
infringing stifbcture contains not that peculiar element, but the old substitute 
therefor which the inventor had discarded" — citing in support of this proposi- 
tion White V. Dunbar, 119 U. S. 47, 51, 7 Sup. Ct 72, 30 L. Ed. 303; Clmiotte 
V. American Co., 198 U. S. 399, 25 Sup. Ct 697, 49 L. Ed. 1100; Coupe v. Roy», 
155 U, S. 565, 576, 15 Sup. Ct. 199, 39 K Ed. 263; Brown v. StilweU, 57 Fed. 
731, 739, 741, 6 C. C. A. 628 (C. 0. A. 6). 

[3] After the plaintiff-appellant had manufactured and sold 125 
trucks constructed in the exact form described by the specifications and 
shown by the drawings of the patent in suit, it abandoned that form 
and began manufacturing and selling trailer trucks of the "double drag 
link type." These drag links are connected at one end to the steering 
arm and at the other end to the rear part or heel of the draft bar. In- 
tervening between these connections is a ball and socket joint, instead 
of the loose connection described in the patent. It is now claimed that 
this form is but a refinement of the original invention, and wholly with- 
in the broad terms of claims 1, 2, and 11 of the patent. The defendant's 
construction is also of this double drag link type, which type further 
differs from the plaintiflF's original construction, in that it has neither 
a rigid transverse, bifurcated steering member or metal frame swivdly 
connected therein. It is the claim of the defendant-appellee that — 

"this double drag link construction is an entirely distinct type of steering gear 
from the type described in the plaintifiTs patent ; that each type has its ad* 
vantages and disadvantages; that both are standard in common automobile 
construction, as well as in motor trucks and trailers ; but that they are quite 
distinct, and rest on different steering principles." 

It appears from the evidence that in trailer trucks manufactured 
in conformity with the plaintiff's patent, with a single rigid transverse 
member, and the loose connection described and shown in the drawings, 
that relative vertical longitudinal and torsional movement of the frame 
or the draft bar is permitted without affecting the steering mechanism 
or the position of the wheels; that the steering wheels have no inde- 
pendent motion whatever, but, whenever movement is imparted to them 
by the rigid transverse member, these wheels move in the same direc- 
tion at the same time. In the doube drag link type, every vertical longi- 
tudinal or torsional movement of the draft bar transmits some part 
of that movement to the steering wheels, and this movement, by 
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reason of the fact that each steering wheel is, to some extent whol- 
ly independent of the movement of the other, permits them to turn 
slightly in opposite directions, thereby causing a slight weave or "side 
sway" motion. Mr. Hudson, in testifying in reference to this, said: 
"With our present type of construction, we have had complaints from 
customers from side swaying.*' Later in the record, he stated that he 
had testified in a Patent Office interference, a few months before the 
trial of this case, with reference to this same commercial trailer of the 
plaintifif that — 

"Side sway 1b a trailer Is a very objectionable feature. It is our desire to 
so change the design of our trailers, that this objection may be removed at the 
earUest possible moment.** 

In the first 125 trucks manufactured by the plaintiff in accordance with 
the description and drawings of the patent in suit, the rigid transverse 
connection by which both wheels were controlled in unison with each 
other did not permit of this weaving or "side sway" movement incident 
to the double drag link type. In this respect the result obtained in 
one fomi of truck differed from the result obtained in the other. 

There are, however, in practical operation, also some objections to 
the rigid connection, and the fact that the plaintiff-appellant discontin- 
ued the manufacture of trucks having this rigid transverse connection 
and adopted the double drag link type, would indicate that the objec- 
tions to this latter type of trailer truck, are less serious than the objec- 
tions to the former. However that may be, the evidence indicates that 
this difference in operation is substantial and not merely fanciful, and < 
that the problem of obviating the objections to either type is, so far as 
appears by this record, still unsolved, although there is some evidence 
to the effect that that has been attempted and perhaps accomplished by 
a later invention now owned by plaintiff-appellant. 

[4] It is insisted, upon the part of the plaintiff-appellant, that the 
separation of one integral part into two, the two parts doing precisely 
or substantially what was done by the single element, is but a mere 
colorable change that will not evade a charge of infringement. That 
proposition, in the abstract, is undoubtedly true, but the change from 
a single rigid transverse connection of the steering arm of the wheels 
with each other and the draft bar, to a separate and independent con- 
nection between the steering arm of each wheel and the draft bar in 
which connection is interposed the ball and socket joint, is not a mere 
colorable change, but, on the contrary, a substantial change that pro- 
duces a substantially different result from the single rigid connection 
of the steering wheels, the effect of which is to overcome the objection 
to the rigid connection, altihough presenting difficulties in other respects. 

Even if this substantial difference in the results obtained in actual 
operation of these different types of trailer trucks were to be wholly 
disregarded, the use of the ball and socket joint, old in the art, cannot, 
for the reasons heretofore stated, be held to be the equivalent of the 
"loose connection" described in Eccard & Smith, and shown by the 
drawings accompanying the application for that patent and which the 
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inventors insisted were the new and novel features of their construc- 
tion that entitled them to patent monopoly. 

[5] In view of the conclusion reached, that claims 2, 7, and 11 of 
the patent in suit, cannot be given the broad construction contended for 
by the plaintiff-appellant, and that therefore defendant's structure is 
not an infringement thereof, it is wholly unnecessary to determine the 
validity of these claims. It is equally unnecessary to discuss the 
averments in plaintiff's complaint in reference to unfair competition in 
aggravation of infringement. This complaint does not seek independent 
relief on account of such unfair competition, separate and apart from 
the claimed infringement, but rather as an incident to such infringe- 
ment and as an aggravation thereof. 

The judgment of the District Court is affirmed. 



TERRITOBT OF HAWAU v. HUTCHINSON SUGAR PLANTATION CO. 

(Circuit Court of Appeals, Ninth Circuit May 0, 192L) 
No. 35S8. 

1. Courts <&»96(1)— Interpretation of prior deeisions of Sapreme Court of 

Hawaii 9>y that court binding on Circuit Court of Appeals* 

The decision of the Supreme Court of the territory of HawaU as to the 
purport and meaning of prior decisions of the Supreme Court of the 
territory as to the existence of the common-law rule of presumption of 
a grant held binding on the Circuit Court of Appeals. 

2. Adverse possession €^1M — Common-law rule as to presmnptioo ot grant 

obtains in Hawaii. 

The common-law doctrine of presumption against the government of 
a lost grant arising from long-continued peaceful occupadon obtains In 
Hawaii ; it not being necessary to prove, in addition to such possession, . 
the probability that a grant did issue, but merely that there was a legal 
possibility of a grant. 

3. Adverse possession <&=>104— Evidence held to raise presumption of lost 

grant. 

In a proceeding by the territory of Hawaii to register title to laud 
claimed by it, evidence for opposing claimant held to raise a presum^^ 
tion of lost grant. 

Appeal from the Supreme Court of the Territory of Hav^aii. 

Proceeding by the Territory of Hawaii to register and confirm its 
title to the Ahupuaa of Kioloku, in the District of Kau, Island and 
County of Hawaii, Territory of Hawaii, opposed by the Hutchinson 
Sugar Plantation Company. Judgment of dismissal was affirmed by 
the Supreme Court of the Territory, and the Territory appeals. Af- 
firmed. 

Harry Irwin, Atty. Gen. of Territory of Hawaii, and J. Lightfoot^ 
Deputy Atty. Gen., for the Territory of Hawaii. 

A. G. M. Robertson, Alfred L. Castle, Clarence H. Olson, W. A. 
Greenwell, and Arthur Withington, all of Honolulu, T, H., for ^ppel- 
lee. 

^ss>Tot other cases see Bame topic A KEY-NUMBBB in aU Kej^umbered Dlgesto ft iMAeaEW 
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Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. On October 1, 1913, the territory of 
Hawaii, the appellant herein, filed in the land court of the territory a 
I>etition for the registration of its alleged title in and to the Ahupuaa 
of Kioloku, district of Kau, island of Hawaii, containing 850 acres, 
claiming to own the said land and the highways crossing the same in 
fee simple. The petition alleged that the land was in the class of un- 
assigned lands — that is to say, that it had never been awarded, patent- 
ed, or granted to any person or persons, and was consequently the prop- 
erty of the government; and the petitioner particularly relied upon the 
fact that the land was not mentioned in the record of the Great Mahele 
of 1848, by which all the large tracts of land of the kingdom were in- 
tended to be assigned and. set apart in severalty to and between the 
king, the chiefs, and the government, respectively. The appellee, the 
Hutchinson Sugar Plantation Company, answered the petition, denied 
the claim of the territory, and asserted title in itself. No further steps 
were taken in the proceeding until five years later. 

On the trial the appellee claimed by mesne conveyance from Ane 
Keohokalole, and relied on the presumption of a grant from the gov- 
ernment to her. For the appellant there was the testimony of one 
Kanakanui, who had been for 30 years in the service of the Bureau of 
Government Survey. He testified that he had searched the records of 
the Land Commission and the Privy Council of the former kingdom 
without finding record of or reference to the Ahupuaa of Kioloku; 
that he found records of the Mahele and Land Commission awards and 
other awards to Ane Keohokalole and to her husband, but none of the 
land in question; 'that the Ahupuaa in question was not mentioned in 
the Mahele records, although there was a record showing a Mahele of 
other lands to Keohokalole ; that he had made a careful search of the 
records of the Privy Council ; that he searched for and failed to find 
a royal patent or grant or government deed covering the land. 

The judge of the land court, in weighing the testimony of this wit- 
ness, referred to the fact that the search of the Mahele records was not 
"page by page/' and to the admission of the witness that in making his 
search he was working on government titles in general, and not look- 
ing f(.»r Kioloku especially. That court was of the opinion that the 
possibility remained that evidence of an award of Kioloku to Ane Keo- 
hokalole actually existed in the records of the Land Commission. The 
court reached the conclusion that under the cvcumstances shown in 
the evidence a grant from the government to Ane Keohokalole was 
probably to be presimied, and dismissed the territory's petition. From 
that decision the case was taken on error to the Supreme Court of the 
territory, where the judgment of the land court was affirmed. From 
the decision of the Supreme Court of the territory the present appeal 
is taken. 

The great Mahele or division of lands of 1848 was not regarded as 
finally establishing title. It was still necessary to secure an award 
from the Land Commission or from the Minister of the Interior. By 
an act of the Legislature of May 26, 1853, it was provided that "all 



Digitized by 



Google 



858 272 FBOBBAL BBPORTBB 

claimants who shall not have appeared before the board and proved 
their claims previous to May 1, 1854, should be forever barred from 
proving the same." By the Act of August 24, 1860, authority was giv- 
en to tiie Minister of Interior to grant awards for their lands to all 
chiefs who had failed to receive the same from the Land Commission 
provided that their names appeared in the Mahele book of the year 
1848. 

It was shown in the evidence before the land court that on June 14, 
1860, Ane Keohokalole and her husband conveyed all her lands, in- 
cluding the land in controversy, to a trustee, and that the account of 
the trustee showed the regular receipt of semiannual rent for the 
land of Kioloku from 1861 to 1868, inclusive. Ane Keohokalole died in 
1869. In 1870, by a partition deed between her heirs, the Ahupuaa of 
Kioloku was set apart to her son David Kalakaua, afterward King 
Kalakaua. It is admitted that from the date of the partition deed to 
the present time Kalakaua and his successors in interest have held 
the actual, open, continuous, aqd adverse possession of the land, and 
have paid all the taxes assessed thereon by the monarchy, the provision- 
al government, tlie republic of Hawaii, and the territory of Hawaii. It 
was also shown from ancient maps and surveys that as early as 1832, 
in a survey of a small tract within the boundaries of Kioloku, the sur- 
. rounding land was referred to as "Konohiki" land, a term which meant 
privately owned land, in contradistinction to government land. 

The appellant relies upon the admission made by David Kalakaua, 
when in 1873 he presented a petition to the boundary commissioner for 
the island of Hawaii to have the boundaries of the Ahupuaa of Kiolo- 
ku and six other Ahupuaas settled and adjudicated.. In that petition 
he represented that — 

"A. Keohokalole had lands. She did not receive awards from the Land Com- 
missioner to some of her lands; but she stlU holds said Ahupaas to this 
time." 

Adjoining owners were notified of the application, among whom was 
King Lunalilo, owner of one of the tracts adjoining Kioloku, and the 
government, the owner of another adjoining tract appeared. Testi- 
mony was taken and judgment was rendered defining the boundaries 
of Kioloku. No objection was made by the king or by the government 
to the proceeding or to the findings. As to the other six Ahupuaas, 
no hearing was had and no action was taken by the commissioner of 
boundaries, and Kiolol«i was the only one as to which Keohokalole's 
claim was recognized. 
j It is urged that Kalakaua*s admission that no award had been is- 

I sued to his mother is conclusive s^ainst the right of the appellant to 

i the land of Kioloku. But against the force of that admission is the 

j fact that the boundary commissioner, with the acquiescence of the 

king and the government, did in fact recognize his claim to title, and 
did settle the boundaries of his land upon his application. It is not 
unreasonable to assume that Kalahaua in making that representation 
was mistaken, or that some understanding was had between him and 
the government as to the title to Kioloku, in consideration of his re- 
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appdlant was aiErmed by the District Court, and the alien appeals. 
Order of District Court affirmed. 

George A. McGowan, of San Francisco, Cal., and Robert E. Morri- 
son and Emmet T. Morrison, both of Prescott, Ariz., for appellant. 

Thomas A. Flynn, U. S. Atty., and John H. Langston, Asst. U. S. 
Atty., both of Phoenix, Ariz. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. This is an appeal from the judgment 
and order of the United States District Court for the District of Ari- 
zona, affirming the order of deportation of the United States commis- 
sioner of Doo Fook, out of the United States to the republic ^f China, 
upon the ground that he was a Chinese laborer unlawfully within the 
United States and not entitled to further residence therein. The ap- 
pellant, when first arrested, was accorded a hearing before a United 
States commissioner, who ordered his deportation, following which 
an appeal was taken to the United States District Court for the Dis- 
trict of Arizona, and by stipulation of the parties the case was sub- 
mitted upon the record of the hearing, with all of the original exhibits, 
as the same had taken place before the commissioner, and the affirm- 
ing order of deportation by the United States District Court followed. 
From this affirming order of deportation, appellant appeals. 

Doo Fook, by race, language, and color a Chinese person, arrived 
at the port of San Francisco from China on the steamship Peru on June 
24, 1898, He claimed the right of admission as a native-born citizen. 
His uncle, Dea Wee Yung, as a preliminary move for such admission, 
had made an affidavit on February 18, 1898, in which be said that Dea 
(Doo) Fook, who was then in China, desired to return to the United 
States, and in order to facilitate his landing in the United States he 
made the sworn statement that Dea (Doo) Fook was his nephew ; that 
he was bom Quong Sue, third year, eleventh month, tenth day (De- 
cember 14, 1877), at 744 Washington street, San Francisco, California, 
third floor ; that said Dea (Doo) Fook was then 21 years of age ; that 
he went to China Quong Sue, seventh year, seventh month, twenty- 
eighth day (August 22, 1881), on the steamship Gaelic. 

Dea Yon Kee, a merchant doing business at 735% Washington street, 
made an affidavit on the same day, in which he makes the statement 
that he corroborates all the stat«ients made in the affidavit of Dea 
Wee Yung attached, concerning the nativity and birth of Dea (Doo) 
Fook. The affiant says he is a relative of I>ea (Doo) Fook and knows 
positively whereof he testified, 

Doo Fook arrived at the port of San Francisco, on the steamship 
Peru, on June 24, 1898. He was subjected to the usual examination 
by the custom house officials, and in support of his claim of a right 
to land as a citizen of the United States he submitted the affidavit of 
Doo Wey Young and Doo Yow Kee. The first made affidavit that Doo 
Fook was bom at 744 Washington street, in San Francisco, in a three- 
story brick house; that his father, at the time of the birth of the boy, 
was a merchant doing business on Dupont street, and his name was Doo 
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that the common-law presumption of a lost grant was not involved. 
Said the court : 

"The evidence introduced on behalf of the company we deem to be suffi- 
cient to sustain the judgment of the land court in presuming that a grant of 
Kloloku was Issued to Ane Keohokalole, the grant itself having been lost or 
for other reasons cannot now be produced." 

And the court cited United States v. Chaves, 159 U. S. 452, 16 Sup. 
Ct. 57, 40 L. Ed. 215 ; United States v. Chavez, 175 U. S. 509, 20 Sup. 
Ct. 159, 44 h. Ed. 255; Jackson v. McCall, 10 Johns. (N. Y.) 377, 6 
Am. Dec. 343; White v. Loring, 24 Pick. (Mass.) 319; University of 
Vermont v. Reynolds, Ex'r, 3 Vt. 542, 23 Am. Dec 234; Fletcher v. 
Fuller, 120 U. S. 534, 7 Sup. Ct. 667, 30 L. Ed. 759; United States v. 
Pendell, 185 U. S. 189, 22 Sup. Ct. 624, 40 L. Ed. 866; and Williams 
V. Donell, 2 Head (Tenn.) 695. To those citations we add Caruth v. 
Gillespie, 109 Miss. 679, 68 South. 927; Carter v. Walker, 186 Ala. 
140, 65 South. 170; State v. Dickinson, 129 Mich. 221, 88 N. W. 621 ; 
Tover v. Insular Government, 221 U, S. 633, 31 Sup. Ct. 664, 55 L. Ed. 
884. 

Under the rule of law applicable to the case, as we find it, it was 
not necessary that the appellee should prove the probability that a grant 
did in fact issue to one of its predecessors in interest. It was enough 
to show, as we think it was shown, that there was a l^al possibility 
of a grant. We find no error. 

The judgment is affirmed. 



DOO FOOK v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 16, 1921.) 

No. 3530. 

L Aliens ^=>32 (5) —Borden of attack on Chiiiese admitted by officials nay 
he sustained by oTideooe considered by officials. 

Though the burden is on the gOTernment to attack the right of a 
Chinese person, who had been readmitted as a native-born citizen, to 
remain in the country, such burden nuiy be sustained *by the production 
of the evidence before the officials who admitted him, and the burden of 
establishing his right to remain by affiimative proof, imposed by Act 
May 5, 1892, S 3 (Comp. St. 8 4317), is not affected by his admission. 
2. Aliens <e=>32(8>— ^Evidenee held not to make satiaf^etory showing CUnese 
was native-bom eitizen. 

Evidence on which a Chinese person was admitted into the United 
States as a native-bom citizen, which consisted of affidavits by himself 
and by others conflicting with each other in important details, held not 
to show satisfactorily the right of such Chinese person to remain in the 
United States. 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona; Maurice T. Dooling, Judge. 

Deportation proceeding by the United States against Doo Fook. 
An order of the Commissioner of Immigration for the deportation of 

^=9For other caaes see same topic a KOT-NUMBBR in aU Key-Numbered Dl««ets a Ina«zeir 
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appellant was aiErmed by the District Court, and the alien appeals. 
Order of District Court ai&rmed. 

George A. McGowan, of San Francisco, Cal., and Robert E. Morri- 
son and Emmet T. Morrison, both of Prescott, Ariz., for appellant. 

Thomas A. Flynn, U. S. Atty., and John H. Langston, Asst. U. S. 
Atty., both of Phoenix, Ariz. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. This is an appeal frcwn the judgment 
and order of the United States District Court for the District of Ari- 
zona, affirming the order of deportation of the United States commis- 
sioner of Doo Fook, out of the United States to the republic ^f China, 
upon the ground that he was a Chinese laborer unlawfully within the 
United States and not entitled to further residence therein. The ap- 
pellant, when first arrested, was accorded a bearing before a United 
States commissioner, who ordered his deportation, following which 
an appeal was taken to the United States District Court for the Dis- 
trict of Arizona, and by stipulation of the parties the case was sub- 
mitted upon the record of the hearing, with all of the original exhibits, 
as the same had taken place before the commissioner, and the affirm- 
ing order of deportation by the United States District Court followed. 
From this affirming order of deportation, appellant appeals. 

Doo Fook, by race, language, and color a Chinese person, arrived 
at the port of San Francisco from China on the steamship Peru on June 
24, 1898. He claimed the right of admission as a native-born citizen. 
His uncle, Dea Wee Yung, as a preliminary move for such admission, 
had made an affidavit on February 18, 1898, in which he said that Dea 
(Doo) Fook, who was then in China, desired to return to the United 
States, and in order to facilitate his landing in the United States he 
made the sworn statement that Dea (Doo) Fook was his nephew ; that 
he was bom Quong Sue, third year, eleventh month, tenth day (De- 
cember 14, 1877), at 744 Washington street, San Francisco, California, 
third floor ; that said Dea (Doo) Fook was then 21 years of age ; that 
he went to China Quong Sue, seventh year, seventh month, twenty- 
eighth day (August 22, 1881), on the steamship Gaelic. 

Dea Yon Kee, a merchant doing business at 735% Washmgton street, 
made an affidavit on the same dav, in which he makes the statement 
that he corroborates all the statements made in the affidavit of Dea 
Wee Yung attached, concerning the nativity and birth of Dea (Doo) 
Fook. The affiant says he is a relative of I>ea (Doo) Fook and knows 
positivelv whereof he testified. 

Doo Fook arrived at the port of San Francisco, on the steamship 
Peru, on June 24, 1898. He was subjected to the usual examination 
by the custom house officials, and in support of his claim of a right 
to land as a citizen of the United States he submitted the affidavit of 
Doo Wey Young and Doo Yow Kee. The first made affidavit that Doo 
Fook was bom at 744 Washington street, in San Francisco, in a three- 
story brick house; that his father, at the time of the birth of the boy, 
was a merchant doing business on Dupont street, and his name was Doo 
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We Que ; that they left San Francisco for China about 16 years pre- 
viously, and neither father, mother, nor child had been back since. Doc 
Yow iCee made affidavit that he was a merchant doing business at 735% 
Washington street, in San Francisco ; that he is a first cousin of Doo 
Fook ; that he knew he was bom in the city and county of San Fran- 
cisco, at 744 Washington street, in a three-story brick house, about 21 
years before. On this evidence Doo Fook was landed by the col- 
lector of port on August 6, 1898 ; but there is no statement in the or- 
der that he was landed as a citizen of the United States. This, however, 
may be inferred from tfie evidence in support of the petitioner's right 
l!o land ; that being the main question inquired into by die officials. 

In September, 1904, Doo Fook, being about to depart for Qiina 
upon a4emporary visit, made an affidavit that he was a native-bom 
citizen of the United States. This affidavit appears to have been 
made to facilitate his landing upon his. return. In this affidavit he 
mentioned the fact of his previous arrival here and the determination of 
the collector of customs that he was a native-bom citizen of the Unit- 
ed States. He departed on October 1, 1904, on the steamship Gaelic. 
On December 18, 1905, he returned to the port of San Francisco on 
the steamship Korea, and again applied to be landed as a native-bom 
citizen of the United States, as appears from the certificate of the in- 
spector. He was landed upon the evidence introduced on the previous 
admission, as no new evidence appears to have been taken in support 
of Doo Pook's application to land. He was landed December 18, 
1905, upon the order of the Commissioner of Immigration **on identi- 
fication." 

Doo Fook was arrested at Jerome, Ariz., July 26, 1918, on the charge 
of being in the United States in violation of section 6 of the Act of May 
5, 1892 (27 Stat. 25), as amended by the Act of November 3, 1893 (28 
Stat. 7 [Comp. St. § 4320]). Evidence was taken before the United 
States commissioner by the examining inspector, with respect to his 
right to reside in the United States. He offered as evidence his own 
affidavit, made in September, 1904, just prior to his departure from 
the United States to China, and in this affidavit Doo Fook recites his 
arrival in San Francisco upon the steamship Peru as June 24, 1898, 
and his landing on August 6, 1898, as a native-bora citizen. In the 
examination following the submission of this affidavit, Doo Fook al- 
leged that he was bom in San Francisco, at 844 Washington street; 
that he left the United States with*iis parents K. S. 6 (1880), and ac- 
companied them to China; that he was born in San Francisco K. S. 
4322 (April 24, 1878). He says his parents told him so. He was ask- 
ed what brothers and sisters his father had, and he replied that he 
had none; that he was sure his father never had any brothers or 
sisters. 

In the affidavit of Dea Wee Yung, made Febmary 18, 1898, previous- 
ly referred to, he declared that Doo Fook was his nephew ; that Doo 
Fook was bom at 744 Washington street, San Francisco, December 14, 
1877, and went to China August 22, 1881. The discrepancy between 
Dea Wee Yung's affidavit that Doo Fook was bom at 744 Washii^on 
street December 14, 1877, and went to China August 22, 1881, and 
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Doo Fook's own testimony that he was born at 844 Washington street, 
April 24, 1878, and went to China in 1880, standing alone, might be 
explained by the fact that Doo Fook could only have known of the date 
of his birth, his residence in San Francisco, and the date of his first 
departure for China in 1880 from his parents and others, who may 
have given him erroneous information, while Dea Wee Yung's knowl- 
edge was first-hand, and he declared in his affidavit that "he was 
prepared to give the most convincing proof of the truth of his state- 
ment" ; but the direct discrepancy between Dea Wee Yung's affidavit 
that Doo Fook was his nephew, and Doo Fook's positive testimony in 
1918 that his father had no brother, is more serious, and cannot be so 
easily explained. He was shown a photograph of Dea Wee Yung, 
whom he identified as a tribal cousin, but not as a blood relative. 

The commissioner held the defendant for deportation on the ground 
that he was unlawfully in the United States. An appeal was taken to 
the District Court, where the judgment of the commissioner was af- 
firmed. The court below, upon the testimony taken before the com- 
missioner, held that the defendant had not satisfactorily sustained the 
burden of establishing his right to remain in the United States. It is 
contended that the court arrived at this conclusion upon the erroneous 
assumption that the burden of establishing his right to remain in the 
United States was upon the defendant; that the nativity of the de- 
fendant having been submitted to the Executive Department of the 
government, and that department having found that he was a native- 
born citizen of the United States, the burden of proof was upon the 
government to show that he was not such a native-bom citizen of the 
United States. In support of this contention the case of Ng Fung Ho 
v. White, 266 Fed. 765, is cited, where this court held that : 

"The fact that the aUens were admitted into the United States, and that 
certiflcates of Identity were issned to them, did not foreclose the right of the 
immigration authorities to institute new proceedings, provided they had suffi- 
cient reason to believe that the original findings fiad been founded upon evi- 
dence which was false and perjured, and that the aliens were not lawfully 
within the United States. In view of the fact that certificates had been issued, 
the burden of attack is upon the government; but if, as in this matter, evi- 
dence sufficient to show that the original certificates were invalid has been 
introduced, deportation may follow." 

[1] In the present case we may say, as in the case just cited, that 
the burden of the attack is upon the government; but that does not 
mean that the government must in any event introduce proof to show 
that the defendant is jiot a citizen of the United States. The attack 
may be made upon the evidence produced on behalf of the defendant 
upon the hearing, and if that evidence is contradictory, or insufficient 
to show that the defendant was born in the United States, the court 
would be justified in so holding, notwithstanding the previous action 
of the Executive Department of the government in giving him a land- 
ing. In other words, the burden of proof placed on the defendant 
by the statute in a deportation case is not shifted until that proof es- 
tablishes to the satisfaction of the court his lawful right to be and re- 
main in the United States. Section 3 of the Act of May 5, 1892 (27 
Stat. 25 [Comp. St. § 4317]), provides: 



Digitized by 



Google 



864 272 FEDERAL REPORTER 

"That any Chinese person or person of Chinese descent arrested under fhe 
provisions of this act or the acts hereby extended shall be adjudged to be 
unlawfully within the United States unless such person shall establish, by 
affirmative proof, to the satisfaction of such justice, judge, or conunissioner« 
his lawful right to remain in the United States/' 

We are also referred to the decision of the Supreme Court in Kwock 
Jan Fat v. White, 253 U. S. 454, 40 Sup. Ct. 566, 64 L. Ed. 1010, de- 
cided June 7, 1920, where the court had before it the proceedings before 
the Commissioner of Immigration and the Secretary of Labor in an ex- 
clusion case. The applicant, Kwock Jan Pat, applied to be admitted 
into the United States upon the claim of citizenship. The claim was* 
rejected by the immigration officers, but it appears that the report of 
the Commissioner of Immigration contained the testimony of witness- 
es whose names were not disclosed, and did not contain all the testi- 
mony taken in the proceedings; that three important witnesses had 
definitely identified the petitioner as the son of one Kwock Tuck Lee, 
a citizen of the United States and a registered voter; and that this 
identification had been omitted from the record. The Supreme Court 
held that the report which contained the testimony of unnamed wit- 
nesses, and suppressed or omitted testimony that was received, was 
not a fair report, and a hearing based upon it was not a fair hearing, 
within the rule of practice indicated in Chin Yow v. U. S., 208 U. S. 
8, 28 Sup. Ct. 201, 52 L. Ed. 369. The court ordered the case revers- 
ed and remanded to the District Court for trial of the merits, saying: 

"It Is better that many Chinese Immigrants should be Improperly admitted 
than that one natural-born citizen of the United States should be permanently 
excluded from his country." 

We all agree to such an administration of the law, but the court does 
not declare a rule of evidence that gives to testimony any higher value 
than it has under the statute. 

[2] We think that, under the law, it was clearly the duty of the 
defendant to make a satisfactory showing of his claim of citizenship, 
and that, failing to do so, he is subject to deportation. 



FARMERS' LIFE INS. CO. v. FOSTER BUILDING & REALTY CO. ei aL 

JONES V. FARMERS' LIFE INS. CO. FABMEBS* UFB INS. CO. v. 
FOSTER BUILDING & REALTY CO. 

(Circuit Court of Appeals, Fifth arcult May 18, 1921.) 

Nos. 3640. 3651. 

1. Insurance <&=»36— Fact that building was equipped to iieat anotiiw build- 
ing does not make Its acquisition ultra Tires. 

The fact that a building acquired by an Insurance company was equip- 
ped with a heating plant designed to heat an adjoining building also does 
not make the acquisition of such building an ultra vires act, where the 
company was authorized by Rev. St. Tex. 1911, art. 4736, to acquire and 
own one building site and office building for its use, and for lease and 
rental. 

^59For otlier cases see same topic A KEY-NUMBER in all Key-Niunbered Digests A Indexes 
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t. Insuranee <9=>36— Aatbority to aequire buflduig imiilieB authority to dls^ 
pose of surplus heat. 

A life iBsarance company, which had authority to acquire an office 
building equipped with a plant designed to furnish more heat than was 
required by the building, has authority to dispose of the surplus beau 

3. InsunuKe ^b>86— Long^tenn oontaet for deposition of surplus beat hM 

within power to acquire building. 

An insurance company, which was authorized to acquire an office 
building for its use and for lease and rental, and which acquired a build- 
ing equipped with a heating plant capable of furnishing surplus heat, 
could legally do whatever might fairly be regarded as incidental or auxil- 
iary to the care and management of the building, which included the au- 
thority to enter into a long-term contract with the owner of an adjoin- 
ing building to heat the latter building with the surplus heat. 

4. Steam C=»&— Openings in wali connecting with othor building held breadi 

of coniraet for heating of building. 

An owner of an office building, who had a contract for the heating of 
that building, which expressly required heat to be furnished for a theater 
therein at times when it was not necessary for other parts of the build- 
ing, breached his contract by permitting openings to be cut in the wall 
between his building and an adjoining building, through which heat 
could pass when the latter building was not heated at the time necessary 
to heet the theater, so that the load on the heating plant was increased. 

5. Steam ^=>5— -Breadi of heating contract, which can be compensated by 

damages, does not authorize canceUation. 

A breach of a contract for the heating of a building by permitting 
openings to be cut in the wall between it and an adjoining building is 
one for which the furnisher of the heat can be adequately compensated by 
damages for the additional load on his heating plant, and therefore does 
jiot authorize a cancellation by equity of the heating contract. 

6. Speelfle performance <$=>89— Party in default cannot have relief. 

The owner of a building cannot sue for specific performance of a con- 
tract for the heating of a building, where he had breached the contract by 
permitting alterations which increased the load on the heating plant 
until h,e compensated the other party to the contract for the damages 
sustained in the past by the breach and restored the building to its 
original condition. 

7. El^toppel ^=s>92(2) — ^Acceptance of benefits of oontraet held to preclude 

attaek on authority to acquire property subject to oontract. 

The owner of a building, which was heated by the heating plant of 
an adjoining building, is estopped to attack the authority of an insurance 
company to acquire the building in which the heating plant was located, 
where he had for several years received the heat under his contract and 
made payments therefor, and had brought suit against the subsequent 
owner to enjoin repudiation of the contract. 

8. Landlord and tenant <®=>86(1) — Option to renew lease held to have been 

ratified. 

Where at the time a lease of space in an office building was executed, 
the lessee was given an option to renew for a stated term on condition that 
he make certain specified alterations in the building, after which he was 
to be entitled to cue use of basement space rent free, the acceptance of 
rent by the corporate owner of the building, with knowledge that the 
alterations had been made and that the lessee was occupying the base- 
ment space, was a ratification of the option for extension of the lease. 

Appeals from the District Court, of the United States for the South- 
em District of Texas ; Joseph C. Hutcheson, Jr., Judge. 

Separate suits by the Farmers* Life Insurance Company against the 
Foster Building & Realty Company and Jesse H. Jones, and by the 

^E»For oUier caaea see eame topic A KST-NUMBBB in aU Key-Nnmbered Diceeta 4 Indexee 
272 F.— 55 
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Foster Building & Realty Company against tlie Farmers' Life Insur- 
ance Company, which were tried together. From the decree rendered 
in the first suit, the Farmers' Life Insurance Company and Jesse H. 
Jones both appeal, and from the decree for complainant in the second 
suit the Farmers' Life Insurance Company appeals. Decrees affirmed 
in part, and reversed in part. 

Case No. 3640: 

Lewis R. Bryan, of Houston, Tex., for plaintiff. 

W. O. Huggins, of Houston, Tex., for defendants. 
Case No. 3651 : 

Lewis R. Bryan and A. D. Dyess, both of Houston, Tex., for appel- 
lant. 

W. O. Huggins, of Houston, Tex., for appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. The Farmers' Life Insurance Company 
(herein referred to as the Farmers' Company) brought a suit in equity 
against the Foster Building & Realty Company (herein referred to as 
the Foster Company) and Jesse H. Jones, for the cancellation of three 
contracts, namely: (1) One dated December 20, 1916, between Guar- 
antee Life Insurance Company (herein called the Guarantee Com- 
pany), the Farmers' Company's predecessor in title to an office building 
in Houston, Tex., known as the Mason Building, and the Foster Com- 
pany, whereby the former agreed to furnish heating service for the 
Foster Building, a theater and office building belonging to the Foster 
Company, and adjoining the Mason Building, for the period of 25 
years, beginning on the 1st day of January, 1917, at $75 per month, 
the contract providing for a lien on the Mason Building to secure 
faithful performance; (2) another of the same date between said 
Jones and the Guarantee Company, whereby Jones agreed to supply 
electrical energy for lighting and power service for the Mason Build- 
ing for the period of 25 years from January 1, 1917; and (3) one dat- 
^ed July 16, 1916, between the Guarantee Company and said Jones, 
whereby the former gave the latter an option to extend for an addition- 
al term of 5 years a 5-year lease of the same date to him of part of the 
Mason Building. A separate suit was brought by the Foster Com- 
pany against the Farmers' Company to enforce the above-mentioned 
contract for supplying heat, etc., to the Foster Building, and to compel 
the Farmers' Company to furnish heat in accordance with the terms 
of that contract. The two suits, without being consolidated, were 
tried together. 

By the decree in the first-mentioned suit the relief sought as to the 
heating contract and the electrical energy contract was denied, and the 
contract whereby Jones was given an option to renew the above-men- 
tioned lease to him was canceled. By the decree in the other suit the 
Farmers' Company was enjoined from shutting off the heat supplied by 
its plant to the Foster Building ; the decree, however, providing for the 
Farmers' Company having the right to apply in the future for a modi- 
fication or dissolution of the injunction granted upon showing that by 
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any act or acts of the plaintiff in that suit or its successor in the owner- 
ship of the Foster Building conditions in that buildmg affecting the 
heating of it have been changed, without the consent of the defendant 
in that suit and to its detriment, from what they were on December 20, 
1916, when the heating contract was made. The Farmers' Company 
appealed from the decree in the first-mentioned suit, and by assignment 
of errors complains of that decree so far as it failed to grant relief 
prayed for in the bill in that case. Said Jones appealed from the de- 
cree in that suit, and by assignment of errors complains of the part of 
it which canceled the contract giving him an opticxi to renew the above- 
mentioned lease to him. The Farmers' Company appealed from the 
decree in the other suit and assigns as error the rendition of that decree. 

So far as the decree in the first-mentioned suit denied the relief 
sought as to the electrical energy contract, it is not subject to reversal, 
because, as stated in the memorandum opinion of the trial judge, there 
was "no proof concerning the same which raises any equity in the 
plaintiff.'' The remaining matters to be considered are the rulings of 
the court with reference to the heating contract and the contract giving 
Jones an option to renew his lease. 

The Guarantee Company was a life insurance company incorporated 
under the law of Texas, having the right to acquire and own "one build- 
ing site and office building for its accommodation in the transaction of 
its business and for lease and rental." Revised Statutes of Texas, art. 
4735. In June, 1915, it became the owner of the Mlason Building. At 
that time the Mason Building contained a heating plant and equipment 
so devised and arranged as to be capable of providing heat for both tlie 
Mason Building and the adjoining 10-story Foster Building. By a con- 
tract made in December, 1914, the Guarantee Company's predecessor 
in ownership of the Mason Building agreed to furnish the Foster Com- 
pany heating service, etc., for the Foster Building, including the theater 
therein, for the period of 25 years from the date of that contract for 
the sum of $50 per month. The service called for by that contract 
was rendered under it until the above-mentioned contract, whereby the 
Guarantee Company agreed to furnish heat for the Foster Building, 
went into operation. 

[1, 2] We are not of opinion that the Guarantee Company, in mak- 
ing the last-mentioned contract, undertook to do a thing which was 
beyond its corporate power. As above stated, it was expressly empow- 
ered to acquire and own an office building for its own use and for 
lease and rental. The fact that the Mason Building contained a heat- 
ing plant constructed with a view to its supplying heat for both that 
building and the adjoining Foster Building did not have the effect of 
making the Mason Building one which the Guarantee Company was 
legally incapable of acquiring and holding. Having legally become the 
owner of an office building containing a heating plant constructed with 
a view to heating botla that building and an adjoining one, certainly it 
was not beyond the power of the Guarantee Company to dispose of 
the surplus heat from its plant. 

[3] But it is contended that it could not legally obligate itself to 
furnish heat to the Foster Building for a long term of years. It could 
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legally do whatever may fairly be regarded as incidental or auxiliary 
to, or expedient or profitable in, the care and management of the of- 
fice building which it was authorized to acquire and hold. The grant 
of the power to acquire and hold such a building carried with it by 
implication the right to do whatever a natural person similarly situated 
might reasonably and lawfully do in the use and management of such 
property. If a natural person had become the owner of the Mason 
Building, and had made such a contract as the one in question, it would 
be supposed, in the absence of evidence to the contrary, that he did so 
because he reasonably considered that the making of such a contract 
was expedient and profitable in the use of his property. It well may 
be more economical and to the advantage of all parties concerned for 
two adjoining office buildings to be heated from one plant instead of 
t^vo. Under the circumstances disclosed, the act of the Guarantee 
Company in obligating itself to furnish heat from its plant to the Fos- 
ter Building is to be regarded as incidental and auxiliary to the rea- 
sonable use and management of property which it was empowered to 
acquire and hold. Jacksonville, M. & P. R. Co. v. Hooper, 160 U. S. 
514, 16 Sup. Ct. 379, 40 L. Ed. SIS; Fort Worth City Co. v. Smith 
Bridge Co., 151 U. S. 294, 14 Sup. Ct. 339, 38 L. Ed. 167; 14a Corpus 
Juris, 254 et seq. 

[4] The Foster Building is located between two similar office build- 
ings, the Mason Building and the Gulf Building. When the heating 
contract in question was made, the Foster and Gulf Buildings were 
separated by a party wall ; there then being no openings or connections 
between those buildings. Since that contract was made those buildings 
have been connected with each other by making a number of openings 
in the party wall between them. This was done without the consent 
of the Farmers' Company. The evidence adduced was such as to re- 
quire the conclusion that the load upon the heating plant in the Ma- 
son Building was increased as a result of making the openings be- 
tween the Mason and Gulf Buildings ; a consequence of the changes 
made being to require an increased amount of fuel to heat the Foster 
Building as required by the contract. More heat was required by 
addinjs^ to the space reached by the heat supplied. There was expert 
testimony having some tendency to prove that, when both the heating 
plant in the Gulf Building and the plant in the Mason Building are so 
operated as to create the proper temperature in the buildings served 
by those plants, the openings between the Foster and Gulf Buildings do 
not have the effect of appreciably increasing the load on the heating 
plant in the Mason Building. 

But the evidence without conflict showed that the heating plant in 
the Gulf Building is not in operation during considerable periods of 
time when the heating plant in the Mason Building must be kept in op- 
eration to furnish the heat called for by the contract in question. That 
contract specifically calls for the heating of the theater on the ground 
floor of the Foster Building at times when heat may not be ne^ed in 
other parts of the building. Because of that requirement the plant in 
the Mason Building must be kept in operation until 9 or 10 o'clock ev- 
ery night, including Sundays and holidays, while the operation of the 
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plant in the Gulf Building ceases by 7 o'clock every evening and by 1 
o'clock in the afternoon on Sundays. The contract bound the Guar- 
antee Company to heat the Miason Building as it was at the time the 
contract was entered into. The Foster Company impliedly agreed not 
to make changes in its building having the effect of requiring more fuel 
to heat it, or otherwise malang the rendition of the heating service 
more expensive or burdensome. It breached its contract when, by 
making, or allowing the making of, openings between its building and 
the Gulf Building, it added to the space to be heated from the plant in 
the Mason Building when the plant in the Gulf Building is not in op- 
eration. 

[6, 1] From the fact that the Foster Company so breached the con- 
tract it does not follow that the Farmers' Company is entitlwi to have 
the contract canceled. It was not made to appear that the remedy at 
law for such breach is inadequate. The equitable remedy of cancella- 
tion is not awarded for mere breaches of contract for which adequate 
redress may be had at law. On the other hand, the Foster Company 
was not entitled to require specific performance by the Farmers' Com- 
pany while the former was in defatdt as to its implied obligation not so 
to change the features or conditions of its building affecting the heat- 
ing of it as to make the rendition of that service substantially more 
difficult and expensive than it was under the conditions existing when 
the contract was made. The injunction granted by the decree in the 
suit brought by the Foster Company had the effect of requiring speciiSc 
performance of the heating contract by the Farmers' Company. The 
Foster Company was not entitled to equitable relief while it was per- 
mitting the continuance of changed conditions in its building which 
nvide the heating of that building more difficult or expensive than it 
was before such changes were made. The granting of whatever, if 
any, equitable relief that might properly be awarded the Foster Com- 
pany to enable it to get the benefit to which the contract entitled it, 
should be conditioned upon its doing equity by paying the damages, if 
any, already sustained by the Farmers' Company in consequence of 
the openings between the Foster and Gulf Buildings and by having 
those openings closed within a reasonable time to be fixed by the court. 
Whether heat supplied by the Farmers' Company does or does not find 
its way into the Gulf Building when the heating plant in that building 
is in proper operation, it seems that the making of the openings between 
the Foster and Gulf Buildings materially changed the conditions affect- 
ing the heating of the Foster Building, because a result was to make the 
retention in that building of heat supplied thereto dependent on conduct 
of a party not subject to the control of the Farmers' Company. 

[7] In behalf of the Foster Company an attack is made in argument 
on the validity of the transaction whereby the Farmers' Company ac- 
quired from the Guarantee Company the Mason Building and the lat- 
ter company's rights under the heating contract mentioned. That trans- 
action was an executed one, having no executory feature or provision 
now sought to be enforced, and it was consented to by all the stock- 
holders of the Guarantee Company. That being so, it seems that after 
it was so executed only the state could question its validity on the 
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ground that the Guarantee Company exceeded its corporate powers in 
entering into it. But, if the Foster Company ever had the right to 
question the validity of that transaction, it has lost that right by con- 
duct having the effect of a ratification by it. With full knowledge of 
the facts it has dealt with the Farmers' Company as the party obligated 
to furnish heat for the Foster Building, has accepted the benefits of 
the rendition by the Farmers* Company of the service called for by 
the heating contract and is now before this court seeking to sustain 
a decree in its favor which requires tlie Farmers' Company to continue 
to render that service. 

[8] The contract whereby Jones was given the option of renewing 
his 5-year lease was made on the same day that the lease contract was 
made, the two contracts apparently being parts of one transaction, 
though they are evidenced by sepai'ate instruments. After managing 
officials of the Farmers' Company learned of the existence and terms of 
the option contract, that company continued, and still continues, to 
accept from Jones the rent which the lease contract obligated him to 
pay. The lease was of a described part of the ground floor of the 
Mason Building at a monthly rental of $1,350, and it gave Jones the 
right to make changes or alterations in the front or entrance of the 
building, and to install partitions, subdividing the rented space, as 
shown on a sketch or plan attached to the lease. The option contract, 
after reciting that it was made "in. consideration of the agreements 
and undertakings of Jesse H. Jones, as contained in that lease contract 
this day executed between him and Guarantee Life Insurance Com- 
pany * * * and as a part of said lease contract," specified how 
Jones was to subdivide and arrange the entrance and lobby of the 
buiMing to be entitled to have the option to renew his lease, and pro- 
vided that if a specified arrangement of such space should be made by 
Jones, he was to have free use of described space in the basement of 
the building. 

The evidence showed that soon after the lease and option contracts 
were made Jones arranged the entrance and lobby as required by the 
latter contract to entitle him to the option to renew his lease, and took, 
and has continued in, possession of the basement space to which the 
option contract entitled hiin in that event. From the time the officers 
and directors of the Farmers' Company took charge of the Mason 
Building, it was open to their observation that Jones was using part of 
the building not mentioned in the lease to him. The language of the 
option contract informed them how Jones was entitled to the use of that 
space, and that the giving of the option was part of the consideration 
for the agreements and undertakings of Jones expressed in the lease 
contract. In paying his monthly rental Jones was paying for the op- 
tion, and for the use of space not mentioned in the lease, as well as 
for the space called for by the existing lease. The Farmers' Company 
could not, with full knowledge of the facts, accept the benefits of com- 
pliance by Jones with his obligations and remain free to withhold the 
whole or part of the consideration supporting those obligations. 

Where a corporation, with full, knowledge of all material facts, takes 
and retains the benefits of an unauthorized contract made in its name 
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by its officer or agent, it thereby ratifies; and becomes bound by, such 
contract. Jacksonville, etc., R. Co. v. Hooper, 160 U. S. 514, 16 
Sup. Ct. 379, 40 L. Ed. 515; Taylor v. A. & M. Association, 68 Ain. 
229; 14a C. J. 387. Under the circumstances disclosed the continued 
acceptance by the Farmers' Company from Jones of the stipulated 
monthly rent had the effect of a ratification by the former of the option 
contract in question. The evidence does not disclose a state of facts 
warranting the cancellation of that contract at the instance of the 
Farmers' Company. 

For reasons above indicated the decree in the suit brought by the 
Farmers' Life Insurance Company is affirmed, in so far as it denied 
the relief sought as to the electrical energy and the heating contracts, 
and is reversed in so far as it canceled the contract giving said Jones 
the option to renew the above-mentioned lease to him, the costs to be 
taxed against the plaintiff below in that suit; and the decree in the 
suit brought by the Foster Building & Realty Company, under the 
agreed statement as to the record and issues and the question of ultra 
vires raised by the assignment of egrors, is affirmed, but with directions 
to the court so to modify that decree as to make it conform to views . 
expressed in this opinion, with costs in this court against the appellant 
in the last-mentioned suit. 

Affirmed in part. Reversed in part. 



CRITTENDEN v. WIDREVITZ. 

(Circuit Court of Appeals, Second Circuit April 14, 1921.) 
No. 82. 

1. Bonds ^=^141— Evidence held not to warrant sabmittiDg to jury plainiilTs 

claim that defendant had notice bonds were stolen. 

In an action for the conversion of negotiable bonds, which had been 
stolen fron^ plaintiff, where defendant claimed to be a bona flde pur- 
chaser, evidence that defendant's intestate, when he loaned money on 
the security of the bonds, knew that a bank had refused to make the 
loan, held not to warrant an inference by the jury that defendant's 
intestate had knowledge of facts sufficient to put him on inquiry, in view 
of the bank's explanation that it refused the loan because the borrower's 
credit was bad. 

2. Bonds <^»95— Knowledge of susi^eious circomstanoes alone does not dis- 

prove good faith of purchaser for value. 

The good faith of a purchaser of negotiable bonds for value before 
maturity is not disproved by the fact that he had knowledge of circum- 
stances which would cause an ordinarily prudent man to suspect the 
validity of the title to the bonds; but such holder can lose his rights 
only by actual notice of the defect in the title or by bad faith. 

3. Courts <^=^376 — ^New Yorlc Negotiable Instruments Law governs burdea of 

proof of good faith by bond purchaser. 

Rev. St. $ 721 (Comp. St $ 1538), making the laws of the several 
states rules of decision in trials at common law in United States Courts, 
makes applicable to a suit in the United States District Court in New 
York for the conversion of negotiable bonds the provisions of Negotiable 

^s>For other cases see same topic ft KST-NUMBER in all Key-Numbered Digests ft Indexes 
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Instrnments Law N« Y. S 98, that» when It is shown that the title of 
any person who has negotiated an instrument is defective, the bnrden 
is on the holder to prove that he, or some one under whom he claims* 
# acquired the title as a holder in due course. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by William J. Crittenden against Dora Widrevitz, adminis* 
tratrix of Saul Widrevitz, deceased, for conversion of bonds. Judg- 
ment for defendant, and plaintiflE brings error. Aflarmed. 

A. Gordon Murray, of New York City, for plaintiff in error. 
Tobias A. Keppler, of New York City Qoseph L. Hochman, of 
New York Qty, of counsel), for defendant in error. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. For convenience we shall refer to the 
parties as plaintiff and defendant 

The plaintiff owned 25 $1,000, 4 per cent. Alleghany county bonds. 
On the night of February 26, 1919, his office in Rttsburgh was bur- 
glarized, and these bonds were stolen. In October, 1919, 12 of the 
bonds were found by the district attorney of New York county to be in 
the possession of Dora Widrevitz. The bonds came into her possession 
under the following circumstances: 

One day while her husband, now deceased, was at the Chatham & 
Phoenix National Bank, at the Bowery and Grand street, New York 
City, he met one Joseph Sugarman, who was also a depositor in the 
bank, and who was known to him. This acquaintance was of long 
standing. In a conversation which ensued, Sugarman asked Widrevitz 
to loan him $10,000, with these bonds as collateral, and this, for the 
account of his brother, S. C. Sugarman. The defendant's intestate 
asked the bank's representative as to the value of the bonds. Upon 
his recommendation, he promised to make inquiry at a brokerage firm, 
and stated he would advise Sugarman later if he would make the loan. 
He later, after having consulted a brokerage firm, agreed to loan $10,- 
000, taking the bonds as collateral security. A check for $10,000 to the 
order of S. C. Sugarman was drawn and cashed at the same bank, and 
a four-months note was given, which was renewed when it became due. 
After notice, and subsequently, on December 22, 1919, the bonds were 
sold by an auctioneer, pursuant to the terms of the collateral note. Up- 
on the trial, defendant's counsel stated as follows, in answer to an in- 
quiry : 

"Mr. Murray: I have no evidence to show that V^ldrevltz knew of these 
notices prior to his advance of the $10,000 ; but the whole theory of the case 
is that there were facts that would have been known, provided he had made 
the proper inquiry. 

"The Court: In my opinion, he does not have to make inquiry, and I 
therefore sustain the objection to the deposition. 

"Mr. Murray: Exception. 

"The Court: I do not think the facts Justify any impntation in this 
case. ♦ ♦ ♦»• 
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There is no evidence showing direct notice to the defendant's intes- 
tate of the theft of these bonds. Again, the following colloquy took 
place between court and counsel: 

"The Conrt: I do not believe I see it that way. No matter where the 
burden Is, It seems to me the actual facts show that there was no notice, 
actual or imputed, to Mr. Widrevitz, when he bought these bonds. 

"Mr. Murray : There is no actual notice.** 

Thereupon, on motion of defendant's counsel, Ae court directed a 
verdict in favor of the defendant. 

[1] "We think the evidence presented by the plaintiff did not raise 
a question of fact which entitled the plaintiff to have this claim sub- 
mitted to the jury. There is proof in tfie record that the note received 
from Sugarman, with the bonds pledged as collateral security, was ob- 
tained for value, without actual notice of the theft of the bonds. Nor 
wrs there evidence of bad faith on the part of the defendant's intestate. 
It is sought, by inference, to infer that, because the bank refused Sug- 
arman the loan, the defendant's intestate should not haVe made it, and 
that the circumstances of meeting at the bank, and Sugarman stating 
to defendant's intestate that he could not obtain a loan at the bank on 
the bonds in question, was sufficient to put the defendant's intestate 
upon notice. The explanation therefor, as given, which may have been 
satisfactory to the defendant's intestate, was that of the bank's officer, 
who said that Sugarman's credit at the bank was bad; that his* checks 
often overdrew the amounts on deposit to his account, and for this 
reason business with Sugarman was undesirable. 

[2] The bonds in question were negotiable paper. White v. Vt. & 
Mass. R. R. Co., 65 U. S. (24 How.) 575, 16 L. Ed. 221. Proofs, and 
not merely suspicious facts, are required in order to impeach the title of 
the holder of negotiable paper acquired for value and before maturity. 
Goodman v. Simonds, 20 How. 343, 15 L. Ed. 934. One who pur- 
chases such paper from another, who is apparently the owner, giving 
a consideration for it, obtains a good title, though he may know facts 
and circumstances that cause him to suspect, or would cause one of or- 
dinary prudence to suspect, that the person from whom he obtained it 
had no interest in it, or authority to use it for his own benefit, and 
though by ordinary diligence he could have ascertained those facts, he 
can lose his right onlv by actual notice or bad faith. Swift v. Smith, 
102 U. S. 442, 26 L. Ed. 193. 

"The law is well settled that a party who takes negotiable paper before 
due for a valuable consideration, without knowledge of any defect of title, in 
good faith, can hold it against aU the world. A suspicion that there is a 
defect of title in the holder, or a knowledge of circumstances that might ex- 
cite such suspicion in the mind of a cautious person, or even gross negli- 
gence at the time, will not defeat the title of the purchaser. That result 
can be produced only by bad faith, which impUes guUty knowledge or wilful 
ignorance, and the burden of proof lies on the assailant of the title. It was 
so expressly held by this court in Murray v. Lardner, 2 Wall. 110, where Mr. 
Justice Swayne examined the leading authorities on the subject and gare 
tlie coTiclnf^ion we have stated." Hotchkiss v. National Bank, 21 Wall. 859, 
22 L. Ed. 645. 

[8] Negotiable Instruments Law of New York (chapter 43 of the 
Consolidated Laws of 1909) § 98, provides: 
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"W7io Deemed Holder in Due Course, — Every bolder Is deemed prima facie 
to be a bolder in due course ; but wben It Is sbown tbat the title of any person 
wiio has negotiated tbe instrument was defective, tbe burden Is on tbe hold- 
er to prove tbat be or some person under whom be claims acquired the title 
as a holder in due course. But tbe last mentioned rule does not apply in 
favor of a party who became bound on tbe instrument prior to the acquisition 
of such defective title.*' 

It was shown that the bonds in question had been the subject of a 
theft, and therefore that the title of the person who negotiated the 
transfer and delivery of the bonds, at the outset, was defective. The 
burden was therefore upon the appellee to show that she acquired ti- 
tle as the holder in due course. It having been established that the 
bonds were stolen, the burden then shifted to the appellee to establish 
that she was a bona fide holder for value in due course. We think 
that, by reason of section 721 of the Revised Statutes (Comp. St. § 
1530), this burden was upon the defendant. Section 721 provides: 

"The laws of the several states, except where the Constitution, treaties 
or statutes of tbe United States otherwise require or provide, shall be re- 
garded as rules of decision in trials at common law, and courts of the United 
States, in cases where they apply." 

Under the laws of New York, the burden of proof would, under 
the circumstances here disclosed, rest upon the defendant. Sabine v. 
Paine, 223 N. Y. 401, 119 N. E. 849, 5 A. L. R. 1444.^ Under the 
same local law, we think the facts here require the direction of a ver- 
dict. Second National Bank v. Weston, 172 N. Y. 250, 64 N. E. 949. 
There were no suspicious circumstances disclosed by this record, which 
indicate bad faith in defendant's intestate accepting these bonds as col- 
lateral security and later buying them with the $10,000 which he loan- 
ed. We think he has sustained the burden which the New York Ne- 
gotiable Instruments Law cast upon him, and there was no evidence to 
the contrary which required the submission of the question to the jury 
as one of fact. 

The judgment is affirmed. 



OAMEBON ▼. NATIONAL SURETY CO. OF NEW YORK et aL 
In re CAMERON & CO. 

(Circuit Court of Appeals, Eighth Circuit April U, 1921.) 
No. 5729. 

1. Bankruptcy ^=>461— Seeond order of adjudication held appealable. 

Where an order of adjudication was set aside on motion, from which 
no appeal was taken, and a subsequent independent order of adjudication 
was made after further hearing, the time for taking an appeal held to 
run from the date of the second order. 

2. Bankniptcy ^=>91<2)— Widow of partner held, under evidenoe, not subject 

to adiuAcatlon as member of firm. 

Evidence held insufficient to show that the widow of a deceased part- 
ner became a member of a partnership with the surviying members of 
the firm and subject to adjudication in bankruptcy as such. 

^ss»Fov other casM see same topic A KEY-NUMBBR in all Key-Numbered Digests ft Indexes 
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Appeal from the District Court of the United States for the District 
of Minnesota ; Wilbur F. Booth, Judge. 

In the matter of Cameron & Co., bankrupts. On appeal by Mary T 
Cameron from the order of adjudication. On motion of the National 
Surety Company of New York and others to dismiss appeal. Modified 
and affirmed. 

C. D. O'Brien, of St. Paul, Minn. (R. D. O'Brien, of St. Paul, Minn., 
on the brief), for appellant. 

Pierce Butler, Jr., of St. Paul, Minn. (Butler, MStchell & Doherty, of 
St. Paul, Minn., on the brief), for appellees. 

Before CARLAND, Circuit Judge, and LEWIS and COTTERAL, 
District Judges. 

CARLAND, Circuit Judge. Appeal from an order adjudging the 
appellant a member of the firm of Cameron & Co. and the firm and the 
members thereof bankrupts. Appellees have filed a motion to dismiss 
the appeal for want of jurisdiction. As to this question it is claimed 
that the order appealed from did not adjudge appellant a bankrupt in- 
dividually, and that the Bankruptcy Act (Comp. St §§ 9585-9656) 
does not provide for an appeal from an order simply adjudicating ap- 
pellant a member of the firm of Cameron & Co. in a bankruptcy pro- 
ceeding. We regard this as quite technical. The petition upon which 
the order was made contains tlie following prayer : 

"Wherefore your petitioners pray that service of this petition with a sub- 
pcena may be made upon the said Mary T. Cameron, WilUam A. Cameron, 
and Henry T. Cameron, individually and as copartners doing business under 
the firm name and style of Cameron & Co., as provided in the aets of Congress 
relating to bankruptcy, and that they as individuals and the firm of Cameron 
& Co. may be adjudged bankrupt within the purview of said acts." 

The order itself reads as follows: 

"Ordered, further, that the copartnership, Cameron & Co., being composed 
of Mary T. Cameron, WUIiam A. Cameron, and Henry T. Cameron, be ad- 
judicated bankrupt in accordance with the prayer of said petitioning credi- 
tors.'' 

[1] The order, when rightly construed, did adjudge appellant a 
bankrupt, and an appeal is allowed from such an order by the express 
terms of the statute. There was an order of adjudication made on the 
same oetition May 17, 1920, but this order was set aside on June 1, 
1920. * The petition to vacate the order of May 17, 1920, was filed 
June 1, 1920. It is therefore claimed that, the petition to vacate not 
having been filed within the time allowed for an appeal from the first 
order, and the order appealed from being the same as the first order, 
the time for taking an appeal had expired when the present appeal was 
taken. We think that this contention is unsound, in view of the rec- 
ord before us. The order of June 1, 1920, provided that the order of 
May 17, 1920, "be and the same is hereby in all things set aside." The 
order of August 19, 1920, from which the appeal was taken, does not 
afiirm the order of May 17, 1920, nor refer to it, but is an independent 
order made upon the pleadings and proofs ; so we are of the opinion 
that on the record as it stands, the order appealed from was the only 
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order in existence and that the time for taking an appeal ran from its 
date. The appeal was allowed August 20, 1920. The order vacating 
the first order was not appealed from and is* conclusive on this appeal. 
We therefore have jurisdiction. Todd v. Alden, 245 Fed. 462, 157 
C. C. A. 624. 

[2] On the merits the question to be considered is, as to whether ap- 
pellant was a member of the firm of Cameron & Co. If she was, the 
adjudication of bankruptcy must stand. Prior to March I, 1917, 
Aaron P. Cameron and his two sons, Henry T. and William A. Cam- 
eron, were copartners as contractors and builders at St. Paul, Minn. 
Aaron died on the date last mentioned. Mary T. Cameron, his wife, 
was at this time about 77 years of age. After the father's death, the 
sons continued to carry on the business of contracting and building the 
same as before. No settlement of the partnership affairs was had. 
The surviving partners retained possession of all the partnership 
property and continued to use it in the business of the partnership. 
Mary T. Cameron and William A. and Henry T. Cameron testified 
that Mary T. Cameron had no interest in the partnership business, 
knew nothing about the same, and received no profits as such from the 
business of the firm. It appears that Aaron P. Cameron left his widow 
some life insurance. Outside of this, William A. Cameron, with whom 
Mary T. Cameron lived, furnished her board and occasionally a little 
money for church purposes; but, although it appears that whatever 
was furnished to Mary T. Cameron came from the business of Cam- 
eron & Co!, it does not appear that it came to the widow pursuant to 
any interest she had in the business of Cameron & Co., but rather 
from the son in the performance of his duty to his mother. 

In May and September following the date upon which Aaron T. 
Cameron died, the firm of Cameron & Co. entered into two contracts 
with the state of Minnesota, for the erection and completion of As- 
sembly Hall, State Asylum for the Insane at Anoka, Minn., and the 
new west wing of the main building of the State Asylum for the In- 
sane at Hastings, MSnn. Cameron & Co. also executed two bonds for 
the purpose of securing the performance of these contracts. In these 
contracts and bonds it was stated that the firm of Cameron & Co. con- 
sisted of Mary T., William A., and H. T. Cameron. Mary T. Camer- 
on signed the contracts and bonds. When asked about the execution 
of these contracts and bonds, she testified that her son, Henry, asked her 
to sign them and when she asked him what he wanted her to sign them 
for, he said that Mr. Thompson, who was in the employ of the agents 
of the National Surety Company at St. Paul, said "it was just a mat- 
ter of form, because your husband is dead, for you to sign it." The 
contracts and bonds were prepared in the office of the State Board of 
Control. Mr. Downer Mfullen, a witness called on behalf of the credi- 
tors of Cameron & Co., when asked if he recollected any of the cir- 
cumstances which led to the execution of the contracts and bonds by 
Mary T. Cameron, testified as follows : 

"My recollection Is that at the time these contraete were awarded tli« 
question came up as to what had become of the Intunest of A. P. Cameron, 
I think it was the old gentleman who had died shortly before that and it 
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was stated to me by either W. A. or H. T. Cameron that his father's interest 
had reverted to his mother, and for that reason the name of Mary T. Camer- 
on was inserted in the contracts." 

Henry T. Cameron testified that he had never told Mullen that the 
interest of his father in the firm had reverted to his mother. Consid- 
ering the age of Mary T. Cameron, and the imdisputed evidence that 
she knew nothing about the business of Cameron & Co., had no part 
in it, and never received any profits or paid any losses as such, and in 
the absence of any evidence showing a contract between her and Hen- 
ry T. and W. A. Cameron, either express or implied, of copartnership 
in the business of contracting and building, we think the execution by 
her of the bonds and contracts in the circumstances as they appear in 
the record, standing alone, is an insufficient support on which to base 
a finding that she was a member of the firm of Cameron & Co. It is 
quite elementary that — 

''As against the heirs, devisees, and creditors of a deceased partner, the 
legal title to firm assets vests in the surviving partners, who are given the 
exclusive right to the possession and control of the partnership assets, for 
the purpose of paying the partnership debts and disposing of the effects o£ 
the concern for the benefit of themselves and the estate of the deceased. This 
ownership continues until the partnership affairs are settled, and a surviv- 
ing partner in possession of partnership property has a right to hold it 
until the debts of the firm are paid, including any existing Indebtedness due 
to himself." 20 R. 0. L. S 232, p. 905. 

The death of Aaron P. Cameron, of course, dissolved the partner- 
ship that existed between himself and his sons, but the evidence clear- 
ly shows that the sons retained possession of the partnership property 
and continued the business, and so far as the record is concerned there 
never has been any settlement of the partnership affairs. Under 
the law, therefore, it cannot be said that Mary T. Cameron had any in- 
terest in the partnership property, because the affairs of the partner- 
ship have never been settled, and, if it should be true that she had an 
interest in such property, it would not establish the fact that she was 
a partner and liable for the debts of the firm. 20 R. C. L. p. 806. 

All we decide is that appellant has not been shown to be a general 
partner of Cameron & Co. The order appealed from should be modi- 
fied, so as to eliminate the appellant therefrom, and, as thus modified, 
affirmed. 



BAKER, SMITH St CO., Inc., v. GARDEN CIT¥ FAN CO. 

(Circnit Court of Appeals, Seventh Circuit. January U, 1921.) 

No. 2796. 

Sales <=»174— Buyer held not chargeable with breaeh of eonlract authoriziiw 
reseissioo by seller. 

A contract by defendant to furnish fans and other building equipment 
to plaintiil required it to be shipped to plaintifl.and delivered f. o. b. 
cars at a designated station in Pittsburgh; that a detailed duplicate 
meniorandun of eadi shipment should be mailed to plaintiff one day 
before shipment and provided for payments ten days after each delivery. 
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Held, that shipment of a carload of the equipment by deftodant from 
Chicago to Pittsburgh, consigned to its own order, subject to freight 
charges and without notice to plaintiff, followed by a letter six days 
later to plaintiff at Its New York office, advising of the shipment and the 
making of a draft for the same, with bill of lading indorsed In blank 
attached, was not in comi^iance with the contract, and that plaintifrs 
refusal to pay tiie draft presented in New York, while offering to make 
payment as soon as the shipment was duly delivered, was not a breach 
of the contract, which justified its rescission by defendant. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action at law by Baker, Smith & Co., Incorporated, against the 
Garden City Fan Company. Judgment for defendant, and plaintiff 
brings error. Reversed. 

Edward R. Johnston, of Chicago, 111., for plaintiff in error. 
Robert H. Stoll, of Chicago, 111., for defendant in error. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. The plaintiff in error sued the defendant in 
error in the District Court of the United States for the Northern Dis- 
trict of Illinois, Eastern Division, to recover damages for failure to 
deliver certain fans, vento coils, etc., purchased by plaintiff from de- 
fendant. The successful defense was based upon the claim that defend- 
ant had the right to and did rescind the contract because of the failure 
of the plaintiff to pay for vento coils shipped. Upon the trial the jury, 
under instruction of the court, found the issues for the defendant, and 
this is a writ of error to reverse the judgment entered thereon. 

The fans, etc., were ordered of defendant by plaintiff on December 
7, 1915, the material part of the order being: 

*'For the satisfactory performance and faUUlment of this order we agree to 
pay you the sum of eight thonsand five hundred ($8,600.00) dollars, payment 
to be made as may be mutually agreed upon between yjourself and our home 
office in New York City. 

"Ship Via Pennsylvania Railroad, Duquesne freight station, Pa., to Baker, 
Smith & Co., Inc., 131 Water street, Pittsburph, Pa. 

"Duplicate detail memorandums of each shipment must be mailed the day 
previous to shipping, and state how shippqd, for what job and number of the 
piece." 

The following method of pa)rment was agreed upon : 

"Payment on vento radiation furnished to be made within ten days from 
date of shipment, less 1% pro rata as the radiation is shipped.*' 

On June 6, 1916, at Chicago, defendant wrote plaintiff: 
"We are inclosing herewith in duplicate invoices* for vento for Indirects, 
shipped to Pittsburgh on the 1st Inst., and we have issued our sight draft at 
ten days from date of shipment, through our bankers here, B/L attached to 
sight draft. • • • " 

The bill of lading, which was nonnegotiable, shows Garden City Fan 
Company, Duquesne freight station, consignee ; destination, Pittsburgh, 
Pa. ; American Radiator Company, shipper. The bill of lading was in- 
dorsed by defeildant in t;lank. The draft to which the bill of lading was 
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attached was dated Chicago, June 1st, at ten days' sight, and was ad- 
dressed to plaintiff, not at its Pittsburgh address, but to its New York 
address. Upon June 8th plaintiff wrote defendant: 

•'We are in receipt to-day of your letter dated the 6th Inst. • • • The 
sight draft to which you refer In your letter has been presented to us and 
promptly returned to the bank messenger who brought it, without payment." 

The defendant was therein referred to plaintiff's letter of April 12th 
as to the terms of payment. The terms were not agreed upon in the 
letter of April 12th, and therefore reference to that letter was an er- 
ror, but plaintiff also said, in the letter of June 8th: 

**The bill wlU be forwarded at once to our Pittsburgh representative, who 
will inform us of the arriyal and approval of this material. When be O. K.'s 
the bill to this effect, there i& no reason why It should not be passed for 
prompt payment." 

No reply was made to that letter. On June 19th, from New York, 
plaintiff again wrote the defendant, saying they were in receipt of ad- 
vice from their Pittsburgh office that they had not received as yet the 
bill of lading or any other document which might enable them to 
procure the vento radiation, shipped some time before, and — 

"We request that you make arrangements with our Pittsburgh office, so that 
they can get this apparatus immediately." 

On June 22d defendant wrote plaintiff: 

"Replying to your letter of the 19th inst., evidently you have ignored the 
fact that we sent you the B/L for the vento shipped to Pittsburgh, and also 
wrote you on the 6th inst, inclosing duplicate invoice, and advising you that 
the B/L was attached to ten-day sight draft, which we issued through our 
local bankers." 

Then is recited the fact of the receipt of plaintiff's letter of the 8th 
and the refusal by plaintiff to make payment. The letter also recites 
that the terms of payment are of tlie essence of the contract, and that 
the terms are set forth in the letters of April 7th and 14th from de- 
fendant and of April 18th from plaintiff, and adds : 

**We fulfilled our contract to the letter, and are astonished at your refusal 
to fulfill your part of the contract. • • ♦ By reason of your refusal to 
make payments, we hereby rescind the contract, and will not ship any further 
goods thereon. • • • The goods are now at Pittsburgh, with demurrage 
accruing on them every day, and even at this late date you have made no 
tender whatsoever in payment of these goods." 

On June 27th plaintiff wrote and explained the error in their letter 
of the 8th as to terms of payment and how it occurred. Some other 
correspondence followed, but it does not affect the issues here. The 
record shows that about a month after the shipment of the ventos they 
came into the possession of the plaintiff, who paid $44.10 freight to 
get them. 

Defendant's Pittsburgh representative, on June 8, 1916, telephoned 
plaintiff's office that he had received notice from the Pennsylvania Rail- 
road Company that a car with a shipment of vento coils was at the 
Scully Yards to the order of the defendant, that he assumed that those 
were the vento coils for plaintiff, and asked what he should do with 
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them. He was told that they should be delivered to the Duqucsnc 
freight station. Nothing more was heard about the matter until June 
26th, when plaintiff's representative was advised by the Pennsylvania 
Transfer Company that the vento coils were at the Duquesne freight 
station, and asked what they wanted done with them. The same day 
the coils were delivered to the City-County Building and installed 
therein. 

The sole question here for consideration is: Was. the plaintiff in 
default on June 22, 1916, when defendant undertook to rescind the 
contract? The accepted order from plaintiff provided that the fans 
should be furnished and delivered f . o. b. cars Pittsburgh, Pa. It also 
provided that they should be shipped via Pennsylvania Railroad, Du- 
quesne station, Pa., and they were to be shipped to Baker, Smith & Co., 
Incorporated, 131 West Water street, Pittsburgh, Pa. Defendant was 
also required to comply with the following: 

Ttapllcate detail memorandums of each shipment must he mafled the day 
previous to shipping, and state how shipped, for what job, and number of the 
piece.'' 

Defendant's attempted performance did not comply with any of these 
conditions. It did not furnish nor delivet the goods f . o. b. cars Pitts- 
burgh, Pa. The freight charges followed the shipment and were padd 
by plaintiff, but not earlier than June 14th or June 26th. The ventos 
were not shipped to Baker, Smith & Co., but were shipped to Garden 
City Fan Company on a nonnegotiable bill of lading, indorsed in blank. 
If the duplicate detail memorandum called for by the contract was 
sent, it must have been what is termed in the letter of June 6th as "du- 
plicate invoices," but in any event, instead of being sent to plaintiff on 
May 31st, no notification whatever was sent until June 6th, seven days 
after the time provided in the contract. There is no evidence in the 
record that what was sent then to plaintiff stated for what job or the 
number of the piece. The contract provided that *'for the satisfactory 
performance and fulfillment of this contract we agree to pay the simi 
of $8,500," and, while the payments as finally agreed upon were to be 
made, not upon the arrival or delivery of the goods at the Duquesne 
station, but were to be made within 10 days from the date of the 
shipment, it is perfectly clear from the contract that the only shipment 
which could require such payment would be one complsdng in all sub- 
stantial respects with the terms and conditions of the contract. Plain- 
tiff was not, therefore, in default on June 22, 1916, and defendant had 
no right to rescind the contract at that time. 

The judgment is reversed, and the cause remanded, for further pro- 
ceedings in harmony with this opinioh. 



Digitized by 



Google 



THE HOUGOMONT 681 

(27«F.) 

THE HOUGOMONT. 

(drcnit CJourt of Appeals, Second Olrcnlt April T, 1^21.) 

No. 208. 

L Seamen «=»24— Demand for half wacw niiist be reaaonaUo and be plainly 



The demand on the master by seamen for tbe half of the wages to 
which they were entitled under Bev. St. { 4530, as amended by Seamen's 
Act, i 4 (Ck>mp. St. § 8322), at an intermediate port, must be a reasonable 
demand, and must be plainly made, so that the master may know exactly 
what is demanded of him, since the refusal of the demand makes the 
whole wages instantly due, with possible damages. 

2. Seamen ^s»83— Penalty for refusal of half wages held waived by aeeeptanee 

of part payment. 

Where seamen, after their demand on the master for half wages at an 
intermediate port was refused, accepted payments from the master which 
amounted to more than the half wages then due them, they thereby 
waived their right to maintain a libel for the statutory penalties based on 
the refusal of the demand. 

3. Seamen <d=>33— Rigfai to penalty for refusal of half wages is waived by 

voluntarily remaining on the vesseL 

Where seamen voluntarily remained on a vessel, performing services 
and receiving wages therefor, after their demand for the half wages due 
them at an intermediate port had been refused by the master, they waived 
their rights under the statute based upon such refusal. 

4. Seamen <$=»26— Evidence held not to show demand for half wages. 

* On a libel by seamen, evidence that the libelants, who had not waived 
their rights after alleged refusal of their demand for half wages, had 
made no such demand in person, but were relying on an alleged demand 
made by other seamen, who had subsequently waived their rights based 
on such demand, held not to show that the positive demand for half wages 
required by the statute had been made. 
6. Seamen ^t=>24— Payments previoiKly made ai« to be deducted from half 
of wages payable at intermediate port. 

In computing the wages due to seamen at an intermediate port, half of 
which they are entitled to demand at that port, under Bev. St f 4630, 
as amended by Seamen's Act, { 4 (Gomp. St. { 8322), payments thereto- 
fore made to the seamen are to be deducted from the half of the wages 
which they are entitled to demand. 

Appeal from the District Court of the United States for the East- 
em District of New York. 

Libel by Lionel Emerson and others against the bark Hougomont, 
of which John MacDonald was claimant. From a decree dismissing 
the libel, libelants appeal. Affirmed. 

The Hougomont is a British vessel, and arrived at a pier in New York 
harbor on 27th December, 1917. The libel was filed by 11 seamen on 8th 
January, 1918. Two more intervened as coUbelants by petition filed 17th 
January, 1918. Suit is under section 4 of the Seamen's Act of March 4, 191& 
(38 Stat. 1165 [Comp. St. § 8322]), being the statute amendatory of B. S. S 
4530, and enabling a seaman to receive on demand from the master of the 
vessel to which he belongs "one-half part of the wages which he shall have 
then earned" at any port where the vessel loads or delivers cargo, altiiough 
the voyage for which the seaman sbit>ped shall not have ended. 

All the occurrences here involved took place before the changes In the 
statute referred to, by the Act of June 6, 1920 (41 Stat. 1006), commonly 

— ■ .III ...I I III .1 II i...,i . <iii» 111^ 
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known as the "Jones Bill." All 13 libelants averred In their pleading that on 
29th December, 1917, they "individually and collectively" demanded from 
the master one-half of the wages which each of them had earned, "but the 
said demand was absolutely refused/' It is averred that this demand was 
twice preferred on the same day. Claimant specifically denied these allega* 
tions, and the facts as found by us will be stated in the opinion. 

At trial it appeared that on 31st December, 1917, the 11 original libelants 
went ashore and to the office of the "Legal Aid Society,** where they or 
their spokesman obtained a written i>aper addressed to the shipmaster and 
reading: "Please taKe notice that we, the undersigned, demand one-half 
wages earned according to the provision of section 4530, U. S. Revised Stat- 
utes." Evidence was given that this writing (which no one ever signed) was 
given to the captain. This was denied, and the paper itself was produced 
from the possession of libelants' counsel. 

It is proved, and indeed admitted, that all the libelants had received on ac- 
count considerable sums beginning with the day of arrival. The Issue of fact 
was whether or not they or any of them had demanded half wages under the 
statute. All of them stayed on board while the ship lay at her pier for 
nearly two weeks after libel filed, and during this time they did some work 
and received partial pay therefor and were fed at the ship's expense. On 2ad 
January, 1918, all the libelants left. One of them subsequently changed his 
mind and refused to go on with this suit, which then proceeded in respect 
of the other 12 seamen. 

The court below found that libelants demanded one-half their wages earned 
within less than five days after arrival in New York, without further specify- 
ing when such demand was made. It then dismissed the libel on the au- 
thority of The Italier, 257 Fed. 712. 168 0. C. A 6G2. The 12 remaining libel- 
ants tlien took this appeal. 

Silas B. Axtell, of New York City, for appellants. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City 
(L. De Grove Potter, of New York City, and E. B. Long, Jr., of While 
Plains, N. Y., of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). As the 
demand pleaded, as well as all demands sought to be proved by libelants, 
were made less than five days after arrival in the port of New York, 
the court below dismissed the libel upon The Italier, supra. Since the 
ruling in Stratheam, etc., Co. v. Dillon, 252 U. S. 348, 40 Sup. Ct. 350, 
64 L. Ed. 607, the reasons given for the decree appealed from are not 
good, and we are required to consider the facts anew.' 

The evidence as to what demands were made by crew upon captain, 
and how and when such demands were advanced, is extraordinarily 
confused and discordant. The man who ultimately refused to go on 
with this suit and testified for claimant denied on oath that he had ever 
made any demand, or that any demand had been made on his behalf ; 
yet it is beyond question that he went ashore and signed the libel here- 
in on January 5, 1918. The other men say that a demand was made 
by some spokesman or leader; but there is no agreement as to who that 
leader was. 

Only a few things are clear from the evidence of a majority of the 
libelants : This sailing ship came in after a long voyage, apparently 
from Austriilia ; the men had not been ashore, and there had been no 
tobacco for anybody, from captain to cabin boy, for months ; all were 
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exceedingly anxious to get tobacco, to get money, and to get ashore. 
We believe that demands for money were made at once, and probably 
on December 29th, but do not believe that any demand for half wages 
was preferred on that day, much less that (as pleaded) two demands 
were made. It is believed that the original libelants were provided on 
December 31st with the paper writing hereinabove described, but we 
cannot find it as proven that such a paper was ever signed or served. 

The fact is believed to be that all of the libelants wanted to leave the 
ship. In their own speech they wanted "to be paid off" — i. e., receive 
all their wages and a discharge — ^and they were told by the master that 
he was willing enough to do this, but that the British consul would not 
pehnit it. The reason for the men's staying aboard as they did was 
plainly that they hoped for a discharge ; and it is, we think, a legitimate 
inference that the master permitted them to remain, hoping that they 
or some of them would conclude to stay by the ship, and in the meantime 
he furnished them with money and paid bills contracted by them ra 
shore, 

[1] The statute authorizing this libel presupposes a reasonable de- 
mand (The Pinna, 255 Fed. 642, 167 C. C. A. 18) plainly made. It 
must^be plainly made, in order that the shipmaster may know exactly 
what is demanded of him ; for by the statute, if he refuses half wages, 
whole wages instantly become due, together with possible damages. 
Where such important consequences hinge upon the making of a de- 
mand, it is obvious that clearness both in langus^ and in proof is due 
from those who rely upon it. 

[2-4] But there are some facts clearly appearing which defeat the 
suits of all but 3 libelants and weaken all the evidence upon which re- 
liance must be placed for proving any demand. This libel was not 
filed until 8th January, and before that date all but 3 of the libelants 
had received more than half their wages then due. Of the remaining 
3, one admits staying on board the ship long after libel was filed, and 
voluntarily acting as watchman. As to the remainder, there is no evi- 
dence of any special demand by them, or either of them ; so that they 
must depend for proof of demand upon the evidence of those whose 
conduct has spoken louder than words — ^not to mention the positive 
denial of the witnesses for claimant. 

[5] In computing the amount of wages due, as to half of which de- 
mand may be made under the statute, we accept the ruling in The Lon- 
don, 241 Fed. 863, 154 C. C. A. 565, certiorari having been denied 24S 
U. S. 652, 38 Sup. Ct. 11, 62 L. Ed. 532. It is understood, as pointed 
out above, that all these transactions having taken place before June 
5, 1920, are unaffected by the statute of that date. We conclude, there- 
fore, that the burden of proving a demand under the statute and for 
what the statute confers has not been borne by libelants ; but, if it had 
been so borne, all the libelants waived whatever rights accrued from 
demand by accepting all the benefits of demand before suit brought or 
by remaining on board as seamen for nearly two weeks after demand,, 
or by both such acts. 

The decree is affirmed, with costs. 
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HASXOBF CONTRACTING CO^ Ino^ ▼. STANDARD OIL 00. OF NEW 

JERSEY eft aL 

(Circuit Court of Appeals, Second Circuit April 13, 1921.) 

No. Id3. 

Shipping €=»58 (2) ^Evidence lield not to show capsizing of bange was caosed 
by improper method of loading. 

On a libel by the owner of a barge against the charterer, who brought in 
the stevedore who was loading the barge, evidence held not to sustain 
the libelant's contention that the capsizing of the barge was due to its 
being loaded in a careless and improper manner, which was contradicted 
by the disinterested testimony in the case, but to support rather a be- 
lief that the capsizing was due to the springing of a sudden leak, as 
found by the District Judge, who heard the testimony in open court. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Libel by the Hastorf Contracting Company, Incorporated, against 
the Standard Oil Company of New Jersey and T. T. JoreL From a 
decree dismissing the libel, libelant appeals. Affirmed. 

Libelant owns a scow of the kind commonly used in New Tork waters for 
carrying crushed stone, sand, gravel, and the like. She Is 111 feet over aU, 
with a loading deck of about 85 feet between fore and aft bulkheads 7% 
feet high, and is fit to carry 500-550 tons. Libelant hired her by the day to 
the respondent OU Company, and the latter sent her in charge of the owner's 
master to receive a cargo of pyrites from the steamship Werrlbee. 

For this purpose she was laid alongside the steamship and received pyrites 
from 10 a. m. until the close of working hours, by which time ^e had aboard 
(as is agreed) approximately 200 tons. On the following day loading began 
again at 7 a. m. and continued with the usual Intermission for dinner until 
about 1 :20 p. m., when the master (in his own language) "started in to make 
a terrible holler that the boat was leaking bad and the loaded part going 
down ; that was what made them stop loading." Loading then ceased, and at 
about 2 o'clock a tug came alongside, put in her suction, and pumped for some 
time, at first gaining on the water; but the scow finally began to settle to 
port, whereupon the tug cast off and the scow capsized, dumping her cargo 
and receiving serious injuries, to recover for which this libel was filed. 

The libel declares that the vessel was chartered in good condition and re- 
turned in "bad, notwithstanding agreement to return In "same condition as 
when delivered"; wherefore respondent Oil Company Is liable. No such 
agreement was proved. Answer affirmatively asserts that the damage was 
solely due to the negligence of the scow captain and/or the leaky and nnsea- 
worthy condition of the scow. 

The Oil Company by petition brought Joret into the case, he being a steve- 
dore employed by the Oil Company to unload the steamship Werrlbee. This 
petition and Joret's answer raised the question whether or not the capsizing 
of the scow (assuming her seaworthiness) was caused by improper loading 
on the part of Joret and his employees. 

The cause was tried In open court, and upwards of 20 witnesses were ex- 
amined before the trial judge. At the close of evidence the court dismissed 
the libel, without rendering opinion, and libelant appealed. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellant 
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Kirlin, Woolsey, Campbdl, Hickox & Keating, of New York City 
(L, De Grove Potter and Theodore M. Hequembourg, both of New 
York City, of counsel), for appellee Standard Oil Co. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The rec- 
ord discloses no debatable proposition of law ; it being admitted that 
the unexplained leaking or the sudden capsizing of any vessel in quiet 
waters is evidence from which tmseaworthiness may be inferred. 
Equally is it admitted that a good deck scow may be so loaded with 
such a cargo as pyrites as to cause strain and consequent leaking, and 
furthermore it is well known that when any laden deck scow leaks dan- 
gerously she is, owing to the height of her center of gravity, very like- 
ly to capsize. 

Thus the question below and here is only : How did Joret load the 
scow ? Libelant's scow master, with some corroboration, deposed with 
particularity that the pyrites came out of a chute and were poured 
(without trimming) upon one portion of the deck until at the close of 
the first day's work he had nearly 200 tons all in one pile, and a short 
distance from the stem bulkhead, to all of which he vigorously ob- 
jected without result He wanted the scow shifted, so that the chute 
might dump in different places, but other scows (according to htm) 
were so close, both ahead and astern, that "my boat could not be mov- 
ed ; it was locked." On the second day the same kind of loading began 
again, and continued with a change of no more than "three or four 
feet toward the bow" until (as above stated) the captain proclaimed 
his boat to be leaking dangerously. 

It is satisfactorily shown, by comparison of the quantity called for 
by the Werribee's bills of lading and the weight actually delivered, 
that the scow capsized with about 330 tons aboard, and this weight (ac- 
cording to the captain) was all aft of amidships and occupied no more 
than the after 25 feet of deck space. In other words, quite two-thirds 
of a full load had been deliberately laden on less than one-third of the 
deck. We are of opinion that such loading was grossly improper, and 
under the evidence likely, though not certain, to produce strain and 
consequent leaking. This story is wholly denied by the stevedores, and 
their denial is aided by the one disinterested eyewitness, an employee 
of the owner of the pyrites. • * 

We find, and in the absence of opinion infer that the trial judge 
found, the cargo to have been put aboard the scow, not through a 
chute, but by means of the usual boom, fall, and tubs. Libelant's scow 
was not "locked in," so that it could not be shifted, for there were but 
two vessels taking cargo alongside, and they could have been moved 
(within limits) together. But the use of the tubs rendered such move- 
ment rarely necessary. The stevedores did begin to dump from the 
tubs at or near the after bulkhead, and deposited in one place approx- 
imately 70 tons. They then began to dump further forward, and re- 
peated this operation until they were at work on the fifth dump, and 
forward of amidships, when tiie scow master stopped work as above 
set forth. This method of loading was usual and proper, and under 
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the evidence would not cause damage to any vessel reasonably fit for 
such deck cargo as pyrites. 

Libelant's scow, although some 20 years' old, is shown to have been 
kept in good condition, and had received a reasonable overhaul only a 
few months before this accident. Yet it is well known that wooden 
vessels do at times begin to leak with a suddenness and violence quite 
difficult of explanation. We have often commented upon the impor- 
tance of seeing and hearing witnesses, and pointed out our unwilling- 
ness to disturb a finding of fact made by the judge, who must have 
weighed and been moved by the apparent credibility of the men he lis- 
tened to. In this case libelant's witnesses describe a style of loading 
not only improper, but foolish and unnecessary. Their testimony was 
rejected below, as we would have rejected it, had the testimony been 
taken by deposition and we had been the first to examine it judicially. 
It is far more difficult to believe the method of loading asserted by 
libelant than it is to believe the inference of a sudden leak, which is 
the only explanation consistent with respondent's testimony. 

Considering, therefore, that the apparently disinterested evidence fa- 
vors appellee, the case somewhat resembles The Florida, 256 Fed. 22. 
167 C. C. A. 294, and as in that case we affirm the decree appealed 
from, with costs. 



Id re LESLIE-JUDGE CO.* 
Petition of GREEN. 

(Glrcalt Court of Appeals, Second arcnit April 10, 1021.) 

No. 256. 

1. Chattel mortgages ^=s>85«-New York law does not cover mort^Fageo of kt- 
tangibles. 

The New York law regulating chattel mortgages, as respects recording, 
etc., applies, not to personal property generally, but to chattels. 
3. Chattel mortgages ^=^7, 197(1)— Delay in rdUIng invalidates as to eredl- 
tors, subsequent as well as prior to refiling. 

The failure to refile a chattel mortgage during one year, as required by 
the New York statute, invalidates the mortgage as to all creditors, both 
those whose claims accrued after, as well as before, the refiling. 

3. Copyrights ^^41, 42 — Can be mortgaged only under federal law. 

Copyrights can be mortgaged only under the federal Copyright Law. 

4. Chattel mortgages ^=>188(1)— Provision authorizing sale of mortgaged 

proper^ invalidates as against creditors. 

A provision in a mortgage covering chattels and the good will and 
trade-marks, authorizing the company to sell the mortgaged property 
which it no longer needed In its business, except the trade-marks and 
copyrights, made the mortgage fraudulent as a matter of law, and void 
in toto as to creditors. 

5. Good will «=3>5-.Trade*niarks and trade-names <$=»33— Good vrill and 

trade-marks cannot be mortgaged, separate from tlie business and 
franciyse. 

Since the good will and trade-marks of a company are property 
which cannot be owned in gross, and therefore cannot be siold apart 
from the frandiise and business of the company, a chattel mortgage 

#S9Por other eases see same toplo A KBT-NUMBBR in aU Key-Numbered Dlsests a Indexes 
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coTering the good will and trade-marks, but not the franchise and busi- 
ness, of the corporation, is invalid. 
6. Bankraptcy ^=»262(3)— Court has discretion to sell mortgaged property 
free of tiie mortgage. 

It is within the discretion of the District Court to order the property 
of the bankrupt sold free of the mortgage covering }t 

Petition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the Leslie-Judge Company, bankrupt. Petition by 
William Green to revise an order of the District Court directing prop- 
erty of the bankrupt to be sold free of the lien of a mortgage. Order 
affirmed. 

Francis M. Scott, of New York City, for petitioner. 

Saul S. Myers, of New York City (Selden Bacon, of New York 
City, of counsel), for receiver. 

Kellogg, Emery & Cuthell, of New York City, for Doubleday, Page 
& Co. and Review of Reviews Co. 

George E. Nelson, of New York City, for West Virginia Pulp'& 
Paper Co. 

Henry Siegrist, of New York City (Dean Emery, Frederic R. 
Kellogg, and George E. Nelson, all of New York City, of counsel), for 
Charles Schweinler Press. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 
« 

WARD, Circuit Judge. This is a petition to revise an order of 
Judge Manton, sitting in the District Court for the Southern District 
of New York, directing that the property of the bankrupt be sold free 
of the lien of a mortgage dated August 1, 1909, to the Title Guarantee 
& Trust Company, as trustee, to secure an authorized issue of the 
company's bonds to the amount of $700,000, most of which the petition- 
er-appellant. Green, owns. 

As the business of the company, now being conducted by the re- 
ceiver, is in a so to speak perishable condition, all parties request us to 
pass upon the validity of the mortgage, which Ju^;e Manton declined 
to do. This being plainly for the benefit of all concerned, we shall 
proceed to do so. The property covered by the mortgage is described 
as follows: 

. ''AU goods and chattels wherever situated, including plant, machineryt 
equipment, supi^ies pf all kinds, furniture, and all personal and other prop- 
erty, property rights, good will, copyrights, trade-marks, and ohoses in action 
of every kind whatsoever, as now owned or which may hereafter be acquired 
or owned by the company, and also all the estate, right, title, interest, property, 
possession, income, and demand whatsoever, as well in law as in equity of 
the company, to have and to hold the same and every part thereof." 

[1,2] The New York law (I^aws 1833, c. 279) regulating chattel 
mortgages applies, not to personal property generally, but to chattels. 
Booth V. Kehoe, 71 N. Y. 341 ; Niles v. Mathusa, 162 N. Y. 546, 57 
N. E. 184. This mortgage, therefore, does not as a chattel mortgage 
cover the only property in dispute here, viz. copyrights, good will, and 
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trade-marks. Moreover, there was a failure to refile the mortgage in 
the year 1913, as required by the statute, which made it invalid as to 
all creditors, both those whose claims accrued after as well as before a 
refiling, as we have heretofore held. In re Watts- Wood ward Press 
Co., 181 Fed. 71, 104 C. C. A. 105; In re Schmidt, 181 Fed. 73, 104 C 
C. A. 107. 

[3] But it is contended that, even if the instrument in question be 
invalid as a chattel mortgage, it remains as a mortgage of intangibles, 
viz, copyrights, good will, and trade-marks. In Chemung Bank v. 
Payne, 164 N. Y. 252, 58 N. E. 101, greatly relied upon by the appel- 
lant, the mortgage covered real property and chattels, and was recorded 
both as a mortgage of real property and as a chattel mortgage. Though 
the instrument was held invalid as a chattel mortgage, the recorded 
mortgage was sustained as to real estate. But there is no statute of 
New York regulating the mortgaging of these intangibles, and copy- 
rights may be at once excluded from consideration, because they can be 
n^ortgaged only under the federal copyright law (Comp. St. §§ 9517- 
9524, 9530, 9584). 

[4] If we assume, in the absence of any statute, that the instrument 
was effective between the parties as a mortgage of good will and trade- 
marks, we think, on general principles of law, that it would not be 
good as against creditors in respect to the good will, because of the 
following provision : 

"Until such default the company may sell any of the property hereby 
mortgaged, which it no longer needs for the purpose of its business, except 
trade-marks and copyrights. It may also, at all times, issue and sell any of 
its periodicals or publications of every kind whatsoever, and use the pro- 
ceeds of such sales of property, periodicals, or publications for any corporate 
purpose." 

This provision made the mortgage fraudulent as matter of law and 
void in toto as to creditors. Russell v. Winne, 37 N. Y. 591, 97 Am. 
Dec. 755; Skilton v. Codington, 185 N. Y. 80, 90, 17 N. E. 790, 113 
»Am. St. Rep. 885. 

[6] But a further and conclusive reason for holding that the instru- 
ment does not cover the good will and trade-marks is that they are not 
property which can be owned in gross. They arise out of a particular 
business, and do not exist apart from that business. Bank v. Dispatch 
Co., 149 U. S. 446, 13 Sup. Ct, 944, 37 L. Ed. 799; Hopkins on Trade- 
Marks (2d Ed.) pp. 193 and 1921. As the mortgage in question does 
not pretend to cover the company's business and franchises, it confers 
no lien whatever upon the good will and trade-marks. If the com- 
pany could not have sold its good will and trade-marks apart from its 
business, it evidently could not mortgage them. 

[B] It was within the discretion of the court below to order the 
property to be sold free of the mortgage, and we discover no abuse of 
discretion. In re Franklin Brewing Co., 249 Fed. 333, 161 C. C, A. 
341. 

We hold that the mortgage is invalid, and afiirm the decree of the 
court below. 
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VINCENT et al. t. UNITED STATES et aL 

(Circuit Court of Appeals, Ninth drcuit May 9, 1921.) 
No. 3614. 

L Seamen ^s>33— Refusal of charge hdd without fair ground of dispute. 

Where the shipping articles of seamen called for a voyage from San 
Francisco to Manila for a term not exceeding six months, the seamen 
were entitled to their discharge on the first arrival of the vessel at Manila, 
less than three months from her leaving San Francisco, and the refusal 
of discharge by the master was without fair ground of dispute, though 
the collector of customs at Manila wrote a letter stating that the master 
had rated the seamen aJB deserters, which his office confirmed, so that the 
seamen were entitled to double wages under Bev. St. I 4529, as amended 
(Comp. St. S 8320). 
2. Seamen €=933 — ^Payment of full wagea daimed cm penalty of doable wages 
for wrongful refusal to pay. 

Where the master, without sufficient cause, refused to pay seamen their 
wages, but thereafter the owner paid the wages in full, the owner is en- 
titled to credit for such payment against the penalty of double wages 
imposed for the wrongful refusal to pay, under Rev. St 9 4529, as 
amended (Comp. St. f 8320). 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Califofnia; Frank H. Rudkin, 
Judge. 

Libel by T. S. Vincent and others against the United States and the 
Pacific Mail Steamship Company, to recover the penalty of double 
wages for wrongful refusal of discharge as seamen. From a decree 
for libelants, with certain deductions, both parties appeal. Affirmed. 

The appellants and the appellees appeal from the decision of the court 
below. On December 13, 1919, the appellees signed shipping articles at the 
port of San Francisco to Manila, P. I., for final discharge, for a term of 
time not exceeding six calendar months. The articles contained a stipulation 
that the appellees should receive second-class transportation and wages to 
San Francisco' upon the termination of the voyage. The vessel proceeded to 
Honolulu, thence to Sydney and New Castle, Australia, and thence to Manila, 
where she arrived on February 28, 1920. On the next day the appellees left 
the vessel and demanded their wages, claiming that their term* of service 
had expired. On March 3 they were each paid one-half of the wages earned 
up to and including February 29. The master contended that the appellees 
were bound by the shipping articles to continue the voyage to Hongkong, 
China, and thence to return to Manila for final discharge. They declined 
to do this unless new articles were signed for the voyage. The master de- 
nied his authority to sign new articles. The appellees remained 24 days at 
Manila and returned upon a government transport to San Francisco, where 
they arrived April 26 and were paid wages in full to the date of their arrival. 
In their libel in the court below they claimed, first, double pay from March 
4 to AprU 26, 52 days, as a penalty for failure to pay the wages due at the 
expiration of the term of service; second, the cost of second-class passage 
from Manila to San Francisco; third, $10 td each appellee for failure to 
furnish potatoes for a period of 10 days, and a similar sum fOr failure to 
furnish bread for that period ; fourth, 75 cents per day for each day of their 
detention in Manila, that sum being the difference between $2 a day paid for 
their maintenance, and $2.75 a day agreed upon between the seamen and the 
shipowners; fifth, $17.50 to appellee WilUams for overtime. 

The court below, upon the testimony, found that the voyage terminated at 
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Manila, and tliat the appellants, having failed to show sufficient cause for 
failure to pay the appellees the wages then due them, incurred the penalty 
imposed by law; that the appellees were entitled to transportation, second 
class, from Manila to San Francisco ; that they were in fact transported free 
of charge, receiving the same treatment as was accorded to American sol- 
diers, working only one hour every third day to secure certain privileges* 
and that they were not entitled to recover costs of transportation; that 
there was failure to furnish the appellees potatoes for 10 days, but no failure 
to furnish bread; that there was no basis for the recovery of 75 cents per 
day at Manila, for tue reason that the maintenance furnished the appellees was 
satisfactory, and was paid for by the appellants ; that the appellee Williams 
was entitled to $17.40 for overtime. The court further found that the appellees 
were entitled to payment as penalty, under section 4529 of the Revised 
Statutes, as amended by the Act of December 21, 1898, and the Act of March 

4, 1915 (Comp. St. S 8320), double pay from March 4 to April 25, and that, 
having been already paid single pay, if they were awarded by the court 
double pay for the same period, the result would be that they would be 
thrice paid, and that equity and justice required no more than the pay- 
ment of double wages covering the period of default 

H. W. Hutton, of San Francisco, Cal., for appellants and cross-ap- 
pellees. 

Frank M. Silva, U. S. Atty., and Frederick Milverton, Sp. Asst U. 

5. Atty., both of San Francisco, Cal., for appellees and cross-appel- 
lants. 

Before GILBERT and HUNT, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
We are not convinced that there is error in the decree of the court be- 
low. The appellees were clearly entitled to their discharge at Manila. 
Cases are cited to the proposition that under section 4529, Revised Stat- 
utes, as amended by later statutes, liability to the penalty therein 
prescribed is not incurred in a case where there is a fair ground of 
dispute as to the right of the seamen to discharge, and we are referred 
to the fact that on March 24 the insular collector of customs, acting as 
shipping commissioner, wrote a letter stating : "Whereupon the mas- 
ter thereof rated the said seamen as such deserters, and this office so 
confirms." We take this to mean that the collector merely confirmed the 
fact that the master rated the men as deserters. We think there was 
absence of a fair ground of dispute. 

[2] We also think that the court below properly ruled that the mas- 
ter "without sufficient cause" refused to pay the appellees, and we 
are also of the opinion that the payment which was made on their ar- 
rival at San Francisco of full wages should be credited as part payment 
of the penalty provided for in the statute. We see no reason to dis- 
turb the conclusions of the trial court as to the other questions in the 
case. 

The decree is affirmed. 
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CHESAPEAKE A 0. BY. CO. ▼. JONES. 

(Circuit Court of Appeals, Fourth Circuit. AprU 2, 1021.) 

No. 1867. 

Whanreg <$=»20 (6) —Lessor, assomiiig duty of freqaeni inspection to keep in 
repair, Ualble for nog^ent obstruction injuring vesseL 

Where railroad company, covenanting to keep dock leased by it to 
the United States *1n good repair to the satisfaction of the government 
officer in charge," took* on itself the task of constantly inspecting and 
repairing the dock, it became liable for injuries to a vessel belonging 
to a third person, caused by an obstruction, consisting of broken and 
fallen piles projectini^ into the slip, which it liad negligently failed to 
discover and remove. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Action by Fred E. Jones, doing business as the Fred E. Jones Dredg- 
ing Company, against the Chesapeake & Ohio Railway Company. From 
a decree for plaintiff, defendant appeals. Affirmed. 

William Leigh Williams, of Norfolk, Va., for appellant. 
George M. L^anning, of Norfolk, Va. (Baird, White & Lanning, of 
Norfolk, Va., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

KNAPP, Circuit Judge. The appellant, Chesapeake & Ohio Rail- 
way Company, owner of Pier No. 5, Newport News, Va., leased the 
same to the United States, for the use of the army, for a year from 
July 1, 1918, covenanting to **keep the premises in good repair to the 
satisfaction of the government officer in charge." On July 1, 1918, 
appellee chartered the tug America to the Quartermaster's Corps of 
the Army, to be returned at the end of the agreed term in good con- 
dition, ordinary wear and tear excepted, and in this service the tug 
went from time to time as ordered to Pier No. 5, to assist in docking 
and imdocking transports and other vessels. Late in the evening of 
January 8, 1919, while backing out from alongside this pier, and with- 
out fault on her part, the tug came in contact with one or more piles 
which had broken loose at the top and fallen over, so that they project- 
ed into the slip at an angle of about 45** ; the ends being some three or 
four feet under water. For the resulting damages to the tug, the 
amount of which was agreed upon, the court below entered a decree 
against the railway company, and it appeals. 

The argument for reversal is, in brief, that appellant owed no duty 
to Jones, either by contract or by law, to keep this dock free from ob- 
structions ; that the covenant in the lease to keep the premises in good 
repair was for the benefit of the lessee, and did not inure to the benefit of 
other persons ; that appellant cannot be held liable, even by the govern- 
ment, because it had no notice of the submerged piles ; that, "where a 
lease contains covenants to repair, the lessor has no right to invade the 
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premises for the purposes of inspection, and is only bound to make re- 
pairs when called upon to do so by the lessee, and after notice of the 
'need for repairs"; and that "any other rule would be absurd in the 
practical affairs of life," because it "would impose upon every lessor 
the constant duty of inspecting the leased premises, wherever he had 
entered into a covenant to make repairs." 

But that is precisely the duty which the railway company seems to 
have assumed. Leake, its supervisor of bridges and buildings, testified: 

"My duties were to inspect the piers and make repairs to everything that ia 
found needing it. • ♦ ♦ We inspected the pier every day or two; some- 
times we missed a day, but just as we could get to it. • • • I am employ- 
ed by the O. & O. Railway and paid by them, and* my business is to inspect 
the company's piers at Newport News and keep them in order. ♦ • • We 
are supposed to go over them every day ; sometimes we do not get a chance, 
and it may be two or three days. * * * I could not say ; my duties caUed 
me there sometimes two or three times a day." 

Roper, employed by the Army as "docking master of ships," testified 
that he saw the submerged piles in the position described before the 
accident and reported them to the Tug Director, though not to Leake, 
"about a week or ten days after the pile was down in the dock, when I 
first found them there"; and Morgan, another docking master, also 
testified to seeing the obstruction, saying, "I remember that the time 
I had seen the piles was prior to the time I heard about the accident" 

It is inferable from this testimony, as the trial court presiunably 
found, that appellant, whose contract required it to keep the pier in good 
condition, had for that purpose assumed the duty of daily or at least 
very frequent inspection ; that this duty was not properly discharged, 
since, if it had been, the submerged piles would have been promptly 
discovered and removed ; and that appellant's n^ligence in that regard 
was the proximate cause of the damage sustained by the tug. 

For this neglect of a duty which it had undertaken to perform the 
company must be held responsible. In order to meet its obligation to 
maintain in good repair, or for other motives of self-interest, it took 
upon itself tfie task of vigilantly watching the leased premises, and 
thus became liable for injuries caused by an obstruction which it neg- 
ligently failed to discover and remove. In short, in the circtunstances 
here disclosed, appellant was bound to take reasonable care for the 
safety of vessels entitled to use the pier, and is answerable for a danger- 
ous condition which was known to it, or which would have been known 
bv the exercise of reasonable diligence. Smith v. Burnett, 173 U. S. 
430, 19 Sup. Ct. 442, 43 L. Ed. 756; Edwards v. Railroad Co., 98 N. Y. 
245, 50 Am. Rep. 659; Nickerson v. Tirrell, 127 Mass. 236; E. Beck 
& Co. V. Hanline Bros., 122 Md. 68, 89 Atl. 377. 

Affirmed. 
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UNITED STATES ▼. WESTERN UNION TELEGRAPH CO. 

(Circuit Coart of Appeals, Second Circuit March 10, 1921.) 

No. 243. 

Appeal and error ^=»1176<6)— BUI ordered dlaniissed ob affirmanee of denial 
of temporary Injunction Involving only questions of law. 

Where an order denying a temporary injunction must be affirmed, and 
only questions of law are involved, the case will be finally disposed of 
by directing the court below to dismiss the bill. 

Appeal from the District Cotirt of the United States for the South- 
cm EHstrict of New York. 

Suit by the United States against the Western Union Telegraph 
Company for an injunction and other relief. A motion for a prelim- 
inary injtmction was denied (272 Fed. 311), and complainant appeals. 
Affirmed, with directions to dismiss the bill. 

Francis G. Caffey, U. S. Atty., of New York City (Earl B. Barnes, 
Asst. U. S. Atty., of New York City, of counsel^, for the United States. 

Rush Taggart, Joseph P. Cotton, and Francis R. Stark, all of New 
York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. The Western Union Telegraph Company, a cor- 
poration of the state of New York, entered into a contract with the 
Western Telegraph Company, Limited, a British corporation, whereby 
the American company agreed to lay a submarine telegraph cable be- 
tween the Island of Barbados, West Indies, and a point on Miami 
Beach, on the east coast of Florida, and the British company agreed to 
lay a cable from Brazil to Barbados, to be there connected with the 
cable of the American company. The British company has an inter- 
port monopoly of ocean cable communication given it by the govern- 
ment of Brazil, which excludes American companies from operating 
cables directly from the United States to Brazil. When the Western 
Union Telegraph Company was about to land the American end of its 
cable at Miami Beach, the President forbade its doing so, and has ac- 
tually prevented the landing by means of United States naval vessels. 
The end of the cable is now buoyed a little more than a marine league 
from Miami Beach. 

Thereupon the Western Union Telegraph Company, which has three 
cables frwn Key West, Fla., to Cojimar, Cuba (one laid upon the Ft. 
Taylor military reservation under a permit of the Secretary of War 
dated January 4, 1917, and the other two laid without permit), propos- 
ed to splice one of these cables into its uncompleted cable and to de- 
liver messages from the United States to the British cable company 
in the West Indies, to be resent to destination, and vice versa to receive 
from the British company messages for the United States and resend 
them over its own cable. The President has revoked the permit here- 
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tofore granted for one of the cables between Key West and Cojiraar, 
and has transmitted a permit to the Western Union Telegraph Com- 
pany for all three cables, which the Western Union Tel^fraph Com- 
pany has refused to accept. 

The United States filed a bill in equity in the United States District 
Court for the Southern EWstrict of New York, asking, among other 
things, for a preliminary injunction to prevent the landing of the cable 
at Miami Beach, and also to prevent the sending of messages originat- 
ing in or addressed to Brazil over the Key West-Cojimar cable, which 
motion was denied and this appeal taken, under section 129 of the Ju- 
dicial Code (Comp. St. § 1121). 

Concededly the right to permit or to prohibit the landing of cables 
between foreign countries and the American coast is in Congress, under 
its power to regelate commerce between the states and between the 
states and foreign countries. In point of practice Congress on several 
occasions has done so by acts of Congress, and sometimes the President 
has done so as Chief Executive, and sometimes cables have been laid 
by corporations without any permit at all. We think no practice has 
been established sufficient to sustain the contention that the President 
has such power as Chief Executive, and our inclination also is to think 
that the Western Union Telegraph Company has the right to land its 
cable on the beach near Miami, Fla., under the Post Road Act (19 Stat. 
319). 

However, as there is a necessity for getting this important case be- 
fore the Supreme Court before it rises, the order of Judge Augustus N. 
Hand, denying the preliminary injunction, is affirmed, and, only ques- 
tions of law being involved, we dispose of the case finally by directing 
the court below to dismiss the bill ; any question as to stay being with- 
in its discretion. 



HARPER BROS, et al. v. KLAW et al. 

(Circuit CJourt of Appeals, Second Circuit January 26, 1021.) 

1. Equity <S=>451— Motion for leave to file bill of review in case pending on 

appeal improperly made to appellate eourt. 

A motion for leave to file a bill of reyiew In a suit pending; on appeal 
to the Circuit Court of Appeals was improperly made to that court, as it 
Ifi no concern of such court whether a bill of review be filed or not; its 
powers being confined to those arising on an appeal duly taken in case the 
bill of review is filed In the lower court on due request of that court for 
the return of the record. 

2. Equity «=»442— Bill of review camot be filed to Circuit Court of Appeals. 

A bill of review cannot be filed in the Circuit Court of Appeals in a 
suit pending in that court on appeal. 

3. Equity <^=>454 — ^LeaTe of appellate court not neeessaiy in order to apply 

to trial court for leave to file bill of review. 

No permission or leave from the Circuit Court of Appeals is neces- 
sary to enable a party to apply to the District Court for leave to file a 
bill of review in a suit pending on appeal to the Circuit Court of Appeals. 
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4. Equity ^=»456— When leaTe to file bill of review gnuited, District Court 
must request letnm of record. 

When a bill of review is filed In the District Court in a cause pending 
on appeal to the Circuit Court of Appeals, it is necessary for the District 
Court to request the Circuit Court of Appeals to send back the record on 
appeal, to the end that the case may again be before the District Court. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit by Harper Bros, and Heniy h. Wallace against Marc Klaw and 
Abraham Erlanger. From a decree for defendants, plaintiffs appeal. 
On motion to resettle an order denying a motion for leave to file a bill 
of review, or to tipply to the District Court for such leave. Motion 
to resettle denied. 

See, also, 232 Fed. 609. 

The following is the order of January 5, 1921, referred to in the 
opinion: 

A motion having been made herein by counsel for the appellant for leave 
to move in the District Court to file a bill of review, upon consideration there- 
of it is ordered that said motion be and hereby is denied without prejudice 
to an application for relief in the District Court, within 30 days from the date 
hereof; the appeal herein to be held in abeyance, and the time for filing the 
appeal record and briefs to be extended until the further order of the court. 

John Larkin, of New York City, for complainants. 
David Gerber, of New York City, for defendants. 

Before ROGERS, HOtJGH, and MANTON, Circuit Judges. 

PER CURIAM. The motion resulting in the order sought to be re- 
settled had two parts: (1) That plaintiffs have leave to file in the Dis- 
trict Court a bill of review; or (2) that plaintiffs have leave to apply 
to the District Court for leave there to file such bill of review. 

The arguments made on this motion to resettle lead us to state the 
reasons for the order of January 5th, and we do this to aid the EHstrict 
Court in any further proceeding that may be had herein. 

[1,2] The first branch of the motion was denied, because it is not 
the concern of this court whether a bill of review be filed or not ; it can- 
not be filed with us, and, if it be filed in the lower court, upon the due 
request of that court to us for the return of the record, our powers will 
be confined to those arising upon an appeal duly taken. 

[3] We denied the second branch of the motion, because no permis- 
sion or leave from us is necessary to enable these plaintiffs or any other 
party to make application or petition to the District Court; they have 
that right without our leave. 

[4] We added to the order a statement that it should be without 
prejudice to an application for relief in the District Court for the fol- 
lowing reasons: So far as we are informed, plaintiffs desire to file 
a bill of review ; their motion papers disclose no other intent. To ac- 
complish this in the lower court it is necessary for that court to re- 
quest this court to send back the record on the appeal now pending 
herein, to the end that the case may again be before the District Court. 
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We express no opinion as to whether a bill of review is the proper 
•or necessary method of proceeding, or whether any other application in 
the District Court would or would not serve plaintiffs' purpose. It is 
enough for present purposes that plaintiffs may make their application 
in the District Court, and if the District Court applies, for the return 
of the record we shall consider that application when it is before us. 

Meanwhile proceedings on the appeal are further stayed for 30 days 
from the date hereof, and it is not necessary to change or resettle the 
order already made. Therefore the motion to resettle is denied. 



GARTNER v. HAYS et aL 

(Clrcait Oonrt of Appeals, Eighth Orcult May ^ 1921 J 

No. 6644. 

L Appeal and error ^=»500(2)— Asslsmnent of error in naUog not shown bf 
record presento no question for review. 

Alleged error in the overruling of plaintilTa motion for Judgment in 
his favor on the pleadings presents no question for review, where the 
record discloses no order or ruling on that motion. 
2. Appeal and error <^=»731(2)— 49peeilleatlDn that the eoart erred fai makinr 
specified flndings of fact insiificlent. 

A specification that the trial court erred in msking designated findings 
of fact does not present any question of law for review. 
8. Appeal and error <&=>^760 (7)— Specification tiiat court erred in eondnsioDS 
of law questions only sufficienor of findings to support conclusions. 

A speciflcatioD that the court below erred in its conclusions of law 
presents only the question whether the court's flndings of fact sustain 
its legal conclusions. 
4 Appeal sod error <9»>733— Specification tibat court erred in lendeiing jndg- 
ment for wiiat it did* instead of Judgment for larger anioant» is too 
general. 

A specification that the court erred in rendering Its judgment for the 
plaintiff for the amount stated therein, when it should have rendered 
judgment for a much larger amount, is too general and indefinite a state> 
ment to present any reviewable ruling to an appeUate court. 

In Error to the District Court of the United States for the District 
of Kansas ; Frank A. Younians, Judge. 

Action by George Gartner against Eliza J. Hays and others. Judg- 
ment for the plaintiif for only a small portion of the amount claimed, 
and plaintiff brings error. Affirmed. 

Chester Stevens, of Independence, Kan. (Thomas E- Wagstaff, of 
Independence, Kan., on the brief), for plaintiff in error. 

Claud J. Bryant, of Independence, Kan., and H. L, McCune, of Kan- 
sas City, Mo. (Thomas H. Stanford, of Independence, Kan., on the 
brief), for defendants in error. 

Before SANBORN and STONE, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. George Gartner, the plaintiflF below 
and here, the alleged owner of about 600 acres of land in the state of 

^s»For oUier cases sse ssms topic t KBY-NUMBBR in all Key-Numbersd Disosto t IndOMB 



Digitized by 



Google 



GARTNER V. HAYS 897 

(272 P.) 

Oklahoma, brought an action at law against the Kansas Oil & Gas 
Company, a corporation, and others, to recover $42,375 which he al- 
leged they owed him on account of their occupation and use of parts of 
thesfe lands in prospecting for and mining gas and oil therefrom. The 
defendants below answered that they did not owe the plaintiff more 
than $666. The parties waived a jury, and the case was tried by the 
court, which made special findings of fact and rendered a judgment in 
favor of the plaintiff for $738.75 and interest from February 16, 1917. 
[1,2] Counsel for the plaintiff sued out a writ of error, counsel 
for the respective parties prepared their briefs and argued the case, but 
when the court came to examine the record it discoverd that it present- 
ed no reviewable ruling. The first alleged error is the overruling of 
the motion of the plaintiff for judgment in his favor on the pleadings, 
but the record discloses no order or ruling on that motion. The second 
specification is : 

"That Ihe United StateB District Court for the District of Kansas, Third 
Division, erred in making finding No. 1 of the findings of f^ct, duly made in 
said cause on the 21st day of May, 1919.*' 

Specifications 3, 4, 5, 6, 7, 8, 9, 10, U, and 12 allege in like terms 
errors in special findings 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11, respectively. 
None of these specifications present any question of law for review, 
for the reasons stated in United States v. Atchison, Topeka & Santa 
Fe Ry. Co., 270 Fed. 1, wherein the opinion of this court was filed on 
January 12, 1921. To the same effect are Wear v. Imperial Window 
Glass Co. (8th C, C. A.) 224 Fed. 60, 63, 139 C. C. A. 622, and cases 
there cited ; Mercantile Trust Co. v. Wood et al. (8th C. C. A.) 60 
Fed. 346, 8 C. C. A. 658. 

[3] The thirteenth specification is that the court below erred in its 
conclusions of law. But this charge presents nothing but the question 
whether or not the court's findings of fact sustain its legal conclusions, 
and upon examination it js clear that there is no escape from the con- 
clusion that, if the findings of fact are correct, the conclusions of law 
are right. 

[4] The fourteenth and last specification is that the court erred in 
rendering its judgment for $738.75 and interest, when it should have 
rendered it for $48,264 and costs. But this charge was too general 
and indefinite a statement to present any reviewable ruling to an ap- 
pellate court. 

The judgment below must be affirmed; and it is so ordered. 
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PENNSYLVANIA R. CO. ▼. REPINB. 

(arcuit Court of Appeals, Third Circuit May 9, 1921.1 

No. 2630. 

Appeal and error <d=»273(5) — Cbaarge cannot be reviewed, anless exeepUoo 
was taken to the portion objected to. 

Objections to the instructions of the trial Judge on the question whether 
the movement for repairs of the car with a defective coupler or brake 
was per se negligence cannot be reviewed, where no exception was taken 
at the trial to any part of the charge which bore on that matter. 

In Error to District Court of the United States for the Western Dis- 
trict of Pennsylvania ; Charles P. Orr, Judge. 

Action by Daniel E. Repine against the Pennsylvania Railroad 
Company. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 

S. Y. Rossiter, of Erie, Pa., for plaintiff in error. 

Anderson, Mathews & Wall, of Youngstown, Ohio, Henry W. 
Brush, of Buffalo, N. Y., aijd Reed, Wait & Spofford, of Erie, Pa., 
for defendant in error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

PER CURIAM. The substantial question argued at bar in this 
case was the instructions of the trial judge on the question whether the 
movement for repairs of the car with a defective coupler or brake was 
per se negligence. On* closer examination we find no exception was 
taken at the trial to any part of the charge which bore on that matter. 
Consequently there is no foundation on which error can be assigned. 

As none of the remaining assignments show error, the judgment be- 
low is affirmed. 



TANNERS' PRODUCTS CO. v. NULTY. 

(Circuit Court of Appeals, Third Circuit. May 9, 1921.) 

No. 2640. 

Appeal and error ^=s>ll<^Refu8al of new trial eaanoi be re^wed ob writ of 
error. 

An order of the trial court refusing to grant a motion for a new trial 
cannot be reviewed on writ of error. 

In Error to the District Court of the United States for the District 
of New Jersey ; J. Warren Davis, Judge. 

Action by Christopher Nulty, administrator, against the Tanners' 
Products Company. Judgment for plaintiflF, and defendant brings 
error. AflRrmed. 

Runyon & Autenrieth, of Jersey City, N. J., for plaintiff in error. 
John W. Palmer, of Newark, N. J. (Frank Bergen, of Newark, N. 
J., of counsel), for defendant in error. 

^=9 For oUier cases see same topic & KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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Before BUFFINGTON and WOOIXEY, Circuit Judges, and 
DICKINSON, District Judge. 

PER CURIAM. The record in this case shows the only ass^nment 
of error before us, based on a timely exception, involves the alleged 
error of the court below to grant a new trial. That the refusal of a 
new trial cannot be reviewed on writ of error is a principle so firmly 
fixed as to require no discussion or the citation of any authority. 



In re JAFFEB. 

(District Coart, D. MassachnsettB. April 26, 1921.) 
No. 28580. 



L Baakniptcy ^»228— In aliseiiee of evldenee, rof eree^s llndlQgB mask be ao- 
eeptod, imlesg Mort shows tbem to be wrong. 

where the eyidence before the referee is not reported, the referee's 
findings must be accepted, unless they appear on his report to be clearly 
wrong. 

2. Bankruptcar ^=»228— Disapproval by referee of nomination of trustee con- 

flnned, onless no fact consistent witli report Justifies it. 

Where the eyidence before the referee is not reported, the referee's 
action in refusing to appoint as trustee the person first elected by the 
creditors, because he did not reside at the place where the bankrupt 
did business, must be confirmed, if on any state of facts coi^stent with 
the report the referee had power to disapprove on the ground stated. 

3. Baaloruplcsr ^»120— Referee's Fofosal to appoint trustee^ because not a 

residenit eot^rmed. 

The refusal of the referee to appoint as trustee the person first elected 
by the creditors, because that person did not reside at the place of the 
bankrupt's business, will be confirmed, where the evidence was not re- 
ported, and the referee's report did not show whether the duties of the 
trustee would be such as to require some one who would be in daily con- 
tact with the business. 

4. Bankruptcy €==^28-^udgnient of referee on administrative matters en- 

titled to weiglit. 

On purely administrative matters, such as the appointment of a trus- 
tee in bankruptcy, the Judgment of the referee is entitled to great weight, 
and it is not to be assumed that he disregarded the votes of the creditors, 
without strong reason for so doing. 

5. Bankruptcy ^=>22 — ^Trial court will not hold general order made by Su- 

preme Court invalid. 

A court of first Instance will not consider the objection that General 
Order in Bankruptcy No. 12 (89 Fed. vil, 32 C. 0. A. zvl) goes beyond the 
Bankruptcy Act (Comp. St. §§ 9585-9656), and is invalid in so far as it 
gives the referee power to pass on the competency of the person elected 
by the creditors as trustee, but that question must be decided by the Su- 
preme Court, by Which the general orders were made. 

In Bankruptcy. In the matter of the estate of Abraham Jalfee, bank- 
rupt. On review of an order of the referee, declining to appoint as 
trustee the person first elected by the creditors. Order affirmed. 

Horblit & Wasserman, of Boston, Mass., for creditors. 

^s>For otber cases see same topic & KEY-NUMBER in all Key-Numbered Digests ft Indezee 
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MORTON, District Judge. [1,2] The principal quesfion is whether 
the referee had power to refuse to approve as trustee a person elected 
by the creditors solely because he resided and did business in Boston, 
while the bankrupt's business was in North Adams. As the evidence is 
not reported, the referee's findings must be accepted, unless they ap- 
pear on his report to be clearly wrong. If, on any state of facts con- 
sistent with his report, he had power to disapprove upon the ground 
stated, his action must be confirmed. 

[3] The appellant argues that a large majority of the creditors 
favored his election, and refers to decisions holding that the views of 
creditors are entitled to great weight on such a question. Very few 
parts of the Bankruptcy Act (G)mp. St. §§ 9585-9656) are, from an ad- 
ministrative point of view, less satisfactory than the method of choos- 
ing trustees. Theoretically the creditors interested make the selection. 
Practically they pay very little attention to it. They generally turn 
their claims over to agencies or to other persons, and the claims 
are apt to be voted upon considerations in which the best interests of 
the estate cut a small figure. 

[4] It is always an advantage to have the liquidating officer in close 
touch with the business being liquidated. In appointing receivers, I 
often insist on local men. In some cases it may fairly be said to be 
essential to have somebody who will be in daily contact with the busi- 
ness ; in others, that would not be required. Each case stands on its 
own facts. On such purely administrative matters the judgment of 
the learned referee is entitled to great weight It is not to be assumed 
that he disregarded the votes of the creditors, without strong reasons 
for so doing. The record does not show that they were inadequate, nor 
that this estate is not of such character as to require for its proper li- 
quidation a trustee in closer contact with the business involved thau. 
one resident in Boston, which is at the other end of the state from 
North Adams. After disapproving the choice of Mr. Wassennan, the 
learned referee afforded the creditors an opportunity to select a trus- 
tee whose residence would meet his views as to the necessities of the 
case, and he approved the person then chosn by them. 

[5] The appellant suggests that General Order 12 (89 Fed. vii, 32 
C. C. A. xvi) goes beyond the act, and is invalid in so far as it gives the. 
referee power to decide upon the competency of the person elected by 
the creditors as trustee. This question can hardly be considered in a 
court of first instance ; it must be decided by the Supreme Court, by 
which the General Orders were made. 

Order affirmed. 
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MeLEOD URB CORPORATION v. B. F. GOODRICH CO. ' 

(District Court, S. D. New York. February 16, 1021.) 

Patents «»32S— McLeod patoBt for cord tira^ No. 1,029^7, field void for 
Jack of invenlioii. 

McLeod patent, No. 1,029^07, for cord fabric tires, held void for lack 
of Invention, under Eev. St n 4886, 4920, BUbd. 4 (Comp. St SS 9430, 
9466). 

In Equity. Suit by the McLeod Tire Corporation against the B. F. 
Goodridi Company. Bill dismissed. 
See, also, 268 Fed. 205. 

Robert H. Parkinson, of Chicago, 111.,- and B. F. Norris, of New 
York City, for plaintiff. 

Charles Neave, of Boston, Mass., Merrell E. Clark, of New York 
City, and Robert M. Pierson, of Akron, Ohio, for defendant. 

LEARNED HAND, District Judge. I shall in the main consider only 
the ''Silvertown cord" practice of the Diamond Company up to April 
29, 1911. Though originally brought from England, yet, if "known or 
used by others in this country" (R. S. § 4886 [Comp. St § 9430]), it wUl 
serve to anticipate McLeod's invention, and he is not "the original and 
first inventor" (R. S. § 4920, subd. 4 [Comp. St. § 9466]). The facts 
are these : 

In November, 1909, the Diamond Rubber Company, which was ab- 
sorbed in 1912 into the defendant, having heard of the success of the 
English "Palmer Cord Tyre," concluded a contract with its owner, by 
which, at a cost of i60,000 and a royalty, they acquired the right 
to manufacture that tire in the United States. As allowed in the con- 
tract, they sent over an expert, Tew, to learn the process and to bring 
back plans and drawings with which to commence the manufacture at 
their own plant at Akron, Ohio. Tew stayed in England from Jan- 
uary, 1910, until September of that year, bringing back with him, net 
only a complete set of drawings, but molds made in accordance with 
them, which were at once set up, and with which work was begun. The 
drawings for the molds and cores were put in evidence. Another Dia- 
mond employee, Converse, was also sent over while Tew was there, and 
he as well was taught the art as it was then practiced. Both these men 
were called and testified ; the drawings were produced with apt dates 
upon them, and legends showing that they were made for the United 
States, as declared. Edgar, a former employee of the English company, 
was sent over to assist in April, 1910, and stayed for two years. The 
plaintiff called him, and he bore out the testimony of Converse and 
Tew in all respects, except as to the degree of stretch, a matter to be 
later considered. Newall, a present employee of the English company, 
was also examined, and swore to seeing Tew and Converse in England, 
to' the making of the drawings and molds, and to certain other records. 
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The defendant also proved by very detailed "construction sheets" 
that at the very end of 1910 and in the early months of 1911 they 
had made and tested to destruction six tires, designed and built after 
the Silvertown specifications, and by "production sheets" that before 
April 29, 1911, they had sold upon the market over 400 tires identified 
orally as of the same make. The character of these tires did not, how- 
ever, appear from the "production sheets" ; the construction sheets for 
the classes to which the tires belonged, though once in existence, not 
being produced. These were said to have been lost in several movings 
of the defendant's officers. It was, however, stipulated that the Dia- 
mond Company began paying royalties under its agreement with the 
EngHsh company in January, and continued through February, March, 
and April, showing tiiat they supposed themselves by the first of 1911 
to be employing the process.' 

All this puts it beyond reasonable doubt, unless answered, that the 
Diamond Rubber Company began early in 1911 manufacturing under 
the Silvertown process, and that they tried so far as possible to follow 
that process as closely as they could. Indeed, no other supposition is 
in the least probable. They had just invested a very large sum of 
money in the process, certainly because they believed in it. They had 
sent over men to learn it ; they had received Edgar to help them start ; 
they meant to get the worth of their money. Whatever changes they 
later made, it is scarcely possible to suppose that at the start they 
should not have imitated the English process step by step. It fol- 
lows that, if that process was in fact an anticipation of the patented 
process it was "known or used" in this country before April 29, 1911. 
Before considering the process, however, I shall consider the plaintiff's 
evidence lo show that they did not practice it, or that it was not what 
the defendant's witnesses say that it was. 

First, as to the "construction sheets" of the six tires made in Janu- 
ary and February, 1911,* it is argued from their internal evidence that 
they were merely experiments, and should not be taken as anticipa- 
tion. If they stood alone, I should agree ; for the fact is so. While 
they are detailed in the last degree, and show the exact manufacture 
of the tires, it is very properly urged that the tires were run to destruc- 
tion upon testing machines, and were obviously intended only as 
experiments. The defendant's answer is that the chemist of the Dia- 
mond Rubber Company was not satisfied with the composition of the 
rubber used in the English process, and insisted upon a test of that 
element. The purpose of the tests appears to have been more general 
in character than Tew admitted, as will appear by examining the com- 
ments upon them; but the last one, of February 6th, was eminently 
satisfactory, and Tew commented at the bottom that it was "far supe- 
rior to a canvas tire." The "production sheets" speak from January, 
and considering the fact that the royalties were paid from that time, 
and that price lists were issued, there can be no doubt that they refer 
to tires which the Diamond Company was trying to make after the 
Silvertown process. That they knew how, to follow that process the 
test sheets show, and at the time they had no other molds and draw- 
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ings than those brought over from England. It must be owned that 
the loss of the construction sheets for the commercial types was un- 
fortunate, but not enough, I believe, to raise any fair doubt. It is in- 
credible that the Diamond Company should have gone to the expense 
and trouble which it did, and have found the experiments in the 
United States as satisfactory as they found them, without making some 
effort to use the designs and molds which they got. 

Finally, there is the proof of Denman, who says that early in 1913, 
while a draftsman for the defendant — the consolidation of the de- 
fendant and the Diamond Rubber Company having occurred in 1912 — 
he made drawings under Converse's directions which, provided for a 
greater stretch than that already employed. The implication, as I 
understand it, is that the defendant was changing its practice in the 
light of McLeod's invention, of which they had already got wind. I 
think it patent that the drawings produced by the defendant, signed by 
Denman, must be those to which he referred as providing for an in- 
creased stretch. They answer his recollection exactly in showing that 
the metal of the mold was taken away at the tread, and a little on each 
side, and they provide for about the stretches he recalls. Moreover, 
there are no others which in any way answer, unless a set made in 1913 
has been lost or suppressed. The difficulty is only that Denman sup- 
posed that his work increased the stretch, while in fact it is shown that 
it merely maintained the same stretch as had existed before. In the 
first place, he is in error by about six months, a most natural mistake, 
as to the date of these drawings. All but one were made in June and 
July, 1912, the earliest only a few days after McLeod's patent issued, 
and all but that one refer back to molds made at the end of 1911 or 
very early in 1912. Theoretically I suppose it may be imagined that 
in November and December, 1911, the EHamond Company might have 
heard of McLeod's invention, the application being filed on November 
13, 1911; but such a suspicion seems to me rather fantastic. I shall 
assume, therefore, that the originals were made in innocence of what 
McLeod had done. In each of Denman's drawings occurs the legend, 
"The mold increases the thickness of the tread over that shown" in 
the earlier drawing at the three places indicated. Unless this be a later 
addition, and therefore pro tanto a forgery, it accounts for the change 
and bears out Converse's testimony beyond any question. Denman was 
either mistaken at the time, or now erroneously recalls that the stretch 
he provided for was an increase. 

So far as I know this is the only evidence which conflicts or may be 
thought to conflict with the defendant's position that they were prac- 
ticing the Silvertown process from the early part of 1911, and, if so, 
the anticipation turns upon what that practice was. Before considering 
that, however, it will be necessary to state what the patented process 
is. McLeod was speaking of a fabric tire, and of the weakness which 
it betrayed, owing to the fact that, if vulcanized without 4)ressure, the 
fabric at the sides, especially near the beads, would be under less stretch 
than over the rim. This resulted from the manner in which the fabric 
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was laid over the core, which left a slack at the sides, that must be 
taken up by "stitching" or "milling," cTr, as he better describes it, by 
"condensing." His method was to allow room in the mold for ex- 
pansion, and so to stretch the fabric to an even tension throughout, and 
this he was to accomplish by the direct injection of water through 
holes in the core. 

At the time when McLeod filed his first application, and also when he 
substituted his second, his thought was to expand the tire to about 
service conditions; at least, that was the minimum that was neces- 
sary. To do so he set the cords in the vulcanized rubber at a uniform 
tension, and when inflated the pressures would not tend to be taken up 
by the loose or "condensed" sides of the tire, but would be evenly dis- 
tributed. He encountered difficulties with his original claims in the 
Patent Office, because of references which it is not necessary here to 
describe, and over which all his claims were allowed only by the in- 
terjection of what is at best an ambiguous phrase referring to the 
stretch of the threads ; i. e., "to approximately the limit of their elas- 
ticityJ' Apparently this was the result of some oral discussion be- 
tween McLeod's solicitor and the Examiner, and the phrase is not 
elucidated in the specification at all. The plaintiff asks me to read 
it as no more than explanatory of the earlier language that the stretch 
should be at least equal to service conditions, and I must own that, 
if the specifications are to be taken as one piece, I should strongly in- 
cline to take that view. 

There is, however, some doubt whether the phrase can be treated in 
this way, owing to the fact that it was introduced in order to avoid the 
examiner's rejection. Under the well-settled canon it must be held 
to have differentiated the claims from what they covered before, and 
the final answer depends upon whether the phrase "under tension," 
which they all had originally, must have been understood as meaning 
"under a tension equal to service conditions." If it must have been 
so understood, then the added phrase, "to approximately the limit of 
their elasticity," must itself in turn .be understood to mean something 
more. If, on the other hand, it meant "under some tension," then the 
added phrase may possibly refer only to the stretch prescribed in the 
specifications, though the language is certainly extremely inept. Were 
it necessary to a decision, I should perhaps think that the phrase was 
added merely for certainty, and accept the plaintiff's theory. Indeed, 
it appears to me open to very grave doubt whether the disclosure is 
otherwise sufficient at all. The phrase is, strictly speaking, altogether 
inapplicable to textiles, and the specification gives no intimation what- 
ever of how one is to stretch and set the cords at the limit of their elas- 
ticity, unless the phrase be referred to service conditions. In any event, 
for the purposes of this case, where it is unnecessary to decide the 
point, I shall assume that it means no more than that the cords shall 
be stretched to the limit of their elasticity under service conditions. 

The main features of the Silvertown practice, both here and in Eng- 
land, are not in dispute. The tires were built in the following way: 
A core of usual construction was covered with a thin layer of rubber, 
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and over this was laid diagonally across the top and around a set of 
pins at the bead a series of strands of a continuous cord. At the end 
of the first operation the cords had covered the whole surface of the 
core. The difference in circumference betw%en the tread and the bead, 
accommodated usually by "condensing** the fabric, was, under the 
Silvertown practice, arranged for by having the cords elliptical in 
cross-section. They passed the pins with the minor axis parallel to the 
plane of the core; but they passed the tread with the major axis nearly 
parallel, somewhat tilted. After the first cords were laid, another lay- 
er of rubber was added, and upon that a second layer of cords cross- 
ing the first at an angle of about 76 degrees. The usual "breaker strip" 
and tread were then cemented on, and the raw tire taken off the core. 
It was next cured by the usual process of vulcanization between a mold 
and a water bag, under such pressure as to drive the tread with great 
force against the inner face of the mold. The crux of the dispute in 
the case at bar rests upon the difference in size between the mold and 
the core, through which the tire was stretched in cross-section during 
the process, or, more particularly, how much the cords themselves were 
stretched. As these ran diagonally over the core, the percentage of 
their stretch was quite different (55 per cent.) from the stretch meas- 
ured in cross-section — a consideration not relevant, however, if the 
claims be construed as I have construed them. 

The stretches of the tires were measured in cross-section, and we 
have contemporaneous records to prove what they were. Thus the 
production cards of 1,000 tires made in England show stretches of from 
about 6^2 per cent, to -over 11 per cent. Next we have the stretch of the 
6 experimental tires run to destruction in the Diamond shops, already 
referred to. These run from 4% per cent, in the case of a 3%-inch 
tire to over 9 per cent in the case of a 5-inch. Finally, the blueprints 
of sections of tires made in England and sent over here to be used at 
Akron show various stretches from about 4^ per cent, to a little over 
9 per cent. The drawings of molds and cores which accompanied these 
do not show similar figures, but I think I should assume that they were 
made in accordance with the tire sections. The defendant's witnesses 
so swear, and the plaintiff has made no effort to contradict it. Indeed, 
there is no ground whatever to contradict it, except the testimony of 
Edgar that the stretch was from Zy^ per cent, to 4 per cent. This he 
gives as the practice in England, which was vf ollowed in Akron, and 
the reasons for any stretch at all he stiys were convenience in handling 
and the existence of excrescences on the tread. The witness only pro- 
fessed to give these figures as nearly as he could remember, and it 
is not altogether surprising that he should have forgotten the amount ; 
but I must confess it Is strange, if the stretch was deliberately used to 
put the cords under tension during vulcanization, that he should have 
recalled it as merely a provision against too close a fit. Still, the doc- 
umentary evidence is so strong, and the oral testimony on the other side 
so unanimous, that I do not hesitate to accept it. Moreover, it must be 
remembered that some of the stretches were little more than 4 per cent., 
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and it is possible that these alone remained in Edgar's mind, and that 
the reason he never knew, since his employment was primarily to ad- 
just the machines. 

I conclude, therefore, that in the Silvertown practice there were vary- 
ing stretches between 4^ and 9 per cent. In its brief the plaintiff does 
not so much question this as it disputes the inferences to be drawn 
from it, relying upon the testimony of Mr. Bemis to show that the cross- 
sectional stretch did not put the cords under any tension at all, but 
merely straightened them out. The proof is unfortunately somewhat 
detailed, but its discussion cannot be avoided. Mr. Bemis* argtiraents 
proceeded upon his deduction from the data given of the width of the 
cord, the distance between the pins, and the necessity, as he assumed, 
that the cord leave the pin without bend. In all these respects his 
argument was fallacious. He proceeded upon the supposition that the 
United States "construction sheet" of the S-inch experimental tire was 
correct, and that the longer axis of the flattened cord was .09". He 
then by experiment flattened a round piece of wire till its longer axis 
was .09" and found its shorter axis was .073". This he assumed to be 
the width of the cords as they passed the pins ; their longer axis being 
concededly normal to the plane of the wheel at that point. On these 
data he by trial ascertained that they could leave the pins at most at an 
angle of 29 degrees to the radius, and then he developed a curve which 
the cords must take up on the side of the core, and which made them 
cross the tread at an angle of 49 degrees, instead of 38 degrees, which 
is the correct angle, if the cord is drawn straight. 

At the outset it may be observed that his data were quite wrong, as- 
suming that his underlying assumptions were correct. The actual 
thickness of the cord on its minor axis was .085", not .073", and two 
cords wholly filled the space between the pins which was .17" (the pins 
themselves are .08" in diameter and set at .25" between centers). His 
argument applied to the corrected data would therefore show the cords 
leaving the pins radially, and the curve necessarily much greater than 
he indicated, how great docs not appear. If sound at all, lus argument 
would therefore prove too much. But it is sheer assumption in any 
event, because the cords can and do bend very soon after rising their 
width above the pin, being pulled straight under their laying load of 3 
or 5 pounds. Moreover, I cannot find the least justification for the 
curve which he actually plotted. On his own assumption the cord 
was bent, and obviously it could be. What data he used for the bend 
he actually allowed I have been unable to find in the record. So far as 
appears, he took quite arbitrarily what appeared to him to be a reason- 
able bend, something near to a parabola in vertical projection. Per- 
haps I am wrong ; but so far as I can see this was wholly fanciful, and 
in the absence of some evidence as to the resistance of the cords to 
distortion from a straight line must necessarily have been so. There- 
fore, in the absence of any evidence to the contrary, I do not see that 
his conclusions were reliable. However, there is such evidence in a 
photograph of the cords as actually laid in England before Tew 
left (Exhibit Q 0, and in Figure 13 of the "Palmer Cord Tyre" circu- 
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lar. Both these show the cords as laid by the machine, and they run di- 
rectly from above the pin over the tread; they take a marked bend 
just above the pin, running necessarily radially for a short distance to 
clear. 

As I have said, the stretch along the cord is less than 60 per cent, 
and more than 50 per cent, (say 55 per cent.) of the sectional stretch; 
under Silvertown practice the 9 per cent stretch was about 5 per 
cent, along the cord, and the 4V^ per cent, stretch about 2V^ per cent. 
Therefore it appears to me that the defendant has proved beyond rea- 
sonable doubt that it was stretching the cords under uniform tension to 
that amount before McLcod made his invention. The plaintiff does not 
assert, and indeed has no way of asserting, that the defendant's infring- 
ing process stretches the cords more than these percentages, and the 
case comes down, therefore, to the question whether the Silvertown pro- 
cess, so understood, was an anticipation. As to that, I may at the out- 
set observe that it need not anticipate the process, if that be applied to a 
woven fabric, because the case involves only what the defendant choos- 
es still to call a "cord" tire. In fact, these tires are made by a series 
of layers of so-called "Palmer fabric," which was old in 'the art before 
McLeod, and which consists of cords laid side by side and buried in 
crude rubber. In some cases there is a cross-weave at relatively very 
wide intervals, but I think it is not denied that this is not a strain- 
resisting member. 

Taking for the moment the product patent, the single claim requires 
"a fabric body and a coating of vulcanized rubber, the said fabric body 
having its threads uniformly tensioned in the casing structure to ap- 
proximately the limit of their elasticity, and substantially held at such 
degree of tension by the vulcanized rubber." If the present "Palmer 
fabric" IS a fabric within the meaning of the patent, as perhaps it is, 
then the old Silvertown 'manufacture was also a fabric. Each was 
made up of parallel cords buried in rubber. If the present tires are 
stretched to the limit of their elasticity, so were the Silvertown tires, 
because the only change has been in reduction of the stretch. 

The difficulty arises rather over the process patent. The first four 
claims are substantially the same; they call for "the making" of "a 
casing structure of fabric and rubber." At present the defendant 
makes this fabric before it is put upon the core ; under the old Silver- 
town practice it made up the same thing by laying the cords between 
layers of raw rubber. As to claims 1, 2, 3, 4, 8, 9, and 10, the ques- 
tion of whether the Silvertown process anticipated may, of course, be 
tested by whether it would infringe, and that in turn depends upon 
whether under that process "the casing" was made up of "fabric and 
raw rubber." Now a "fabric" is usually conceived as a piece of woven 
stuff, and claims 8 and 9 are so especially limited as to make it ex- 
tremely questionable whether under any aspect the "Palmer fabric" 
could infringe them. Passing that, however, and assuming that the 
patent included such, was not the Silvertown casing, also made of a 
fabric, if the defendant's present practice uses a fabric? It is true 
that the "fabric" was then made, even "woven/' if one chooses, on the 
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core ; . but the claims say nothing about how it shall be made. When 
the laying machine had done its work, the cords lay side by side across 
the core, just as they do now, and while the rubber was pressed be- 
tween them at a later stage, instead of before they were laid on, there 
would be no defense to infringement in that, unless nothing is fabric 
which will not hold together when off the core. 

I think, however, that the Silvertown process could hardly be said to 
infringe claims 5, 6, 7, and 11. In them the step of "condensing" the 
sides of the "fabric" is an element of the combination, and it would be 
a very doubtful interpretation of that word to include within it that 
part of the Silvertown process by which the cord was turned through 
90 degrees, so that its minor axis was parallel to the surface of the 
core at the bead, and its major at the tread. The phrase referred to a 
well-known step in the art, which did not appear in the old process at 
all, and which the defendant now uses. If the process would not in- 
fringe those claims, are they an invention over it ? If so, it is because of 
the substitution of the old method of "condensing" the fabric, instead 
of laying it on the core over the pins. In short, given a knowledge of 
the method of stretching the cords to service tension or more and the 
method of making the tire with layers of fabric, was it invention to 
combine the two into one process? As I have already shown, Mc- 
Leod conceded by his amendments in the Patent Office that some ten- 
sion in the cords was old, and he got his claims only by defining the 
tension specifically; i. e., service tension, as he claims, and as I am 
assuming for argument's sake. If so, stretch and condensed fabric 
simpliciter are not invention ; only condensed fabric and service tension 
stretch. And if service tension stretch, together with a fabric laid by 
a machine, were old, would it not be strong doctrine to say that service 
tension stretch and condensed fabric would be invention? Or, stated 
otherwise, if it was old to stretch condensed fabrics somewhat, and old 
to stretch uncondensed fabrics to service tension, both of which are 
established, was it not an obvious permutation of the old processes to 
stretch the condensed fabric to the same extent the old had formerly 
been stretched ? That is all that the defendants did at the most, and in 
so doing they did not apparently resort to McLeod*s invention. That 
invention they had heard of early in 1914, and the change to the "con- 
densed" fabric they did not make till 1917. Of course, they may have 
needed those three years to see its value ; but that seems unlikely. If 
they had not known of the stretch, and if Denman's drawings really 
indicated that they had changed their molds for that purpose as soon 
as they heard of the invention, a very different situation would have 
been disclosed. Little inference is, however, permissible fi-om the 
change made in 1917 to a style of fabric and a method used long be- 
fore. 

It may be urged that, granting that the Silvertown process stretch- 
ed the cords, it does not follow that it stretched them to service pres- 
sures, and that this is what the patent covers. The answer is this: 
The defendant concedes a present stretch of 7^ per cent, at times, and 
I understand that the plaintiff stands on Bcmis' testimony of a stretch 
of 8.7 per cent Whether or not this is such a stretch as still allows 
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no expansion under service pressures, and the best proof is that it does 
not, at least whatever the defendant does now was done before April 
29, 1911, and that is a complete answer. Nowhere in the patent does 
it appear how one is to get the stretch during vulcanization which will 
keep the tire from any expansion under service pressure, and we must 
proceed pro tanto in the dark. But I cannot see how the conclusion 
can be avoided that, if the defendant does follow the patent, then the 
Silvertown stretches anticipated it. Hence that prior use seems to me 
a sufficient answer. 

The prior patents and the Ajax use I do not find it necessary to 
consider. 

Finally, I come to the Michelin process, as described by Mitton and 
supported by drawings made in 1907. Although it is true this evidence 
is not large in voliune, its character seems to me such as to make the 
conclusion irresistible that the process involved as great a stretch sec- 
tionally of the old woven fabric tire as the defendant uses. These 
drawings are beautifully and accurately made, as in the case of all 
skilled French mechanical work, and they show that there was intend- 
ed ^ stretch measured by the difference between the interior face of the 
inflated tire (d^veloppemcnt interieur de pneu gonfle) and the outside 
of the core (d^veloppement de la forme en bois), which in the case of 
25-F was about 6^ per cent. There can be no question in my mind 
that the phrase, "allongement des toiles," is contrasted with "allonge- 
ment circonf^rentiel.*' In Figure 43-F, two percentages are given — 
one, the stretch without anything laid over the core to make it larger; 
the other, with layers of 1.5 millimeters in thickness. The relative 
stretches are 8.866 per cent and 6.6 minus per cent. In the case of 
42-F, these percentages are 13 plus per cent, and 8 minus per cent. ; 
in that of 41-F., 16 plus per cent, and 11% per cent. In all these cases 
the molds had a *'bull ring" at the bottom, which held the fabric around 
the bead quite as McLeod's disclosure. It is, of course, possible that 
the fabric pulled out around the bead, just as it did in the International 
use or the Ajax ; but nothing prevents the same result in the patented 
process. That is a defect to be met by proper shop practice, and no- 
where in the patent is one taught how to avoid it. 

The critical point is that these drawings seem so unconditionally to 
corroborate Mitton's testimony of the existence of a stretch as to leave 
nothing patentable in the invention that I can perceive. Even assuming, 
with the plaintiff that the original cores were built up to avoid the 
original stretch, they were not built so far as to avoid a stretch greater 
than the defendant now uses. The Michelin company meant to get the 
stretch, and it of course makes no. difference what were their purposes 
in getting it. One cannot patent a new use, or a use never before ob- 
served. Therefore I think that, in spite of the paucity of the proof, 
its probative value is sufficient. These were fabric tires, so that the 
question does not arise, as in the case of the Silvertown process, of any 
change from cord proper to Palmer fabric. 

BiU dismissed for lack of invention, with costs. 
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Ez parte FARLOW. 

(District Court, N. D. Georgia. May 5, 1921.) 

1. CMmliial law <8s»1216(2)— ^n plea of guilty to indictment cOiarging separ 

rate offenses* sentence of successive terms of impffisonmeot on different 
counts proper. 

Where, on an indictment charging, in three counts, conspiracy to 
break into a post office, breaking with intent to steal, and stealing and 
purloining therefrom property of the United States, accused, "being in- 
formed of the charges [plural] in the indictment, says for his plea that 
he is guilty thereof ♦ • ♦ as charged," sentences of terms of five 
years e&cp, on the second and third counts, to run successively, Judg- 
ment being suspended on the first count, was proper as against the ob- 
jection that, five years being the maximum punishment on either count, 
the court Was without iK)wer to sentence on the other count, as both in- 
volved the same transaction. 

2. Criminal law <9=>273, 980(1)— General plea means guilty as diarged; sen- 

tence to be imposed on plea of guilty to indictment oontaining several 
counts stated. 

A general plea, like a general verdict of guilty, means guilty as charged 
in the indictment; if there be several counts but they appear to charge 
the same offense, variously stated to prevent variance from the evidence, 
there will be but one sentence; if the counts charge different degrees of 
the same offense, the highest degree alone will be regarded in imposing 
sentence; but if the counts really charge separate offenses, though con- 
nected together, and therefore capable of joinder under Rev. St. 1024 
(Comp. St. S 1690), sentence may be imposed for both, for such was the 
legislative Intent in creating them separate offenses. 

Application by Jerry W. Farlow for habeas corpus. Writ denied. 

Sims & Howard, of Atlanta, Ga., for petitioner. 
Hooper Alexander, U. S. Atty., of Atlanta, Ga. 

SIBLEY, District Judge. [1] The record shows that upon an in- 
dictment charging in three separate counts (1) conspiracy to break into 
a post office; (2) breaking the same with intent to steal; and (3) steal- 
ing and purloining therefrom property of the United States, tiie ap- 
plicant for habeas corpus writ was arraigned in court, and, "being in- 
formed of the charges [plural] in the indictment, says for his plea 
that he is guilty thereof in manner and form as charged in the indict- 
ment. He was sentenced to terms of five years each <fn the second and 
third counts, to run successively; judgment being suspended on the 
first count. Having served five years, release is sought on the ground 
that, five years being the maximum punishment on either count, the 
court was without power to sentence also on the other count, both in- 
volving the same transaction. 

The exact question was elaborately dealt with in this court in the 
case of Anderson v. Moyer (D. C.) 193 Fed. 499, and a conclusion 
reached adverse to the contention of applicant. Though a contrary 
opinion was pronounced in Munson v. McClaughry, 198 Fed. 72, 117 

^=»For other eases see same topic ft KBY-NUMBBR In all Key-Numbered Digests ft Indexes 
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C. C A. 180, 42 L. R. A. (N. S.) 302, and Stevens v. McClaughry, 207 
Fed 18, 125 C. C. A. 102, 51 L. R. A. (N. S.) 390, the conflict was put 
at rest by the Supreme Court in Moi^an v. Devine, 237 U. S. 632, 35 
Sup. Ct 712, 59 L. Ed. 1153, where the conclusion of the first case 
cited was sustained. See, also, the recent decision of the Circuit Court 
of Appeals of the Fifth Circuit, in Moorehead % al. v. United States^ 
270 Fed. 210 

[2] A general plea, like a general verdict of guilty, means guilty as 
charged in the indictment. If there be several coimts, but they ap- 
peal to charge the same offense variously stated to prevent variance 
from the evidence, there will, of course, be but one sentence. If the 
counts charge different degrees of the same offense, the highest de- 
gree alone will be regarded in making sentence (Bulloch v. State, 10 
Ga. 47, 54 Am. Dec. 369); but if the counts really charge separate 
offenses, though connected together and so capable of joinder under 
R. S. § 1024 (Comp. St. § 1690), sentence may be imposed for both, 
for such was the legislative intent in creating them separate offenses. 
This record really makes clear the intent of the accused to plead guilty 
to more than one charge. 

The writ is denied* 



CONNELLY ▼. GARDNER, Internal Revenue CoHector. 

(District Court, B. D. New York. April 20, 1921.) 

Internal reveniie ^=>45— Double tax and penalty imposed by National Pro- 
hibitioD Aet cannot be collected by d&traint. 

Congress did not Intend the process of distraint to be used for the coI« 
lection of penalties Imposed by National Prohibition Act, tit. 2, 8 35, and 
therefore the collection of such penalties by that means can be restrained, 
notwithstanding the prohibition of Rev. St S 3224 (Comp. St i 5947), 
against any suit to restrain the assessment or collection of any tax. 

In Equity. Bill by Joseph Connelly against Bertram Gardner, as 
Collector of Internal Revenue, to restrain the collection of a sum 
assessed against plaintiff under the National Prohibition Act. Motion 
for preliminary injunction granted. 

Alexander S. Drescher, of Brooklyn, N. Y., for plaintiff. 
Leroy W. Ross, of Brooklyn, N. Y. (Peter J. Brancato, U. S. Atty., 
of New York City, of counsel), for defendant 

GARVIN, District Judge. Plaintiff has filed a bill in equity seek- 
ing to restrain Bertram Gardner, collector of internal revenue, from 
proceeding toward the collection of the sum of $512.50, for which 
amount the defendant has filed a Hen against moneys of plaintiff on 
deposit with the Mechanics' Bank. It appears that on or about May 
20, 1920, an information was filed against the plaintiff charging a viola- 
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tion of title 2, §§ 3 and 21, of the National Prohibition Act (41 StaL 
308, 315), and that on or about June 28, 1920, plaintiff entered a plea 
of guilty and was thereupon sentenced to pay a fine of $100, which 
he paid; that on or about July 17, 1920, the defendant served upoa 
plaintiff a notice and demand for the pajnnent of $500, under the au- 
thority of section 35 q|ptitle 2 of said act, and that on July 28th a second 
notice and demand were similarly served ; that on August 13, 1920, the 
defendant issued to the deputy collector a warrant for the collection 
of the sum of $512.50; and that on or about December 15, 1920, a 
notice of lien was served on the said bank. Plaintiff now moves for a 
preliminary injunction, restraining defendant from collecting the latter 
sum. 

If this sum for which defendant has filed a lien is a tax, it may be 
doubted whether this action will lie. Section 3224, R. S. (Comp. St 
§ 5947), provides: 

''No suit for the purpose of restraining the assessment or coUectloii of any 
tax shall be maintained in any court." 

The questions involved herein have been recently discussed in the 
case of Thome v. Lynch (D. C.) 269 Fed. 995. With the views therein 
expressed, at least in so far as they are applicable to the case at bar, I 
am in accord. . There a preliminary injunction was granted, under 
like conditions. 

The collector of internal revenue is not at fault, however. Once the 
assessment is given to him, it follows that hfe must act, his duties being 
purely ministerial. 

If Congress ^id not intend the process of distraint to be used for 
the collection of penalties imposed by section 35 of the National Prohi- 
bition Act, this action cannot lie. I do not find such intention, and I 
think the action is well brought, and that a preliminary injunction 
should issue upon giving an undertaking in an amount to be determined 
upon the settlement of the order granting the motion* 
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JOHNSON V. mSLOP. 

(Olrcnlt Ocmrt of Appealfl, Ninth arcait. May 2, 1921.) 
No. 8611. 

L SalM ^»416(2)— BTideoee of market valoe of sheep held admissible to 
show damages for breach of contract. 

TJDder B^t. Ciodes Mont, il G056 and 0062, prescribing the measure of 
damages for breach of a contract for sale of personal property, evidence 
that the fair market yalne of sheep of the kind specified hi the contract 
at the time the sheep should have been delivered was $1 per head more 
than the contract price was competent 

2. Sales ^=»418(15)— Ascertahied prollts lost by breadiof contract may be 
recovered* 

Where a buyer of sheep had made a contract to resell them at $1 per 
head more than he was to pay for them, he can recover in an action for 
breach of the contract of sale the loss of the profits he would have made 
on the resale, which was a fixed and certain sum, definitely ascertained^ 
though he could not recover profits which were a mere matter of specu- 
lation. 

t. New trial ^=»97^Iiistructioa mi burden of proof held not to entltle defend- 
ant to grant for surprise, where no exception was taken. 

In an action f6r breach of contract for the delivery of sheep, defendant 
is not entitled to new trial, on the ground that the court's instruction 
that the burden was on him to prove that the sheep he tendered were 
of the age called for by the contract was a surprise to him, because 
plaintiff had assumed the burden of proof at the trial, where he did not 
except to the instruction at the time for that reason, and in his motion 
for new trial nothing was said about having been taken by surprise or at 
a disadvantage by the instruction, and no showing was made that he could 
have produced additional evidence to maintain his case, if he had known 
the burden was on him. 

4. Sales ^=^21— Instruction on 'burden of proof* of deliveiy held correct. 

In an action for breach of a contract for the sale of sheep, an instruc- 
tion that plaintiff need only prove he had a contract and that the sheep 
were not delivered, and that the burden was then on defendant to satisfy 
the jury that the sheep tendered conformed to the contract, and then de- 
fined the burden of proof as the preponderance of the proof, the greater 
weight of the testimony, was not erroneous; the first paragraph of the 
instruction referring to **burd6n of proof" in the sense of the duty of the 
party who has the affirmative of an issue to establish it prima facie, and 
the latter part relating to its meaning as the duty of a party to establish 
the existence of a fact by evidence which preponderates in its fkvor. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Burden of Proof.] 

5. Appeal and error ^=»301— Instruction requiring defendant to satisfy Jury 

held not to require revoreal, where not objected to In motion for new 
trial. 

An instruction that the burden was on defendant to satisfy the jury that 
the affirmative defense was true, followed by a correct definition of the 
burden of proof, does not require reversal as imposing on defendant the 
duty to establish the defense beyond doubt, where no objection to the use 
of the word "satisfy" was made at the time or in the motion for new trial. 

In Error to the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Action by Willijini Hislop against Jacob Johnson. .Judgment for 
plaintiff, and defendant brings error. Affirmed. 

^ssFor other xBases see same topic A KET-NUMBSR In all Key-Numbered Digeste ft Indexes 
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Gibson & Smith and Miller, O'Connor & Miller, all of Uvingston, 
Mont., for plaintiff in error. 

William Wallace, Jr., John G. Brown, and T. B. Weir, all of Helena, 
Mont., for defendant in error. 

Before .GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. This is an action for an alleged breach 
of contract for the sale by the defendant to the plaintiff of 1,300 head 
of two and three year old sheep, to be delivered by the defendant 
Mav 5, 1918. A copy of the contract is set forth in the record as Ex- 
hibft A. The sum. of $3,000 was paid down on the sheep by the plain- 
tiff ; the balance to be paid on delivery of the sheep described in the 
contract. The testimony shows that the plaintiff went to the place of 
delivery with sheep experts and refused the sheep because they were 
older than the contract called for, and thereafter he sued for damages, 
and the return of the $3,000 which he paid down. 

Among other things, the plaintiff alleged that the defendant ten- 
dered and tried to compel plaintiff to accept 1,300 head of sheep that 
were older than the contract called for, and also alleged that 90 per 
cent, of the sheep owned by the defendant and offered by him to the 
plaintiff did not comply with the terms of the contract, as they were 
too old. Plaintiff also alleged that, after making the contract, he had 
secured a purchaser who would buy the sheep at a profit to him of 
$1 per head, provided the sheep were as described in the contract. The 
plaintiff asked for the profit as stated and for the return of the "down 
pa3rment..** 

The defendant's answer is a general denial, except that he ad- 
mitted owning the sheep described in the contract, the making of the 
contract, and the receipt of $3,000, the down payment. The case was 
tried upon these pleadings before the court and a jury, and verdict was 
found in favor of the plaintiff and against the defendant for the sum 
of $4,300, with interest. Judgment was thereafter entered thereon, 
from which this writ of error has been taken. 

[1] The first objection to the proceedings in the lower court re- 
lates to the measure of damages which the plaintiff claims to have 
sustained by reason of the failure of the defendant to deliver the sheep 
^in accordance with the terms of the contract. George Melton was a 
witness on behalf of the plaintiff, and testified that he resided at 
Dillon, Mont, and was in the live stock .business, chiefly the sheep 
business. He was familiar with the buying and selling of sheep in 
April and May, 1918. He was asked : 

"What have you to say as to whether or not $26 per head for ewes such as 
these, unshorn, aged two and three years, would be a fair market price at that 
time?" 

The defendant objected to this question, on the ground that it was 
irrelevant, incompetent, and immaterial. The objection was overruled 
and the witness answered : 

"We considered the price of $26 a fair market value.'* 

Section 6056 of the Revised Codes of Montana of 1907 provides : ' 
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"The detriment caused by the breach of a seller's agreement to deliver per- 
sonal property, the price of which has not been fully paid in advance, is 
deemed to be the excess, if any, of the value of the property to the buyer, 
over the amount which would have been due to the seller under the contract,, 
if it had been fulflUed.'' 

Section 6082 of the same Code provides : 

"In estimating damages, • • • the value of property to a buyer or 
owner thereof, deprived of its possession, is deemed to be the price at which 
he might have bought an equivalent thing in the market nearest to the place 
where the property ought to have been put into his possession, and at such 
time after the breach of duty upon which his right to damages is founded as 
would sufBce, with reasonable diligence, for him to make such a purchase." 

[2] It was alleged in the complaint that plaintiff was engaged in the 
business of buying and selling sheep ; that he obtained and had pur- 
chasers for the sheep, who were ready, willing, and able to purchase 
said sheep at a price that would yield the plaintiff a profit of $1,300. 
As the contract called for the delivery of 1,300 sheep, the profit would' 
have been $1 per head. This profit was not remote and uncertain, 
and was not a matter of speculation, but was a fixed and certain sum, 
definitely ascertained and determined for the time of the breach. As. 
stated by the Supreme Court of the United States in Anvil Mining 
Co. V. HumUe, 153 U. S. 540-549, 14 Sup. Ct. 876, 879 (38 L. Ed. 
814): 

"Profits which are a mere matter of speculation cannot be made the basis 
of recovery in suits for breach of contract, while profits which are reasonably 
certain may be." 

The court cites the case of Howard v. Stillwell & Bierce Mfg. Co., 
139 U. S. 199-206, 11 Sup. Ct. 500, 503 (35 L. Ed. 147) where Mr. 
Justice Lamar has said : 

"But it is equally well settled that the profits which would have been realiz- 
ed, had the contract been i)erformed, and which have been prevented by its 
breach, are included in the damages to be recovered in every case where such 
profits are not open to the objection of uncertainty or of remoteness, or where 
from the express or implied terms of the contract itself, or the special cir- 
cumstances under which it was made, it may be reasonably presumed that 
they were within the intent and mutual understanding of both parties at the 
time it was entered into.'' 

In Brazell v. Cohn, 32 Mont. 556, 567, 81 Pac. 339, the Supreme 
Court of Montana followed the same rule in an action for breach of 
contract on the part of the purchaser, holding that the seller was en- 
titled to recover the difference between the market price and the con- 
tract price of the article sold, at the time of sale. 

We think the evidence was properly admitted. 

The next objection is that the court instructed the jury: 

•The plaintiff proving that he had a contract, and that he went to get de- 
livery of the sheep, and that he didn't get them, is about as far as he needs 
to go. The burden is upon the defendant to satisfy you that those sheep were 
of the age that the contract called for. The burden of proof is not upon the 
plaintiff to prove to your satisfaction the ages of those sheep were greater 
than the contract called for. The burden is upon the defendant to satisfy yoUr 
that the sheep were of that age that the contract called for; that he, de*- 
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fendant, performed his contract. What means the burd^i of proof? It means 
the preponderance of the proof ; the greater weight of the testimony. 

''It Is the duty of the defendant, in so far as the age of the sheep is con- 
cerned to produce evidence that will satisfy you that the ages of the sheep 
are as required to be by the contract. The question is : Has he done it?" 

To understand the application of this instruction to the case before 
the court, it is necessary to consider the character of the controversy 
as it appears from the terms of the contract and in the pleadings and 
evidence. The plaintiff, Hislop, testified that he heard of the Johnson 
sheep in February, 1918, but at that time he was not particularly in- 
terested in their purchase, as he was handling another band of 1,300 
sheep at Billings, Mont. Having disposed of this band, he turned his 
attention to the defendant's sheep, and went to Big Timber to see 
Johnson aBout them. He told Johnson he was interested in getting 
young ewes — ^two's and three's. Johnson said he had them. He told 
Hislop that they were two and three year old ewes. A written contract 
was tihereupon entered into by Johnson and Hislop, dated March 2, 
1918, wherein the former bargained and sold, and agreed to deliver to 
Hislop, approximately 1,300 two and three year old half-blood Cots- 
wold and Rambouillet ewes. 

In consideration of the sale and delivery of these sheep by Johnson 
to Hislop, the latter agreed to pay for the sheep the stmi of $25 per 
bead. Upon the execution of the contract Hislop was to pay John- 
son $3,000, and was to pay the remainder of the purchase price upon 
the delivery of the same as provided in the contract. The ewes and 
lambs were to be delivered by Johnson to Hislop sound and free from 
scab, loco, or any other contagious or infectious diseases, and they 
were to be delivered at the Bri^s & Ellis ranch at Big Timber, Mont, 
on May 5, 1918, and upon delivery of the sheep by Johnson, Hislop 
should have the right to cull and throw out, before receiving the 
same, any cripples, and every ewe was to be delivered unshorn. John- 
son also agreed to care for said ewes described in the contract and 
to deliver them in good condition to Hislop. In seven different clauses 
of this contract Johnson agreed to deliver the sheep described in the 
contract, and in the description of the sheep was the specific require- 
ment that they should be two and three years old. Hislop was not re- 
quired to accept, receive, or pay for any sheep (except the part pay- 
ment of $3,000) until Johnson had delivered to him the sheep described 
in the contract. 

This action is based upon that contract. It was commenced May 
14, 1918, or nine days after the alleged breach on the part of the de- 
fendant. It is alleged that the plaintiff made the down payment of 
$3,000 as therein provided; that on May 5, 1918, plaintiff appeared 
at Big Timber, Mont., ready, able, and willing to comply with the 
terms of the contract as required of him, and asked the defendant for 
the delivery of the sheep described in the contract. It is alleged that 
defendant did not comply with the terms of the contract and had re- 
fused and neglected, and at the time of the filing of the complaint 
still refused, to deliver the 1,300 head of sheep in accordance with, 
and as described in, the contract. The answer to this complaint ad- 
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tnits the making of the contract and the part payment of $3,000, but 
denies generally the other allegations of the complaint. 

The plaintiff's testimony supported the allegations of the complaint 
in all the essential particulars. He stated, further, that at the time 
he went to receive the sheep he went prepared to make an examination 
of the sheep, to determine whether or not they qualified tmder the 
contract. For that purpose he took experts with him to determine the 
ages of the sheep. Four hundred and four sheep were examined by 
them. The defendant and his herder handled the milling around of 
the sheep in order to get a fair average. The fair average is not de- 
nied. The experts testified that the result of the examination was as 
follows : One ewe two years old ; 33 ewes three years old ; 236 ewes 
four years old; 134 ewes five and eight years old — ^total, 404 ewes; 
404 ewes, of which 34 were two and three years old and 370 older 
than two and three years, or 91.61 per cent, of the ewes older than 
the sheep called for in the contract. 

The defendant was called as a witness in his own behalf. He tes- 
tified that he bought some sheep m the fall of 1917. He bought 1,350 
head. Their ages were two's and three's. There were a few old 
sheep among them, that happened to get in there. He did not know 
how many there were, because he never counted them. There should 
have been 1,350 head of two's and three's in that band. He had a 
chance to slip a few. Before he picked them out, there were some 
3,000 sheep in that band, and they culled out the sheep, and there were 
•supposed to be 1,350 head or more of these two's and three's — ^that is, 
w^hen he bought them. He bought them in the fall of 1917. 

Concerning the examination of the sheep on the morning of May 5, 
1918, he said, among other things, that there were a few over 400 sheep 
there that morning. He assisted in the mouthing of these sheep. 
Some were coming four's and some were coming three's. Their ages 
on March 2, 1918, were two's and three's. He saw 3 or 4 that were 
over four years old when he was mouthing them. He did not intend 
that the sheep that were over four years old were to be included in 
the contract of sale to Mr. Hislop. Other- witnesses were called by 
the defendant, and testified in a general way as to the age of the sheep, 
all admitting that some were over four years of age ; but none of the 
defendant's witnesses kept such account or tally of the sheep examined 
that any satisfactory analysis of their testimony can be made from the 
record, but such an analysis is not required in determining the question 
before us. 

[3] The defendant's complaint is that plaintiff assumed the burden 
of proof in introducing the evidence; that he called as witnesses an 
array of pretended expert sheep men to show that the sheep were older 
than the contract called for; that throughout the trial the case was 
tried upon the theory that plaintiff had the burden of proof, and after 
all of the evidence was in, and after the argument of counsel, the 
court instructed the jury that the burden was upon the defendant to 
satisfy the jury that the sheep were of the age called for in the con- 
tract; that defendant might well claim that he was surprised and 
placed at a disadvantage at a time when the case had been practically 
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closed. But the exception taken by the defendant to the instruction 
was not that he had been taken by surprise or at a disadvantage, and 
Sn bis motion for a new trial nothing was said about having been taken 
by surprise or at a disadvantage by the instruction, and no showing 
was made that had he known that the burden was upon himself he 
could have produced evidence to maintain his case upon that theory. 

[4] The phrase "burden of proof" has more than one meaning. In 
one sense it is a rule of procedure applied to the duty of the party at 
any particular time during the trial, when he has the affirmative of 
an issue to establish the prima facie affi.rmative of that issue. Another 
meaning is the duty of a party to establish the existence of a certain 
fact or set of facts by evidence which preponderates to a legally re- 
quired extent. A Preliminary Treatise on Evidence at the Common 
Law, by Thayer, p. 355 ; 16Cyc. 926. 

In this case the plaintiff alleged in his complaint that on the 5th of 
May, 1918, he appeared at Big Timber, Mont, ready, willing, and able 
to comply with the terms of his contract, and asked the defendant for 
the delivery of the sheep described in the contract ; that defendant re- 
fused and neglected, and at the time of the filing of the complaint still 
refused, to deliver to the plaintiff the sheep described in the contract. 
At the trial plaintiff introduced testimony tending to establish prima 
facie the affirmative of that issue. He did more. He introduc^ tes- 
timony tending to establish that issue by a preponderance of evidence, 
anticipating that the defendant might attempt to establish the affirma- 
tive of his defense that he did deliver the sheep described in the con- 
tract. 

The court in the instructions to the jury used the phrase: "Burden 
of proof" in the first sense, and applied it to the plaintiff when it said : 

"The plaintiff proving that he had a contract, and that he went to get 
delivery of the sheep, and that he didn't get them, is ahont as far as he needs 
to go." 

The court thereupon, referring to the duty of the defendant to main- 
tain his affirmative defense that he had tendered the sheep described 
in the contract, said: 

"The burden is ni)on the defendant to satisfy you that those sheep were of 
the age that the contract called for. The burden of proof is not upon the 
plaintiff to prove to your satisfaction the ages of those sheep were greater 
than the contract called for. The burden Is upon the defendant to satisfy yon 
that the sheep were of that age that the contract called for ; that he, defend- 
ant, performed his contract." 

The court then proceeded to define the term "burden of proof" as 
used in the instruction : 

"What means the burden of proof? It means the preponderance of the 
proof ; the greater weight of the testimony. It is the duty of the defendant, 
in 80 far as the age of the sheep is concerned, to produce evidence that will 
satisfy you that the ages of the sheep are as required to be by the contract." 

The defendant had testified that he bought the sheep on the 16th 
day of October, 1917; that he bought 1,350 head ; that their ages were 
two and three years old at that time, but he qualified this statement 
with the admission that there were a few old sheep among them, that 
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happened to get in there ; that he did not know how many there were, 
because he never counted them. He said there should have been 1,350 
head of two's and three's in that band ; he had a chance to slip a f 6w ; 
before he picked them out there were some 3,000 sheep in that band, 
and they culled out the sheep, and there were supposed to be about 
1,300 head or more of these two's and three's — that is, when he bought 
them ; they mouthed them one day, and got through just about dark, 
and there was a fence between the sheep that was rather weak, and 
they did not get there to count them that evening, and a few must 
have broken through that fence during the night ; the old sheep were 
in the upper corral, and that is the way he happened to get a few old 
sheep in them. This was when he bought the sheep on- October 17, 
1917. Four and a half months later on, March 2, 1918, without any 
further examination, he sells the sheep to plaintiff for two and three 
year old sheep. We think that under the pleading and this state of the 
proof, with the natural and reasonable inferences the jury might draw 
therefrom, the instruction was clearly right. 

[6] But it is objected further in this court that the' trial judge 
instructed the jury that the defendant must "satisfy" them that the 
ages of the sheep were as required by the contract. It is contended 
that this instruction means that the defendant must establish that fact 
free from doubt and uncertainty ; that the question must be set at rest. 
But the judge told the jury, in the very clause of the instruction in 
which the word was used, that the burden of proof means "the pre- 
ponderance of the proof ; the greater weight of the testimony." No 
objection was made to the use of the word "satisfy," either in the 
instruction or in the motion for a new trial. 

Rule 11 of this court (208 Fed. vii, 124 C. C. A. vii) provides that 
errors not assigned will be disregarded, but the court at its option may 
notice plain error not assigned. We do not think this was a plain er- 
ror in the connection in which the word was used. In Sherman v. 
Indianapolis Traction & Terminal Co., 48 Ind. App. 623, 626, 96 N. 
E. 473-475, the court said with respect to a similar instruction, which 
it did not commend, but did not reverse : 

"This conrt has repeatedly decided that an Instmctlon that In substance in- 
forms the jury that a party having the burden of proof as to a certain fact or 
Issue must establish It to the satisfaction of the Jury by a fair preponderance 
of the evidence is not reversible error, where the other instructions in the case 
clearly define what is meant by a preponderance of the evidence and distinctly 
advise them that a preponderance of the evidence will be sufficient to justify 
a finding in favor of the party having the burden. In such cases it is held that 
the words *to satisfaction of the Jury* are equivalent to *flnd* or •believe.* " 

See, also, Baltimore & O. S. W. R. Co. v. Walker, 41 Ind App. 588, 
84 N. E. 730-735. 

We do not commend the use of the word "satisfy" in the instruction 
before us, but we do not think it misled the jury to the prejudice of 
the defendant. 

The plaintiflF, in support of the judgment of the court below, prob- 
ably out of abundant caution, refers to section 6593 of the Revised 
Codes of Montana, providing that no judgment shall be reversed by 
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reason of any error in the proceedings which does not aflFect the sub- 
stantial rights of the parties. Suh^ntially the same provision is now 
contained in section 269 of the act to codify, revise, and amend the 
laws relating to the judiciary, as amended by the Act of February 26, 
1919 (40 Stat 1181 [Comp, St. Ann. Supp. 1919, § 1246]). 

We find no difficulty, therefore, in affirming •tfie judgment of the 
District Court; and it is so ordered. 



MACHCINSEI T. LEmGH VALLEY R. CO. 

(Circuit Court of Appeals, Second Circuit March 16, 1921.) 

No. 143. 

L Aetioo ^=»]2:S*-Appeal and error <d=3>£H-Proeeediii; to eoforee attonMgr'i 
lien against judgment at law is separate equitaUe prooeedlng, aod not 
reriewaMe on error. 

A proceeding under Judiciary Law N. Y. S 475, to enforce an attorney's 
lien against a Judgment in an action at law, in which the attorney by 
petition asked for equitable relief, and defendant by its answer set up 
the equitable defense of fraud, is an equitable proceeding, which is to 
be pursued on chancery side of federal courts, and is to be reviewed by 
appeal, and not by writ of error. 

2. Appeal and error <9=»85S, 859— Errors of law reviewable on writ of error, 

and facts and law reviewable on appeal. 

On writ of error only errors of law are reviewable, but on appeal the 
appeUate court may pass upon both facts and law. 

3. Attorney and dient ^=^192 (2)— -Amount of lien must b^ fixed by agreemenl 

or action before it can be enforced. 

The amount of an attorney's fee must.be fixed, either by agreement 
between the parties or by action at law, before the lien therefor can be 
enforced by equitable proceedings under Judiciary Law N. Y. i 475. 

4. Attorney and dient <&=»18d— Client can settle action after judgment; 

Even after judgment, ^ client has a right to settle with defendant for 
a less sum, if the settlement is not intended to defraud his attorney, and 
in such case the attorney is entitled to a lien for the agreed percentage of 
the settlement only. 
6. Attorn^ and client <8=»192 (2)— Evidence held not to sustain finding at- 
torney induced witnesses to swear falsely. 

In equitable proceedings to enforce an attorney's lien against a Judg- 
ment after the client had entered satisfaction thereof, evidence by the 
client and a witness that they had perjured themselves at the trial under 
the inducement of the attorney held insufficient to sustain the court's 
finding that the attorney was guilty of the fraud charged, so as to have 
lost his lien against the defendant. 

Appeal from and Error to the District Court of the United States 
for the Southern District of New York. 

Petition by Stephen A. Machcinski to determine and enforce an 
attorney's lien on a judgment against the Lehigh Valley Railroad Com- 
pany. The District Judge ordered the petition dismissed, and peti- 
tioner brings error and appeals. Writ of error dismissed, and the order 
dismissing the petition reversed on the appeal, and the lien for part of 

^s»For other cases see same topic A KBY-NtJMBBR in alt Key-Numbered Digests A Indens 
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the amount claimed allowed, with directions to set aside a satisfaction 
of the judgment to that extent and issue execution thereon. 

John C. Robinson, of New Yoric City (Vine H. Smith, of New York 
City, of counsel), for plaintiff in error. 

Alexander & Green, of New York City (Allan McCulloh and Clifton 
P. Williamson, both of New York City, of counsel), for defendant in 
error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. Machcinski was the attorney of John Buyan, 
who sued the Lehigh Valley Railroad Company to recover damages 
for the loss of his leg. The following agreement was entered into be- 
tween Machcinski and his client: 

''I, John Bnyan, the undersigned, hereby retain Stephen A. Machdnsld, 
Eeq., of 31 Nassau St., New York City, as my attorney to take charge of and 
prosecute my claim for damages to final determination by all necessary legal 
proceedings or by compromise and settlement, against National Dock against 
Lehigh Valley Railroad Co. on all grain elevator or whoever may be legally 
responsible for the personal injuries sustained by me on the Sd day of Septem- 
ber, 1016, at 9 :30 p. m. o'clock, a. m., p. m., and I hereby coTenant and agree 
and do hereby assign to my attorney, Stephen A. Machcinski, Esq., for his 
services in the matter the sum of fifty per cent, of any and all moneys or 
property received in satisfaction of said claim, whether realized by settlement 
or trial and judgment, besides and together with all taxable costs and allow- 
ance. And it is further agreed that in case I settle the above matter without 
the consent of my attorney, that said attorney shall receive an amount equal 
to the sum received by me in such settlement. 

"Dated, New York, . 191—. 

"In the presence of [Signed] John Buyan." 

The ground upon which the liability of the railroad company was 
rested in a bill of particulars verified three days before the trial is that 
one of the defendant's foremen ordered plaintiff, instead of following 
the shovel, to stand in front of it upon the chains connected with the 
rope which drew it forward by steam power through the grain in a 
railroad car and carried it to an elevator chute at the door of the car. 
and then immediately started the moving of the machinery, with tfte 
result that the plaintiff's leg was entangled and torn off below the knee. 

The jury rendered a verdict for the plaintiff in the sum of $5,000. 
The defendant took a writ of error to the judgment entered on the 
verdict, but subsequently settled with the plaintiff for $2,500 under 
circumstances presently to be considered, and the judgment was mark- 
ed satisfied. Thereupon the attorney began this proceeding entitled : 

"John Buyan, Plaintiff, against Lehigh Valley Railroad Company, Defendant 
''In the matter of the application of Stephen A. Machcinski, attorney for the 
plaintiff, above named, to determine and enforce the lien of said attorney for 
services rendered to the plaintiff in said action." 

The first question is whether the petition is to be treated as an inde- 
pendent one in equity or as a step in the action at law. The law of the 
state of New York as to the lien of an attorney for his fees is as 
follows : 
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"Sec. 475. Attomey*8 Lien in Action or Special Proceeding.— -From the com- 
mencement of an action or special proceeding, or the service of an answer con- 
taining a counterclaim, the attorney who appears for a party has a lien 
upon his client's cause of action, claim, or counterclaim, which attaches to a 
verdict, report, decision, judgment or final order in his client's favor, and the 
proceeds thereof in whosoever hands they may come ; and the lien cannot 
be affected by any settlement between the parties before or after judgment 
or final order. The court vpdn the petition of the client or attorney may de- 
termine and enforce the lien." Judiciary Law (Ck)nsol. Laws N. Y. c 30). 

[1] The mere fact that the petitioner entitled his petition in con- 
nection with the action at law doe^not seem to us conclusive of the 
question. We have to determine what he intended, what the respond- 
ent understood, what the law of New York on the subject is, and how 
the court below treated the proceeding. As for the plaintiff, he en- 
titled his pleading a "petition," and he asked for equitable relief, viz. 
that the satisfaction of the judgment be set aside to the extent of 50 
per cent., that he be permitted to issue execution therefor, and also 
"for such other and further order and relief as to the court may seem 
just and proper.'* As for defendant, its answer is to a "petition," and 
sets up as a defense that the judgment in the action at law had been 
obtained by means of false testimony of the plaintiff and a witness nam- 
ed Haryk, solicited and procured by the petitioner, and asked equitable 
relief, viz. that the petition be dismissed because of fraud. The court, 
in accordance with equity practice, referred the proceeding to an exam- 
iner, to take testimony and report the same to the court. Finally, we 
have heretofore held that the New York statute creates an equitable 
right and remedy, which is to be enforced on the chancery side of the 
federal courts. In re Baxter & Co., 154 Fed. 22, 25, 83 C. C. A. 106. 

[2] The petitioner took both an appeal and a writ of error. If the 
latter is the proper remedy, we have for consideration only errors of 
law; if the former, we may pass upon both facts and law. As we 
think the petition to be a proceeding in equity, the proper remedy is by 
appeal, and the writ of error is dismissed. 

[3] Before any equitable relief can be given, the satisfaction of the 
j^gment must be vacated. If the amount of the attorney's lien has 
not been fixed by agreement or otherwise, then it must be fixed either 
by an action at law or by a special proceeding. Bailey v. Murphy, 136 
N. Y. 50, 32 N. E. 627, But if it has been fixed by agreement or 
otherwise, execution may be allowed upon the judgment. Peri v. 
New York Central R. R. Co., 152 N. Y. 521, 46 N. E. 849, the proceed- 
ings in which case were exactly like the proceedings in the present case. 

[4] Even after judgment the client has a right to settle for a less sum, 
if the settlement be not intended to defraud his attorney, and in such 
case the attorney will be entitled only to a lien for the percentage of 
the settlement. Corcoran v. Structural Co., 179 App. Div. 396, 166 
N. Y. Supp. 269. 

[6] This brings us to consider the railroad company's defense. The 
District Judge dismissed the petition, on the ground that the petitioner 
had been guilty of fraud in obtaining the judgment, by advising the 
plaintiff to swear falsely to what was a material feature of the claim as 
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presented, viz. that the defendant's foreman negligently started the 
machinery immediately after he had placed the plaintiff in a position 
of danger. The plaintiff and his witness Haryk so testified at the trial. 

July 31, 1917, judgment was entered, and shortly thereafter the 
railroad company, through an investigator named Ramer, began a 
series of interviews with Buyan, and brought him over to the company's 
office on several occasions, where he was examined through an in- 
terpreter as to his case, and his statements taken down stenographical- 
ly. This is said to have been for the purpose of finding out the truth. 
The company's general claim agent told Buyan, if he would tell the 
triith about the case and bring witnesses to corroborate him, there 
might be a settlement of his claim. Ramer also brought over the wit- 
ness Haryk, who was examined in the same way. Finally, September 
7, 1917, Buyan and Haryk signed affidavits to the effect that the peti- 
tioner had induced them to swear falsely at the trial, and Buyan in 
addition signed a satisfaction piece of the judgment and a general re- 
lease. Thereupon the general claim agent paid Buyan $2,500, which 
was all he would have been entitled to, had the judgment been collected 
in full, out of which he paid Ramer $50 and $30 to Haryk. The peti- 
tioner should not be convicted of fraud upon the testimony of these 
self-confessed perjurers, and especially of Buyan, who was eager to 
be paid by the railroad company. 

The learned judge believed the affidavits to be true because — First, 
he found that the petitioner had verified the complaint as attorney, 
giving as the sources of his information statements made to him by 
plaintiff's agent and by eyewitnesses. No statement was made to him 
by any agent of the plaintiff, nor by any eyewitness, so far as the 
record shows. Second, because the petitioner prepared a bill of par- 
ticulars, verified by the plaintiff three days before the trial, in which 
the plaintiff stated that he did not know the name of the foreman who 
gave the order complained of, whereas it is quite clear that he did 
know, and that he intended to charge Mike Miller with having done it. 
But these statements, even though false, are not the foundation of 
the judgment. They do not show that the judgment was obtained be- 
cause of them, if in point of fact Mike Miller did give the order com- 
plained of, as the jury must have found, though the plaintiff improperly 
concealed his name in the bill of particulars. The order of the District 
Judge reverses the finding of the jury, a verdict which the railroad 
company substantially affirmed by pa3nng the judgment. 

The dealings with these ignorant men, absolutely unacquainted with 
the English language, on the part both of the petitioner and of the 
railroad company's claim agent and investigator, are to be regarded with 
?u«^p^cion. The petitioner will be allowed his Hen to the extent of one- 
half the amount paid by the railroad company in settlement of the peti- 
tioner's claim, without costs: the satisfaction of the judgment will 
be set aside to that extent, and execution allowed to issue therefor. 

Order reversed. 
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CAMUNAS et aL V. PDBTO RICO RY^ LIGHT & POWER CO. 

(Circuit Court of Appeals, First Circuit. March 16, 1021.) 
No. 1460. 

L Coorts <e=»289— Whether federal Emplayers' Liability Aet prevents ap* 
plicatloii of Porto Ricaii Worionen's Compensation Ad to railroad» "aris- 
es under United States laws." 

The question whether the federal Employers' Liability Act (Comp. St. 
SS Ses^T-^eeS) is in force in Porto Bico, and prevents the application of 
the Workmen's Compensation Act of Porto Bico to railroads on that 
island, is one "arising under the laws of the United States," within Ju- 
dicial Code, S 24 (Comp. St. {991), defining the Jurisdiction of United 
States District Courts. 

2. Injunction ^»85 (2) —Remedy by salt in Porto Riean oonrt to reeover pay- 

ment of assessment under Worianen's Compensation Law alleged to be 
invalid is not adequate for one liaving right to sue in federal eourta. 

Since the remedy by an employer in Porto Bico to recover an assess- 
ment under the Workmen's Ck)mpensation Act under Porto Bican Act of 
March, 1911, J 3, is by Act April 13, 1916, { 10, available only in the die- 
trict courts of the island, that remedy Is not adequate for a party having 
otherwise a right to resort to the federal court, and does not prevent re- 
lief by injunction against the wrongful collection of such assessment. 

3. Statates ^=>55— Porto Riean Workmen's Compensation Act is not nltra 

vires. 

Under the Organic Act of Porto Rico March 2, 1917 (Comp. St 1918. 
Comp. St. Ann. Supp. 1919, |§ 8803a-3803z), under which Porto Bico is 
now sovereign and which by section 37 gives the Legislature of Porto Rico 
substantially the powers of the state Legislatures, and by section 2, pro- 
vides that nothing in the act shall be construed to limit the power of the 
liCglslature to enact laws for the protection of the lives, health, or safety 
of the employees, the enactment of the Workmen's Compensation Act 
was not beyond the power of the Legislature of Porto Bico, especially in 
view of the fact that section 2 was inserted by Congress to avoid tne 
question of the constitutionality of such a law. 

4. Statutes <&=>55— -"Authority'^ to enact laws for safety of employees in- 

cludes railroad employees in Porto Moo. 

The authority in Porto Bican EInabling Act, { 2, to enact laws for the 
safety of employees includes authority to make such laws applicable to 
railroad employees on the island, as was expressly done by Porto Bican 
Workmen's Compensation Act, { 10. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Authority — ^Authorize.] 

6. Territories <&=>18— Federal Employers* Liability Act has been superseded 
as to raibroads in Porto Rico. 

The federal Employers' LiabiUty Act (Comp. St. Sl 8657-8665), whidi 
originally was applicable to Porto Bico, has been superseded therein by 
Porto Bican Workmen's Compensation Act, section 10 of which expressly 
makes the act applicable to railroads, in view of the fact that the reason 
for uniform lefi^ation affecting interstate carriers does not ai^ly in 
Porto Bico, and that the Safety Appliance Act, which is an important, if 
not an essential, part of the Liability Act, was made inapplicable to 
Porto Bico by Organic Act, § 38 (Ck)mp. St. 1918, Comp. St Ann. Supp. 
1919, § 3803OO), and that (Congress had not exercised its power under 
section 34 (section 3803n) of the Organic Act to annul the Workmen's 
Compensation Act. 

^s9For other cases tee same topic ft KBY-NUMBBR in aU Key-Numbered Digests ft Indexes 
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e. CoosftStutloiial law <=s>301— Master and servant «=»347— Porto Bican Work- 
men^s Compensation Act held to give due notice of proeeedbigs. 

The provisions of Porto Rican Workmen's Compensation Act, | 8, re* 
quiring a certified copy of the decision of the Workmen's Belief Com- 
mission to be served on the employer, and section 0, giving the party ag- 
grieved an appeal to the District Court, where there is a trial de novo on 
both law and facts, satisfies the requirements of due process of law for 
notice to the employer. 

7. Master and servant <S=»383— Regulations under Poiio BUan Workmen's 

Compensation Law presumed to give employer notice of premium assess- 
mentSw 

It is presumed that the Workmen's Belief Commission of Porto Bico has 
exercised the authority given it by section 6 of the Workmen's Compen- 
sation Act to adopt rules and regulations which shall have the force of 
law, in such manner as to give an employer due notice of proceedings for 
the assessment of the insurance premium pfiyable under that act, especial- 
ly in view of the fact that such premium is to be based on Information 
which must be secured from the employers. 

8. Constitutional law <&»301— Right to recover worlanen^g eompensalion pre- 

miums paid confcNrms to due process of law. 

An employer cannot contend that he is deprived of proi)erty without 
due process of law by Workmen's Compensation Act oi Porto Bico be* 
cause he is not given notice before the assessment of insurance premiums 
against him, since he has the right under Bev. Sts. and Codes of Porto 
Bico, § 2988 et seq., which are made applicable to insurance premiums 
by section 11 of the Compensation Act to recover insurance premiums paid 
under protest. 

Appeal from the District Court of the United States for the Dis- 
trict of Porto Rico; Peter J. Hamilton, Judge. 

Suit by the Porto Rico Railway, Light & Power Company against 
Manuel Camunas and others for an injunction against the enforcement 
of the Porto Rican Workmen's Compensation Act. From an order 
denying a motion to dismiss the bill, and granting an injunction pen- 
dente lite, the defendants appeal. Reversed and remanded, with direc- 
tions to dismiss the bill. 

Charles Marvin, of New York City (Salvador Mestre, Atty. Gen., 
of Porto Rico, of San Juan, P. R., on the brief), for appellants. 

Carroll G. Walter, of New York City (Edward J. Patterson, of New 
York City, and J. Henri Brown, of San Juan, P. R., on the brief), for 
appellee. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

ANDERSON, Circuit Judge. The plaintiff (appellee) is a PorW 
Rican corporation owning and operating steam railroad and electric 
railway lines in Porto Rico. The defendants (appellants) are Porto 
Rican officials charged with the duty of administering and* enforcing 
the Workmen's Compensation Act of February 25, 1918. 

On August 27, 1919, the plaintiff filed in the court below a bill in 
equity seeking an injunction against the enforcement of the Compen- 
sation Act as against it. The bill alleges the passage of the Compen- 

AEoFor other cases see same topic ft KBT-NUMBBR in aU Kej-Numbered DlgesU A Indexes 
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sation Act, describes its administrative machinery, and sets forth: 
That in section 10 thereof it is expressly provided that : 

''All public carriers operating railroads shall be included in this act 
while carrying on their business in Porto Rico." 

That the defendants have assessed yearly insurance premiums upon 
the plaintiff of $4,560.18, which the plaintiflf has refused to pay, being 
advised that the Compensation Act is void so far as it purports to ap- 
ply to employees of the plaintiflfs railroad and railway because the fed- 
eral Employers' Liability Act (Comp. St §§ 8657-8665) is in force in 
Porto Rico and excludes local legislation upon that subject. That pro- 
ceedings, civil and criminal, have been threatened by the defendants, 
or some of them, against the plaintiflf and its property. That the Com- 
pensation Act is void, not only by reason of conflict with the federal 
Employers' Liability Act, but because of lack of due process of law, in 
that it "does not provide for or require notice to complainant and an 
opportunity to be heard upon claims presented to the Workmen's Re- 
lief Commission." That plaintiflf has no adequate remedy at law, since, 
even if it complied with the Compensjition Act, and paid the premiums 
and assessments tmder protest, if would be left subject to numerous 
suits brought by employees under the federal Employers' Liability Act, 
pending the determination of such suit to recover premiums. That 
one such suit under the Liability Act, to recover for the death of an 
employee occurring since the Compensation Law went into eflfect, was 
already pending. 

On December 6, 1919, the defendants moved to dismiss on the fol- 
lowing grounds : 

(1) Complete and adequate remedy at law. 

(2) No irreparable injury nor multiplicity of suits. 

(3) The federal Employers' Liability Act not in force in Porto Rico. 

(4) Even if the Liability Act is in force, plaintiflf is not thereby re- 
lieved from obligation to file reports under the Compensation Act and 
comply with the other provisions of the same. 

On December 9, 1919, asupporting afllidavit was filed by the plaintiflF's 
president and general manager, setting up that there was then pending 
in the same court under the federal Employers' Liability Act a suit to 
recover for the death of one Lopez; that, notwithstanding the pen- 
dency of this suit, the Workmen's Relief Commission, without notice 
tQ the plaintiflf, and without affording it an opportunity to be heard, in- 
Htstigated the death of said Lopez, and fixed the damages to be paid 
to his widow and children in the sum of $3,500, and that the treasurer 
of Porto Rico had demanded payment of this sum, arid threatened to 
attach plaintiff's property on failure to pay the same; that, as the 
court below has held the federal Employers' Liability Act in force in 
Porto Rico, the plaintiflf would thus, by reason of the conflict of juris- 
diction, be left subject to large expense in defending suits brought 
under the Liability Act while compelled to pay premiums and indem- 
nities fixed by the Workmen's Relief Commission under the Com- 
pensation Act. 
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On January 5, 1920, the motion to dismiss was denied, and an in- 
junction pendente lite granted. From this order granting an injunction 
the defendants appealed. 

The decision of the court. below rests upon the proposition that the 
federal Employers' Liability Act is applicable to railroads in Porto 
Rico, and excludes, ex proprio vigore, the local Workmen's Compen- 
sation Act. New York Central R. R. v. Winfield, 244 U. S. 147, 37 
Sup. Ct. 546, 61 L. Ed. 1045, L. R. A. 1918C, 439, Ann. Cas. 1917D, 
1139. 

[1] Although the first assignment of error asserts that no federal 
question is involved, this proposition was abandoned at the argument. 
Both counsel agree — ^and we accord with their view — ^that the question 
presented is one "arising under the laws of the United States" within 
the meaning of section 24 of the Judicial Code (Comp. St § 991). 

[2] We think the defendants' contention that the plaintiff has a 
plain and adequate remedy at law cannot be sustained. The case is, 
on the facts, easily distinguishable from that of Camunas v. New 
York & P. R. S. S. Co., 260 Fed. 40, 49, 171 C. C. A. 76. Moreover, 
the views expressed in that case, to the effect that the employer had a 
plain and adequate remedy at law for any unlawful assessment under 
the Workmen's Compensation Act, were grounded upon the language 
of section 3 of the Porto Rican Act of March 9, 1911, entitled "An act 
to provide for the payment of taxes under protest," which provides in 
explicit terms that the party paying under protest may "sue the said 
treasurer * * * in a court having competent jurisdiction thereto." 
On the record then before the court there was no reason suggested 
for construing the words "in a court having competent jurisdiction 
thereto" as not being broad enough to cover the federal court, if, by 
reason of diversity of citizenship or other ground for federal jurisdic- 
tion, the party alleging wrongful assessment had a right to resort to 
the federal court. Neither the Act of April 13, 1916, entitled "An act 
to authorize suits against the people of Porto Rico," nor the decisions 
of the Supreme Court of Porto Rico in Sauri & Subira v. Sepulveda, 
25 P. R. 224, and Union Life Insurance Co. v. Gromer, 20 P. R. 80, 
were brought to the attention of the court. As it now appears that 
the Supreme Court of Porto Rico has construed the statute authoriz- 
ing suits against the treasurer as sujts against Porto Rico, and there- 
fore permissible only to the extent authorized by the sovereign power 
(Porto Rico V. Rosaly, 227 U. S. 270, 33 Sup. Ct, 352, 57 L. Ed. 507), 
and as under section 10 of the Act of April 13, 1916, it is provided 
"that all such cases shall be brought only in the insular district courts," 
it is plain that the remedy for the recovery of taxes, paid under pro- 
test, under section 3 of the Act of March 9, 1911, is not an adequate 
remedy for a party having otherwise a right to resort to the federal 
court (Smyth v. Ames, 169 U. S. 466, 516, 517, 18 Sup. Ct. 418, 42 
L. Ed. 819; Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362, 
391, 14 Sup. Ct. 1062, 38 L. Ed. 1031; Benedicto v. Porto Rican 
American Tobacco Co., 256 Fed. 422, 425, 167 C. C. A. 550, and cases 
cited). 
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[3] The main question is whether the Porto Rican Compensation 
Act is applicable to Porto Rican railroads. As Porto Rico has in ex- 
plicit terms undertaken to include railroads, the problem is really 
whether this act is ultra vires the Organic Act. We think it was not. 
The Organic Act of March 2, 1917 (Comp. St. 1918, Comp. St Ann. 
Supp. 1919, §§ 3803a-3803z), vests very broad general powers in Por- 
to Rico. In section 5 Porto Rican citizens are declared to be citizens 
of the United States. Porto Rico is now sovereign. Porto Rico v. 
Rosaly, 227 U. S. 270, 33 Sup. Ct. 352, 57 L. Ed. 507. 

By section 37, the Legislature is given broad and inclusive powers : 

"The legislative authority herein provided shall extend to all matters of a 
legislative character not locally inappUcable, including power to create, con- 
soUdate, and reorganize the munidpaUties so far as may be necessary, and 
to provide and repeal laws and ordinances therefor ; also the power to alter, 
amend, modify, or repeal any or all laws and ordinances of every character 
now in force in Porto Rico or mnnicipality or district thereof in so far as 
such alteration, amendment, modification, or repeal may be consistent with 
the provisions of this act." 

Manifestly this grant of power is nearly, perhaps quite, the equiva- 
lent of the power of a state Legislature to enact all laws «ot inconsist- 
ent with the federal or the state Constitution. The Organic Act is the 
practical equivalent of a state Constitution. The fact that it remains 
subject to amendment or repeal by Congress is for present purposes 
immaterial. In that regard. Congress stands as to Porto Rico in the 
place of the people of a state, acting directly or indirectly through a 
constitutional convention. 

By section 58, all inconsistent laws are repealed, and all existing, 
consistent laws are retained, until the Legislature shall by new and 
consistent legislation otherwise provide. It reads as follows : 

"All laws or parts of law applicable to Porto Rico not in conflict with any 
of the provisions of this act, including the laws relating to tariffs, customs, 
and duties on importations into Porto Rico prescribed by the act of Ck>ngress 
entitled *An act temporarily to provide revenues and a civil government for 
Porto Rico, and for other purposes,' approved April twelfth, nineteen hun- 
dred, are hereby continued in effect, and all laws and parts of laws In- 
consistent with the provisions of this act are hereby repealed." 

That Congress intended the Porto Rican Legislature to have full po- 
lice powers is apparent, not only from the language of section 37, su- 
pra, but expressed in emphatic fojm in the following provision in sec- 
tion 2 — the section containing the Bill of Rights: 

"Nothing contained in this act shall be construed to limit the power of the 
Legislature to enact laws for the protection of the lives, health, or safety of 
employees." 

The circumstances under which this provision was inserted in the 
Organic Act give it a special significance. When the act was under 
consideration, the constitutional status of compulsory compensation 
acts was still doubtful. The act was approved on March 2, 1917, four 
days before the Supreme Court, in New York Cent. R. R. v. White, 
243 U. S. 188, 37 Sup. Ct. 247, 61 L. Ed. 667, L. R. A. 1917D, 1, Ann. 
Cas. 1917D, 629, and Mountain Timber Co. v. Washington, 243 U. S. 
219, 37 Sup. Ct. 260, 61 L. Ed. 685, Ann. Cas. 1917D, 642, settled the 
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constitutionality of such legislation. Until these decisions were made, 
there was grave doubt in the minds of judges, lawyers, and legisla- 
tors whether such acts could be held not obnoxious to the federal 
Constitution. Compare Camunas v. New York, etc., S. S. Co., 260 Fed. 
40, 42, 43, 171 C. C. A. 76. 

The above provision in the Bill of Rights of the Organic Act was 
not in the original draft. It was an amendment inserted on the sug- 
gestion of a representative from New York as the result of a discussion 
concerning the constitutionality of Workmen's Compensation Acts. In 
New York, in order to meet the difficulties discussed by the courts in 
the case of Ives v. South Buffalo R. R. Co., 201 N. Y. 271, 94 N. E. 
431, 34 L. R. A. (N. S.) 162, Ann. Cas. 1912B, 156, an elaborate con- 
stitutional amendment had been adopted. The above provision is a 
copy of a portion of the amendment to the New York Constitution. 
It is true that the amendment to the New York Constitution is much 
longer and more elaborate than the above provision inserted in the Or- 
ganic Act. But we think it was intended to have the same general 
effect ; that is, to remove all possible doubt that Congress intended to 
empower the Porto Rican Legislature to pass any Workmen's Com- 
pensation Act not inconsistent with the due process provisions of the 
Organic Act, which are, of course, in general, the equivalent of those 
in our own Bills of Right. As pointed out in Camunas v. New York, 
etc., S. S. Co., 260 Fed. 40, 43, 171 C. C. A. 76, the present Porto Ri- 
can Compensation Act of February 25, 1918, was promptly enacted 
after Congress had passed the Organic Act of March 2, 1917, and the 
Supreme Court had held such legislation constitutional. 

[4] We think it plain that "laws for the protection of the lives, 
health or safety of employees" may include Workmen's Compensation 
Laws ; that the word "employees" means employees in general ; that 
it does not mean "employees, except the employees of Porto Rican Rail- 
roads," as the plaintiff's argument would in effect require us to read 
it. Second Employers' Liability Cases, 223 U. S. 1, 51, 32 Sup. Ct. 
169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44. We can conceive of no 
reason why Congress should desire to put employees of Porto Rican 
railroads in a class by themselves so far as remedy for accidents is con- 
cerned. Compare People of Porto Rico v. American R. R. Co. of Por- 
to Rico, 254 Fed. 369, 373, 165 C. C. A. 589. 

[6] But plaintiff's chief contention is that the federal Employers' 
Liability Act was in force in Porto Rico ; and this is so (American R. 
R. Co. V. Birch, 224 U. S. 547, 32 Sup. Ct. 603, 56 L. Ed. 879) ; that 
Congress has not in terms made it there inapplicable ; that it therefore 
remains in force there: and that the doctrine of New York Central 
R. R. Co. V. Winfield, 244 U. S. 147, 37 Sup. Ct. 546, 61 L. Ed. 1045, 
L. R. A. 1918C, 439, Ann. Cas. 1917D, 1139, requires a holding that 
the Porto Rican Compensation Act is void as to railroads. It contends 
that the decision in the Winfield Case, to the effect that the Liability 
Act controls in interstate commerce, both inclusively and exclusively, 
compels a like conclusion as to Porto Rico. 

We cannot believe that the doctrine of the Winfield Case has any 
application to Porto Rico. The decision in that case rests upon the re- 

272 F.— 59 
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lation between federal and state power over the instruments of inter- 
state commerce. It is, of course, elementary that, under the commerce 
clause, Congress may, if it chooses, cover the whole field of interstate 
commerce, just as it may, if it chooses, legislate directly and exclusive- 
ly for Porto Rico. The question is not of the existence of the power ; 
the question is as to what extent existing power has been exercised. 
This is purely a question of statutory construction. Out of it arose the 
differences of opinion between the justices of the Supreme Court in 
the Winfield Case. Compare 244 U. S. 151, and 244 U. S. 155. 

But the considerations as to desirable uniformity in liability for ac- 
cidents to employees set forth in the congressional reports referred to 
in the majority opinion (244 U. S. 150), on which the prevailing opin- 
ion largely, if not entirely, rests, do not seem to us applicable to the 
present situation. In the states, interstate commerce arises in comiec- 
tion with the operation of state-chartered railroads, running through 
many separate and differing jurisdictions. Thus interstate commerce, 
conducted by state agencies and subject to numerous conflicting laws, 
is hampered and complicated in intolerable fashion. Hence the need 
of one inclusive and exclusive rule of liabihty. But Porto Rico has 
no interstate commerce — no railroad running out of its charter home 
into quasi foreign jurisdictions. 

Further support is given the view that Congress did not intend to 
continue the Liability Act operative in Porto Rico by the provision, in 
section 38 of the Organic Act, that thie Interstate Commerce Act and 
the Safety Appliance Act "shall not apply to Porto Rico." The Safety 
Appliance Act is an important, if not an essential, part of the Liability 
Act. It was applicable to Porto Rico. See American R. R. Co. v. 
Didricksen, 227 U. S. 145, 33 Sup. Ct. 224, 57 L. Ed. 456, where Mr. 
Justice Lurton commented on its importance in the scheme of the 
Liability Act, saying: 

"It Is not easy to see how effect can be given to the Employers* Lilability 
Act of 1908 in Porto Rico, without concluding that this act of 1903 [Safety Ap- 
pliance Act] is also in force there, since the former, as ix)inted out in the 
Birch Case, 224 U. S. 547, 555, provides in its third section 'that no employee 
who may be injured or killed shall be held to have been guilty of con- 
tributory negligence In any case where the violation by such common car- 
rier of any statute enacted for the safety of employees contributed to the 
injury or death/ The fourth section contains a like provision concerning as- 
sumption of risk." 

After this decision on January 27, 1913, the Safety Appliance Act 
was, as to Porto Rico, suspended by the Interstate Commerce Com- 
mission, and remained there inoperative until repealed by the Organic 
Act on March 2, 1917. Plaintiff contends that, notwithstanding this 
repeal of a part of the Liability Act, the balance still remains in force 
in Porto Rico. If this is so, it is because the Liability Act, as thus 
diminished or amended, is not inconsistent either with the Organic 
Act or with the Compensation Act. If inconsistent with either act, it 
has been either repealed or superseded. 

A majority of the court are of the opinion that the Liability Act and 
the Compensation Act are inconsistent, and that therefore the Com- 
pensation Act is, and the Liability Act is not, applicable to railroads 
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in Porto Rico. Agreeing fully that the Compensation Act is applicable 
to Porto Rican railroads and that therefore the decision below should 
be reversed, it has seemed to the writer that the question of any pos- 
sible continued applicability of the Liability Act might well be reserved 
until we have before us some employee claiming rights against his 
employer under that act ; that, technically, the only issue open on this 
record is whether the enforcement of the Compensation Act should be 
enjoined; that it is therefore not necessary now to say that (perhaps 
in connection with sections 20 and 21 of the Compensation Act) no 
possible case could arise under the .Liability Act. But in this view the 
writer is alone. The decision here is the exact reverse of the decision 
below, viz. that the Compensation Act excludes the Liability Act. 

If any further support were needed for the conclusion reached, it 
may be found in the fact that it is provided by section 34 of the Or- 
ganic Act that — 

"All laws enacted by the Legislature of Porto Rico shall be reported to the 
Congress of the United States, as provided in section 23 of this act, which 
hereby reserves the power and authority to annul the same." 

The present Workman's Compensation Act was enacted soon after 
the decisions of the Supreme Court holding such acts constitutional. 
As noted above, at the end of section 10 there is an express provision 
making the act applicable to railroads. Under these circumstances, 
the presumption of congressional acquiestence obtains. See People of 
Porto Rico v. American R. R. Co., 254 Fed. 369, 377, 165 C. C. A, 
589, and cases cited; Tiaco v. Forbes, 228 U. S. 549, 558, 33 Sup. Ct. 
585, 57 L. Ed. 960; Clinton v. Englebrecht, 13 Wall. 434, 446, 20 L- 
Ed. 659; Camou v. United vStates, 171 U. S. 277, 287, 18 Sup. Q. 
855, 43 L Ed. 163. 

One other point requires brief consideration. Plaintiff urges that — 

"The Workmen's Compensation Act is void, because effecting a 'taking of 
property without due process of law, in that it does not provide for notice or 
an opportunity to be heard." 

This contention, as presented, has a double aspect. In paragraph 9 
of the bill the allegation is : 

"The said Workmen's Accident Compensation Act Is inyalid because of 
repugnancy to the due process of law provision of the Constitution of the 
United States and the Organic Law of Porto Rico, in that the law does not 
provide for or require notice to complainant and an opportuniy to be heard 
upon claims presented to the Workmen's Relief Commission." 

Manifestly this is simply a contention of lack of due process in de- * 
termining the amount of compensation awarded an employee. There 
is no allegation in the bill of lack of due process in determining the 
amount of the insurance premiums assessed against any employer. 

But in its brief and argument the plaintiff seems to have abandoned 
the position taken in the bill, and now urges lack of due process in 
determining the amount of insurance premiums. 

[8] As to the first proposition (set up in the bill) of lack of due 
notice and hearing as to the amount of compensation to be awarded 
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an employee : It is enough to note that by section 8 of the act a cer- 
tified copy of the decision of the Workmen's Relief Commission is 
required to be served upon both applicant and employer, and that un- 
der section 9 the party aggrieved is entitled to appeal to the District 
Court, where there is a trial de novo on both law and facts. Compare 
Statutes of Porto Rico of March 11, 1908. 

It follows that all conceivable rights of the employer to be heard 
. as to the amount of compensation to be awarded any employee are 
fully safeguarded. 

[7] As to the second contentioa (not set up in the bill), assuming 
that it is open, we find that also without merit. The proceedings of 
the Workmen's Relief Commission are grounded on pay rolls, lists of 
employees, and other data required to be furnished by the employers 
themselves. In the very nature of the proceedings required, the em- 
ployer must have an opportunity to be heard concerning the grading 
of his occupation and the amount of insurance premiums to be assessed 
upon him. Moreover, it is provided in section 6 of the act that the 
"Commission shall have power to adopt such rules and regulations as 
may be necessary to carry out the provisions of this act not inconsist- 
ent therewith, and that such rules and regulations shall have the force 
of law." 

In the bill it is alleged that the Commission has adopted certain 
rules and regulations. But these rules and regulations are not before 
us. Certainly there is no presumption that the natural implications of 
the statute, as to notice and hearing concerning the matters directly 
aflFecting the rights of the employers contributing to the trust fund out 
of which compensation is to be paid, are not in detail covered by such 
rules and regulations. The mere fact that the statute does not contain 
an explicit provision for a defined sort of notice and hearing as to the 
fixing of the assessment to be paid by each employer is immaterial, if 
in fact under the procedure practiced, if not explicitly required, such 
right is fully safeguarded. There is certainly no presumption that 
the statute is administered in any unjust or oppressive manner. 

[8] Moreover, the statute provides in section 11 that unpaid insur- 
ance premiums shall by the treasurer be collected "in accordance w^ith 
the law and procedure which is at present or which may hereafter be 
in force for the collection of unpaid property taxes." This procedure 
is described in Revised Statutes and Codes of Porto Rico, § 2988 et 
seq. These provisions are analogous to familiar provisions of law con- 
cerning the collection of taxes by sale of property, with a right to pay 
the tax under protest and sue to recover if the tax is found in whole or 
in part illegal. To hold the system under which the insurance premi- 
ums under this Workmen's Compensation Act are assessed and collect- 
ed void for lack of due process would fall little short of holding that 
the entire tax system of Porto Rico is void as repugnant to due pro- 
cess. 

No case is cited which on analysis sustains any such destructive 
proposition. See Glidden v. Harrington, 189 U. S. 255, 258, 23 Sup. 
Ct. 574, 47 L. Ed. 798, and cases cited. In that case the court said 
concerning a similar contention: 
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"Although, with respect to this class of taxes, we have never had occasion 
to determine exactly what the Fourteenth Amendment required, we have held 
that the proceedings should be construed with the utmost liberality, and 
while a notice may be required at some stage of the proceedings such notice 
net^d not be personal, but may be given by publication or by posting notices in 
public places. It can only be said that such notices shall be given as are suit- 
able in a given case, and It is only where the proceedings are arbitrary, op- 
pressive or unjust that they are declared to be not due process of law. David- 
son V. New Orleans, 96 U. S. 97; Hagar v. Reclamation District, 111 U. S. 
701; Paulsen v. Portland, 149 U. S. 30; Pittsburgh, etc.. Railway Co. v. 
Backus, 154 U. S. 421; Allen v. Georgia, 1C6 U. S. 138; King v. Portland, 
184 U. S. 61 ; Simon v. Craft, 182 U. S. 427 ; Turpin v. Lemon, 187 U. S. 51. 

"In the Kentucky Railroad Tax Cases, 115 U. S. 321, it was held that a 
state statute for the assessment of taxes, which gave notice of the proposed 
assessment to the owner by requiring him at a time named to present a 
statement of his property, with an estimate of Its value, which fixed time 
and place for public sessions of other officers, at which this statement and 
estimate were to be considered, where the party interested had a right to be 
present and to be heard, and which gave him opportunity to judicially con- 
test the validity of the proceedings, was due process of law within the 
Fourteenth Amendment. In Lent v. Tillson, 140 V. S. 316. it was held that in 
a case of a special assessment for widening streets, publication in a news- 
paper was sufficient to property owners interested." 

On the whole record, we conclude that the motion for a preliminary 
injunction should have been denied, and the motion to dismiss should 
have been gfranted. 

The decree of the District Court is vacated, and the case is remand- 
ed to that court, with directions to enter a decree dismissing the bill, 
with costs, and the appellants recover costs of appeal. 



BALTIMORE & 0. 0. TERMINAL R. CO. v. BECKER MILLING MACH. CO. 

(Circuit Court of Appeals, Seventh Circuit. March 12, 1921.) 

No. 2847. 

L Appeal and error ^=>221^Defeiidaiit'8 objections to measure of damages 
to be considered, thougli finding of value not questioned. 

In an action against a carrier for the destruction of machines, if the 
uniform price paid for such machines was not the true measure of plain- 
tiff's loss, defendant's objections to the adoption of such standard must 
be considered on writ of error, though the court's finding of market 
value based on such sales must stand, because not properly questioned, or 
because supported by undisputed evidence. 

2. Cetrriers ®=>135 — Amount paid for manufacture of machines held not 

measure of reeovery for destruction. 

Where a manufacturer of a particular type of machine, being una Die 
to supply the demand, engaged another company to fabricate 200 of the 
machines furnishing special prints, patterns, tools, etc., and its own me- 
chanical engineer to insx)ect the materials and workmanship, the amount 
paid such other company for each machine was not the measure of re- 
covery against a carrier destroying 2 of the machines. 

3. Evidence <^==>20(1) — Overhead expenses to be charged to manufacturing 

cost held matter of common knowledge. 

The court knows from common knowledge that the expenses of main- 
taining engineering and experimental departments in factories, as well as 

^ssFor other cases see same topic A KBY-NUMBER in all Key-Numbered Digests A Indexes 
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the expense for superintendence 'and all other proper Items of overhead, 
must be apportioned to product and charged as parts of the manufactur- 
ing cost 

4. Carriers <@==>1;$5 — Owner of destroyed property held eDtitled to eompensa- 

tion, but no more. 

A carrier, destroying machines it has contracted to deliver, must com- 
pensate the owner for the loss caused by the failure to deliver; but where 
it was guilty of no intentional wrong, and no special use of the machines 
was shown, the owner was entitled only to compensation. 

5. Damages O=»40(l) ^Profits not rejected as sueh, but only when aseertain- 

niieDi leads to oonjecture. 

In ascertaining damages there is no objection to profits as such, and 
it is only when an attempt to ascertain profits leads to conjecture and 
speculation that profits are rejected. 

6. Evidenee <D=>113 (16) — ^Amount purchasers of machines are willing to pay Ls 

evidence of value, though there U no conmetltion. ^, ^ ^ 

Though there is no market place or public exchange in which by com- 
petitive offers and bids the market price of a special type of machine can 
be determined, the amount purchasers are willing to pay is evidence of 
the sales value in an action against a carrier for their destruction. 

7. Carriers <®=>13&— Selling cost to be deducted from selling price of destroyed 

machines in fixing damages. ^ ,_, . * , i *. a 

Where an owner of a special type of machine, two of which were de- 
stroyed by a carrier, sold them through manufacturer's agents, who 
were either purchasers bn their own account for resale at a uniform 
price, ox selling agents on commission, such uniform selling price, with- 
out deduction of the selling cost, was not the measure of damages. 

8. Carriers <9==>134-.Burden on plaintiff, suinc carrier, to show loss with the 

degree of ceriiJnty of which case is capable. 

In an action against a carrier for the destruction of machines, the 
burden was on plaintiff to show its actual loss with that degree of cer- 
tainty of which the case was capable. 

In Error to the District Court of the United States for the Eastern 
Division of the. Northern District of Illinois. 

Action by the Becker Milling Machine Company against the Balti- 
more & Ohio Chicago Terminal Railroad Company. Judgment for 
plaintiff, and defendant brings error. Reversed and remanded. 

James M. Sheean, of Chicago, 111., for plaintiff in error. 
Robert J. Cary, of New York City, for defendant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Railroad Company, defendant, admitted its 
liability for destruction of two milling machines, property of Becker 
Company, plaintiff, in transit from Chicago to Boston, and the only 
litigated question was the amount of recovery. Trial was had before 
the District Court without a jury. 

Plaintiff at Boston was manufacturer of a particular type of milling 
machine devised by it, and it owned the special plans, prints, patterns, 
dies, jigs, tools, etc., necessary for manufacturing. It also had its sell- 
ing arrangements through which alone these machines, when new, 
could be purchased by users. 

Users of these machines were manufacturers of various steel prod- 
ucts who procured them at the most convenient machinery center from 

^=9Fo7 other cases see same topic ft KEY-NUMBER Id all Key-Numbered Digests A Indezee 
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independent firms or corporations that were acting as "manufactur- 
ers' agents," and installed them as plant equipment. 

Having a larger demand in 1916 to 1918 than it could supply through 
its own factory, plaintiff engaged Miehle Company of Chicago to fab- 
ricate two hundred of these machines; Under this arrangement Miehle 
Company furnished its factory, the raw materials and the labor, and 
plaintiff furnished the special prints, patterns, dies^ tools, etc,, through 
which alone these machines could be made, and also its own mechanical 
engineer to inspect materials and workmanship during manufacture in 
order to see that the machines as finished corresponded to specifications. 

[1] Plaintiff was given judgment for $4,010 for each machine. 
From evidence of demand for the machines and numerous sales by the 
aforesaid "manufacturers' agents" at that unvarying price, fixed by 
plaintiff, the court found that such was their "market value." And now 
plaintiff contends that the judgment is unassailable because such find- 
ing of fact was not properly questioned, and because, even if it had 
been, it is supported by the undisputed evidence. True, the finding of 
"market value" based on safes as aforesaid must stand ; but the ultimate 
fact for the court to find as the only legal basis of recovery was the 
amount of money that would make plaintiff whole for the destruction 
of the machines. And if the uniform price that users were paying to 
the "manufacturers' agents" for plaintiff's machines was not the true 
measure of plaintiff's loss, defendant's objections to the adoption of 
that standard must be considered. 

[2-6] Defendant's first insistence is that the recovery should have 
been limited to $1,850 for each machine, that being the amount plain- 
tiff paid Miehle Company for fabrication. Manifestly the cost of re- 
placement was more, for we know from common knowledge that the 
expense of maintaining engineering and experimental departments in 
factories, as well as expense for superintendence and all other proper 
items of overhead, must be apportioned to product and charged as parts 
of the manufacturing cost. Defendant engaged to deliver the machines 
at Boston, and therefore must compensate plaintiff for the loss caused 
by the failure to deliver. As defendant was not guilty of any intention- 
al wrong, and as no special use of the machines by plaintiff to bring 
Hadley v. Baxendale, 9 Exch. 341, into the case was shown, plaintiff 
was entitled only to compensation. And manufacturing cost is not nec- 
essarily commensurate with compensation. If, the machines having 
been delivered, plaintiff would have made a net profit above manufac- 
turing cost, that would have been its good fortune; and if a loss had 
resulted, plaintiff would have had to bear it. There is no objection to 
profits as such ; it is only when an attempt to ascertain them leads to 
conjecture and speculation that profits are rejected. 

[8] Against adoption of the $4,010 that purchasers had to pay for 
a Becker machine as the measure of plaintiff's damage, defendant 
argues that, because there was no market place or public exchange in 
which by competitive offers and bids the "market price" of these 
machines could be determined, they had no "market price" from which 
the court could find their "market value." Thus defendant would ad- 
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mit liability to the grower of inspected and graded wheat, which is 
bought and sold in public markets or exchanges, for the amount pur- 
chasers were willing to pay, but would deny liability to the maker of 
a specific type of automobile, which could be purchased only through 
the maker's selling arrangements, for the amount purchasers were will- 
ing to pay. It seem§ clear to us that in either case the amount purchas- 
ers were willing to pay would be evidence of the sales value. 

In their discussion of "market price" as evidence of "market value" 
and of *'market value" as measurement of plaintifFs damage the par- 
ties have cited numerous cases.* 

For the purpose of determining whether the "market value" correctly 
n\easured plaintiff's loss we note certain additional cases.* 

Cases cited by the parties have to do with breaches of sales contracts. 
In controversies of that character the thing destroyed is the sales con- 
tract, and the plaintiff, either seller or buyer, is entitled to compensation 
for the loss occasioned by its destruction. That loss is measured by the 
distance between the contract price at one end and the. market price as 
evidence of market value at the other ; and there is no reason for in- 
quiring what selling costs or what buying costs were incurred in mak- 
ing the original sale and purchase because seller and buyer met and 
each included all his costs in agreeing upon the price ; and similarly if 
the plaintiff has fixed his loss by a resale or a repurchase (it being im- 
material whether he has or not, for the measure of his damage is the 
same in either event), the costs of resale or repurchase are included in 

iBy plaintiff: Hetland t. BUstad, 140 Iowa, 411, 118 N. W. 422; Sanford 
V. Peck, 63 Conn. 486, 27 Atl. 1057 ; City of Paris v. Baldwin Bros.. 169 Ky. 
802, 185 S. W. 144; M. K. & T. Ry. Co. v. Crews, 54 Tex. Civ. App. 548, 120 
S. W. 1110; Parish & Co. v. Yazoo & M. V. Ry. Co., 103 Miss. 288, 60 South. 
322; Fort Worth & D. C. Ry. Co. v. Hapgood (Tex. dv. App.) 210 S. W. 
969 ; Home Construction Co. v. Church, 14 Ky. Law Rep. 807 ; Buf ord & Co. 
V. McGetchie, 60 Iowa, 298, 14 N. W. 71K); GarUngton v. Fort Worth & D. 
C. Ry. Co., 34 Tex. Civ. App. 274, 78 S. W. 368; SchaU v. Northland Motor 
Car Co., 123 Minn. 214, 143 N. W. 357 ; State v. Meysenburg, 171 Mo. 1, 71 
S. W. 229 ; Carr v. Moore, 41 N. H. 131 ; Budd v. Van Orden, 33 N. J. Bq. 143. 

By defendant: Lovejoy v. Michels, 88 Mich. 15, 49 N. W. 901, 13 L, R. A- 
770 ; Grand Tower Co. v. PhUlips, 23 Wall. 471, 23 L. Ed. 71 ; Davis v. Grand 
Rapids School Furniture Co., 41 W. Va. 717, 24 S. B. 630 ; Ran v. Seidenberg. 
53 Misc. Rop. 386, 104 N. Y. Supp. 798; Carey Lithograph Co. v. Magazine & 
Book Co., 70 Misc. Rep. 541, 127 N. Y. Supp. 300; Henry v. North Am. Ry. 
Const. Co., 158 Fed. 79, 85 0. C. A. 409 ; Marsh v. McPherson, 105 U. 8. 709, 
26 L,. Ed. 1139; McFadden v. Henderson, 128 Ala. 221, 29 South. 640; Theiss 
V. Weiss, 166 Pa. 9, 31 Atl. 63, 45 Am. St. Rep. 638; Lawrence v. Porter, 63 
Fed. 62, 11 C. C. A. 27, 26 L. R. A. 167 ; Pittsburg Sheet Steel Mfg. Co. v. 
West Penn Sheet Steel Co., 201 Pa. 150, 50 Atl. 935; Foss v. Heineman, 144 
Wis. 146, 128 N. W. 881 ; Salmon v. Helena Box Co., 147 Fed. 408, 77 C. C. 
A. 586; Warren v. Stoddart, 105 U. S. 224, 26 L. Ed. 1117; Morris v. Supplee, 
208 Pa. 253, 57 Atl. 566; Wicker v. Hoppock, 6 Wall. ^. 18 L. Ed. 752; 
Crowley v. Burns Boiler Mfg. Co., 100 Minn. 178, 110 N. W. 969 ; Wade Mc- 
Henry Lumber Co. v. Frank Spangler Co., 230 Fed. 418, 144 0. C. A. 560. 

2 Hetzel V. B. & O. R. Co., 1(\9 U, S. 26, 38, 18 Sup. Ct. 255, 42 L. Ed- 648; 
Pnissian Nat. Ins. Co. v. Lawrence, 221 Fed. 931, 137 C. O. A. 501, L. R. A. 
1915E, 489, and note ; Mechanics' Ins. Co. v. Hoover DistiUing Co., 182 Fed. 
590, 105 C. C. A. 128, 31 L. R. A. (N. S.) 873; Chicago G. W. Ry. Co. v. 
Gitchell, 95 lU. App. 1. 
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the new price ; and neither party to the suit should be permitted to add 
to or subtract from the difference between contract price and market 
vakie an expense that has been satisfied in the new price. 

[7, 8] Is a manufacturer whose finished articles are destroyed enti- 
tled to recover what purchasers were willing to pay against a defend- 
ant who is only liable to make good the manufacturer's actual loss? We 
had hoped to find an answer in cases against carriers or against in- 
surers ; but we have found no case in which the question of the defend- 
ant's right to have deducted from the "market value" the manufactur- 
er's selling costs has been explicitly considered. When the property 
was destroyed where there was no local market, it has been held that, 
if the property was produced to sell, the plaintiff was entitled to the 
market value at the nearest fair market, less the costs of transporta- 
tion to that market ; and, if the property was held for use at the place 
of destruction, the plaintiff was entitled to the market value at the 
nearest fair market, plus the costs of transportation from that market 
to the place of use. It may be said that the courts have decided,' sub 
silentio, that no other costs are to be taken into account. And in many 
cases the question of selling expense might be trivial, as where the 
deerhunter shoots the calf and the farmer proves that buyers come reg- 
ularly t9 his farm and offer a certain price for like calves. If that were 
true in all cases, the question might be ignored by virtue of the maxim, 
de minimis. But from the present record the question obtrudes as one 
of material consequence. Plaintiff's selling arrangements were through 
"manufacturers' agents." The unavoidable inference from the evi- 
dence is that these "manufacturers' agents" were purchasers of plain- 
tiff's machines on their own account for resale at $4,010, or that they 
were selling agents on commission. And so plaintiff's net receipts would 
be either its wholesale price or its retail price less commission. On 
manufactured articles, of which the maker has exclusive control, and the 
selling price of which runs into the thousands, discounts from list pric- 
es or commissions on sales frequently reach or exceed 25 per cent. 
Even if these "manufacturers' agents" were branch houses of plaintiff, 
the question would not be materially different. Plaintiff in no event 
would be entitled to more than compensation for its actual loss; and 
the burden was on plaintiff to show what that loss was with tha^ degree 
of certainty of which the case is capable. 

This must be so unless defendant is to be treated as though it had 
made a contract to buy these machines from plaintiff at $4,010 each. 
But that would be an assumption contrary to fact. What defendant 
destroyed was machines, not a sales contract ; and plaintiff's loss must 
be determined by looking only to that which was in fact destroyed. 

The judgment is reversed and the cause remanded for consentaneous 
proceedings. 
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Petition of STUART et al. 
In re NATIONAL ARTIFICIAL SILK 00. 

(arcuit CJourt of Appeals, Sixth arcuit May 6, 1921.) 

No. 3511. 

h Bankniptcy «=i>250(l), 252— Courts 0=»366( 7)— Whether stoekholders' lia- 
bility is asset to oorporation or creditors is question of state law; stock- 
holder's liability enforceable by bankruptcy trusts; bankruptcy court 
•may authorize oompromise of stocldiolder's Uability. 

The question whether the liability of stockholders of a bankrupt cor- 
poration for the unpaid portion of the purchase price of the stock la an 
asset of the corporation or belongs to the creditors only depends on the 
laws of the state where the corporation was organized, and under the laws 
of Ohio ds settled by the decision of Its Supreme Court the liability be- 
longs to the corporation, and may be enforced by the trustee In bankruptcy 
for the benefit of the general creditors, so that the bankruptcy court has 
Jurisdiction generally, under Bankruptcy Act, { 27 (Comp. St. § 9611), to 
authorize a compromise of such liability. 

2. Bankmpt<7 <®=»252 — Trustee has power to compromise cootat^versy in which 
all creifitors have not an equal interest. 

Under Bankruptcy Act, § 27 (Comp. St. $ 9611), authorizing the trustee 
with the approval of the court to compromise any controversy, the trus- 
tee's authority Is unlimited^ and includes the authority to compromise 
controversies. In which all creditors of the bankrupt have not the same in- 
terest. 

8. Bankruptcy <&=»252 — ^Uncertainty and cost of litigation considered in de- 
tennining advisahility of compromise. 

In determining the advisability of a compromise, the trustee in bank- 
ruptcy and the court had the right to take into account the uncertainty 
and cost of litigation to enforce the liability, as well as the existence of un- 
settled questions of liability. 

4. Bankruptcy C=»252 — Compromise of stockholders' liability to aToid defense 

to some creditors' claims held proper exercise of discretion. 

The approval of a compromise between the trustee In bankruptcy and 
the stockholders of the bankrupt corporation was a proper exercise of 
discretion, where the stockholders asserted knowledge by some of the 
creditors of the terms on which the stock was purchased, which would 
defeat the stockholders' linbility as to such creditors, since the trustee 
could not split up the estate's cause of action; and bring suit in the in- 
terest alone of creditors who had no knowledge of the facts, and by the 
compromise the trustee realized for all creditors three-fourths as much as 
could have been realized by successful litigation. 

5. Bankruptcy 0=»446— Petition to revise does not authorize sulistitution of 

court's discretion for that of trustee. 

In a proceeding to revise, under Bankruptcy Act, § 24b (Comp. St { 
9608) , ques|:ions of law only are presented, and the appellate court Is not 
authorized to substitute its discretion fbr that of the trustee In making 
a compromise with stockholders of the bankrupt corporation and of the 
District Court In approving It. 

6. Bankruptcy <Cfc=»252 — ^Approval of compnmilse by District Court held not a 

detemtilnation of stockholders' defenses. 

The action of the District Court in approving a compromise by the 
trustee with the stockholders of a bankrupt corporation is not a judicial 
determination of the legal defenses made by the stockholders against 
their liability, and therefore not subject to the objection that such determi- 
nation was beyond the court's jurisdiction. 

^=»For other cases see same topic & KEY-NUMBER In all Key-Numbered Dlseets ft Indexes 
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7. Bankruptcy €=:»447— Appellate court held without Jurisdiction to direct 
preference to eertain creditors against receipts from compromise. 

The Circuit Court of Appeals cannot, on petition to revise an order ap- 
proving a compromise between trustee In bankruptcy and stockholders of 
bankrupt eori>oration, direct a modification of the order, so as to per- 
mit the petitioners for revision to obtain in the court below an adjudica- 
tion of their claimed priorities over other creditors, based on the claim 
that petitioners were ignorant of the terms of the sale of stock, and 
therefore entitled to recover from the stockholders, notwithstanding the 
defense that other stockholders had extended credit with knowledge of the 
terms of such sale. 

Petition to Revise an Order of the District Court of the United States 
for the Eastern Division of the Northern District of Ohio ; D. C. Wes- 
tenhaver, Judge. 

In the matter of the National Artificial Silk Company, bankrupt. 
Petition by James L. Stuart and another to revise an order of the Dis- 
trict Court approving the compromise with the stockholders of the 
bankrupt corporation. Affirmed. 

H. H. McKeeban, of Cleveland, Ohio, and F. W. Miller, of Pitts- 
burgh, Pa. (Dustin, McKeehan, Merrick, Arter & Stewart, of Cleve- 
land, Ohio, Robb & Miller and F. W. Miller, all of Pittsburgh, Pa., and 
H. H. McKeehan, of Cleveland, Ohio, on the brief), for petitioners. 

A. V. Cannon, of Cleveland, Ohio (White, Johnson, Cannon & 
Spieth, of Cleveland, Ohio, on the brief), for respondent. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. The bankrupt is a corporation organ- 
ized under the laws of Ohio, with a permissible capital stock of $5,- 
000,000, partly preferred and partly common ; the shares of each class 
being of a par value of $100 each. The greater part of the outstanding 
stock was sold by the corporation at a price of $100 for one share of 
preferred stock plus one-half share of common stock, the stock being 
issued under arrangement between the corporation and the purchasing 
shareholders as fully paid and nonassessable. Debts amounting to 
$391,037 were proven against the bankrupt's estate, on which there 
were paid from its assets dividends amounting to 43% per cent., leaving 
an unpaid balance of $221,588, with only about $7,500 left in the hands 
of the trustee. The referee accordingly ordered an assessment against 
stockholders of 60 per cent. This order is still pending in the District 
Court on petition to review. Later the referee, after notice to 
creditors, approved a proposed compromise settlement with the stock- 
holders at $25 for each share of common slock not previously in fact 
fully paid for. This order was confirmed by the District Judge, with a 
modification not here important. This proceeding is to revise that 
order. 

The claim of petitioner Stuart had been allowed in the sum of $75,- 
000, and that of the Sturtevant Company in the sum of $5,500, 
on each of which claims the dividends above mentioned had been paid. 

The primary ground of attack upon the compromise order is that the 

. I ' ■ ' - < <n 
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right to collect unpaid subscriptions for capital stock is not an asset 
of the corporation, but belongs solely to creditors, and thus that there 
was no jurisdiction or authority to make or sanction the compromise. 

[1] Whether the liability in question is a corporate asset or belongs 
to creditors only depends upon the laws of Ohio. Converse v. Hamil- 
ton, 224 U. S. 243, 253, 32 Sup. Ct. 415, 56 L. Ed. 749, Ann. Cas. 
1913D, 1292; Kiskadden v. Steinle (C. C. A. 6) 203 Fed. 375, 378, 121 
C. C. A. 559; Courtney v. Croxton (C. C. A. 6) 239 Fed. 247, 249, 
152 C. C. A. 235. Under the laws of that state, as settled by the de- 
cision of its Supreme Court, and as held by this court, the liability in 
question belongs to the corporation, and may be enforced by the trus- 
tee in bankruptcy for the benefit of general creditors. Gates v. Tippe- 
canoe Stone Co., 57 Ohio St. 60, 48 N. E. 285, 63 Am. St. Rep. 705 ; 
Kiskadden v. Steinle, supra, 203 Fed. at page 378 et seq., 121 C. C. A. 
559. The bankruptcy court thus had jurisdiction generally, under 
section 27 of the act (Comp. St. §■ 9611), to authorize a compromise of 
the st^kholders* liability for unpaid stock subscriptions. But peti- 
tioners* objections to the exercise of such jurisdiction are not merely 
general. 

It appears from the referee's certificate of facts and opinion that the 
order for assessing stockholders was vigorously resisted by those rep- 
resenting three-fifths of the capital stock involved, and upon the con- 
tentions, first, that certain of the bankrupt's creditors were not entitled 
to participate in any amount realized from the assessment for the rea- 
son that they gave credit to the bankrupt with knowledge of the 
terms on which the stock was sold ; and, second, that the claims of cer- 
tain ' creditors were incurred prior to the time the stock was so issued. 
The referee was impressed with the seriousness of these defenses and 
of the existence of ample ground for belief that the contesting stock- 
holders seriously intended to pursue that defense unless compromise 
were reached. He found that if the 60 per cent, assessment were sus- 
tained, about $214,000 gross would be realized therefrom, assuming 
that ^11 would pay; that under the proposed compromise stockholders 
would pay gross more than $140,000, which would insure to creditors, 
above further expenses and administration costs, an amount which add- 
ed to previous dividends would net not less than 75 per cent, of all 
claims. The referee was persuaded to favor the compromise by the 
considerations just stated, and by the belief that thereby the estate would 
be saved considerable expense of litigation and creditors given im- 
mediately a definite amount, believing it for their interest to receive 
presently a smaller amount as against a mere possibility of a larger sum, 
and in the face of the possibility of an even less amount than the com- 
promise would insure, and the fact also that the petitioners, who alone 
were opposing the compromise, represented but a trifle over 20 per cent, 
of the total amount of indebtedness. 

The chief vice in the compromise, as asserted by petitioners, is that 
it involves the rights of the creditors of the bankrupt, as among them- 
selves, and not merely the claims of the bankrupt estate against persons 
indebted to it. It is argued that no defense is made by the stock- 



Digitized by 



Google 



PETITION OP STUART 9^1 

(272 F.) 

holders against the right of recovery on behalf of petitioners, at 
least, and that they are therefore entitled to be paid in full, what- 
ever the result of the stockholders' defense may be; that possibly 
petitioners are the only creditors entitled to the benefit of the stockhold- 
ers* liability; that the trustee is such only for the /creditors entitled to 
share in the fund realized ; that only such creditors should be permitted 
to have any voice in the management of the collection from the stock- 
holders, and that if it is uncertain (as petitioners concede it is)^ what 
creditors are entitled to the benefit of the stockholders' liability, such 
question should be determined in advance of considering the question 
of compromise; that in considering the question of assessing stock- 
holders, both the referee and the bankruptcy court are limited to a 
determination whether or not an assessment should be made and the 
amount thereof ; and that in the instant case the referee exceeded his 
authority by undertaking to judicially determine the legal defenses of 
the stockholders as against their liability, which were more properly in- 
terposable by the stockholders only in a plenary suit against them by 
the trustee. 

[2] In our opinion the considerations urged by petitioners do not 
imperatively deny jurisdiction to make the compromise in question. 
The authority to compromise conferred by section 27 of the Bank- 
ruptcy Act is in terms unlimited : 

'*The trustee may, with the approval of the court, compromise any contro- 
versy arising in the administration of the estate upon such terms as he may 
deem for the best interests of the estate." 

[3] The section clearly does not limit the right of compromise to 
controversies in which all creditors have the same interest. Conflicts 
of interest between creditors of a bankrupt's estate are, to say the least, 
not unusual. In determining the advisability of compromise, the 
trustee and the court had the right to take into account the' uncertainty 
and cost of litigation, as well as the existence of unsettled questions of 
liability. Petition of Baxter (C. C. A. 6) 269 Fed. 344, 349, certiorari 

denied by Supreme Court (April 25, 1921) 255 U. S. , 41 Sup. Ct 

535, 65 L. Ed. ; In re Kranich (D. C.) 174 Fed. 908 (opinion by 

Judge McPherson). 

[4] The fact (which we assume for the purposes of this opinion) 
that the stockholders had no effective defense against the claims of 
petitioners, and others (if any) similarly situated, does not, in our opin- 
ion, exclude the exercise of discretion as to compromise. Assuming 
that the stockholders affirmatively recognized a liability to or on ac- 
count of petitioners (although that does not clearly appear), to say the 
least it is not shown that the stockholders were willing to pay over to 
the trustee the amount to which either petitioners alone, or petitioners 
and others similarly situated, claimed to be entitled, reserving their de- 
fense as to the remaining creditors ; nor does it appear which ones of 
the creditors, other than petitioners, and in what amounts, were situ- 

1 See Gates v. Tippecanoe Co., supra, and Tnoms v. Goodman (0. O. A. 6)i 
254 Fed. 89, 165 C. O. A. 449. 
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ated similarly to them. The trustee was confronted by a condition; he 
could not split up the estate's cause of action, and bring separate suit 
in the interest alone of petitioners, or in the interest only of petitioners 
and those believed by the trustee to be similarly situated. He must sue, 
if at all, for the benefit of all creditors, unless those who clearly had no 
rights. He had no authority to decide for himself, as against claims of 
other creditors to the contrary, that petitioners and others similarly situ- 
ated were the only ones entitled to relief. He could not accept, in dis- 
charge pro tanto of stockholders' liability, even voluntary payments for 
the benefit of petitioners and those whom he thought were similarly en- 
titled, unless it was clear that the unpaid and enforceable stockholders' 
subscriptions were sufficient to provide for all creditors entitled. 
Whether the trustee did so or not, he had the right to take into account 
the possibility that a recovery merely on account of the claims of 
petitioners might, under the bankruptcy law be distributable among 
all creditors,^ as well as the fact that no creditors situated similarly 
to petitioners (if there were any) objected to the compromise, and the 
further fact that if at the end of the litigation recovery should be had 
only on account of petitioners' claims and entirely for their benefit, the 
expenses of litigation might reduce their net recovery to less than 
reasonably assured under the compromise, which was expected to 
realize a net aggregate (taking into account prior dividends), without 
litigation, three-fourths as great as by the proposed assessment, after 
successful litigation. 

[5,8] It is true that the compromise is on the basis that all creditors 
shall share equally, but we scarcely need say that this proceeding to 
revise under section 24b of the act (Comp. St. § 9608) presents ques- 
tions of law only; it does not authorize us, even if we were so dis- 
posed, to substitute our discretion for that of the trustee and the 
court, who Were charged with the administration of the estate. We 
cannot, as matter of law, say that the trustee and the court have, in 
adopting this compromise, exceeded the limits of reasonable discretion, 
taking into account all the considerations to which attention has been 
called. Setting to one side questions of the legal right of the respective 
classes of creditors (in the absence of compromise) to participate in 
the recovery from stockholders, not only may it well be that no com- 
promise was possible unless all creditors share equally, but presumably 
the trustee and the court regarded such compromise for the best in- 

2 In Globe Bank v. Martin, 236 U. S. 288, 35 Sup. Ct. 377, 59 L. Ed. 583, it 
was held that the proceeds of lands conveyed by the bankrupt In fraud of 
creditors, and recovered by the trustee, were distributable under the bank- 
ruptcy among all creditors, and not alone those existing at tlie date of the- 
fraudulent transfer but subsequent thereto, notwithstanding th« statutes of 
Kentucky, in which the lands were situated, permitted the setting aside of 
such transfer in the interest of those creditors only who were such at the time 
the transfer was made ; and although the property so conveyed had been at- 
tached within four months of bankruptcy by creditors of the latter class. 
Whether under the Bankruptcy Act (Comp. St. §§ 9585-9656) less favorable 
consideration would, as applied to this case, be given general creditors we a?e- 
not called upon to decide. 
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tcrest, not only of creditors generally, but of each class of creditors.' 
We do not think the action of the District Court can properly be said 
to amount to a judicial determination of the legal defenses made by 
the stockholders against their liability. 

Assuming that, except for the bankruptcy, petitioners would be en- 
titled to preferential rights as against stockholders, their present plight 
is, in our opinion, but a misfortune incident to bankruptcy, which in 
this case creates a situation more or less artificial, due to the fact that 
petitioners can proceed only through the trustee in a fjroceeding for 
the collection of a debt as owing to the bankrupt. 

[7] It results from these views that the order approving the com- 
promise should, in our opinion, be affirmed, and that we are not at 
liberty to direct a modification of the order, so as to permit petitioners 
to obtain in the court below an adjudication of their alleged priorities 
over other creditors, nearly 80 per cent, of whom have assented to or 
acquiesced in the order of compromise, and presumably upon the theory 
of ratable distribution in the amount realized thereby, and as to whom 
any departure therefrom would be unjust. 



GRAND VALLEY WATER USERS' ASS'N ▼. ZUMBRUNN. 

(Carcult Court of Appeals, Eighth Circuit. AprU 14, 1921.) 
No. 6578. 

1. Appeal and error ^»173(6)— That eorpoiate oontrad was ultra vires ean- 

not be first raised on appeal. 

Where the claim that the contract, in furtherance of which the de- 
fendant corporation gave the notes in suit, was beyond the powers of the 
corporations, was not raised in the answer, or presented or ruled upon 
by the trial court, though the answer expressly alleged that such con- 
tract was made, error cannot be predicated on the failure of the trial 
court to sustain a defense to the note because the contract was beyond the 
powers of the corporation. 

2. Corporations ^=»465 — ^Lender's knowle4ge that money was to be used for 

unauthorized purpose does not defeat reeoTery on note. 

Where a corporation had the general power to borrow money and to 
promise to pay Indebtedness, It cannot defeat recovery on a note executed 
by it by the plea that the money borrowed on the note was used by it in 
furtherance of an ultra vires contract, even though the lender of the 
money knew that it was to be so used, since the lender owed no duty to 
defendant to supervise the disposition of the money loaned to It. 

3. Contracts ^!==>102 — ^Recovery not defeated by intention to do unlawful act, 

not part of consideration or of performance of agreement. 

One who has received the benefits of a complete performance of a con- 
tract, which was neither malum in se nor malum prohibitum, cannot suc- 
cessfully defend an action for the payment of his indebtedness accrued 
thereon, on the ground that either he or another intended to do some un- 
lawful act, which was no part of the consideration nor of the perform- 
ance of the agreement. 

• It is stated in respondentia brief, and without criticism, that the trustee 
has already collected from stockholders more than $125,000 under the com- 
promise order. Manifestly, if this order is reversed, these collections must all 
be returned, and resort had to litigation. 
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4. Appeal and error <&=>1056(5)— Exelnsion of evidenee inraffideai to smtafai 

defense on trial to court, not prejudicial to defendant. 

On a trial to the court, the exclusion of evidence offered on behalf of de- 
fendant, which, if admitted, would not have been sufficient, when taken 
with the evidence received, to have warranted a finding of the court for 
defendant, was not prejudicial to defendant. 

5. Estoppel <&=»114— Need not be specially pleaded, when based on note on 

which recovery is sought. 

Plaintiff can rely on estoppel of defendant to assert that the execution 
and delivery of the note in suit was beyond its corporate powers, without 
specially pleading such estoppel, where the estoppel relied on was, based 
on the note,* which the plaintiff pleaded and proved, and on other evidence, 
which the defendant introduced. 

6. Corporations <S=»450— Notes exceeding debt limit not a delictum, so that eor- 

poration could defeat recovery tliereon on plea that payee waa in pari de- 
Ucto with it. 

The execution by a corporation of notes which made its outstanding in- 
debtedness exceed the amount authorized by its charter does not Ipvolve 
any delictum or moral turpitude, so that the corporation cannot defeat 
recovery on such notes on the plea that the payee was in pari delicto with 
it. 

7. Corporations ^=s>450— Notes exceeding debt limit not invalid, in absence of 

statute. 

The fact that notes given by a corporation for money loaned to it made 
its indebtedness exceed the amount authorized by its charter does not 
render the notes invalid, in the absence of a statute imposing such 
penalty. 

8. Coiporations ^=s>450— Notes in exeess of debt limit are voidable, and bind- 

ing after consideration was paid. 

A contract by a corporation to borrow money In excess of the debt limit 
authorized by its charter is voidable, and not void ; and where it has been 
fully performed, by the lending of money to the corporation and the execu* 
tion of notes therefor, the corporation cannot refuse payment of the notes. 

9. Evidence O»40!2— Parol evidenee is inadmossible to show agreement tliat ab- 

solute notes were payable only from sales of land. 

In an action on notes executed by a corporation for money loaned to it, 
parol evidence is* Inadmissible to show that the notes, which on their face 
were payable absolutely, were to be paid only from the proceeds of sales 
of the corporation's lands. 

In Error to the District Court of the United Stales for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by Sadie Greer Zumbrunn against the Grand Valley Water 
Users' Association. Judgment for plaintiff, and defendant brings er- 
ror. Affirmed. 

W. H. Gabbert, of Denver, Colo. (Guy V. Sternberg and S. G. Mc- 
Mullin, both of Grand Junction, Colo., on the brief), for plaintiff in 
error. 

Frank McLaughlin, of Denver, Colo. (W. F. Zumbrunn, of Kansas 
City, Mo., and Frank Exline, of Denver, Colo., on the brief), for de- 
fendant in error. 

Before SANBORN, GARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiff below, Mrs. Zumbrunn, is 
the wife of Mr. W. F. Zumbrunn, who was her agent, and who, with 

^s»For oilier cases see same topic & KET-NUMBER in all Key-Numbered DlgesU ft Indezee 
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her consent, loaned her money on the promissory notes for $6,500 of 
the defendant below, the Grand Valley Water Users' Association, a 
corporation of the state of Colorado, organized to co-operate with the 
government of the United States in the construction, maintenance, and 
operation of the Grand Valley project, an irrigating canal under con- 
struction by the United States Reclamation Service. Mr. Zumbrunn 
conducted the negotiations which resulted in Mrs. Zumbrunn's loan, 
so that his knowledge was hers. 

The association pleaded three defenses: (1) That the notes were 
given by it with Zumbrunn's knowledge, without any consideration 
moving to it, for the accommodation of Charles C. Ladd, for the pur- 
pose of lending the Association's name to Ladd to enable him to ob- 
tain credit; (2) that the notes were void, because one of the defendant's 
articles of incorporation provided that its "indebtedness, other than 
that incurred for construction or purchasing the canal, shall not exceed 
two-thirds of its capital stock," that its issued and outstanding capital 
stock, when it gave the notes, was 22,000 shares, of the par value of 
$1 each, and its indebtedness not incurred for construction or purchas- 
ing the canal was $15,000, and that Zumbrunn knew those facts; and 
(3) that Ladd had made a contract with the defendant to act as its 
colonization agent to sell lands to and locate settlers on the lands in 
its irrigation district, that Ladd wanted $6,500 to conduct at Kansas 
City, Mo., this business of selling these lands, that he went to Grand 
Junction, Colo.^ and with the aid of Zumbrunn persuaded the de- 
fendant to give the notes in suit to enable Ladd to get this $6,500, and 
to agree to retain the moneys it should receive from the sales of land 
by Ladd to pay the notes as they became due, that Zumbrunn agreed 
that the notes should be paid in that and in no other way, that Ladd 
entered upon the performance of his contract, and the defendant, with 
the consent of the plaintiff, paid him the commissions he earned there- 
under. 

The plaintiff, by her reply, denied all the averments of new matter 
in this answer. A jury was waived. The court tried the case, and made 
special findings of the facts: (1) That the notes were made by the 
defendant in consideration of the amounts thereof, which were re- 
ceived by it from the plaintiff for its own benefit, that it borrowed 
these amounts from the plaintiff to perform its contract with Ladd, 
and that, when those amounts were paid over to Ladd, that was done 
by its direction, to enable it to perform its contract with Ladd, and the 
defendant was not an accommodation maker or indorser of the notes ; 
(2) that all the sums named in the notes as principals were paid by the 
plaintiff to the defendant and distributed on its orders, and that it was 
estopped from maintaining its plea that the execution of the notes was 
beyond the powers of the corporation ; and (3) that the evidence entire- 
ly failed to establish that there was any agreement between the plain- 
tiff and the defendant that the notes should be paid out of the nioneys 
received from the sales of land by Ladd, and in no other way ; and it 
rendered judgment against the defendant for $8,352.10, the amount of 
the notes and interest. 
272 F.—eO 
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The first defense set up in the answer was that the defendant did 
not receive any consideration for the notes, but made them with the 
knowledge of Zumbrunn for the accommodation of Ladd. In this court 
this is^the argument in support of this defense: (a) The defendant 
had no power to do business outside of the state of Colorado, because 
section 847, Rev. Stat. Colorado 1908, provides that, "when any 
company shall be created under the laws of this state for the pur- 
pose of carrying on part of its business beyond the limits thereof, such 
certificate [the certificate for incorporation] shall state that JEact"; 
the certificate for the incorporation of the defendant did not state any 
such fact; section 861 of the Revised Statutes of Colorado 1908, pro- 
vided that it might be lawful for such a corporation, existing for the 
purpose, among others, of carrying on part of its busineiss in another 
state to accept any law of such state, and to exercise any powers, privi- 
leges, and franchises conferred by such laws; the contract between the 
defendant and Ladd was beyond the powers of the defendant, because 
it contained agreements that the defendant would employ Ladd as its 
agent in Missouri, Kansas, Iowa, and Nebraska to procure purchasers 
of and settlers upon the lands in its irrigation district in Colorado, and 
that it would advance and lend to him $6,500, as well as agreements 
that Ladd would perform his duties as such agent in those states, (b) 
The defendant received no consideration for its notes, and was an ac- 
commodation maker, although the plaintiff by its direction furnished 
the $6,500, and at its request paid it over to Ladd, and the making of 
the notes was therefore beyond its powers, and they were therefore 
void. 

[1] This argument has received thoughtful consideration, but for 
several reasons it has failed to convince that there was any error in 
the trial and decision of this issue of accommodation maker or not in 
the court below. In the first place there was no averment or plea in 
the answer that the defendant's contract with Ladd was beyond the 
powers of the corporation and void, nor does the record of the trial 
mdicate that any such claim was presented or ruled by the trial court, 
while the defendant in its answer expressly alleged that the Ladd con- 
tract was made, and it is too late now to predicate error in the trial of 
this case upon the failure of the trial court to sustain the first defense 
because the Ladd contract was beyond the powers of the defendant and 
void when no such claim appears to have been made or ruled at the trial. 

[2] In the second place, if the concession were made that the de- 
fendant had no corporate power to do business outside of Colorado, 
that the Ladd contract was void for that reason, that the defendant 
knew these facts and the facts that the defendant intended to use 
and was using the money the plaintiff loaned to it in consideration of 
its notes to enable the defendant to perform its part of that contract, 
nevertheless those facts would not, as against the defendant, avoid the 
notes or defeat her action upon them. Under the statutes of Colorado, 
and the defendant's articles of incorporation, it was granted the gen- 
eral power to borrow money, to incur and promise to pay indebtedness, 
and to perform any other necessary or appropriate acts, to acquire it 
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ai^y manner wloatsoever, to maintain and to operate any irrigation 
works. The defendant, therefore, had the general power to borrow 
the $6,500 of the plaintiff and to make its notes to repay it. The 
plaintiff had no right and it owed the defendant no duty to supervise, 
control, or direct the disposition by the defendant of the money she 
loaned to it, and for which the defendant gave her its written promises 
to pay. Therefore it is no defense to those notes that the plaintiff knew 
that file defendant intended to use and was using that money foolishly, 
or to its detriment, or to perform its part of a contract which may have 
been, but which neither party to the notes probably then suspected was, 
beyond the powers of the corporation, and which was not evil in itself. 
The result is that the claim that the defendant was an accommodation 
maker cannot be sustained on the ground that the contract between the 
corporation and Ladd was ultra vires. 

[3] One who has received the benefits of the complete performance 
by the plaintiff of a contract, which was neither malum in se nor malum 
prohibitum, cannot successfully defend an action for the payment of his 
indebtedness which has accrued therefrom on the ground that either he 
or another intended *to do some unlawful act, which was no part of the 
consideration nor of the performance of the agreement. Hanover Nat. 
Bank v. First Nat. Bank (8th C. C. A.) 109 Fed. 421, 427, 48 C. C. 
A. 482; Armstrong v. Toler, 11 Wheat. 258, 272, 278, 6 L. Ed. 468; 
McBlair v. Gibbes, 17 How. 232, 235, 236, 15 L. Ed. 132; Brooks v. 
Martin, 2 Wall. 70, 81, 17 L. Ed. 732; Ramsay v. Crevlin (8th C. C. 
A.) 254 Fed. 813, 820, 166 C. C. A. 259; In re Johnson (D. C.) 224 
Fed. 180, 186. 

[4] The court below rejected some evidence offered by the defend- 
ant to sustain its claim that it was an accommodation maker, but none 
that, if admitted, would, when taken together with the evidence receiv- 
ed, liave, presented such substantial evidence to sustain that claim as 
would have warranted a finding of the court below in support of it, and 
there was no prejudicial error in the trial of the issue of accommoda- 
tion maker or not. 

[5] It is assigned as error that the court below held that the defend- 
ant was estopped from maintaining its defense to.. the notes that their 
execution and delivery were beyond its corporate tpbwers, because they 
increased its indebtedness, cill^r than that incurred for the construction 
or purchasing of the canal, beyond two-thirds of its capital stock. In 
support of this assignment counsel argue that no estoppel was pleaded 
by the plaintiff ; but it is not necessary for a plaintiff to plead an estop- 
pel which the defendant itself proves, and the estoppel in this case, 
if it exists, is based on the notes which the plaintiff pleaded and proved,, 
and on other evidence which the defendant introduced. 

[8] They next contend that, if the plaintiff can recover her money 
and interest, she cannot do so in this action upon the notes, but must 
bring an action for money had and received, and that even then she 
must suffer defeat, because she is in pari delicto. If the making of this 
loan and the execution of these notes had been beyond the scope of the 
power of the corporation, if they had been acts which the corporation. 
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•could not have done under any circumstances, or if they had been, as 
the Supreme Court said, "outside the object of its creation as defined 
in the law of its organization, and therefore beyond the powers con- 
ferred upon it by the Legislature," and hence not "voidable only, but 
wholly void, and of no legal effect" (Central Transp. Co. v. Pullman's 
Car Co., 139 U. S. 24, 59, 11 Sup. Ct. 478, 488, 35 L. Ed. 55), or if 
there had been any moral turpitude, any delictum, in the transaction, 
this contention might have prevailed. But this loan was made and these 
notes were given by the corporation to obtain purchasers and occupants 
of lands in its district who would take and use the water of the canal 
which it was organized to promote, purchase, and operate, and become 
renters of these waters and owners of its stock to the respective 
amounts of one share for each acre of land so held by them. The 
transaction was made to accomplish the chief object for which the de- 
fendant's articles declared that it was organized. Under these articles 
and under the laws of Colorado it had the general corporate power to 
borrow money and to make its promissory notes therefor to accomplish 
this main object. So it was that the transaction was far within the 
scope of the general powers of the corporation, and it was had to ac- 
complish the main object of its organization, and it did not fall under 
the ban of decisions which counsel cite, like Central Transportation 
Co. V. Pullman Palace Car Co., supra, where the transaction was one 
which the corporation could not under any circumstances make. This 
transaction was not an act beyond the scope of the powers granted to 
the corporation, but was the mere excessive exercise of one of the 
powers expressly conferred upon it, and there was no turpitude in it, 
there was neither malum in se nor malum prohibitum, and hence no 
delictum in the act in which the plaintiff participated. 

[7] Moreover, the plaintiff loaned to the defendant for these notes 
and paid therefor to its order $6,500, which the defendant used as it 
desired, and from such use derived whatever benefit accrued from its 
chosen disposition of the money, and it now declines to repay it. If, in 
this state of the case, the indebtedness of the defendant was increased 
by its borrowing of this money above the limit prescribed by its articles 
and the statute of Colorado, there are two reasons why the plaintiff 
may not defeat thilfection on that ground. The first is that no statute 
of Colorado denounced the penalty of thrthvalidity of a contract which 
increased the indebtedness of a corporatidfn beyond the limit prescribed 
for it by the statutes or its articles, and where the Legislature of a state 
under which a corporation is organized imposes no such penalty for 
exceeding the limit of its indebtedness, a court may not do so. 

[8] The second is that, where a corporation acting within the scope 
of its general powers borrows, receives the benefits of, and promises 
to repay moneys which the lender pays over to it, or to its order, that 
promise is voidable, and not void ; it is valid until avoided, not void 
until validated, notwithstanding the fact that it may increase its in- 
debtedness above the limit therefor prescribed by statute or by its ar- 
ticles, and an action upon the promise is maintainable, even though the 
lender knew when he made the loan that it increased the corporation's 
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indebtedness above such limit. It is not denied that a court o£ equity 
might avoid such a promise at the suit of the corporation before it 
received the morxcy for it, or after such receipt on condition that it first 
repaid the money. But, after such a contract is executed, after the 
promisor has received and used the money and retains it, its promise 
is actionable. Sioux City Terminal Railroad Co. v. Trust Co. of North 
America (8th C. C. A.) 82 Fed. 124, 134, 135, 27 C. C. A. 73; Id., 173 
U. S. 99, 112, 19 Sup. Ct. 341, 43 L. Ed. 628; H. Scherer & Co. v. 
Everest (8th C. C. A.) 168 Fed. 822, 828, 829, 94 C. C. A. 346; Vought 
v. Eastern Bldg. & Loan Ass'n, 172 N. Y. 508, 517, 65 N. E. 496, 92 
Am. St. Rep. 761 ; Eastern Bldg. & Loan Ass'n v, Williamson, 189 U. 
S. 122, 128, 129, 23 Sup. Ct. 527, 47 L. Ed. 735 ; Dunlop v. Mercer 
(8th C. C. A.) 156 Fed. 545, 555, 86 C. C. A. 435, and cases there 
cited; Central Trust Co. v. Columbus, H. V. & T. Ry. Co. (C. C.) 87 
Fed. 815, 828; National Bank v. Matthews, 98 U. S. 621, 629, 25 
L. Ed. 188; Fritts v. Palmer, 132 U. S. 282, 289, 10 Sup. Ct. 93, 33 
L. Ed. 317; Logan County Bank v. Townsend, 139 U. S. 67, 76, 11 Sup. 
Ct. 496, 35 L. Ed. 107; Thompson v. Saint Nicholas Nat. Bank, 146 
U. S. 240, 251, 13 Sup. Ct. 66, 36 L. Ed. 956; National Bank v. Whit- 
ney, 103 U. S. 99, 102, 26 L. Ed. 443. There was no error in the trial 
or adjudication of the issue presented by the second defense. 

[9] The third defense was that there was an agreement between 
Zumbrunn and the defendant, made during ^the negotiations before 
the notes were signed and delivered, to the eflfect that they should 
be paid out of the moneys the defendant should receive from the sales 
of land by Ladd and in no other way. It is specified as error that in 
the trial of this defense the court refused to permit the defendant to 
introduce parol evidence to the effect that before the notes were made, 
and while the defendant and Zumbrunn were negotiating the loan, and 
after the contract between Ladd and the defendant had been made, 
the latter undertook to borrow $6,500 of banks, and could not do so 
on account of the limitation of its indebtedness, and that thereupon 
Zumbrunn told the defendant that he thought it had the corporate 
power to borrow the money, that he would loan the money to the de- 
fendant, and that anyhow he had known Ladd, and knew he always 
made good, and he would rely upon getting the notes paid from Ladd's 
commissions, and that thereupon the defendant executed the notes, and 
the plaintrff thereafter paid over the money borrowed as directed by the 
defendant to Ladd, to enable the defendant to furnish him with the 
$6,5C0 it had agreed to provide for him. But the notes are direct and 
unconditional promises of the defendant to pay the plaintiff the amounts 
therein stated, and they contained no contract or condition to the 
effect that they were payable only out of the'moneys receive<^from the 
sale by Ladd of the land, or in any other way tlian directly by the de- 
fendant. The evidence offered and rejected was therefore incompetent 
under the established and familiar rule that, in the absence of fraud 
or mutual mistake (and there is proof of neither here), no representa- 
tion, promise, or agreement made, or opinion expressed in the pre- 
vious parol negotiations as to the terms or legal effect of the re- 
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suiting written contract, can be permitted to prevail either at law 
or in equity over the plain provisions and proper interpretation of 
the contract, "and when the writing itself upon its face is couched 
in such terms as import a complete legal obligation without any un- 
certainty as to the object or extent of the engagement, it is con- 
clusively presumed that the whole engagement of the parties, and 
the extent and manner of their undertaking, were reduced to writ- 
ing." Seitz V. Brewer's Refrigerating Co., 141 U. S. 510, 517, 12 Sup. 
Ct. 46, 35 L. Ed. 837; New York Life Ins. Co. v. McMaster (8th C. 
C. A.) 87 Fed. 63, 71, 30 C. C. A. 532 ; Sioux Falls Bank v. Klaveness 
(8th C. C. A.) 264 Fed. 40, 42, 43. 

Laying aside this incompetent testimony, there was no substantial 
evidence at the trial in support of the third defense. The judgment be- 
low must be affirmed ; and it is so ordered. 



BROWNE V. THORN et aL 

(CHreuit Court of Appeals, Eighth Circuit. April 15, 1921.) 

No. 5602. 

L Appeal and error ^=»1097(1), 1195(1) — Questions decided on former appeal 
camiot be oonsidered on retrial or seoond appeal. 

Questions decided In the first review In a case become the law of the 
case, and binding as such, not only on the trial court at the second trial, 
but also on the appellate court on a second appeal or writ of error. 

2. Gaming <;»49<1) — Written directions to brokers for purchase or sale are 

liresanied not to be gambling Uunsa4*(ions. 

Where the directions by a customer to his brokers for the purchase and 
sale of cotton for future delivery were by telegram and correspondence, 
and the brokers had no Interest In the transactions other than as brokers 
for the customer, the contracts, If fair on their face, are presumptively 
lawful, and the burden was on defendant to prove his defense that they 
were wagers on the fluctuations of the market and mere gambling trans- 
actions. 

3. Gamii^: <@=»12 — ^Purchase or sale of cotton for future deliver}' valid in 

Louisiana, if only one party Intended gambling: transaction. 

By the law of Jx>ulslana, a contract for the purchase or sale of cotton 
for future delivery, though void if both parties intended the transaction 
as a wager on the market movements, to be settled by differences, is not 
void If only one of them has that intention. 

4. Gaming <S=>49 (2) —Evidence that other parties dealing with brokers on ex- 

change intended gambling transactions is inoompetent. 

In an action by cotton brokers for the balance due from their customers, 
where the defense was Illegality because the dealings were gambling trans- 
actions, testimony offered by defendant that the witness testifying had 
dealt mith the brokers in the purchase and sale of cotton on the exchange 
for future delivery, and that he had no intention to deliver or accept cot- 
ton under his contracts, was incompetent. 

5. Estoppel <^=»68(2) — Customer asserting as defense illegality of transaction 

cannot maintain cross-complaint therefor. 

In an action by a broker against his customer for the balance due, 
where the customer defended on the ground that the transaction was 

^ssFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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illegal as a gambling transaction, the customer cannot maintain a cross- 
action against the brokers to recover the amounts advanced by him, 
which by his own allegations were for an illegal purpose. 

In Error to the District Court of the United States for the Western 
District of Arkansas ; Frank A. Youmans, Judge, 

Action by Charles B. Thorn and others against Fred Browne. Judg- 
ment for plaintiffs, and defendant brings error. Affirmed. 

Certiorari granted 255 U. S. , 41 Sup. Ct. 625, 65 L. Ed. . 

James B. McDonough, of Ft. Smith, Ark., for plaintiff in error. 

Joseph E. Johnson, of Atlanta, Ga., L. C. Going, of Memphis, Tenn., 
and Ben Cravens and Ira D. Oglesby, both of Ft Smith, Ark., for 
defendants in error. 

Before SANBORN and HOOIC, Circuit Judges, and JOHNSpN, 
District Judge. 

JOHNSON, District Judge. This litigation arose out of dealings 
on the New Orleans Cotton Exchange. Plaintiffs were brokers and 
members of the exchange. They allege in their complaint that between 
January 24 and February 1, 1917, they bought and sold for defendant, 
at his request, on said exchange, 2,000 bales of cotton for delivery in 
the month of May following ; that in these transactions they advanced 
and paid out for him a large sum of money, for which sum they have 
demanded judgment. Upon the trial, verdict and judgment were in 
favor of plaintiffs, and defendant has brought the case to this court for 
review, and prays a reversal of the judgment on account of errors al- 
leged to have occurred at the trial. 

This is the second time the case has been in this court. At the first 
trial in the court below a verdict was directed for the defendant, and 
a judgment entered dismissing the action. The judgment of the trial 
court was reversed by this court, and a new trial granted. Thorn v. 
Browne, 257 Fed. 519, 168 C. C. A. 469. At the second trial plaintiffs 
had judgment, and the defendant is now the plaintiff in error. 

[1] The great majority of the 143 specifications contained in the as- 
signment of errors of the defendant relate to questions considered and 
disposed of in the former decision of the case. It is settled law in this 
jurisdiction that : 

"A legal proposition once considered and decided in a given cause by an 
appellate conrt may not be again questioned in that court on a subsequent 
writ or appeal to' review a subsequent trial of the same case on the same is- 
sues and evidence. Such propositions are res adjudicata between the par- 
ties to that suit and their privies and constitute the law of the case." Town 
of Fletcher y. Hickman, 208 Fed. 118, 125 C. 0. A. 346. 

Upon the second trial the lower court could not do otherwise than 
follow the decision of this court and apply the rules of law announced 
therein, and that decision is equally binding upon this court at this 
time. As stated in Balch v. Haas, 73 Fed. 974, 20 C. C. A. 151 : 

"A judgment rendered by an appellate court in a given case is conclusive 
on the parties thereto, and ♦ • ♦ an appellate court, like a nisi prius 
court, is powerless to review or revise Its own Judgments after the lapse of 
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tbe term at which tney were rendered, except in cases of fraud. Another 
form of stating the doctrine is that propositions of law which were considered 
and decided on a first appeal become the law of that particular case, and, 
whether right or wrong, must be adhered to on a second appeal." 

[2] The defendant has assigned as error the refusal of the court be- 
low to direct a verdict in his favor. The ground upon which it is 
claimed this instruction should have been given, remaining open for 
our consideration, is that the transactions alleged in the complaint were 
gambling ventures; that is to say, the pretended purchases and sales 
of cotton were mere wagers on the fluctuation of the market, to be set- 
tled according to the differences between the contract and the market 
prices. 

The plaintiffs resided at New Orleans ; the defendant, at Ft. Smithy 
in the state of Arkansas. The business was conducted by telegrams and 
letters between the parties. Plaintiffs had no interest in the purchases 
and sales they were directed to make, other than as defendant's brokers. 
Notwithstanding the vehemence of counsel for the defendant, we do 
not think the correspondence of the parties indicates that the transac- 
tions were not intended to be legitimate. The contracts were fair on 
their face and presumptively lawful, and the defendant having asserted 
that they were wagers upon the fluctuations of the market, and mere 
gambling transactions, the burden was on him to prove it. Clews v. 
Jamieson, 182 U. S. 461, 21 Sup. Ct. 845, 45 L. Ed. 1183. In discussing 
this same defense, this court, in Wilhite v. Houston, 200 Fed. 390, llo 
CCA. 542, says: 

"The character of such exchanges, their legitimate relation to the business 
world, and their operations are described in Board of Trade v. Christie Grain 
& Stock Ck)., 198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031, where some of the 
aspects of the case at bar which counsel deem sinister find adequate explana- 
tion. The plaintiffs had no interest in the sales and purchases they wero 
directed to make, other than as defendant's brokers; and this relation, as 
between them, was not affected by the fact that in executing defendant's or- 
ders the plaintiffs assumed the position of principals toward those they dealt 
with. Oews V. Jamieson, 182 U. S. 461, 481, 21 Sup. Ct. 845, 45 L. Ed. 1183. 
An order from a customer to a broker, to be executed upon a board of trade 
contemplates conformity to the rules and customs which prevail there. Bibb 
V. Allen, 149 U. S. 481, 489, 13 Sup. Ct. 950, 37 L. Ed. 819. The rules of the 
boards of trade at Kansas City and Chicago prohibited gambling transactions. 

"As regards their legality the sales and purchases of grain in the Chicago 
market were governed by the law of Illinois ; those in the Kansas City market, 
by the law of Missouri. Berry v. Chase, 77 C. C. A. 161, 146 Fed. 625 ; Ed- 
wards Brokerage Co. v. Stevenson, 160 Mo. 516, 61 S. W. 6^7. In Illinois a 
contract of sale or purchase of a commodity for future delivery is void If both 
parties intended It as a wager upon the market movements to be settled by 
differences, but not if only one of them has that Intention. That is the gen- 
eral rule in the absence of statute. In Missouri the contract Is declared void 
by statute if either party so intends, though the other does not. Cleage v. 
Laidley, 79 C. C. A. 284, 149 Fed. 346. Nothing appeared in the correspond- 
ence of the parties or theii" conferences before the controversy arose to in- 
dicate that the transactions were not intended to be legitimate. The mere fact 
that no grain was actually delivered or received, but that the sales and 
purchases were set off against others according to the custom of exchanges, 
did not show they were illegal. Oleage v. Laidley, supra. 

"The contracts were therefore fair on their face and presumptively lawful, 
whatever may have been the undisclosed intention of defendant In this sitn- 



Digitized by 



Google 



BROWNE V. THORN 953 

• (272 F.) 

Atlon the law Is that, when defendant asserted they were wagers upon the 
fluctuations of the market, the burden was on him to prove it. Clews v. Jamie- 
son, supra, 182 U. S. 491, 21 Sup. Ct. 845, 45 L. Ed. 1183." 

[3] In Louisiana as in Illinois, a contract of purchase or sale of a 
commodity for future delivery is void, if both parties intended it as 
a wager upon the market movements, to be settled by differences, but 
not if only one of them has that intention. Conner v. Robertson, 37 
La. Ann. 814, 55 Am. Rep. 521. The question of the illegality of the 
transaction as gambling ventures was submitted to the jury for their 
determination by the trial court in its charge, in which the legal prin- 
ciples enunciated in Wilhite v. Houston were fully and clearly stated. 
In thus submitting this question to the jury the defendant has no 
cause to complain. 

[4] The defendant has assigned as error the refusal of the court 
to permit a witness called by hii^i to testify that the witness had dealt 
with plaintiffs in the purchase and sale of cotton on the New Orleans 
Exchange for future delivery, and that he had no intention at the time 
to deliver or accept cotton under his contracts. In Roundtree v. Smith, 
108 U. S. at page 276, 2 Sup. Ct. 632, 27 L. Ed. 722, the court said: 

"Evidence was given that a very large proportion of all the contracts made 
for the sale of produce at the Board of Trade of Chicago, were settled by pay- 
ment of differences, and that nothing else was expected by the parties to them, 
and the number of these in proportion to the number of bona fide contracts, in 
which delivery was expected and desired, is said to be so large as to justify 
the inference that it was so in these cases. But since the plaintift testifies 
that he had no such understanding, since nothing is proved of the intention of 
the other parties, and since the contracts were always in writing, we do not 
think the evidence of what other people intended by other contracts of a 
similar character, however numerous, is sufficient of itself to prove that the 
parties to these contracts intended to violate the law, or to justify a jury in 
making such a presumption." 

The trial court did not err in excluding the testimony of this witness. 

[5] At the time of closings his account, the defendant had to his 
credit on the books of the plaintiffs a balance of $6,760. Upon closing 
the account, the plaintiffs applied this balance in part payment of the 
amount expended by them in settlement of the transactions alleged in 
the complaint. The defendant, by counterclaim, has sought to recover 
this balance of $6,760. The trial court directed a verdict for plaintiff 
on the counterclaim, and the defendant has assigned this action of the 
court as error. This assignment is without merit. The sum above 
mentioned was the balance of a running account which the defendant 
had carried with plaintifls since about the 1st of October, 1916. In 
the account the credits consisted of moneys advanced by defendant and 
of profits realized from purchases and sales of cotton upon the ex- 
change; the debits consisted of moneys withdrawn from the account 
by defendant, of commissions of plaintiffs as brokers in the purchases 
and sales by defendant upon the exchange, and of losses sustained in 
the business — the balance being the sum above stated at the time the 
account was finally closed and prior to its application in part payment 
•of the amount expended by plaintiffs in the transactions alleged in the 
complaint. The defendant in his counterclaim alleged, and at the trial 
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continued to assert, that all of the transactions evidenced by the ac- 
count from its inception to its end were gambling ventures. In Higgins 
V. McCrea, 116 U. S. at page 684, 6 Sup. Ct. at page 564 (29 L. Ed. 
764), the court, in discussing a similar case, says: 

"His case, as stated by himself in his answer and counterclaim, was that 
the money was a'dvanced by him to carry on a gambling transaction, that 
with his concurrence the money so advanced was used in sndck gambling trans- 
actions, and that by the statutes of Illinois, where the contracts were made, 
they were treated as gaming contracts and declared illegal and void, and 
the making of them a criminal offense. The counterclaim thus stated was 
supported by the testimony of the defendant himself, given upon the trial. 
There was no statute of Illinois to authorize the recovery of money paid on 
such contracts. The cross-action, therefore, of the defendant, stated in his 
pleading and supported by his own deposition, was not one on which any re- 
covery could be had." 

The specifications of error not already considered relate to ques- 
tions decided in our former decision, or are specifications so clearly 
without merit as not to c^ll for discussion. 

We find no error in the record and the judgment will be affirmed 

It is so ordered. 



ZEHNER ▼. SOUTHERN SURETY CO. 
In re FABER ENGINEERING & CONSTRUCTION CO. 

(arcuit Court of Appeals, Third Circuit. May 9, 1921.) 

No. 2685. 

Bankruptcy ^=>175— Trustee not entitled to personal property sold by bank- 
rupt, where seller took possession prior to bankruptcy. 

Under amendment of June 25, 1910, to the Bankruptcy Act (Comp. SL 
§ 9586 ot soq.), the trustee takes the status of a Judgment creditor as of 
the time when the petition in bankruptcy was filed; hence, where a 
Pennsylvania bankrupt, engaged in road construction more than four 
months before bankruptcy, executed tq a surety company a bill of sale 
In pnesenti of its personal pror»erty necessary for the work, and the surety 
company some two months before bankruptcy took possession thereunder 
the trustee in bankruptcy cannot recover the same, for under the Penn- 
sylvania law the judgment creditor could not, after the buyer took pos- 
session, have levied thereon. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Petition by Gilbert F. Zehner, receiver of the Faber Engineering & . 
Construction Company, bankrupt, against the Southern Surety Com- 
pany. Decree for defendant, and petitioner appeals. Affirmed. 

George C. Bradshaw, of Pittsburgh, Pa., for. appellant. 
Giiford K. Wright, and Alter, Wright & Barron, all of Pittsburgh, 
Pa., for appellee. 
Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. This case grows out of the bank- 
ruptcy of the Faber Engineering & Construction Company, and con- 

^=»For other cases see same topic & KET-NUMBBR In all Key-Numbered Digests A Indexes 
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cerns a claim made by its trustee in bankruptcy to certain personal 
property in the possession, at the time the petition was filed, of a surety 
company and claimed by it under a bill of sale from the bankrupt 
company. The facts of the case are fully set forth in the opinion of 
the court below printed in the margin.* They show that the bill of 

1 The re'ceiver has procured a rale upon the Southern Surety Company to 
show cause why certain property, consisting of tools and equipment used in 
constrnctlng highways, which had been in the possession of the bankrupt 
should not be delivered to the receiver. The bankrupt had a contract with the- 
state of Pennsylvania for the constraction of a state highway in the county 
of Mercer, under date of June 10, 1919, and for the performance of said con- 
tract by the bankrupt the Southern Surety Company became the surety to 
the commonwealth. At the time of entering into the contract of suretyship, 
the bankrupt assigned said property to the surety as collateral, for the faith- 
ful performance of the contract. The fonn of that contract was in priesenti, 
and not in futuro. In other M'ords. it uas not an agreement to transfer the 
property at a fufure date. The bnnkrupt proceeded with the construction of 
the highway untii perhaps some time in January, 1920, and received from time 
to time the moneys earned for the work as it progressed. In January, 1920, 
the surety took possession of all of the said equipment and retained possession 
thereof, subject of course to such right as the commonwealth of Pennsylva- 
nia had under its contract The contract Mth the commonwealth provided 
that the compensation to be paid thereunder should be not alone for the 
Ijcrformance of the work, but "for furnishing all materials, labor, tools and 
equipment." The contract with the commonwealth also provided that upon 
failure of perfonnance of certain terms, the engineer for the highway de- 
partment should give notice to the contractor and its surety of such dpfault 
and that upon the contractor's failure to comply with such notice the high- 
way commissioner could take the work out of the contractor's hands and 
appropriate or use any or all materials and equipment on the ground, and 
complete the work, and should the cost of completion exceed the amount to 
be paid under the contract, the contractor and the surety should be liable to 
pay such excess. 

On the 3d of April the petition in bankruptcy wad filed, and a receiver 
appointed. Shortly after, the receiver presents his petition to this court, pray- 
ing for an order upon the surety to deliver to the receiver the said property. 
Thereupon the surety files Its answer. From the petition and the answer, upon 
both of which the cause has been heard, the foregoing facts are found. 

We believe the law is with the defendant, and that the petitioner Is not 
entitled to the possession of the property. While the record does not show 
that any action had been taken by the highway commissioner of Pennsylvania, 
yet it does show that the commonwealth of Pennsylvania has paid for the 
furnishing of the tools and equipment, and that under its contract it is enti- 
tled to retain such tools and equipment until the work is completed either by 
the original contractor and its surety or by some other contractor. This 
seems clear under the authorities in Duplan Silk Co. v. Spencer, 115 Fed. 
6S0, 53 C. C. A. 321, in Re SheUey, 242 Fed. 251, 155 O. C. A. 91, and from the 
opinion filed by this court in Re Taylor, at 316 November Term, 1919, in 
equity. The claimant must rely upon the strength of his own title. It 
seems, however, that the rights of the commonwealth of Pennsylvania are 
superior to those of the claimant in this case. 

Another view may be taken of this question. The claimant urges that the 
surety has procured a preference because It took possession of the property 
within four months of the filing of the petition in bankraptcy, and further 
that, because of the provision of the amendment to the Bankruptcy Law, pass- 
ed June 25, 1910 (Comp. St. 8 9586 et seq.), giving to a trustee the rights, 
remedies, and powers of a creditor holding a lien by legal or equitable pro- 
ceedings, that the acquisition of the property in January could not avail the 
surety as against the trustee. We are satisfied that the law of Pennsylvania 
recognizes that contracts of pledge of personal property without delivery of 



Digitized by 



Google 



936 . 272 FEDERAL REPOBTEE 

sale was made more than four months before the petition in bankrupt- 
cy was filed ; that the goods were left in possession of the vendor com- 
pany, but that some two months before bankruptcy, the vendee took, 
and has since kept, possession of them. It will be noted, therefore, 
that we have before us the question of the validity of a sale and not 
the case of a preference violative of the Bankrupt Law. • 

possession to the pledgee, are valid between the parties. Christ v. Zehner, 212 
Pa. 188, Gl Atl. 822; In re East Knd Mantel & Title CJo. (D. C.) 202 Fed. 275. 
Of course, they are not valid as against creditors who are proceeding by legal 
process to subject the subject of the bailment or the subject of the sale to the 
payment of the debt of the conditional vendor, or of the bailor. The acauiai- 
tion by the conditional vendee or by the bailee, as the case may be, before tlie 
rights of creditors have attached, cannot be disturbed thereafter, and therefore, 
in the present case, possession having been acquired In January, the surety 
came into possession of that to which it was entitled, before the rights of any 
creditors attached. But claimant insists that this case Is ruled by the deci- 
sion of the Supreme Court of Pennsylvania, in Bank of North America v. 
Ponn. Motor Car Co., 235 Pa. 194, 83 Atl. 622. To this we cannot agree. 
There are exceptional facts in that case. Automobiles were pledged to the 
bank by the Motor Company, and not delivered in pursuance of the pledge. 
Litigation in the form of a writ of replevin became necessary, apparently, and 
was instituted a few days before the bankruptcy, of the Motor Company. The 
delermination of the liability upon the replevin bond and of the right of the 
plaintifiC bank, as well as of other banks, to 18 cars alleged to have been 
pledged, of which 11 only were delivered, in pursuance of the writ, to the 
plaintiff, was then before the court when the receiver In bankruptcy interven- 
ed. Under the special facts of the case, the Pennsylvania court awarded to 
the receiver of' the Motor Company all of the motor cars. A careful reading 
of the decision of the Supreme Court in that case shows that its conclusion 
was reached by a mistaken interpretation of the amendment to the Bank- 
ruptcy Law passed June 25, 1910. The court clearly takes the view that be- 
cause that amendment gives to a trustee, with respect to property in tlie 
bankruptcy court and also as to all property not in the custody of the 
bankruptcy court, the rights, remedies, and powers of a judgment creditor 
holding an execution duly returned unsatisfied, and because the act authorlzea 
the trustee t6 set aside unlawful preference obtained within the four months' 
period before the bankruptcy, that the two should be read together, and that 
the trustee had the right to the motor cars because within the period of four 
months -immediately preceding the bankruptcy a ci'editor of the bankrupt 
could have levied on the same. 

This decision of the Supreme Court of Pennsylvania was in 1912. In 1915 
the Supreme Court of the United States had before it the case of Bailey, 
Trustee, v. Baker Ice Machine Co., 239 U. S. 268-275, 36 Sup. Ct 50, 60 L. E3d., 
275, a case involving the construction of the amendment aforesaid, and reach- 
ed the conclusion that a trustee could not assail a contract of conditional sale 
filed -prior to but within four months of the petition, on the ground that he 
has the status of a creditor, fastening a lien under the provision of state law, 
and this for the reason that the trustee acquires the status given to him by 
that amendment, only from the time of the filing of the petition. 

We therefore must conclude that inasmuch as the property in question had 
passed into the hands of the surety in pursuance of a lawful contract made 
more than four months prior to the x>etition> in bankruptcy, by which the 
surety's right to the property was fixed; and inasmuch as no creditor prior 
to that time had attempted to subject the same to levy or other process, and 
because after the delivery as aforesaid no such creditor could do so under the 
law of Pennsylvania, the trustee, having no higher rights than the creditors, 
could not do so. 

Viewed in either aspect, the petitioner Is not entitled to have possession of 
the property, and therefore his petition will be refused. 
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Now the title of the trustee in bankruptcy to this property is fixed 
by the bankrupt amendment of June 25, 1910 (Comp. St. § 9631), which 
provides that such trustee "as to all property not in custody of the 
bankruptcy court shall be deemed vested with all the rights, remedies, 
and powers of a judgment creditor holding an execution duly returned 
unsatisfied." And the Supreme Court of the United States, in Bailey 
V. Baker, 239 U. S. 268, 36 Sup. Ct. 50, 60 L. Ed. 275, has held *^that 
the trustee takes the status of such a creditor as of the time when the 
petition in bankruptcy is filed." 

The case, therefore, in substance resolves itself into narrow limits, 
namely, what, under the law of Pennsylvania, would have been the 
rights of a levying execution creditor of the Faber Engineering Com- 
pany? No question of fraud or bad faith is involved. For a present 
and sufficient consideration, the Faber Company sold the personal prop- 
erty to the claimant, and while the latter did not take possession, this 
fact in no way affected the validity of the sale as between the two par- 
ties, and the buyer could therefore take possession thereof at any time. 
But by leaving the property in the hands of the seller, the buyer sub- 
jected them to levy and sale by an execution creditor of the seller. In 
that regard this court, in Re Komara, 251 Fed. 47, 163 C. C. A. 297, 
said: 

"Undoubtedly the Pennsylvania decisions, from CHow v. Woods, 5 Serg. & R., 
275, 9 Am. Dec. 346, with the Intervening cases, to Barlow v. Fox, 203 Pa. 114, 
52 Atl. 57, hold that retention of possession when actual delivery is practical 
is a fraud In law, and will not avail against creditors.'* * 

On the other hand, the Pennsylvania law is equally clear that, if in 
the interim of possession by the buyer no execution creditor of the 
seller levies and the buyer thereafter takes possession, the sale takes 
effect as of its date, Christ v. Zehner, 212 Pa. 192, 61 Atl. 822, and 
consequently the potential right of an execution creditor to levy neces- 
sarily ends. 

We are of opinion the court below rightly adjudged the trustee in 
bankruptcy showed no title to these goods. Its decree is therefore af- 
firmed. 



WINSTED HOSIERY CO. v. FEDERAL TRADE COMMISSION. 

(Circuit Court of Appeals, Second Circuit. April 13, 1921.) 
No. 200. 

1. Trade-marks and frade-namee <^80H, New, vol. 8A K^-No. Series — ^Trade 
Commission can only prevent unfair competition. 

The Federal Trade Commission Is authorized by Act Sept. 26, 1914, S 
5 (Comp. St. $ 8836e), only to inquire into unfair methods of competition 
in interstate and foreign commerce, if so doing will be of interest to the 
public, and to Issue an order requiring a person or corporation employ- 
ing unfair methods to desist from doing so, but is not made a censor of 
commercial morals generally. 

^=:»For otber cases see same topic & KEY-NUMBER in all Key-Numbered Digests it Indexes 
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2, Tr&de-marfcs and trade-names <&»80%, New, vfA. 8A Key-No. Series^ 
Mwbranding which deceives only consumers is not unfair competitloii, 
within Trade Commissioti's Jurisdiction. 

The practice by an underwear manufacturer of branding Its products 
as wool, merino, etc., when In fact they were composed only partly of 
wool or merino, which was shown to be In conformity to the universal 
custom among manufacturers of such articles, and not to deceive the 
trade, though it did mislead some customers, is not unfair competition, 
within the Trade Ck)mmlssion Act (Comp. St. §S 8S36a-883Gk), so that the 
Trade Commission cannot order the manufacturer to desist from such 
practices. 

Petition to Revise Order of the Federal Trade Commission. 
Petition by the Winsted Hosiery Company to revise an order of 
the Federal Trade Commission. Order reversed. 

Certiorari granted 255 U. S. , 41 Sup. Ct. 625, 65 L. Ed. . 

Wood, Molloy & France, of New York City (M. J. France, of New 
York City, of counsel), for petitioner. 

Adrien F. Busick, J. T. Clark, and Marvin >Farrington, all of 
Washington, D. C, for respondent. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. October 30, 1918, the Federal Trade Com- 
mission issued a complaint against the Winsted Company for a viola- 
tion of section 5 of the Act of September 26, 1914 (Comp. St. § 
8836e) ; it appearing to the Commission that a proceeding by it in re- 
spect thereof v^uld be to the interest of the public. The particular 
charge made was: 

"Paragraph 3. That for more than one year last past, the respondent, 
Winsted Hosiery Company, with the purpose, Intent, and effect of stifling and 
suppressing competition In the manufacture and sale of underwear In Inter- 
state commerce, has In the conduct of Its business manufactured and sold in 
commerce aforesaid, and labeled, advertised, and branded certain lines of 
underwear composed of but a small amount of wool as 'Men's Natural Merino 
Shirts,* 'Men's Gray Wool Shirts,* *Men's Natural Wool Shirts,' *MeD's Natural 
Worsted Shirts,* 'Australian Wool Shirts.* That such advertisements, brands, 
and labels are false and misleading, and calculated and designed to and do 
deceive the trade and general public into the belief that such underwear Is 
manufactured and made and composed wholly of wool.*' 

The answer of the defendant set up among other things : 

"Paragraph 2. Denies each and every allegation contained in paragraph 
marked 'Paragraph Third' of the complaint herein, except that the respondent 
admits that for more than one year last past it has in the conduct of its 
business manufactured and sold in commerce (as set forth in the complaint 
herein) and labeled, advertised, and branded certain lines of underwear as 
•Men's Natural Merino Shirts,' 'Men's Gray Wool Shirts,' 'Men's Natural 
Worsted Shirts,' 'Australian Wool Shirts,* 'Men's Natural Wool Shirts.' And 
respondent further admits that such underwear so manufactured and made 
are not composed wholly of wool. 

"For a further and separate defense to the complaint herein, respondent 
alleges as follows: 

"Paragraph Third. That for the past 20 years, and at the present time, 
it has been a general custom and practice in the underwear business to manu- 
facture, label, advertise, and brand underwear as 'Natural Merino,' 'Wool,' 'Nat- 

^s»For other cases see same topic & KEY-NUMBER In all Key<N umbered Digests ft Indexes 
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nral Wool/ 'Natural Worsted/ and 'Australian Wool/ when such underwear so 
described Is not composed wholly of wool, but, on the contrary, is composed on- 
ly in part of wool, varying in the percentage of wool according to the different 
mills manufacturing such underwear, to meet the varying demands of the 
trade solicited and served, and, further, that said general custom and practice 
has been and now is universal in the underwear trade throughout the United 
States, and has been followed by all the manufacturers engaged therein, 
and, further, that said general custom and practice has been and now is well 
known to and recognized by the distributors of underwear throughout the 
United States/' 

For the purpose of expediting the proceeding and of avoiding the 
time and expense incident to a hearing, a statement of facts was agreed 
upon which contains among other things : 

"Paragraph 7. That for the past 20 years it has been a general custom and 
practice in the underwear business to manufacture, label, advertise, and 
brand underwear, and such wearing apparel as 'Natural Merino,* 'Wool/ 
•Natural Wool,' 'Natural Worsted,' and 'Australian Wool,' when in fact such 
underwear so described is not composed wholly of wool, and is composed 
only In part of wool, varying In the percentage of wool according to the 
difiTerent mills manufacturing underwear to meet the varying demands of 
the trade solicited and served; that this custom and practice is general and 
universal in the underwear trade throughout the United States, and is follow- 
ed by manufacturers engaged therein; that there are a few manufacturers 
of underwear whose products are composed wholly of wool and are branded 
and labeled by them as 'All Wool'; that large quantities of underwear and 
similar wearing, apparel has been imported into the United States from 
foreign countries, and it comes into direct competition with the underwear 
manufactured In the mills throughout the United States ; that the underwear 
and similar wearing apparel so imported into the United States has been and 
now is labeled, branded and advertised as 'Wool,' 'Merino,' and 'Worsted' 
underwear, in accordance with the general custom and practice In the under- 
wear trade in the United States, although the said underwear is not composed 
wholly of wool, but, on the contrary, is composed partly of wool In varying 
percentages/' 

The Commission filed its conclusion of law as follows : 

"From the foregoing findings the Commission concludes that the method of 
competition set forth is, under the circumstances set forth, in violation of the 
provisions of section 5 of an act of Congress approved September 26, 1914, 
entitled 'An act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes/" 

And it issued its order to cease and desist as follows : 

"Now, therefore, it is ordered that the respondents, Winsted Hosiery Com- 
pany, its oflScers, agents, representatives, servants, and employees, cease and 
desist from directly or indirectly employing or using the labels and brands 
•Wool/ 'Merino/ and 'Worsted,' or any similar descriptive brands or labels 
on underwear, socks, or other knit goods composed partly ot wool, except 
either (1) when a knit fabric is made entirely of wool yarns of a kind 
specified, or (2) when the term describing the wool stock is Joined with the 
name of other staple or staples contained in the knitted fabric (e. g.. Wool 
and Cotton; Worsted and Cotton; Wool, Worsted, Merino, and Cotton; 
Worsted, Cotton, and Artificial SUk). 

"Respondent is further ordered to file a report in writing with the Commis- 
sion, three months from notice hereof, stating in detail the manner in which 
this order has been complied with and conformed to." 

March, 1920,. the Winsted Company filed its petition in this court 
to set aside the order. Thereupon the Commission applied for permis- 
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sion to take additional evidence under section 5 of the act, which was 
granted. A great deal of testimony was taken by the Commission, 
which fully established that the trade was not misled in any respect 
by the label complained of. But some witnesses testified that in their 
opinion some part of the consuming public was or might be misled into 
thinking the underwear so described was pure wool. 

January 14, 1921, the following modification of its original order to 
cease and desist was issued by the Commission : 

"This proceeding having been heard by the Federal Trade Commission upon 
complaint of the Commission, the answer of the respondent, the statement 
of facts, agreed upon by counsel for the Commission and respondent, and 
upon the additional evidence taken for the Commission under an order of 
the United States Circuit Court of Appeals for the Second Circuit, dated 
October 18, 1920, and the Commission having, by reason of such additional 
evidence, modified some of its original findings and adopted new •findings as 
to the facts, and adopted its conclusion that the respondent has violated the 
provisions of the act of Congress approved September 26, 1914, entitled 'An 
act to create a Federal Trade Commission, to define its lowers and duties, 
and for other purposes,' it now recommends the foUowing modification of its 
original order to cease and desist herein, dated January 20, 1920: 

"It is now ordered that the respondent, the Wlnsted Hosiery Company, its 
ofl3cers, agents, representatives, servants, and employees, do cease and desist 
from employing or using as labels or bands on underwear or other knit goods 
not composed wholly of wool, or on the wrappers, boxes, or other containers 
in which they are delivered to customers, the word 'Merino,' *Wool,' or 'Wor- 
sted* alone or in combination with any other word or words, unless accom- 
panied by a word or words designating the substance, fiber, or material other 
than wool of which the garments are composed in part (e. g., 'Merino, Wool, 
and Cotton* ; *Wool and Cotton* ; 'Worsted, Wool, and Cotton* ; 'Wool, Cotton, 
and Silk'), or by a word or words otherwise clearly indicating that such un- 
derwear or other goods is not made wholly of wool (e. g.. part wool). 

"Respondent is further ordered to file a report in writing with the Commis- 
sion, three months from notice hereof, stating in detail the manner in which 
this order has been complied with and conformed to.** 

[1] The Commission is not made a censor of commercial morals 
generally. Its authority is to inquire into unfair methods of competition 
in interstate and foreign commerce, if so doing will be of interest to the 
public, and if such method of competition is prohibited by the act to 
issue an order requiring the person or corporation using it to cease and 
desist from doing so. We have heretofore so understood the extent of 
the Commission's authority in Federal Trade Commission v. Gratz, 258 
Fed. 314, 169 C. C. A. 330, affirmed 253 U. S. 421, 40 Sup, Ct. 572, 
64 L. Ed. 993, and New Jersey Asbestos Co. v. Federal Trade Com- 
mission (C. C. A.) 264 Fed. 509. 

[2] In this case there was obviously no unfair method of competition 
as against other manufacturers of underwear. The labels were thor- 
oughly established and understood in the trade. There was no passing 
off of the petitioner's goods for those of another manufacturer. There 
was no combination in restraint of trade nor any attempt to establish 
a monopoly. Manifestly no other manufacturer of underwear could 
have maintained a suit against the petitioner for unfair competition or 
for an injunction or damages under the anti-trust acts. Assuming that 
some consumers are misled because they do not understand the trade 
signification of the labels, or because some retailers deliberately de- 



Digitized by 



Google 



M'CONNTEIiL V. HUBBABD 8W 

(272 P.) 

ceive them as to its meaning, the result is in no way connected with 
unfair competition, but is Uke any other misdescription or misbranding 
of products. Conscientious manufacturers may prefer not to use a label 
which is capable of misleading, and it may be that it will be desirable 
to prevent the use of the particular labels, but it is in our opinion not 
within the province of the Federal Trade Commission to do so. 
The order is reversed. 



McCONNELL ▼. HUBBARD et aL 

(Circuit C5ourt of Appeals, Second Circuit. March 9, 1921.) 

No. 119. 

1. Banks and banking <:=^3M — State statute held not to make superin- 

tendent of banks quasi assignee of bank's assets. 

Laws Tenn. 1913, c. 20, § 10, requiring the chancery court, on taking 
Jurisdiction of any bank, to appoint the state superintendent of banks 
as receiver to wind up its aiTalrs under the direction of the court, does 
not vest the title of the bank in the receiver, or make him a quasi 
assignee of the bank, or anything more than a chancery receiver. 

2. Banks and banking <&=»77(4)— Rec^Ter, who is quasi assignee of banlf's 

assels, may sue anywhere. 

A receiver of a bank, who is by statute made a quasi assignee of 
the bank's assets and vested with the title thereto, could sue to recover 
the assets anywhere. 

3. Banks and tmnklng <S=»63^ — Supi&rintendent» appointed ehaneery re- 

ceiver of ba^ eannot sue outside jurisdiction of tlie court wliich ap- 
pointed him. 

Where the state superintendent of banks was appointed receiver of a 
bank by a court of chancery under a state statute, which did not make 
him a quasi assignee of the bank or vest title to its assets in him, he 
cannot bring suit outside of the jurisdiction of the court which appointed 
him. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Sidney S. McConnell, receiver of the Mercantile Bank of 
Memphis, against Walter C. Hubbard and others. Judgment for de- 
fendants, and plaintiff brings error. Affirmed. 

Barber, Watson & Gibboney, of New York City (Archibald R. Wat- 
son, John M. Harrington, and William Leo Mulry, all of New York 
City, of counsel), for plaintiff in error. 

Geller, Rolston & Horan, of New York City (Henry Craft, of Mem- 
phis, Tenn., and Edward H. Blanc and George S. Mittendorf, both of 
New York City, of counsel), for defendants in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The plaintiff brings this action as receiver 
of the Mercantile Bank of Memphis, The amendment to the amended 
complaint describes his appointment as follows : 

■■'■■■■■ Mil ■ I . , 

^=9For other cases see same topic & KEY-NUMBBR in All Key-Numbered Digests & Indexes 
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"That on the 31st day of December, 1917, the said Sidney S. McGonneU, a 
citizen of the state of Tennessee, was duly appointed superintendent of 
banks of the state of Tennessee, and by' decree of said chancery court of 
Shelby county, Tennessee, made pursuant to the laws of the state of Ten- 
nessee, and entered on March 4, 1918, in the caused pending in said court 
referred to in paragraph second of the amended complaint herein, the said 
Sidney S. McGonnell was appointed receiver of the above-mentioned Mer- 
cantile Bank of Memphis, and was vested with the tittle to and given con- 
trol over all the assets of said Mercantile! Bank of Memphis, in the place 
and stead of the above-mentioned John L. Emerson; the said McCk)nneU 
being thereby duly authorized and empowered to prosecute all suits neces- 
sary to collect such assets, to take the place of said John L. Emerson in 
any and all actions, transactions, contracts, and obligations entered into 
or assumed heretofore by him." 

The material provisions of the order of the chancery court are as 
follows : 

''This cause came on this day to be heard, and it appearing to the satis- 
faction of the court that S. S. McGonnell has been duly and regularly ap- 
pointed state bank superintendent Iot Tennessee, and that said S. S. McGon- 
nell has fully qualified himself to act as such under the laws of the state of 
Tennessee and particularly chapter 20 of the Acts of the Legislature of 
Tennessee for the year 1918, and that the said McGonnell is now regularly 
so acting, the term of J. L. Emerson having expired some time ago ; and the 
said S. S. McGonnell requesting that he be so appointed: Now, therefore, 
said S. S. McGonnell is appointed receiver of the Mercantile Bank In these 
causes, such appointment being made upon the oflSdal bond given by 
said S. S. McGonnell as such bank superintendent. And the said S. 8. Mc- 
Gonnell, receiver, is now hereby vested with title to and given control over 
all the assets of the Mercantile Bank, In the place and stead of said J. L. 
Emerson and the said S. S. McGonnell is hereby vested with fiUl power and 
authority to prosecute all suits necessary to collect and to protect the assets 
of the Mercantile Bank, and to take the place of J. L. Emerson in any and 
all actions, transactions, contracts, and obligations begun, entered into or 
assumed heretofore by him." 

The law of Tennessee (section 10, chapter 20, Laws of 1913), requires 
the chancery court, upon taking jurisdiction of any bank, to appoint the 
state superintendent of banks as receiver : 

''Sec. 10. Tlie chancery court, taking Jurisdiction of any bank under the 
provisions of this act, shall appoint the superintendent of banks as receiver 
for the said bank under the orders and directions of the court, it being 
provided that in any case where the powers and duties of the said superin- 
tendent as provided in this act are inadequate to discharge the duties and 
wind up the affairs, the said superintendent shall make application to .the 
court for further authority, as is now provided in the case of receivers. It 
being further provided that the said superintendent shall receive no other or 
further compensation for his personal services rendered as such receiver than 
that provided for in his salary as superintendent ♦ ♦ • 

"Upon taking possession of the property and business of any bank or in- 
dividual banker, the superintendent is authorized to collect moneys due to 
such corporation, firm, or individual banker, and to do such other acts as 
are necessary to conserve its assets and business, and shall proceed to 
liquidate the affairs thereof as hereinafter provided. The superintendent 
shall collect all debts due and claims belonging to the bank, and may sell or 
compound all doubtful debts, and sell all real estate upon such terms as the 
said chancery court may direct. ♦ • ♦ »» 

[1-3] This statute does not in our opinion vest the title of the bank 
in the receiver appointed by the chancery court or make him "a quasi 
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assignee" or anything more than a chancery receiver. A receiver ap- 
pointed under such a statute could sue anywhere. Bernheimer v. 
Converse, 206 U. S. 516, 27 Sup. Ct. 555, 51 L. Ed, 1163; Converse 
V. Hamilton, 224 U. S. 243, 32 Sup. Ct. 415, 56 h. Ed. 749, Ann. Cas. 
1913D, 1292. The Minnesota statute considered in these cases made 
it the duty of the receiver to sue stockholders for assessments, not only 
in Minnesota, but in any other state. Mr. Justice Van Devanter said 
in the latter case : 

"In Bembeimer.T. Ck)nyer8e, 206 U. S. 516, the present receiver sought, by 
reason of the proceedings in the Minnesota court under chapter 272, to main- 
tain an action In New York against a stockholder residing in that state to 
enforce one of the assessments before mentioned, and this court sustained 
the action, saying (page 534) : 'It is objected that the receiver cannot bring 
this action, and Booth r. Clark, 17 How. 322, Hale v. Allinson, 188 U. S. 56, 
and Great Western Mining Co. v. Harris, 198 U. S. 561, are cited and relied 
upon. But in each and all of these cases it was held that a chancery receiver, 
having no other authority thanj that which would arise from his appoint- 
ment as such, could not maintain an action in another Jurisdiction. In this 
case the statute confers the right upon the receiver, as a quasi assignee, and 
representative of the creditors, and as such vested with the authority to 
maintain an action. In such case we think the receiver may sue in a foreign 
jurisdiction. Rolfe v. Bundle, 103 U. S. 222, 226; Howarth v. Lombard, 175 
Mass. 570; Howarth v. Angle, 162 N. T. 179, 182.'" 

See also Relfe v. Rundle, 103 U. S. 222, 26 L. Ed. 337. 

On the other hand, the law is clear that the receiver appointed by 
a court of equity, as was the receiver in this case, in the absence of such 
a statute, cannot maintain an action outside of the jurisdiction of the 
court appointing him. He is an officer of the court appointing him. 
The case of Booth v. Clark indicates that a receiver, even if given title 
by the court appointing him, cannot maintain actions in other states. 
Mr. Justice Wayne said (17 How. at page 330, 15 L. Ed. 164) : 

"It Is true that the receiver in this case is appointed imder a statute of the 
state of New York, but that only makes him an officer of the court for that 
state. He is a representative of the court, and may by its direction take 
into his possesion every }f^d of property which may be taken in execution, 
an^ also that which is eq^^ble, if of a nature to be reduced into possession. 
But it is not considered in every case that the right to the possession is 
transferred by^ his appointment, for where the property Is real, and there 
are tenants, the court is virtually the landlord, though the tenants may be 
compelled to attorn to the receiver. Jeremy's Equity Jurisprudence, 249. 
When appointed, very little discretion is allowed to him, for he must apply 
to the court for liberty to bring or defend actions, to let the estate, and in 
most cases to lay out money on repairs, and he may without leave distrain 
only for rent in arrear short of a year. 6 Ves. 802; 15 Ves. 26; 3 Bro. 
C. C. 88; 9 Ves. 335; 1 Jac. & W. 178; Morris and Elmo, 1 Ves. 139; Id.. 
165; Blunt and CHthero, 6 Ves. 799; Hughes and Hughes, 3 Bro. O. 0. 87; 5 
Madd. 473." 

And so the case was understood in Great Western Mining Co. v. 
Harris, 198 U. S. 561, 576, 25 Sup. Ct. 770, 49 L. Ed. 1163. In the 
latter case the court says that, if the point had been raised in Great 
Western Telegraph Co. v. Purdy, 162 U. S, 329, 16 Sup. Ct. 810, 40 
L. Ed. 986, the judgment of the court would have been different; that 
is, the right of the receiver appointed by a court in Illinois to main- 
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tain an action in Ohio for assessments upon stockholders would have 
been denied. Mr. Justice Day said: 

"There| are numerous and confLleting decisions In the state courts as to 
the rights of a receiver to sue in a foreign Jurisdiction upon principles of 
comity, which it is not necessary to review here. In tliis court, since the 
case of Booth v. Olark, supra, we deem the practice to be settied, and to 
limit a receiver, who derives liis authority from his appointment as such, 
to actions, either in his own name or that of an insolvent corporation, to 
such as may be authorized within the Jurisdiction wherein he was appointed." 

The plaintiff points out that the language of section 5234, U. S. 
Rev. Stat. (Comp. St. § 9821), defining the duties of receivers of na- 
tional banks, is like the language of section 10 of ch^ter 20 of the 
Laws of Tennessee with reference to receivers appointed by the chan- 
cery court, and cites Kennedy v. Gibson, 8 Wall. 498, 19 L. Ed. 476, 
and Bank v. Kennedy, 17 Wall. 19, 21 L. Ed. 554, to show that a receiv- 
er appointed by the Tennessee court, just like a receiver appointed by 
the Comptroller of the Currency, may bring suit anywhere. But re- 
ceivers of national banks are not appointed by a court whose jurisdic- 
tion is limited by geographical lines, but by an executive officer of the 
United States whose jurisdiction is nation-wide. 

Being of opinion that the plaintiff has no authority to maintain this 
action, the judgment is affirmed. 



BOSWORTH-CHANUTE & CO. ▼. TOWN OF BRICHBITON. 

(Circuit Court of Appeals, Eighth Circuit April 14, 1921.) 
No. 5600. 

1. Munidpal eoiporaiioiiB <^==>866 — Agreement to issue and sen bonds» not 

made by ordLnance, does not create debt to extent of bonds. 

Under Const. Colo. art. 11, § 8, and Rev. St. Colo. 1908, f 6525, pw^. 
Tiding that no city or town shall contract any debt or loan in any form^ 
except by means of an ordinance, an agreemfUl entered into between the 
trustees of a town and bond buyers for the l^ftnce and sale of municipal 
bonds, not made by ordinance, does not create a debt of the town for the 
amount of the bonds specified. 

2. Municipal eorporations ^=^866 — ^Agreement to issue and sell bonds not bind- 

ing, unless made by ordinance, as required for creation of indebtedness. 

Since a town could not create a valid debt by issuing its bonds, unless it 
acted by ordinance as required by Const. Colo. art. 11, § 8, and Rev. St. 
Colo. 1908, § 6525, an agreement between the town and prospective buyers 
of the bonds to issue the bonds and sell them to the buyers imposes no 
liability upon the town, where the agreement was not made by ordinance. 

3. Municipal corporations <@=>866 — ^Resolution is not equivalent of "ordtnanee** 

required to incur indebtedness. 

A resolution of the board of trustees of the town, which is more tem- 
porary than an ordinance, is not the equivalent of an ordinance, required 
by Const. Colo. art. 11, § 8, and Rev. St. Colo. 1908, S 6525, for the creation 
of a valid indebtedness against the town. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Ordinance.] 
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In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by Bosworth-Chanute & Co., a Delaware corporation, against 
the Town of Brighton, a municipal corporation of Colorado. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 

Robert G. Bosworth, of Denver, Colo. (Pershing, Nye, Fry & Tall- 
madge, of Denver, Colo., on the brief), for plaintiff in error. 
Harry Behm, of Brighton, Colo., for defendant in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

^ SANBORN, Circuit Judge. Bosworth-Chanute & Co., a corpora- 
tion, brought this action against the town of Brighton for damages, for 
its alleged breach of a contract made by the town, whereby the Bos- 
worth Company agreed to buy at par $85,000 of the town's proposed 
bonds for the extension of its waterworks to be dated July 1, 1918, and 
to be due in 15 years from) their date, and to furnish all legal procedure 
required for the valid issue thereof, "including all resolutions and or- 
dinances and procedure, provided that the town officials with reason- 
able promptness will take all action and pass and furnish copies of all 
proceedings prescribed and requested by our attorneys for the valid is- 
suance of said bonds," and the town agreed to deliver the bonds to the 
Bosworth Company as above provided. The Bosworth Company fur- 
nished the legal procedure, as it agreed to do, offered and has been 
ready and willing to pay the screed price for the bonds, but the town 
first notified the plaintiff that it would not deliver the bonds, and then 
refused to do so, to the damage of the plaintiff in the sum of $3,400, 
and thereafter issued its bonds for $85,000, differing slightly in terms 
from those described in the plaintiff's contract, and sold and delivered 
them to others. The town defended the action on the grounds (1) that 
when the contract was made na ordinance had been passed which au- 
thorized or provided for the issue of the bonds described in the con- 
tract ; and (2) that the town was witliout corporate power or authority 
to make the contract in suit, or to authorize the issue or delivery of 
the bonds specified therein in any other way than by the passage of an 
ordinance to that effect by its board of trustees, and that no such or- 
dinance had ever been passed. To these defenses the plaintiff demur- 
red, the court below carried the demurrer back to the complaint, held 
that, inasmuch as the Constitution of the state of Colorado (article 11, 
section 8) provided that "no city or town shall contract any debt by 
loan in any form, except by means of an ordinance, which shall be ir- 
repealable, until the indebtedness therein provided for shall have been 
fully paid or discharged, ♦ * * " and the corporate powers of the 
town were limited in the same way by the Revised Statutes of Colorado 
of 1908, § 6525, sixth, the contract upon which the plaintiff sued was 
not actionable, sustained the demurrer to the complaint, and dismissed 
the action. 

[1] When the agreement upon which this suit is founded was made, 
section 6525, supra, empowered the town to issue and sell the bonds 
described therein by the passage by its board of trustees of an ordinance 
describing them, authorizing their issue, and providing for the levy of 
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taxes to pay them. No such ordinance had then been passed. The is- 
sue and sale of the bonds in accordance with the terms of the contract 
would have created a debt of the town to the amount of $85,000. The 
Constitution of the State of Colorado forbade the town to contract any 
debt in any form except by means of an ordinance which should be 
irrepealable until the debt was paid. So it was that at the time the 
contract was made neither the town nor its officers were authorized 
by the passage by its board of trustees of any ordinance to make the 
contract. That agreement, therefore, could not have authorized the 
issue or sale of the bonds, or the creation of the debt for $85,000. 

[2] Counsel for the plaintiff, however, contend that, since the town 
had the corporate power by subsequently passing the requisite ordinance 
to authorize the delivery and issue of the bonds and to create the 
indebtedness, it was legally bound by this contract so to do. They ar- 
gue that it could lawfully agree by resolution of its board of trustees 
to do any act within its corporate powers, even though that act could be 
lawfully done only by means of the passage of an ordinance by its 
board of trustees. A deliberate consideration of this argument has 
failed to convince of its soundness. The general rule is that one cannot 
lawfully do indirectly that which he cannot legally do directly, and a 
corporation is not exempt from this rule. For example, one of the 
provisions of the statute of frauds is that every contract for the sale 
of any goods, chattels, or things in action for the price of $50 or more, 
shall be void, unless a note or memorandum of such contract be made in 
writing, and be subscribed by the parties to be charged. Would an 
oral contract to make such a written contract of such a sale legally ob- 
ligate one to make the sale any more effectually than an oral contract 
to make the sale? A negative answer to this question is unavoidable. 

If counsel for the plaintiff insist that the contract in suit legally 
bound the town to issue and deliver 1#e bonds to the plaintiff on the 
terms stated in the agreement, then that contract unavoidably created 
an indebtedness of the town without the passage of an ordinance, and 
it falls under the ban of the constitutional inhibition. If, on the other 
hand, they concede that the contract did not legally obligate the town 
to issue and deliver the bonds to it according to its terms, the contract 
was voidable while it remained executory at the option of the plaintiff, 
and as the plaintiff exercised its option while the contract was still 
executory, there was no obligation of the town remaining to sustain 
this action. 

[3] The Constitution and the statutes made an ordinance passed by 
the board of trustees an indispensable condition of the creation of the 
obligation and debt evidenced by this contract. A resolution of the 
board was not in this case an equivalent of an ordinance, because the 
statutes authorized the creation of the corporate indebtedness here in 
question by ordinance only, because the Constitution forbade its crea- 
tion in any other way than by ordinance, because a resolution is more 
temporary, an ordinance more permanent, in character, and the general 
rules are that, where authority to exercise a corporate power by ordi- 
nance is granted, an attempt to exercise it by resolution is futile and 
that, where the Constitution or the statutes which permit or grant the 
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right to exercise a corporate power expressly designate the way in 
which it may be exercised, that designation limits the right to exercise 
it to the way specified, and renders its attempted exercise in any other 
way ineffectual. Zottman v. San Francisco, 20 Cal. 96, 102, 81 Am. 
Dec. 96; Town of Durango v. Pennington, 8 Colo. 257, 260, 7 Pac. 
14; Mills V. City of San Antonio (Tex. Civ. App.) 65 S. W. 1121, 
1122; City of Ft. Scott v. W. G. Eads Brokerage Co., 117 Fed. (8th 
C. C. A.) 51, 54, 54 C. C. A. 437; Trester v. City of Sheboygan, 58 N. 
W. 747, 87 Wis. 496; Gaslight & Coke Co. v. City of New Albany, 156 
Ind. 406, 59 N. E. 176. 
Let the judgment below be affirmed. 



YOUNG V. UNITED STATES. 

(Circuit CJourt of Appeals, Ninth arcuit. May 2, 1921.) 
No. 3517. 

1. iDcHcimenft and information «=»110 (31)— Information eiiargiitg maSnte- 

nanee of nuisanee oontrary to protiibition aet held suffident 

An information charging that defendants, in yiolatlon of National Pro- 
hibition Act, S 3, maintained a public nuisance, in that they sold and 
kept for sale for beverage purposes on described premises intoxicating 
liquor, follows the language of the statute, with suflScient description to 
inform the defendant of the offense charged, and with such certainty that 
he could prepare his defense and plead the judgment in bar of any sub- 
sequent prosecution, and is sufficient. 

2. Intttxicating liquoiB <8=>236( 9)— Evidence held to sustain eonvietfon of 

keeping wiiisky for illegal sale. 

In a prosecution for maintaining a nuisance by selling and keeping for 
sale intoxicating liquors on the premises, evidence held sufficient to sus- 
tain the conviction. 

3. IncQetment and information <@:»9 — Keeping whisky for illegal sale may be 

prosecuted by information. 

The offense of maintaining a nuisance by selling and keeping for sale 
intoxicating liquors on the described premises Is a misdemeanor, which 
may be prosecuted by information under the established law of federal 
jurisdiction, and in view of section 32 of the National Prohibition Act, 
which assumes that offenses thereunder may be so prosecuted. 

In Error to the District Court of the United States for the First 
Division of the Northern District of California; Frank S. Dietrich, ' 
Judge. 

Albert Young and another were convicted of maintaining a public 
nuisance by keeping intoxicating liquor for sale, and the named de- 
fendant brings error. Affirmed. 

Clarence W. Morris, Chauncey F. Tramutolo, and William F. Her- 
ron, all of San Francisco, Cal., for plaintiff in error. 

Frank M. Silva, U. S. Atty., and Wilford H. Tully, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 
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MORROW, Circuit Judge. The plaintiff in error and one Walter 
De Kau were charged, by an information filed November 28, 1919, 
with violating title 1, § 3, of the act commonly known as the National 
Prohibition Act (41 Stat. 306). The charging part of the information 
alleges : 

"That Walter De Kau and Albert Young, hereinafter called defendants, 
heretofore, to wit, on the 20th day of November, In the year of our Lord 1919, 
at San Francisco, In the Southern division of the Northern district of Cali- 
fornia, then and there being, did then and there, In violation of section 3 of 
the act of October 28, 3919, known as the National Prohibition Act, unlaw- 
fully, willfully, and knowingly maintain a public nuisance. In that they did 
unlawfully, willfully, and knowingly sell and keep for sale for beverage pur* 
poses on the premises at No. 2965 Sixteenth street, in San Francisco, afore- 
said, certain intoxicating liquor, to wit, whisky." 

Upon the trial of the cause both of the defendants were convicted. 
Judgment was entered accordingly, and from this judgment the plain- 
tiff in error, Albert Young, prosecutes this writ. 

[ 1 ] It is contended in behalf of the plaintiff in error, Albert Young, 
that the inf ormatioiv upon which he was convicted did not state facts 
sufficient to constitute an offense under the statute. The statute pro- 
vides, in section 3 of the Act of October 28, 1919 (41 Stat. 305, 306) :. 

"Any room ♦ ♦ ♦ or place of any kind where intoxicating liquor is sold, 
manufactured, kept for sale, or bartered in violation of the War Prohibition 
Act, and all intoxicating liquor and all property kept and used in maintaining 
such a place, is hereby declared to be a public and common nuisance, and any 
person who maintains or assists in maintaining such public and common nui- 
sance shall be guilty of a misdemeanor," etc. 

The "War Prohibition Act" is defined in the first section of the act 

as meaning : 

"The provisions of any act or acts prohibiting the sale and manufacture of 
Intoxicating liquors until the conclusion of the present war and thereafter 
until the termination of demobilization, the date of which shall be deter- 
mined and proclaimed by the President of the United States." 

The particular act referred to was that part of the so-called Food 
Stimulation Act approved November 21, 1918 (40 Stat. 1045, 1046), 
prohibiting the manufacture and sale after June 30, 1919, of intox- 
icating liquors for beverage purposes. These acts were within the 
constitutional power of Congress. Hamilton v. Kentucky Distilleries 
Co., 251 U. S. 146, 40 Sup. Ct. 106, 64 L. Ed. 194. 

The charge follows the language of the statute with sufficient de- 
scription to inform the defendant of the nature of the offense charged 
and the cause of the accusation, and with such certainty that he could 
prepare his defense and plead the judgment in bar of any subsequent 
prosecution for the same offense. This is sufficient. United States v. 
• Simmons, 96 U. S. 360, 24 L. Ed. 819. 

[2] It is next contended that the evidence was insufficient to sus- 
tain the verdict of guilty. R. W. Gloss, a deputy collector of internal 
revenue testified : 

"About 5:30 of the evening of the 20th of November, Collector Doyle and 
myself visited this place at the request of our chief, who had received numer- 
ous complaints of the sale of liquor in this particular saloon. ^ ^ ^ As 



Digitized by 



Google 



YOtJNG V. TXNEPED STATES Sf69 

(272 F.) 

you go Ipto the saloon, there is Idnd of a private oflSce, at the end of the bar. 
I made my way around to the end of the bar. As I <^me up to the bar I saw 
a man drinking a drink, and the bartender came up to the cash register with 
the cash in his hand, and rang up 25 cent& Deputy (Collector Doyle took 
this glass away from the bartender, and we both smelled of the glass, and it 
smelled of whisky. I smelled the glass, I took the glass, and we located this 
one bottle of whisky. This is the bottle it was served out of (bottle identi- 
fied) ; it was in an overcoat, which was hanging in this private office. I did 
not see the man serve the liquor out of the bottle, but I saw the bottle put 
back in the overcoat by the bartender, Mr. De Eau; that is the name he 
gave us. That is the gentleman sitting there. I am familiar with whisky." 

Here it was stipulated by counsel that the contents of the glass was 
whisky. Mr. Gloss, further testifying, said: 

"I saw the money rung up for that transaction, 25 cents, at the cash regis- 
ter. The license for that place is taken out in the name of Albert Young, the 
other defendant here." 

J. P. Doyle, a deputy collector of internal revenue, testified : 
"About 5 :30 in the evening we entered the saloon of Al Young on Sixteenth 
street, opposite the Association Club; all went into the Uttle room, his office; 
as you go. in the door there is a little room. I went in, and there was a man 
drinking whisky; he came to the bartender, Mr. De Kau; at that time he 
could not get hito the little room, because the door was locked; it was a 
Yale lock, and he came around ; he was behind the bar. Mr. De Kau went 
to the cash register and he rang up 25 cents. I took the glass and smelled 
of it. There was two parties standing outside of the bar, one by the name of 
McKey, and another fellow that happened to work down at the Motor Taxi 
Company. I saw the liquor served from the bottle and saw the 25 cents 
passed over the bar." ^^ 

On being asked who conducted the place, Mr. Doyle answered that 
Albert Young conducted the place, and Mr. Morris, counsel for the 
plaintiff in error said : 

"There is no question about that; Mr. Young conducts the place." 

Walter De Kau testified, on being asked if he was employed by Mr. 
Young as a bartender in the saloon at Mission and Sixteenth street, on 
or about November 20th : "Yes, sir." . 

[8] The offense charged is a misdemeanor. Section 32 of the act 
assumes that offenses described in the act as misdemeanors may be 
prosecuted by information. This is the established law of the federal 
jurisdiction. Weeks v. U. S., 216 Fed. 292, 132 C. C. A. 436, L. R. 
A. 1915B, 651, Ann. Cas. 1917A, S24. The court had jurisdiction of 
the case, and the evidence was sufficient to sustain the verdict of guilty. 

The judgment of the District Court is affirmed. 
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JACKSON T. SMIETANKA, iDternal B«yenoe Collector. 

(OircQlt Court of Appeals, Seventh Circuit. March 12, 1921.) 

No. 279i. 

L Internal revenue ^=^— Receiver's compensatloii, detetmined at end of 
term, "Income^ for that year. 

Where a receiver, by order of the conrt, was paid a earn monthly for 
• his services, with liberty to apply for additional compensation at the end 
of the receivership, eudx final allowance, made at the end of five years, 
held "income" for the then current year, within Revenue Act 1918, f 
213 (a), being Comp. St Ann. Supp. 1919, § 6336^ff (a), and not dis- 
tributable for income tax purposes through the preceding years of service. 
[Ed. Note. — For other definitions, see Words and Phrases, £Urst and 
Second Series, Income.] 

2. Receivers ^=^199— Nutie pro tune entry, changing terms of order for com- 
pensation, unautlioiizea 

Where, on termination of a receivership, a final order allowing com- 
pensation to the receiver was made, a nunc pro tunc entry, made more 
than a year afterward, on an ex parte application by the receiver, chang- 
ing the terms of such order, without any claim of mistake or error in 
the original order, held unauthorized and ineffective as against tfie United 
States to affect the income tax due from the receiver on such allowance. 

In Error to the District Court of the United States for the Eastern 
Division of tlie Northern District of Illinois; George T. Page, Judge. 

Action by William J. Jackson against Julius F. Smietanka, Collector 
of Intjgpial 'Revenue. Judgment for defendant, and plaintiff brings er- 
ror. Affirmed. 

For opinion below, see 267 Fed. 932. 

M. F. Gallagher, of Chicago, 111., for plaintiff in error. 
James R. Glass, of Chicago, IlL, for defendant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Jackson, plaintiff, filed a declaration to re- 
cover income taxes paid by him under protest. Defendant's demurrer 
was sustained; plaintiff declined to plead over; and this writ of error 
challenges the consequent judgment 

[1] From May, 1913, to April, 1918, plaintiff served as a railroad 
receiver under appointment of the District Court at Chicago. Plaintiff 
accepted the employment under an order providing that he '*be paid on 
account of his services at the rate of $2,000 per month" and that on 
termination of his trust he "shall be at liberty to apply for such further 
compensation as to the court may then appear reasonable and just." 
For the years 1913 to 1917, inclusive, plaintiff made returns on the 
basis of **income received," and, respecting this receivership, he had 
neither a business system nor books nor unpaid allowances for service 
from which he could have made returns of "income accrued." In 
1918 plaintiff was allowed and paid "as final payment for all services 
rendered by him during the receivership herein the additional sum of 

$100,000." On March 14, 1919, plaintiff filed his return for 1918, 

« — --■'-■■'■■ - ■* 
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showing the receipt of said $100,000, and also filed amended returns for 
1913 to 1917, inclusive, in which he claimed that pro rata parts of said 
$100,000 were "accrued income" of those years. On April 16, 1919, 
the collector rejected the amended returns and demanded normal taxes 
and surtaxes on the $100,000 so received in 1918. Plaintiff then pre- 
pared, and on April 22, 1919, presented to the District Court, a petition 
for a nunc pro tunc order showing that the additional compensation was 
earned and had accrued in equal monthly installments throughout the 
receivership, and the order as tendered was entered. Thereupon plain- 
tiff, on May 28, 1919, paid $26,826 under protest, and subsequently 
brought this action to recover the difference, $19,973. 

Unless some effect is to be given to the nunc pro tunc order, the 
collector was right. Section 213 of the Revenue Act of 1918 (Comp. 
St. Ann. Supp. 1919, § 6336%'ff) requires a return of "income de- 
rived from salaries * * * or compensation for personal service," 
and provides that the amount thereof "shall be included in the gross 
income for the taxable year in which received by the taxpayer, unless, 
under methods of account permitted under subdivision (b) of section 
212, any such amounts are to be properly accounted for as of a different 
period." That subdivision permits a return "upon the basis of the 
taxpayer's annusil accounting period (fiscal year or calendar year, as 
the case may be) in accordance with the method of accounting regularly 
employed in keeping the books of such taxpayer ; but if no such method 
of accounting has been so employed, or if the method employed does not 
clearly reflect the income, the computation shall be made upon such 
basis and in such manner as in the opinion of the Commissioner does 
clearly reflect the income." Not only do the facts of this case demon- 
strate that there is no permission in that subdivision to save plaintiff 
from the direct mandate of section 213, but article 32 of Regulation^ 
45 (authorized by section 1309 of the act [Comp. St. Ann. Supp. 1919, 
§ 63711/^j]) explicitly requires that, "where no determination of com- 
pensation 'for personal services is had until the completion of the serv- 
ices, the amount received is income for the calendar year of its deter- 
mination." Plaintiff from time to time during the receivership had 
applied to the court for additional compensation, and the court had 
always refused. Manifestly such refusals were in accordance with the 
original order of appointment, which plainly denied any intermediate 
right to additional compensation and left the question of what additional 
compensation, if any, would be fair to be determined when the trust 
ended and to be dependent upon the outcome of the administration. 
And whether the regulation means that the compensation is income of 
the year in which the determination of the amount is made or is in- 
come of the year in which payment is made, is immaterial in the present 
case, for both determination of amount and payment thereof occurred in 
1918. 

[2] A year after plaintiff had finally stepped out of the District 
Court and a month after his liability to make a true return of his in- 
come for 1918 had become fixed, plaintiff reappeared in court and 
obtained the aforesaid nunc pro tunc order. Respecting the general 
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question of a court's authority to make nunc pro tunc orders or judg- 
ments, plaintiff cites certain authorities/ which we supplement by call- 
ing attention to others." In regard to the present order it suffices to 
say : There was no misprision of a clerical officer ; no new facts ; no 
newly discovered evidence concerning former issues of fact ; no failure 
in the court to enter the original order exactly as the court intended 
to enter it ; even if the petition for the nunc pro tunc order had tendered 
an issue which interested the original parties (the railroad company and 
its creditors), no steps were taken by the aforetime receiver to have 
them join issue; the petition was heard ex parte; and as to the govern- 
ment all the matters in the District Court were res inter alios. 
The judgment is affirmed. 



Id re CALEDONIAN CO^ Inc. 
Petition of SMITH. 

(Circuit Court of Appeals, Second Circuit April 13, 1921.) 

No. 53. 

Chattel mortgages ^=»63— Affidavit dei>i was owing to mortgagee, wlio loaned 
it on behalf of othen, held true. 

Where 10 indlTlduaU contributed a sum of money, which was deliyer- 
ed to a bank cashier to be loaned to the bankrupt, and the cashier, in 
making the loan, took a note payable to himself, secured by a chattel 
mortgage, the affidavit of the mortgagor and mortgagee, as required by 
G. li. Vt. 2788, that the mortgage was to secure a just debt due and owing 
from the mortgagor to the mortgagee, was true, since the mortgagee was 
the only one authorized at law to collect the debt, and the fact that the 
contributors could have sought equitable relief to compel him to pay the 
amount recovered to them did not make the debt owing to them, and 
therefore the mortgage was vaUd and enforceable. 

Petition to Revise Order of the District Court of United States 
for the District of Vermont. 

In the matter of the Caledonian Company, Incorporated, bankrupt. 
Petition by Homer E. Smith to revise an order in bankruptcy entered 
in the District Court. Order reversed. 

The bankrupt published a newspaper and conducted a printing business at 
St. Johnsbury, Vt. Some months before petition filed, the manager of the 
bankrupt business solicited pecuniary aid from a number of his neighbors, 
apparently to secure the continued publication of the newfl^Mtper. In result 
10 men contributed, or became liable for, $300 apiece for this purpose. 

1 Foster's Fed. Pr. (6th Ed.) vol. 2, IS 447. 447a, 448; Lewis t. Holmes, 
224 Fed. 410, 140 O. G. A. 8 ; Farmers' & Merchants' Bank v. Arizona M. S. & 
L. Ass'n, 220 Fed. 1^ 135 C. C. A. 577; Acord v. Western Pocahontas (C. C.) 
156 Fed. 989; Kaw VaUey Drainage District v. U. P. Rid. Co., 163 Fed. 836, 
90 C. C. A. 320. 

» Brooks V. Ry. Co., 102 U. S. 107, 26 L. Ed. 91 ; Bronson v. Schulten. 104 U. 
S. 410, 26 L. Ed. 797; In re Wight, 134 U. S. 136, 10 Sup. Ct. 487, 83 L. 
Ed. 865; Hickman v. Ft. Scott, 141 U. S. 416, 2 Sup. Ct 9, 35 L. Ed. 775; 
Gagnon v. United States, 193 U. S. 451, 24 Sup. Ct. 510, 48 L. Ed. 745; Wet- 
more V. Karrick, 2(^ U. S. 141, 27 Sup. Ct. 434, 51 L. Ed. 745; Brown r. 
United States, 196 Fed. 351, 116 C. O. A. 171. 
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Mr. Smith was the cashier of the First Natl<mal Bank of 8t Johnsbiiry, 
and to him, or to his bank, and subject to Ms order, the 10 men each either 
paid $300 or discounted at Mr. Smith's bank their notes for the requisite 
amount. Smith actually paid bankrupt ^000, took its promissory note pay^ 
able on demand for that sum, with interest, and contemporaneoiisly obtained 
the security of a chattel mortgage coTering substantially a set of pdnttni: 
machinery and appliances used by bankrupt in its business. 

The mortgage in usual form transferred the mortgaged property to Smith, 
upon condition that if the Oaledonian Ckimpany paid the promissory note 
aforesaid (which it in the mortgage promised to pay according to the tenor 
and effect thereof) then the instrument of mortgage should be null and 
void. Bankruptcy supervened with the note unpaid, and Mr. Smith filed his 
petition to be awarded the proceeds of the mortgaged proi>erty, which had 
been sold by the trustees in bankruptcy. 

The referee held that the $3,000 **was a debt due and owing from the mort- 
gagor to the mortgagee, and that Smith was the only person who could sue 
for and collect said note, foreclose the chattel mortgage, surrender the note, 
or discharge the chattel mortgage." 

The Vermont statute regarding chattel mortgages (General Laws, I 2788) 
requires that the parties to such an Instrument shall make affidavit, "In 
substance as follows: *We severally swear that the foregoing mortgage is 
made for the purpose of securing the debt specified in the conditions thereof, 
and for no other purpose, and that the same Is a just debt, due and owing 
from the mortgagor to the mortgagee.* " The proper officer of the bankrupt 
and Mr. Smith did execute an affidavit in this form. 

The District Judge, reviewing the action of the referee, held that "the 
$3,000 was not owing from the mortgagor to the mortgagee, but to the 10 
persons who actually loaned it to the bankrupt." It was therefore held that 
the affidavit was insufficient, because false, and the mortgage void as against 
creditors for that reason. Smith thereupon filed this petition. 

Alexander Dunnett, Charles A. Shields, and David S. Conant, all of 
St. Johnsbury, Vt., for petitioner. 

John W. Redmond, of Newport, Vt., and David E. Porter, of St. 
Johnsbury, Vt., for trustees in bankruptcy. 

Before WARD, HOUGH, and MIANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The stat- 
ute of Vermont prescribing the form of affidavit used in chattel mort- 
gages has been often construed (Tarbell v. Jones, 56 Vt. 312; Sher- 
man v. Estey, etc., Co., 69 Vt. 355, 38 Atl. 70; Nichols v. Bingham, 70 
Vt. 320, 40 Atl. 827 ; Herald v. Clere, etc., Co., 86 Vt. 141, 84 Atl. 23 ; 
Bean v. Parker, 89 Vt. 532, 96 Atl. 17) ; and the somewhat similar stat- 
ute of New Hampshire has been considered in Belknap v. Wendell, 11 
Fpster (31 N. H.) 92. The Tarbell Case states the doctrine that— 

"Under onr statute substantial truth specifically told is an essential re- 
Quirement in describing the debt or obligation to be secured. In order to con- 
stitute a chattel mortgage valid as against creditors." 

The same rule is somewhat differently phrased in the Nichols Case, 
which declares that — 

"The oath must conform to the purpose of the mortgage, and verify the 
truth, Justice, and validity of the debt or other llablUty sought to be secured 
thereby." 

The New Hampshire interpretation is stated, with due consideration 
of all the reported cases, in Hackett v. Potter, 135 Mass. 349, as fol- 
lows: 
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The debt secnred "must be a debt due and owing from tbe mortgagor to the 
mortgagee. If it is given to secure a liability, it must be the liability of the 
mortgagee assumed for the mortgagor. If it ia given to secure the perform- 
ance of any other agreement, it must be an agreement between the mortgagor 
and the mortgagee, to the truth, validity, and justice of which they are both 
able to testify." 

About the transaction at bar there was nothing obscure, complicated 
or concealed, and the question presented is no more than this: Did 
Mr. Smith and the proper officer of the bankrupt tell the truth when, 
after the execution and delivery of the promissory note above referred 
to, they both swore that the bankrupt was a debtor to Mr. Smith for 
*'a just debt honestly due and owing from the mortgagor to the mort- 
gagee"? If Mr. Smith had been an indorsee of this note, and the note 
itself had been made originally to the 10 men, he could have maintain- 
ed an action upon it, and no one else could have done so, even though 
he had been accountable to the 10 contributors for whatever he might 
recover. Chase v. Burnham, 13 Vt. 447, 37 Am. Dec. 602. A fortiori 
is this true when he was the payee. The debt was evidenced by the 
note, and, that being commercial paper, suit would have been sufficient 
demand. But as between the bankrupt and Smith there was no other 
evidence of debt except the note ; consequently, as long as Smith held 
legal title to the note, he alone could sue upon it, and if he could sue 
he could prove his debt in bankruptcy. 

In short, the test question is diis: Could any one of the 10 con- 
tributors, after this note was given, have maintained an action at law 
for $300 against the Caledonian Company ? None of them could, be- 
cause that company did not owe any of them $300. It did owe Mr. 
Smith $3,000 on a promi.ssory note, and the law pays no attention as 
to where Mr. Smith got that money from. That in equity other rem- 
edies would have been available, had Mr. Smith proved an unfaithful 
trustee, is a matter of no moment under the facts at bar. It may be 
pointed out that the circumstance that Mr. Smith actually received the 
money, and actually loaned it, thereby being the person, and the only 
person, who made a contract with the bankrupt, wholly differentiates 
this litigation from the Tarbell decision, and makes the reason of that 
judgment excellent authority for the petitioner herein. 

Being of opinion that the affidavit attached to the mortgage was le- 
gally and morally true, the order under review is reversed, with costs, 
and the matter remitted for further proceedings not inconsistent with 
this opinion. 
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In re HAVENS et aL 
Petidon of NILBS. 

(Cftrcalt Court of Appeals, Second Circuit April 18, lfl21.) 
No. 195. 

1. Baakniiitcy ^=»391<3)— Other salts cao be stayed onljr under aet or to pre- 

vent interference with administration, 

A court of bankruptcy can stay other suits only under the authority 
of Bankruptcy Act, S 11 (Comp. St. S 9595), or under the general rule that 
it may stay suits, even in state courts, which interfere with the adminisk 
tration of the estate in charge of the bankruptcy court. 

2. Bankruptcy <@=^391(3)— Court cannot stay proeeedhigB in state eeort after 

disdiarge. 

After the discharge in bankruptcy has been completed, the bankruptcy 
court has no jurisdiction to stay proceedings in a state court against the 
bankrupt for a debt barred by the discharge ; the bankrupt's remedy, if 
the state courts erred either in fact or law as to the effect of such dis- 
<^arge, being to take the state action to the United States Supreme Court. 

Petition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of Edwin B. Havens and another, doing business as 
E. B. Havens & Co., individually and as copartners, bankrupts. Peti- 
tion by William W. Niles to revise an order perpetually restraining 
petitioner from issuing execution on a judgment rendered by the 
state court against the bankrupt. Order reversed. 

See, also, 186 Fed. 583. 

On May 24, 1907, an involuntary petition was filed against Havens, who 
after due adjudication was discharged on November 26, 1910; such discharge 
being "from all debts and claims which are made provable" by the act and 
which existed on May 24, 1907. 

In September, 1907, the petitioner, Niles, brought suit in the Supreme 
Court or New York against Hav«ns upon a claim which may be assumed (but 
not found) to have been both provable and dischargeable in bankruptcy. 
Upon Havensf default, judgment was entered against him, but in 1918 the 
state court opened the default, vacated the judgment, and permitted Havens 
to interpose an answer wherein, among other defenses, he pleaded the afore- 
said discharge. The issue thus framed coming on for trial, the plaintiff, j^tl- 
tioner Niles, had verdict and judgment. 

It does not appear whether Niles had been scheduled as a creditor, but it 
seems now admitted that he did file a claim in the bankruptcy proceedings and 
rec^ved a dividend, but that these facts were not testified to in the state court 
trial. It is now alleged (and may be assumed as true) that such failure of 
proof arose from the difficulty of finding long unused and probably misplaced 
papers in the oflace of the derk of the District Court for the Eastern District 
of New York. 

Shortly after the rendition of this judgment Havens applied to the court 
below for an order perpetually restraining Niles from Issuing execution upon 
The judgment entered as aforesaid in the Supreme Court of New York, and also 
enjoining him from taking any other proceedings to collect or enforce said 
judgment Such order was granted, and this petition has been filed to revise 
the same. 

^=9For other casM see same topic ft KBHT-NUMBBR in all Key-Numbered Digests ft Lndexee 
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John J. Cunneen, of New York City (William W. Niles, of New 
York City, of counsel), for petitioner, 

CuUom & Rinke, of New York City (Neil P. CuUom and William E, 
Collins, both of New York City, of counsel), for Havens, 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
Under the Constitution bankruptcy is wholly a creature of statute, and 
under the present act of 1898 no authority can be found for staying 
suits by or against bankrupts, except section 11 (Comp. St. § 9595). 
This is true, notwithstanding that upon other and more general prin- 
ciples of law the bankruptcy court may stay suits, even in state courts, 
which interfere with the administration of the estate in charge of such 
bankruptcy court. In re Friedlaender, 233 Fed. 250, 147 C. C. A. 256; 
In re Amy (C. C. A.) 263 Fed. 8. 

[2] It seems to have been thought below that, since a discharged 
bankrupt is for purposes of administering his estate still subject to the 
jurisdiction of the bankruptcy court (In re Margolies [C. C. A.] 266 
Fed. 203), therefore such bankrupt might apply to that court for pro- 
tection against what he conceived to be the erroneous action of the 
state tribunal. This is wrong ; the nature of a discharge was pointed 
out in the Margolies Case, supra, and it has been too often said to need 
citation that, while the granting of a discharge is a function of the 
bankruptcy court alone, the effect thereof is for any court in which 
it is duly pleaded or otherwise submitted for judgment. 

In the ordinary case, such as this suit of Niles v. Havens, a discharge 
is a defense; such defense is one that the state or any other court is 
bound to consider (Hill v. Harding, 107 U. S. 631, 2 Sup. Ct 404, 27 
L. Ed. 493), and if error is committed in failing to accord to the dis- 
charge its due weight, the way is open to the national Supreme Court 
(Dimock V. Revere, etc., Co., 117 U. S. 559, 6 Sup. Ct. 855, 29 L. Ed. 
994). But no authority exists for leaving the tribunal, wher^^e dis- 
charge was or might have been pleaded, and enjoining the coll^ion of 
a judgment against a discharged bankrupt because the bankruptcy court 
thinks that some other tribunal erred either in fact or law as to the 
effect of such discharge. 

The bankruptcy courts possess no such revisory powers; the true 
doctrine was early pointed out by Brown, D. J., in Re Rosenthal (D, 
C.) 108 Fed. 370. The point was distinctly ruled in a case not dis- 
tinguishable from this in Hellman v. Goldstone, 161 Fed. 913, 88 C. C 
A. 604, and In re Weisberg (D. C.) 253 Fed. 833, correctly covers the 
whole matter. 

The order under review Is reversed, with costs. 
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ST. LOUIS SMELTING & REFINING CO. T. NDL 

. (Circuit Court of Appeals, Eighth Circuit AprU 23, 1921.) 

No. 5585. 

L Appeal and error <O==>1106— Courts (&=>280— Doubt as to Jurisdiction should 
be settled by inquiry before further aetioo in case. 

In an action removed to the United States District Court by defendant, 
where, after the trial, but before final argument and decision, defendant 
filed a v^rifled motion to remand the cause to the state court, alleging 
that it had Just ascertained plaintiff was a citizen of the same state as 
defendant, with evidential details, to which plaintiff filed only an unveri- 
fied response, there was suflBcient doubt as to the District Court's Jur- 
isdiction raised to require it to hear evidence as to plaintilTs citizenship 
before rendering Judgment for plaintiff, and on writ of error to such Judg- 
ment the cau^e will be remanded to the District Court to investigate the 
question of Jurisdiction. 
t. Courts <g=>23, 37(l)-^urismctioD of lower federal eourts caimoi be conr 
ferred by consent or estoppeL ^ ^, .. ^ «:. . ^ ». « 

The Jurisdiction of the Inferior courts of the United States rests wholly 
on the acts of Congress, and cannot be conferred by consent of the parties, 
or by their omission to contest it or by estoppel. 

In Error to the IHstrict Court of the United States for the Eastern 
District of Oklahoma; Robert L. Williams, Judge. 

Action by E, D. Nix against the St. Louis Smelting & Refining Com- 
pany. Judgment for the plaintiff, after defendant's motion to remand 
the cause to the state court, from which defendant had had it removed, 
and defendant brings error. Remanded to trial court, with instruc- 
tions. 

A. C. Wallace, of Miami, Okl. (Robert E. Moloney and Boyle & 
Priest, all of St. Louis, Mo., on the brief), for plaintiff in error. 

Dick Rice, of Miami, Okl., and Archibald Bonds, of Muskogee, Okl., 
for defendant in error. 

Before HOOK and STONE, Circuit Judges, and JOHNSON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was an action brougjht by Nix against 
the St. Louis Smelting & Refining Company in a state court of Okla- 
homa to recover earnest money paid on a contract. The contract, 
which was in writing, recited that Nix was of Miami, Okl., and that 
the company was a Missouri corporation. The defendant removed the 
cause to the federal court below on the ground of diversity of citizen- 
ship. After the trial, but before the final argument and decision, the 
defendant presented a motion to remand to the state court, for the 
reason that the alleged diversity of citizenship on which it had effected 
the removal did not in fact exist. In the motion, which was verified, 
it was alleged that the defendant had been misled by the recital in the 
contract as to plaintiff's residence ; that it had recently discovered that 
his residence and citizenship were in St. Louis, Mo., the same as the 
company ; and it set forth with considerable detail the facts about his 

^s»For other cases see same topic * KBY-NUMB£R in all Key-Numbered Dlsesta A Indexes 
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home, his registration as an elector, and his voting there at times cov- 
ering the period in question. To this the plaintiff filed a response 
that the parties had admitted the jurisdictional facts by their plead- 
ings, that defendant was estopped, that its motion to remand came too 
late, that no fraud was alleged, and generally that the motion was in- 
sufficient. When the motion came on for hearing the plaintiff was 
allowed to amend his response by inserting an allegation that at the 
time of filing his suit he was a citizen of Oklahoma, and of the Eastern 
district thereof, meaning the district of the federal court. The re- 
sponse was not verified. The trial court overruled the motion to re- 
mand, and denied defendant's request that the hearing of it be post- 
poned, to enable it to take depositions in St. Louis on the issue raised 
by plaintiff's amendment. The case then went to judgment on the 
merits in favor of plaintiff, and this writ of error followed. 

[1,2] The jurisdiction of the court below appeared so doubtful on 
the verified motion and the unverified response that the court should 
have inquired into the matter fully. This conclusion is inevitable, 
under C, B. & Q. Ry. y. Willard, 220 U. S. 413, 31 Sup. Ct. 460, 55 
L. Ed. 521. The question of jurisdiction in the courts of the United 
States, those of first instance and those of appeal, is first and ftmda- 
mental. The jurisdiction of the inferior courts of the United States 
rests wholly upon the acts of Congress. It cannot be conferred by 
consent of the parties, or by their omission to contest it, or by estop- 
pel, and whenever it appears, as it did in this case, that jurisdiction 
was probably lacking, it was the duty of the court to inquire into it, 
regardless of the attitude of the parties. 

This cause is therefore remanded to the trial court for further pro- 
ceedings in consonance with this opinion. If the requisite diversity of 
citizenship does not appear, the judgment should be vacated, and tfie 
cause remanded to the state court. If, on the contrary, such diversity 
does appear, the record may be again sent to this court for review. 



Bl^MBERG BROS. v. UNITED STATES. 

(District Court, D. Maryland. May 31, 1921.) 

No. 7©7. 

Admiralty C=>40^Without Jurisdiction against govemiDNit, where prlv»le 
owner or vessel would not have been liable. 

Under Act March 9, 1920, forbidding seizure of a government owned 
ship, but permitting a suit in admiralty against the United States if its 
merchant vessel would have been liable to seizure if it had been privately 
owned, and requiring such suits to be brought in the district in which the 
parties or some of them reside or have their principal place of business, 
or in which the vessel or cargo is found, the District Court, regardless of 
the question of venue, is without jurisdiction to entertain a libel against 
the United States in a case where a private owner of the vessel would not 
have been liable in personam, and the vessel could not have been seized 
in rem in any court of the United States, so that such libel cannot be 
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maintained for failare to deliver a cargo from a barge whidi had been 
sold by the United States to the party operating it, with a provision that 
the title was to remain in the United States until the contract price was 
paid. 

In Admiralty. Libel by Blamberg Bros., a corporation^ against the 
United States. Libel dismissed for want of jurisdiction. 

Joseph Townsend England, of Baltimore, Md., for libelant. 
Robert R. Carman, U. S. Atty., of Baltimore, Md. 

. ROSE, District Judge. On July 26th last the United States agreed 
to sell its schooner barge, the Catskill, to the Guidera Towing & Trans- 
portation Company, hereinafter called the Towing Company, for $60,- 
000— $6,000 down, and $54,000 in 18 equal monthly installments, the 
first of which was not payable until the succeeding January. The pur- 
chaser went into immediate possession, although the vendor retained 
title until the balance of the purchase price was paid. 

In October the Towing Company entered into contracts of affreight- 
ment with the libelants and many others, under which it received on 
board the barge at Baltimore goods to be carried to Havana and there 
delivered. When in November the vessel reached its destination, it 
found commercial conditions there greatly disturbed. The inability 
of the Towing Company to meet its engagements became manifest. The 
cargo was not delivered to the consignee, and 6 months later was still 
on board. This libel has been filed to recover against the government 
the liability in rem of the barge for the nondelivery of libelants' goods. 

The respondent says that this court is without jurisdiction. It is 
not questioned that under the Act of March 9, 1920 (41 Stat. 525), 
the libelants may, in a proceeding in personam, recover in the proper 
district for any liability which in the courts of the United States might 
have been enforced against the barge in rem, had she been privately 
owned; but it is said that as the vessel was, at the time the Ubel was 
filed, outside of this country, and has ever since remained in foreign 
waters, it would not have been subject to the processes of our courts, 
had it belonged to an individual, and that it follows that no liability may 
now be asserted in them against the government. 

The principal purpose of the statute under which the proceeding was 
brought was to prevent within the United States the arrest upon judi- 
cial process of any government owned ship or cargo, without thereby 
working injustice or hardship to those who as against either, had valid 
claims which, if the vessel or the merchandise had belonged to private 
persons, they might have asserted in rem ; but there is in it, and in its 
legislative history, cause to believe that it may also have intended to 
give the consent of the United States to being made a respondent in 
suits in personam upon some classes of maritime liabilities in which in- 
dividuals would have been liaWe in personam, but upon which proceed- 
ings in rem could not have been maintained. 

The first section of the statute forbids the arrest or seizure of a gov- 
ernment owned ship or cargo. The second provides that a libel in per- 
sonam may be brought against the United States when, if the vessel 
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or merchandise mentioned in the first section had been privately owned, 
a proceeding in admiralty could be maintained at the time the suit was 
commenced, provided the ship in (j^uestion was employed as a merchant 
vessel. Then follows the venue provision, upon the proper construc- 
tion of which the parties are at issue. It reads: 

"Such snlts shall be brought in the District Gonrt of the United States for 
the district in which the parties ♦ • • or any of th«n reside or have their 
principal place of business in the United States, or in which the vessel or 
cargo charged with liability la found.** 

It is further provided that, upon the application of either party, the 
cause may, at the discretion of the court, be transferred to any other 
District Court of the United States. The libelants live in this district, 
and they say that the quoted language is express authority for the in- 
stitution of the suit in this court. In their view the libel may be proper- 
ly filed in (1) the district in which any of the libelants live, or (2) in 
which they have their principal place of business, or (3) in whidt the 
vessel charged with liability is fotmd. They argue that Congress knew 
that it was giving a somewhat extended choice of venue, and guarded 
against the possibility of resulting inconvenience by the transfer provi- 
sion. 

The government replies that so to hold is to misinterpret the purpose 
of the provision as to venue. In its view the libel must be filed in the 
district in which the offending res is, whenever the cause of action is 
one in which the liability would be in rem only if the ship or cargo were 
privately owned. Permission to sue wherever libelant lives or has its 
principal place of business is in its view, given only in those cases in 
which the proceeding is one which in its origin is essentially in per- 
sonam. It was intended as a limitation rather than an extension upon 
the number of districts in which the suit might be brought. Where the 
United States is liable in personam, and consents to be sued generally, 
proceedings might properly be instituted in any one of some four score 
districts for the government can be found in every one of them. No 
such wide range of choice is necessary for the protection of persons ag- 
grieved and in practice it might, if permitted, lead to abuse, and would, 
upon occasion, cause much inconvenience. 

The libelants could not complain if they were allowed to sue where 
they lived or had their principal place of business. The libelants at 
bar not only challenge directly this construction of the venue provi- 
sion, but assert that there is nothing in the act to show that Congress 
had in mind any distinction as to venue between causes of action, which 
as against individuals or individually owned ships or cargo would have 
been in personam or in rem, and that, on the contrary, its primary pur- 
pose was to insure that as against the United States they should al- 
ways be in personam, reserving to the libelant the right, under some 
circumstances important, to claim, if he could, that his substantive rights 
should be those he would have had in a proceeding in rem. They argue 
that it is by no means clear that Congress has consented tiiat the 
United States shall be suable in personam at all, unless a liability in 
rem would have existed except for the statute. They point out that if 
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such permission is not given, and if the government's construction of 
the venue provision is accepted, there will be no circumstances in which 
the right to sue in the district of libelants' resident or principal place 
of business, can be exercised. 

The learned advocates for the government do not themselves contend 
that the United States has agreed to be sued in personam in admiralty 
in all cases in which an individual might be ; but they say it has in that 
large nxmiber of instances in which liability depends upon its relation- 
ship as owner or operator of a particular ship, as distinguished from 
a liability growing out of some maritime transaction not specifically 
connected with a particular vessel. These questions and others have 
been discussed on one side and the other with zeal, learning, industry, 
and ability. In the end both admit that there are things in the statute 
which do not fit in well with any theory as to the class of cases in which 
the government has consented to be sued, and that the result of the 
legislative history of the enactment does not make its interpretation 
easier. It is quite probable that somewhere in the United States there 
are even now pending cases in which some or all of these questions must 
be passed upon, but it does not appear that it will be necessary to do so 
in the one at bar. 

There is no reason to suppose that Congress intended to make the 
United States suable under any circumstances in which a suit could 
not have been instituted in this country, were the ship or cargo privately 
owned, and yet, if the libelants' contention be sustained, that will be 
the result here. There was no privity of contract between the United 
States and the shippers of cargo by the Catskill, nor has the United 
States done them any actionable wrong. If it were an individual, no 
proceeding in personam could be brought against it, either in admirSiltV 
or at common law. Nor could any libel be maintained against the 
ship in rem in any court of the United States, because none of them 
could have taken possession of her. The grant of jurisdiction made 
by the second section of the act is expressly limited to such proceedings 
as "could be maintained at the time of the commencement of the action 
herein provided for," and in the instant case at that time there was no 
court in the United States in which the suit could have been maintained, 
either in rem or in personam, had an individual occupied the same re- 
lation to the cause of action as was borne by the United States. 

Nor is this a narrow construction. It is one in perfect harmony with 
the most liberal and far-reaching purpose which can reasonably be 
attributed to Congress. To hold that it intended that a citizen should 
be no worse off because of government ownership is as far as any one 
will be justified in going. There is no reason to suppose that it in- 
tended to open the doors of its courts, as against the United States, to 
suits which could not there have been prosecuted against an individual 
or his property. The general language of every statute must be read in 
the light of the legislative intent, in so far as that is unmistakably ex- 
pressed. 

It follows that, as well when this libel was filed as now, this court 
was without jurisdiction to entertain it, and it must be dismiss^. 
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BOIifE ¥. MARSH, Goromandant, etc 

(District Court, D. Massachusetts. September 22, 1920.) 
No. 1888. 

1. Constitutional law ^=>255 — ^Person cannot be inducted into service by d^ 

fault, without reasonable notice and opportunity to appear. 

Assuming that under the Selective Service Act (Comp. St. 1918, Comp. 
St Ann. Supp. 1919, SS 2044a-2044k) there vras power to provide by 
regulation^ for Induction on default, and to punish by court-martial pro- 
ceedings persons brought under the military jurisdiction in that way, 
due process of law, required by the Constitution, prohibits any indue- 
tion by default without reasonable notice and a reasonable opportunity 
to appear before being defaulted. 

2. Army and navy ^^2(V-4Seleetive service regulations held inadequate to 

protect rigiits of registrants leaving country. 

The rules and regulations under the Selective Service Act (Comp. St 
1918, Comp. St. Ann. Supp. 1919, SS 2044a-2044k), a»in force in August, 
1917, did not contain adequate provisions for reasonable notice to 
registrants allowed to leave the country after registration to appear for 
physical examination and induction, and the induction by default of such 
a registrant not appearing was Invalid. 

3. Army and navy <S='20^-8tatement of director of ndlitsry enrollment held 

to supersede notice to appear for examination. 

Where the President designated the Governors of the several states to 
have charge of the operation of the draft, with authority to delegate 
their powers, and the Governor of Massachusetts delegated his authority 
to a director of military enrollment, a letter from such director to a rep- 
resentative of a registrant, who had left the country by permission, stat- 
ing that it would not be necessary for him to return until the explraticm 
of his leave, superseded a notice from the local board previously given 
to appear for examination. 

4. Army and navy <@=»2(K— Duty of local board to advise registrant's rep- 

resentative to file change of address. 

Where, in response to notice to one registered under the Selective Serv- 
ice Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, $| 2044a-2044k) to 
appear for physical examination, his brother explained to the chairman of 
the local board that he had left the country by permission of the War 
Department, it was the duty of the board to Inform him of his rights and 
advise him of the necessity of filing a formal notice of change of address, 
if such notice were, to be Insisted upon, as It is the duty of administrative 
boards to protect the rights of individual citizens, as well as the rights 
of the government. 

Application of Philip Rome for a writ of habeas corpus against 
Clarence T. Marsh, Commandant at Ft. Banks. Petitioner discharged. 

A. K. Cohen and Wm. C. Rogers, both of Boston, Mass., for peti- 
tioner. 

MORTON, District Judge. Habeas corpus to secure the petition- 
er's release from the custody of the army authorities, by whom he is 
now held as a deserter. The evidence was fully presented at the hear- 
ing on the petition for the writ, and by stipulation of the parties the 
question of discharge, the writ having issued, is to be decided upon 
the same evidence and agreement as to facts. 
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The petitioner resided in Worcester, where he was employed as a 
salesman by I. Rome & Son, a partnership composed of his father and 
his brother, wholesale dealers in and exporters of textile goods of va- 
rious kinds. In 1916 the house decided to send a representative to 
South America, with a view to opening a branch there, if found ad- 
visable. The petitioner was selected to go. His departure was delayed 
fpr various reasons, and he was still in 3iis country when the Selective 
Service Act was passed and the day appcrinted for registration under 
it arrived. He duly registered, giving his address as his father's house 
in Worcester, where he resided. Shortly afterwards he applied for 
a passport, and was informed by the State Department that he must 
obtain permission from the War Department to leave the country. An 
application was accordingly presented by him to the War Department ; 
it stated clearly that he was liable for military service. It was granted ; 
he undertaking to keep himself informed of his military status and 
to return at his own expense, if called for service. In this applica- 
tion he stated that he was going to Buenos Aires and that his address 
was in care of Thomas Cook & Son at that place. He sailed before 
the local boards had been organized, and at a time when there was no 
provision for registering a change of address with the draft tribunals. 
' On August 20, 1917, notice to him to appear for physical examina- 
tion within seven days was sent by the local board addressed to his 
father's house, where it was received and turned over to his brother, 
who immediately went to the chairman of the local board, Mr. Hickey. 
and explained to him that the petitioner was then in Buenos Aires, and 
inquired what should be done. Mr. Hickey referred the brother to 
Mr. Gettemy, who was then director of military enrollment in this 
state. The brother thereupon wrote to Mr. Gettemy a letter, in which 
he said that the petitioner was in Buenos Aires on a passport and 
leave of absence for six months, granted by the State and War De- 
partments, and inquired whether his brother should return at once or 
wait till the expiration of the six months. Mr. Gettemy replied that — 

"It will not apparently be necessary for him to return to this country until 
the expiration of said leave, at which time he should report at once to the 
War Department for instructions." 

The respondent criticizes the statement in the brother's letter that 
the petitioner was absent on leave from the War Department, but 
the context of the letter made it plain that the leave referred to was 
permission to leave the country. It is evicfent that Mr. Gettemy cor- 
rectly understood it. The brother was neither a lawyer nor connected 
with the army, and undoubtedly acted in entire good faith. I see no 
reason whatever to doubt that the petitioner and his family acted 
throughout in entire good faith and without the slightest intention that 
he should evade his military obligations. 

Mr. Gettemy's action was never communicated to the Local Board. 
Its chairman apparently made no minute on its records of the infor- 
mation which bs had received from the petitioner's brother. No writ- 
ten statement of a change of address was filed by or on behalf of the 
.petitioner with the local board after it was organized; but the facts 
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were clearly and truthfully brought to its attention, as above stated. 
The War Department never advised the local board of its action in 
permitting the registrant to leave the country. 

The petitioner could not, of course, appear for examination as di- 
rected. His name was forwarded as a delinquent by the local board 
to the district board, without any statement of the reason why he had 
not responded, and was forwarded by the district board to the Ad- 
jutant General of the state, who was then in charge of the draft. The 
Adjutant General sent a notice to the petitioner at the Worcester ad- 
dress to appear within five days for induction into the service. This 
notice reached the brother ; but, rdying on the Gettemy letter, he paid 
no attention to it. 

The petitioner was thereupon declared inducted on default before 
the expiration of the six months covered by the passport. On his re- 
turn to this country in 1920 (he had in the meantime been establish- 
ing and managing the branch of I. Rome & Son in Buenos Aires, and 
his passport had been extended by the American consul there), he was 
arrested by the army authorities as a deserter ; his trial by court-martial 
followed. 

[ 1 ] The question is whether the petitioner has been legally inducted 
mto the army. Assuming, as the respondent contends, that there is 
power under the Selective Service Act to provide by regulations for 
induction on default, and to punish by court-martial proceedings per- 
sons who are brought under military jurisdiction in that way, it is, I 
think, clear that there cannot be an induction on default, unless the 
person so inducted had reasonable notice and a reasonable opportunity 
to appeair before being defaulted. This is required by the Constitu- 
tion in order to constitute "due process of law,'/ and the right to such 
notice and opportunity in all proceedings affecting one's liberty is a 
matter of the plainest and most fundamental justice. 

[2] At this time the rules and regulations under the Selective Serv- 
ice Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 2044a-2044k) 
contained no adequate provisions with respect to American citizens 
who, having registered, had been allowed to leave the country and were 
abroad. Apparently there was an oversight, due undoubtedly to the 
haste with which the regulations had to be prepared. The provisions 
allowing only five days* notice to appear for induction, and not more 
than seven days to appear for physical examination, applied to such 
persons, although they mifht be wholly unable to respond in such a 
brief interval, as well as to those in this country. Afterwards the 
omission was corrected, and the Adjutant General was authorized in 
such cases to fix a time for appearance, not earlier than ten days, and 
as much later as he saw fit. This change shows that the r^ulations 
under which the petitioner was inducted were recognized by the army 
authorities as inadequate. The regulations under which the petitioner 
//AS defaulted, being inadequate fairly to protect the rights of regis- 
trants in his situation, were on that account unreasonable, and as to 
chem void. The default was, in my opinion, unwarranted, and the 
induction based upon it invalid. 
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[J] Upon an entirely different ground the same conclusion is reach- 
ed. The time in question was near the beginning of the draft, and be- 
fore the machinery to carry it out was fully perfected The President 
designated the Governors of the several states to have charge of the 
operation of the draft within their respective states and authorized 
tnem to delegate their powers. The Governor of Massachusetts dele- 
gated his authority to Mr. Gettemy. While the powers of Mr. Gettemy 
as director of military enrollment are not entirely clear, I infer that 
he had substantially the same authority later exercised by the Ad- 
jutant General of the state. This seems to have been what Mr. Hickey 
understood when he referred the petitioner's brother to him. If so, 
Mr. Gettemy 's action superseded the notice by the local board to 
appear for examination. 

[4] It is unnecessary to decide the other questions argued. It 
should perhaps be observed that ii the local board, in forwarding the 
petitioner's name as a delinquent, had stated, as it ought to have done, 
the reason why he was delinquent, viz. that he was out of the country, 
the district board might not have forwarded his name, and the Adju- 
tant General's office would not have proceeded against him as it did. 

It was not the practice of the Adjutant General's office to deal in 
any such peremptory and unfair way with registrants who for good 
reasons failed to appear. It was also the business of the local board 
to inform the petitioner's representative of his rights, and to advise 
him of the necessity of filing a formal notice of change of address, if 
that were to be insisted upon. Administrative boards are not simply 
courts hearing cases between party and party; it is their duty to see 
that the individual citizen receives his rights, as well as that the govern- 
ment receives its proper due. 

^ The insistence on the prosecution for desertion by the army author- 
ities after the real facts have been brought to their attention seems to 
me far from creditable. 

Petitioner discharged. 



UNITED STATES v. CLAVIN et aL 

(District Court, E. D. New York. April 18, 1921.) 

L Incfictmeni and information <S:=»137(1) — Motion to quasli indictmeiit proper, 
wliere conviction is impossible in law. 

In a prosecutian for crime, where the defendants had filed a plea o£ 
former acquittal in addition to their plea of not guilty, a motion to 
quash the Indictment Is proper, if it clearly appears that, as a matter of 
law, there can be no conviction. 
2. Crinodnal law ^=^294 — ^Plea of former acquittal estaUisheB identity of 
acts, iu absence of cienial. 

A plea of former acquittal on a charge of conspiracy, interi)osed to an 
indictment for larceny which shows an identity of persons, time, circum- 
stances, articles, and conduct, establishes the identity of the act charged 
as the larceny with the overt acts charged in the conspiracy indlctmenc, 
in the absence of a sworn unequivocal denial by the government that 
the acts charged are the same. 
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3. Criminal law <$=»200(6)— Aoquittal of eonspiracy bars proseeatUtt for acts 
alleged as overt acts. 

An acquittal of conspiracy, in which the alleged overt acts were the 
taking of certain whisky from a shipment in interstate commerce, is a 
bar to a subsequent prosecution for the stealing of that whisky. 

Walter Clavin and another were indicted for larceny of goods which 
were part of an interstate shipment. On motion to quash the indict- 
ment. Motion granted. 

Leroy W. Ross, U. S. Atty., of Brooklyn, N. Y. 
Alexander S. Drescher, of Brooklyn, N. Y., for defendants. 

GARVIN, District Judge. Defendants have moved for leave to 
add to their respective pleas of "not guilty" a plea in bar, on the 
ground that each has been indicted and tried upon the charge contain- 
ed in the indictment which has now brought them before the court, 
and upon such leave being granted they further move to quash the in- 
dictment, for the reason that all the issues arising thereunder by a plea 
of "not. guilty" have been determined by their trial under the first in- 
dictment. The motion to enter the plea in bar has been granted. This 
is addressed to the discretion of the court, and the effect of its allow- 
ance, if the plea is sustained, is to enable the defendants to obtain a 
prompt and final adjudication of their rights, and to save both the 
government and the defendants the inconvenience and expense of an 
unnecessary trial. 

The first indictment charged that between June 8 and June IS, 1920, 
the defendants conspired to commit an offense against the United 
States, to wit, the crime of stealing, unlawfully taking, and carrying 
away certain goods and chattels, a part of an interstate shipment of 
freight, with intent to convert the same to their own use. As overt 
acts, the indictment set forth : First, that defendants stole nine cases 
of whisky from a railroad car located in the Long Island City yards of 
the Long Island Railroad, a part of an interstate shipment of freight 
from A. Guckerheimer, Pennsylvania, consigned to the Lackawanna 
Supply Company, No. 18 Hulbert street. Orange, N. J. ; and, second, 
that defendants stole seven cases of whisky. They were acquitted by 
the verdict of the jury. 

The pending indictment charges that on or about June 11, 1920, 
the defendants unlawfully, willfully, and knowingly stole, took, and 
carried away, with intent to convert the same to their own use, certain 
goods and chattels, to wit, 16 cases of Guggenheimer whisky, which 
were moving as and which were part of and constituted an interstate 
shipment of freight, which had been sent from Guggenheimer Bros., 
Freeport, Pa., and consigned to the Lackawanna Supply Company, 18 
Hulbert street, Orange, N. J. 

[1] The motion to quash the indictment is proper, if it clearly ap- 
pears that, as a matter of law, there can be no conviction. Foster's Fed- 
eral Practice (5th Ed.) pp. 1702, 1703; Riggins v. United States, 199 
U. S. 547, 26 Sup. Ct. 147, SO L. Ed. 303 ; United States v. Grunberg 
(C. C.) 131 Fed. 137.- It is urged tliat, as there could be no conviction 
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upon the conspiracy charge unless an overt act was alleged and prov- 
ed, the acquittal of defendants upon that charge is a judicial determi- 
nation in their favor with respect to their having committed such overt 
act and that they cannot subsequently be prosecuted by another in- 
dictment for committing the overt act itself, assuming that to be a 
crime. 

[2] The government contends that it does not clearly appear that 
the defendants are now being prosecuted for doing what was charged 
they did as overt acts in the conspiracy indictment. The moving pa- 
pers, which allege an identity of persons, time, circumstances, articles, 
and conduct, establish that the acts are the same, in the absence of a 
sworn, clear, unequivocal denial by the government. It will be un- 
fortunate if the guilty escape punishment, but, as was said by Mr. 
Justice Miller in Ex parte Lange, 18 Wall. 163, 21 L. Ed. 872 : 

"If tbere Ib anything settled in the jurisprndence of England and America, 
it is that no man can be twice lawfully punished for the same offense. And 
though there have been nice questions in the application of this rule to cases 
in which the act charged was such as to come within the definition of more 
than one statutory offense, or to bring the party within the Jurisdiction of 
more than one court, there has never been any doubt of its entire and com- 
plete protection of the party when a second punishment is proposed in the 
same court, on the same facts, for the same statutory offense." 

[3] In this case the government elected to prosecute upon a charge 
of conspiracy, and was obliged to prove, as a part of the charge, the 
larceny of certain goods. Having failed to prove that charge, there 
can be no subsequent prosecution for a larceny of the same goods, 
which the government has charged and has failed to prove was com- 
mitted by the defendants. The acquittal is res adjudicata, for all 
purposes, upon every issue involved in the first indictment. United 
States V. Oppenheimer, 242 U. S. 87, 37 Sup. Ct. 68, 61 L. Ed. 161, 3 A. 
L. R. 516. It was said in the recent case of United States v. Rachmil 
(D. C.) 270 Fed. 869, decided January 29, 1921 : 

"Upon a trial of the present indictment, the issue as to whether the re- 
turn filed was false and fraudulent, would be a fundamental proposition. 
That issue was involved in the previous trial and to permit it to be litigated 
again would come so close to an encroachment upon the constitutional rights 
of the defendant as to warrant me to quash the present indictment." 

In that case the first indictment was for conspiracy, and charged as 
an overt act an act which constituted an attempt to defeat and evade the 
income tax imposed by the Act of February 24, 1919, 40 Stat. 1057. 
The second indictment charged the defendants with having knowingly, 
willfully, and unlawfully attempted to defeat and evade certain provi- 
sions of the aforesaid act. 

In view of the failure of the government to deny that the overt acts 
of the first indictment are the same acts which defendants are now 
charged with having committed, I am satisfied that they are the same, 
and that the charge was determined in favor of defendants by their 
acquittal. 

The motion to quash is granted. 
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In re LOCUST BLDG. CO., Im, 

(District Court, E. D. New York. April 5, 1921.) 

Bankrupt^ ^=>217(1) — ^Foreclosure suit mi dttflputed mortKage, whkh there 
were assets to pay, will be stayed. 

Where the bankruptcy court had granted leave for the Institution of 
foreclosure suit after the election of the trustee, so that state court's 
Jurisdiction orer the parties had not attached before the property came 
into the possession of the bankruptcy court, and it appeared that there 
were sufficient assets to pay the mortgage sought to be foreclosed, as well 
as the two prior mortgages, but that the validity and amounts due on 
the three mortgages were disputed, and the same issue would be pre- 
sented as to the prior mortgages as was involved in the mortgage on 
which foreclosure was begun, the further prosecution of the foreclosure 
proceedings will be stayed. 

In Bankruptcy. In the matter of the Locust Building Company, 
Incorporated, Bankrupt. On motion to vacate stay of proceeding for 
foreclosure of a third mortgage. Motion denied. 

George B. Davenport, of Brooklyn, for American Trust Ca 
Saml. Silbiger, of Brookl)m, N. Y., for trustee. 

CHATFIELD, District Judge. Motion to vacate stay against pro- 
ceeding to decree of foreclosure of third mortgage. The trustee is in 
possession of the property covered by three mortgages. Foreclosure 
of the third mortgage has been brought since the election of the trustee, 
and the trustee has answered, raising the issue of validity, as well as 
amount claimed, although it appears from the present record that there 
will be no real dispute as to the amount of money claimed to be due. 
The first and second mortgages have not been f orieclosed. It is apparent 
from the record on this application that the property will sell for more 
than enough to pay all three mortgages, with interest and expenses. 
The trustee has also obtained an order granting him leave to sell the 
property and to pay the mortgages (so far as held valid) out of the 
proceeds. 

The third mortgagee, who obtained permission from the court to pro- 
ceed with his mortgage foreclosure before beginning that action, asks 
to be allowed to prove his lien and the validity of hig claim in the 
foreclosure suit. When the court allowed the mortgagee to proceed 
with foreclosure, it appeared that under section 63b of the Bankruptcy 
Act (Comp. St. § 9647), which provides that "unliquidated claims 
against the bankrupt may, pursuant to application to the court, be liq- 
uidated in such manner as it shall direct, and may thereafter be proved 
and allowed against the estate," the best way to settle the issue in- 
volved, and to allow the mortgagee to perfect his title to his own satis- 
faction, would be to give the permission asked. 

The trustee cites the cases of In re Watts & Sachs, 190 U. S. 1, 23 
Sup. Ct. 718, 47 L. Ed. 933, In re Diamond's Estate, 259 Fed. 70, 170 
C. C. A. 138, Union Electric Co. v. Hubbard, 242 Fed. 248, 155 C. C. 
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A. 91, and In re Grafton Gas & Electric Light Co. (D. C) 253 Fed. 
668, showing that under such circumstances the jurisdiction of the 
bankruptcy court is complete and exclusive, both with respect to de- 
termining the amount of any such claim and passing upon the validity 
thereof, inasmuch as the property is in the possession of the trustee, 
unless this court shall make an order allowing proceedings in the state 
court or providing that the claim be liquidated therein. None of the 
parties have cited to the court any authority for the proposition that, 
in an action started subsequent to bankruptcy, th^ jurisdiction of the 
state court should, as a matter of course, be respected, as it would be 
if that jurisdiction had completely attached prior to the institution of 
bankruptcy proceedings. In re Watts & Sachs, supra. 

If the various parties in interest bad been brought into an action un- 
der the state statutes, by which all parties having any claim to the 
title would be cut off, except those whose rights to the proceeds of sale 
are fixed by the decree in foreclosure, where the title thus made would 
be easier of investigation, and would clearly and conclusively determine 
what liens exist against the property and should be transferred to the 
fund, where their validity might be attacked by the trustee in bank- 
ruptcy when they make claim thereto, there would be no reason why the 
action in foreclosure should not proceed to the entry of the decree, if 
the state court sees fit to proceed with the action and determine the 
various issues presented on the pleadings. 

If the state court did not deem it advisable, or was unable to proceed 
with the liquidation of this claim and the determination of its validity, 
within a reasonable time, the trustee could nevertheless in due course 
proceed before the referee or this court to determine how the fund 
should be distributed. But this court having already ordered the sale 
of the property, free and clear of all claims, there being sufficient funds 
admittedly to pay all liens, so that the security of a mortgage is un- 
necessary for any purpose except to est2d)lish the lien, and particularly 
where there are two prior mortgages, which are disputed, and as to 
which the same issue will be presented as that to be litigated as to the 
third mortgage, and where the issues as to these prior mortgages can- 
not be determined in the present foreclosure action, this court is con- 
strained to continue the stay against the foreclosure suit. Wabash 
Railroad v. Adelbert College, 208 U. S. 38, 28 Sup. Ct. 182, 52 L. Ed. 
379; Murphy v. John Hofman Co., 211 U. S. 562, 29 Sup. Ct. 154, 
53 L. Ed. 327. 

In order to save time, and in view of the circumstances, the alleged 
mortgagee may claim payment, and the issue raised by the trustee may 
proceed to hearing pending the sale, if application is made in proper 
form by either party therefor. 
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EDWARD MAUREB CO., Inc., v. TUBELESS TIRE CO. 

(District Court, N. D. Ohio, E. D. April 26, 1921.) 

No. 10215. ' 

Sales ^=^85(2)— Law making perfomianee of contract at the time specified 
impossible disdiarges botii parties under contract provisions. 

Contracts for the sale of rubber, to be delivered during stated months, 
made during war ^me, when government regulations respecting importa- 
tion and sale of rubber were anticipated, contained a provision that 
"this contract is subject to all the rules and regulations imposed by the 
United States government/' Held that, where such regulations were 
made, which rendered performance by either party impossible at the times 
fixed for deliveries, the effect was not merely to suspend the contracts, 
but that both parties were discharged from any obligation thereunder, 
and that neither could demand or enforce delivcfry after such regulations 
were withdrawn. 

At Law. Action by the Edward Maurer Company, Incorporated, 
against the Tubeless Tire Company. Judgment for defendant. 

Willis Bacon, of Akron, Ohio, for plaintiff. 

Clan Crawford and Squire, Sanders & Dempsey, all of Cleveland, 
Ohio, for defendant. 

WESTENHAVER, District Judge. In this case the parties have 
by stipulation in writing waived tiieir right to a jury trial, and the issues 
were tried to the court. A request is made for findings of fact, which 
request is granted and such findings will be made upon compliance 
with district court rule 34. In this memorandum, such facts only will 
be stated as are necessary to a decision of the questions of law. 

Plaintiff's action is to recover damages for the alleged refusal of 
defendant to accept and pay for certain rubber yet undelivered upon 
two contracts. The first contract was ^made May 3, 1918, and the 
second May 14, 1918. Both are in the same form, except as herein 
noted. By the first, plaintiff agreed to sell and deliver 40 tons. De- 
liveries were to be made in equal monthly installments in May, June, 
July, August, September, October, November, and December, 1918. 
By the second, plaintiff agreed to sell and deliver 5 tons, deliveries to 
be made in June and July, 1918, and shipments from the Far East at 
seller s option. The terms of payment in both were cash against docu- 
ments, and if payment was not made within IS days from date of in- 
voice, interest was to be paid at the rate of 6 per cent, per annum. The 
controversy arises under a clause which in the first contract is in these 
words : 

"This contract is subject to all the rules and regulations Imposed by the 
United States government. This contract is made subject' to the rules of the 
Rubber Association of America, Incorporated. This contract is subject to 
force majeure, strikes, and other causes and delays beyond seller's control.' 
Any import duty or tax imposed by the United States government on erode 
rubber to be for account of buyer." 

^ss>For oUxer cases see same topic & KEY-NUMBER In all Key-Numbered Digests A Indexes 
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In the second contract appears the same clause, with these added 
words : 

**Buyers agree to farnish seller with manufacturer's Import license. Subject 
to grantlDg of import Ucense by the United States gOTernment." 

Plaintiff shipped on its first contract May 23, 1918, .4,505 pounds, and 
June 11, 1918, 17,048^^ pounds, both of which shipments were re- 
ceived and accepted by defencjant and payment promptly made. On 
September 27, 1918, plaintiff shipped 11,204 pounds, which defendant 
refused to accept, and which was afterwards returned to plaintiff, and 
resold by it at a loss of 4 cents a pound. These shipments were made 
from the so-called free rubber. No further deliveries were made 
under either contract. 

When the first contract was made, the parties knew that the United 
States government, through the War Industries Board, contemplated 
fixing a maximum price and restricting the importation of rubber from 
overseas, and that such regulations might be announced at any time. 
On May 7 these regulations were promulgated. Such rubber as was 
then in the United States, or on the high seas en route to the United 
States, was left free for sale and delivery ; but the regulations required 
the consumer or manufacturer of rubber to obtain and furnish to the 
importer what is called an allocation certificate, in order to i^iport any 
additional rubber. In other words, plaintiff was not permitted to 
import any new rubber for delivery under either of these contracts, 
unless defendant obtained an allocation certificate from the War 
Industries Board authorizing the defendant to buy and use it. 

The allocation of rubber among manufacturers was made on the 
basis of their consumption of rubber during the preceding year, and 
inasmuch as defendant's plant was during that period in the construc- 
tion and experimental stage,' defendant was able to obtain an alloca- 
tion of only 180 pounds a month. PlaintiflF could not obtain rubber to 
be delivered except by importation. As a result of the regulations plain- 
tiff was therefore unable to obtain rubber to deliver, and the defendant 
was unable to buy and pay for it, while these regulations were in force 
because it was unable to obtain allocation certificates. The restrictions 
^ ere lifted December 13, 1918, and by the latter part of March or April, 
1919, plaintiff had imported rubber and was then in a position to make 
further deliveries. Formal tender was made in June, 1919, and ac- 
ceptance was then refused. At the time of such tender and refusal, 
and continuously thereafter until the bringing of this action, the 
price of rubber was 40 cents a pound; that is, 22 cents less than 
the contract price under the first contract, and 20 cents less under the 
second contract. This action is to recover plaintiff's damages, meas- 
ured by this difference between the market price at the time of tender 
and the contract price. 

Plaintiff's contention is that both contracts, properly construed, 
merely suspended or postponed the time of delivery during the period 
the rules and regulations imposed by the United States through the 
War Industries Board prevented the importation of rubber for delivery 
and sale. Plaintiff does not contend, as I underhand it, that the inter- 
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f erence of the United States government was not of such a nature as 
to excuse both parties from performance while these regulations were 
in force. In fact, plaintifi invokes the existence of these regulations, 
and relies upon their validity to excuse it from the consequences of its 
default or failure to make deliveries at the time required by its first 
contract. It is the second, and not the first, contract which imposes 
upon the buyer the obligation to furnish the seller with a manufactur- 
er's import license. If plaintiff were ilot thus excused, its failure to 
deliver under its first contract, in equal monthly quantities as agreed, 
would constitute a breach upon its part, which would not only bar its 
right of action, but would have subjected it to an action for damages. 

In view of the fact that both parties rely on this interference, and 
assume the validity of the governmental regulations to excuse them 
from default while such regulations were in force, it becomes unnec- 
essary to examine carefully the authority of the War Industries Board 
to fix a maximum price and to restrict dealing in rubber. This position 
of plaintiff is a concession that thesi regulations were such an interfer- 
ence by law as excuses performance while they were in force. In pass- 
ing, I may say that I am of the opinion that those regulations were 
the creation by the law of a condition which made performance im- 
possible while they were in force, and therefore excused performance 
during that period. This was not merely the making of performance 
more difficult as a result of war or war conditions, such as is referred to 
in authorities relied on by plaintiff as not excusing performance. See 
Page on Contracts, § 1373, and illustrative cases cited therein; The 
Kronprinzessin Cecilie, 244 U. S. 12, 37 Sup. Ct. 490, 61 L. Ed. 960; 
Metropolitan Water Board v. Dick, Kerr & Co., Appeal Cases, H. of 
L. 119, [1917] 2 K. B. 1; Roxford Knitting Co. v. Moore &, Tiemey 
(2 C, C. A.) 265 Fed. 177. See also discussion of question in Columbus 
Ry., Power & Light Co. v. City of Columbus (D. C.) 253 Fed. 499, and 
opinion, 506-508. 

We come, then, to plaintiff's main contention, that these contracts, 
properly construed, merely postponed or suspended delivery during the 
period that performance was prevented by governmental interference, 
and that when the restrictions were remove<C the contract remained in 
full force and effect, with an obligation upon the plaintiff thereafter to 
deliver, and upon the defendant to accept and pay. In my opinion, 
this contention cannot be sustained. The contract in its entirety is 
made subject to the rules and regulations imposed by the United 
States government. The contract in its entirety is made subject to 
force majeure. It is not deliveries only, but the contract obligation it- 
self, which is thus made to depend upon these conditions. 

Furthermore, in contracts to deliver and to accept and pay for an 
article of commerce, the market value of which is fluctuating, time is of 
the essence. The failure or refusal of the vendor to deliver or tender 
the monthly quantities at the time agreed is a breach which would dis- 
charge the buyer from further obligation to accept and pay. The buy- 
er of an article thus fluctuating in value cannot be held to an obliga- 
tion to accept and pay at other times and under different conditions 
when its market value may have greatly changed. 



Digitized by 



Google 



EDWARD MAUBER 00. V. TUBELESS TIRE 00. ^93 

(272 F.) 

If plaintiff's contention is sound, it was excused from any obligation 
to perform during the entire period the governmental regulations were 
in force, the duration of which neither party could foresee,, yet during 
the same period the defendant would remain obliged to accept and pay, 
if, after the end of the war and the lifting of the restrictions, the 
plaintiff might get in position to make deliveries. During that period 
the contract obligations would remain dormant. They wouid be revived 
when the restrictions were removed and the ability of the plaintiff to 
make deliveries is restored. No doubt the parties might have so phrased 
their contract as to be susceptible of this interpretation, but, in the 
absence of apt language to express that intention, the law will not in« 
fer it. 

The applicable law seems to be well settled. If performance is made 
impossible by a subsequent valid act of law or governmental authority, 
both parties are discharged. If a contract is made subject in its entire- 
ty to a condition, and that condition happens, the rule is that both par- 
ties are discharged, and not that performance is suspended until the 
condition is overcome. This rule has frequently been applied when a 
contract is made subject to fires or strikes or other forms of force 
majeure. For authority, see the following: 3 Page on Contracts, § 
1373 ; New England Concrete Const. Co. v. Shepard & Morse Lumber 
Co., 220 Mass. 207, 107 N. E. 917; Hull Coal & Coke Co. v. Empire 
Coal & Coke Co. (4 C. C. A.) 113 Fed. 256, 51 C. C. A. 213; Brooke 
Tool Mfg. Co. V. Hydraulic Gears Co. (English Court of King's Bench, 
Oct. 29, 1919) 89 L. J. K. B. N. S. 263; 9 A. L. R. 1507, and ex- 
tended note ; Roessler v. Standard Silk D>^eing Co. (2 C. C. A.) 254 
Fed. 777, 166 C. C. A. 223; The Claveresk (2 C. C. A.) 264 Fed. 
276, 281; Allanwilde Corp'n v. Vacuum Oil Co., 248 U. S. 377, 39 
Sup. Ct. 147, 63 L. Ed. 312, 3 A. L. R. 15. 

These rules are applicable to the present case. If they were not ap- 
plicable, and if plaintiff had not stipulated for nonliability, it would 
have been liable under its first contract for failure to deliver the equal 
monthly installments ; that is, 5 tons during July, August, and the en- 
suing months. If applicable to excuse plaintiff under the first con- 
tract, they are equally applicable to excuse defendant under the second 
contract, by the terms of which defendant agrees to furnish the manu- 
facturer's import licenses, and without which plaintiff could not exer- 
cise its option to import from the Far East the rubber necessary to fill 
it. Neither party was in a position to perform owing to the regulations 
imposed by the United States government through its War Industries 
Board. 

This was a condition which both parties, at the time of making these 
contracts, foresaw or anticipated might happen, and it was to meet 
that contingency that the contracts were made subject to all the 'rules 
and regulations thus to be imposed and to force majeure. Neither 
party could have had in mind merely a suspension or postponement of 
delivery during the war or while governmental regulations were in 
force, because no^ one could then foresee how long the war would 
continue, nor anticipate market or manufacturing conditions at the 
272F.--68 
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end of the war and after the restrictions were lifted. It would re- 
quire clear and apt language before a court would be justified in find* 
ing such to be the intent of the contracting parties. No such apt lan- 
guage is found in either contract, but, on the contrary, the language 
used by the parties clearly evidences a different intention, namely, that 
neither party was to be longer bound, if governmental regulations or 
force majeure interfered to prevent performance. 

My finding upon the issues joined is in favor of defendant Judg- 
ment will be rendered after five days. 



GOPCEYIG T. CALIFORNIA PACKING CORPORATION. (No. 16535.) 

(District Court, N. D. California, S. D. May 23, 1921.) 

1. Courts ^=>50— District Court has Jurisdictioo throughout district, regard- 

less of divisions. 

A United States District Court has jurisdiction throughout and 
territorially coextensive with its district, regardless of the creation of 
divisions within the district, or the multiplication of places of holding 
court, so that the court or judge may competently do in one division or 
at one seat things pertaining to the business in another, and may for 
proper reasons transfer cases from one division to another. 

2. Removal of causes <&=^102 — ^Motion to remand granted, where removal 

was to wrong division. 

Where an action, begun in the state court, was removed to a division 
of the United States District Court other than that containing the 
county in which the action was begun, contrary to Judicial Code, S 
53 (Comp. St. S 1035), and the plaintiff seasonably moved to remand 
the case for that reason, his motion must be granted, even though the 
defect in the jurisdiction was one which could have been waived, if the 
plaintiff had not raised the objection. 

3. Removiri of causes <@=>10C~Plainti(rs failure to object in state court doos 

not waive objection by motion to remand. 

The failure of plaintltt to raise in the state court the objection that 
the application sought removal to the wrong division of the United States 
District Court does not waive his right to raise that objection by a motion 
to reman<r after the removal. 

4. Removal of causes ^==>89(2) — State court can refuse removal only for 

want of substantive showing. 

A state court can deny an application for removal to the United States 
District Court only where the lack of showing is so wanting in sub- 
stantive merit as to clearly disclose on the face of the application that 
the order should not be granted. 

At Law. Action by Milos M. Gopcevic against the California Pack- 
ing Corporation, begun in the state court, and removed by the defend- 
ant to the United States District Court. On motion to remand to the 
state court. Motion granted. 

Moran & Heer, of San Francisco, Cal., for plaintiff. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for defendant. 

C=»For other cases see same topic & KET-NUMBBR in all Key-Numbereil Digests A Indcxcfl 
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VAN FLEET, District Judge. This is a motion to remand the 
cause to the state court. Section 53 of the Judicial Code (Comp. St. 
§ 1035) provides: 

" * • • In aU cases of the removal of suite from the courts of a state 
to the District Court of the United States, such removal shall be to the 
United States District CJourt in the division in which the county is situated 
from which the removal is made; and, the time within which the removal 
shall be perrDcled, in so far as it refers to or is regulated by the terms of 
United States courts, shaU be deemed to refer to the terms of the United 
States District Court In such division." 

California has two districts, the Northern and the Southern. This 
district (the Northern) is divided into twp divisions, denominated, re- 
spectively, the Northern division and the Southern division. The 
Northern division consists of certain designated counties, with the 
seat of the court at Sacramento and Eureka, respectively, for stated 
terms, and the Southern division embraces the remaining counties within 
the district, wherein the court sits at San Francisco for certain other 
stated terms prescribed for the latter. Judicial Code, § 72, as amended 
St. 1916, c. 122 (Comp. St. § 1057). 

This action was commenced, since the divisions were established, in 
the superior court of the state for the county of Lake, which is one 
of the counties included within the territory designated as the Northern 
division. In due time the defendant, upon notice thereof, presented to 
the state court a petition for the removal of the cause to the United 
States District Court on the ground of diversity of citizenship, wherein 
it asked a removal to the Southern division of the district, accompany- 
ing its- petition by a bond containing the usual undertaking tor a remov- 
al to that division, and the state court thereafter made its order remov- 
ing the cause to that division. So far as appears, the plaintiff did 
not put in an appearance in the state court in response to the notice 
of removal, and very evidently the attention of that court was not 
called to the fact that the division of the district to which removal was 
asked and granted was not the division embracing the county wherein 
the action had been commenced. 

The plaintiff has now interposed the present motion, asking that the 
cause be remanded upon several grounds, but one of which I deem it 
necessary to notice, and that is that the cause was removable under the 
statute, if at all, to the Northern division of the district, and that hence 
the removal had has not clothed this court with jurisdiction to retain 
the cause. The contention of the plaintiff, briefly stated, is that the 
requirement of the clause of section 53 above quoted is mandatory and 
jurisdictional, and may not be ignored, and that the attempted removal 
to a division other than that thus prescribed is wholly ineffectual to di- 
vest the state court of its jurisdiction, or vest this court with power to 
do other than formally remand the cause. 

The defendant, on the other hand, asserts in substance that the re- 
moval was proper and in strict pursuance of the provision of section 
28 of the Code (Comp. St. § 1010), prescribing the character of causes 
removable, and section 29 (Comp. St. § 1011), providing the mode of 
removal ; that those sections provide only for a removal *'into the Dis- 
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trict Court of the United States for the proper district," and say noth- 
ing about divisions ; that, when a cause is removed in compliance with 
those sections, the District Court acquires full and plenary jurisdiction 
of the same for all purposes, notwithstanding the provisions of section 
,53; that the latter is in no sense jurisdictional, but is merely modal 
and formal, and intended to regulate the venue or place of trial, rather 
than in any wise to circumscribe the jurisdiction of the court, which 
is one and the same tribunal, regardless of where it sits within the dis- 
trict; and that, having by the removal acquired jurisdiction of the 
cause, it is fully within the power of the court to transfer it to the 
Northern division, if deemed in the interest of justice so to do. 

The contentions of neither side are supported by any authorities 
bearing at all directly on the question as to the purpose or effect of sec- 
tion 53 ; the provision being comparatively a new feature of the removal 
statute, and no case apparently having arisen calling for its construc- 
tion. A number of cases are cited involving general questions of juris- 
diction, as bearing some analogy to the question in a more or less remote 
way ; but they afford little or no aid, and need not be discussed in de- 
tail. 

[1J There is no doubt that as a general proposition a District Court 
of the United States has jurisdiction throughout and territorily coex- 
tensive with its district, and that a mere multiplication of places of 
holding court, or the creation of divisions, does not affect this, except 
to the extent that it may be expressly limited, nor that it is to be regard- 
ed as one and the same tribunal, whether sitting in one place or divi- 
sion or in another. Rosecrans v. United States, 165 U. S. 257, 17 Sup, 
Ct. 302, 41 L. Ed. 708. Nor is there any question that in the practical 
exercise and administration of that jurisdiction the court or judge may 
competently do in one division or at one seat things pertaining to the 
business in another, such as making orders, deciding motions, etc, and 
that it may for proper reasons transfer cases for trial and disposition 
from one division of the district to another. Ehvyer v. United States, 
170 Fed. 160, 95 C. C. A. 416; United States v. Kessel (D. C.) 63 Fed. 
433; In re Hamrick (D. C.) 175 Fed. 279; Primos Chemical Co. v. 
Fulton Steel Corp. (D. C.) 254 Fed, 454; Clement v. United States, 149 
Fed. 305, 79 C. C. A. 243, But it will readily be seen that these gen- 
eral principles do not meet our present necessities. 

[2] May the plain, direct, and explicit requirement of this provi- 
sion of section 53 be disregarded or ignored in pursuing the right of 
removal, and clothe the federal court with the same full and complete 
jurisdiction of the cause removed as if it had been complied with? 
The affirmation of this proposition is what the defendant really con- 
tends for. As stated in Rosecrans v. United States, supra : 

"The creation of divisions and the multiplication of places of trial are for 
the convenience of Utigants, bringing the trial nearer to them and their wit- 
nesses." 

Quite obviously, the object in the mind of Congress in enacting the 
provision of section 53 under consideration was in harmony with the 
same purpose — for the benefit and convenience of litigants by avoid- 
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ing removal to a remote division, when a nearer was at hand. This 
purpose, as it seems to me, creates a strong analogy between this re- 
quirement and that contained in the Removal Act of 1887, as corrected 
by the Act of 1888 (25 Stat. c. 866, p. 433), and now found in section 
51 of the Judicial Code (Comp. St. § 1033), providing that no civil 
suit may be brought in a federal court — 

"against any person by any original process or proceeding In any other 
district tban that whereof he is an inhabitant; but where the jurisdiction 
is founded only on the fact that the action is between citizens of different 
states, suit shall be brought only in the district of the residence of either 
the plaintiff or the defendant" 

Construing this provision of the Removal Act in Ex parte Wisner, 
203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, where the action was by 
a citizen of Michigan against a citizen of Louisiana, commenced in a 
state court of Missouri and by the defendant removed, on the ground of 
diversity of citizenship, to the then Circuit Court of the United States 
for the proper district of Missouri, it was held, on an application for 
mandate to require the Circuit Court to remand the cause, that as the 
action was not one which could originally have been brought in the 
federal court, to which it was removed, the defendant could not, by rea- 
son of the limitations of the statute, confer jurisdiction on that court 
by removal proceedings, even with the acquiescence of the plaintiff; 
and the Circuit Court was directed to remand the cause. 

In that case it will be observed the court proceeded on the theory 
that by proceeding. in contravention of the statute the federal court 
was prevented from acquiring jurisdiction for any purpose as fully as 
if the cause was one not falling within the general jurisdiction of the 
court. This extreme doctrine was, however, modified in the later case 
of In re Moore, 209 U. S. 490, 28 Sup. Ct. 706, 52 L. Ed. 904, 14 Ann. 
Cas. 1164, where the purpose and effect of the provision of the stat- 
ute was more elaborately discussed, and upon a review of the previous 
rulings of the court upon the subject it was held that, the cause being 
one falling within the general grant of jurisdiction conferred upon the 
Circuit Courts, the provision requiring that suit be brought '*only in the 
district of the residence of either the plaintiff or the defendant" was, 
under repeated rulings of that court, to be regarded as a personal privi- 
lege of the parties, which might be waived, and the court said : 

"The contention is that, as this action would not have been originally 
brought in the Circuit Court for the Eastern District of Missouri by reason 
of the last provision quoted from section 1, it cannot under section 2 be 
removed to that court, as the authorized removal is only of those cases of 
which by the prior section original Jurisdiction is given to the United 
States Circuit Courts. But this ignores the distinction between the general 
description of the jurisdiction of the United States courts and the clause 
naming the particular district in which an action must be brought." 

And it was held that the latter clause was not one affecting the gen- 
eral jurisdiction of the court, but was in the nature of a personal privi- 
lege in favor of a defendant, and which he, by failing to object, will 
be deemed to have waived. But it is distinctly recognized that if de- 
fendant in a timely manner interposes proper objection to being sued in 
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a wrong district, or in a case of removal promptly and timely moves to 
remand the cause for want of jurisdiction, such action will prevent the 
jurisdfction of the court from attaching, and the cause must be dismiss- 
ed or a remand granted, as the case may be. See, also, Western Loan 
Co. V. Butte & Boston Min. Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. 
Ed. 1101 ; Kreigh v. Westinghouse, etc., Co., 214 U. S. 249, 29 Sup. Ct. 
619, 53 L. Ed. 984. 

I am of opinion that a like or analogous effect must be given to the 
provision here involved. It may be assumed, although not necessary 
to decide, that, had the plaintiff here acquiesced in the removal, as in 
Re Moore, and answered to the merits, the court, by reason of the 
case being one -within its general cognizance, would have taken and ac- 
quired full jurisdiction to dispose of the controversy on its merits ; but 
plaintiff has elected to stand upon his right by interposing his motion 
to remand, and that is his privilege. In principle the question is not 
unlike that presented in Coins v. Southern Pacific Co. (D. C.) 198 
Fed. 432-435, arising out of the failure of the defendant to give the 
notice of removal proceedings now required by section 29 of the Code, 
where this court had occasion to say : 

"The right of removal Is purely statutory, and It has always been required 
that the statute be complied wlfh in its substance. Can It be said that notice, 
prescribed as the initial step in the proceeding, is not of the substance? It 
matters not in such a case that the requirement he one not intended as juris- 
dictional in the extreme sense that it may not be waived. It has not here 
been waived, and must, I am satisfied, be considered as suflSciently of the 
substance that it may not be disregarded against objection. As I regard It, 
it is akin in its jurisdictional effect) to the requirement of the statute in- 
volved in Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, and 
In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 52 L. Ed. 904, 14 Ann. Cas. 1164. 
that *suit shall be brought only in the district of the residence ot either the 
plaintiff or the defendant.' In analogy with the ruling made in the last case 
as to the effect of that requirement, if notice be waived, its lack will not 
prevent jurisdiction attaching; but If it be lacking, and the objection duly 
insisted upon, the court cannot ignore it and retain jurisdiction." 

[3, 4] The failure of plaintiff to appear in the state court and in- 
terpose his objection there did not waive his rights in the premises. A 
motion to remand is the proper and usual method of testing the suffi- 
ciency and regularity of removal proceedings. Indeed, had plaintiff 
appeared in the state court in response to the notice of intended removal, 
that court would not have been bound to recognize him. since objec- 
tions to the formality of removal proceedings are usually for the federal 
court. It is only where the lack of showing is so wanting in substantive 
merit as to clearly disclose on the face of the application that the order 
should not be granted that a state court is at liberty to deny it. Coins 
v. Southern Pacific Co., supra, and cases there cited. 

These considerations require that the motion to remand be granted, 
and that will be the order. 
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GALLEY V. SSiHHn. 

(District Court, D. Maine. April 23, 1921.) 
No. 676. 

1. nfaster and servant <^137(1)— Stevedore's injury held actlonaMe. 

A contracting stevedore held liable for injury to an employ^ by the 
dumping of a bucket of ballast while being raised through a hatch, caused 
by the catching of a slack wire fall on the dumping latch, where *the 
apparatus was being used in a dangerous manner. and without warning 
to the woriunen below. 

2. Master and servant <d:=>105(l) ^Following custom not eondusive evidence 

of ordinal eare. 

While custom may be shown as bearing on the question of ordinary 
care, the fact that apparatus or appliances used were those used in 
general te not conclusive, and such evidence tnust further be considered in 
connection with the circumstances of the particular case. 

In Admiralty. Suit by Frederick J. Galley against Robert M. Smith. 
Decree for libelant. 

Raymond S. Oakes, of Portland, Me., for libelant. 
Strout & Strout, of Portland, Me., for respondent 

HALE, District Judge. [1] On May 27, 1920, the steamship Free- 
dom was lying, tied up to one of the Grand Trunk wharves, in Port- 
land. She had come into port on the day before, light, with ballast 
consisting of slag arid stone, a part of which had been dumped into the 
lower hold of the vessel, and a part into the second deck, some 10 feet 
below the upper deck. The respondent, Robert M. Smith, a contracting 
stevedore of Portland, had a crew of stevedores unloading this ballast 
from the second deck. The libelant, Frederick J. Galley, was a mem- 
ber of that crew. The method of lifting the ballast was as follows: 
Just aft of the hatchway on the top deck were placed two winches, 
each with a boom; one was known as the lifting winch; its boom 
was made fast over the center of the hatchway; the other, known as 
the burden winch, had its boom made fast, so that it extended over the 
side of the ship, above a scow lying alongside. Two steel cables, or 
falls, were employed, one running from the lifting winch up along 
the boom, and hanging from the boom into the hatchway; the other 
cable ran from the burden winch, out over the side of the ship, along 
the boom, and then back across the deck, over the hatch rail, into the 
hatchway. The ends of these two falls were joined, and attached to a 
hook, which was hooked into the bails of the various buckets used in 
the work. Neither the winchman on the lifting winch, nor the winch- 
man on the burden winch, while running his winch was able to see 
down into the hatchway. 

The buckets were shaped like an ordinary coal hod, except that the 
points where the bail was attached, on the opposite sides of each buck- 
et, were slightly below the center of gravity. The rear of the bucket 
bulged out, forming a counterbalance, so that the points where the bail 
was attached in the sides would be nearly in the center of balance, in 
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whatever position the bucket was hanging; and on this axis the buck- 
et could easily be turned from an upright position to a dumping posi- 
tion, or could be turned back again. The lip of the bucket was slightly 
heavier than the rear, so that there was a tendency on the part of the 
bucket to tip, and, when loaded, to dump itself ; this tendency to tip, 
when loaded, necessarily varied with the way in which the load was 
placed in the bucket. The tendency to tip was overcome by a lever 
handle, or latch, so arranged that it could drop into a slot and hold the 
bucket in position when upright in the bail ; and when it was desired 
to dump the bucket the latch was lifted out of the slot by the hand; 
there was no spring connected with the latch. 

This was the method of working: When a bucket was filled in the 
hold, the hook, attached to the falls, was hooked into the bill of the 
bucket. The bucket was brought out into approximately the center of 
the square of the hatch, and raised directly by the lifting winch ; mean- 
while the winchman on the burden winch took care of his slack as best 
he could, until the bucket came in sight. He then took up his slack 
and gradually took the bucket and carried it to the side of the ship 
and swung it over, the winchman on the lifting winch gradually re- 
leasing his hold ; the two working together in the best way they could- 
At the time of the injury, about 1 o'clock in the afternoon, the libelant 
had l)een working all the morning, and had worked part of the previ- 
ous day. He had cleartd away his side of the pile from under the 
coamings and was loading his bucket. While he was doing this, the 
bucket of another crew on this job was being lifted; and when it was 
approximately on a level with the top deck, 10 or 12 feet above Galley, 
the contents were dumped on him, and the injury occurred for which 
he brings this suit 

The libelant contends that the respondent failed to exercise the care 
of a reasonably prudent man, in that he provided a bucket for his use 
which would dump itself by a slight lift on a protruding lever handle, 
or latch, such handle being liable to be raised accidentally while the 
work was going on, the handle having no safety catch or any other de- 
vice which would prevent its being accidentally lifted; that having 
provided such bucket, with a latch liable to be lifted by accidental 
means, the respondent failed to provide a reasonably safe method of 
lifting the bucket ; but that he did provide a line .pulling taut to lift the 
bucket, and another line running slack, and intended to be pulled taut 
while the bucket was rising, and so to rise past the lever handle in 
such a way that it would be liable at any time to catch the lever handle 
and lift it, thus dumping the bucket; that the respondent failed, also, 
to warn the libelant that there was danger of the bucket being dumped 
upon him while he was working in the hold, and that in order to be 
perfectly safe, he should step aside, out of the square of the hatch, 
while a bucket was being lifted over his head. 

The learned proctor for the respondent urges that the respondent is 
not an insurer, and that he provided reasonably safe appliances, such 
ippliances as prudent, intelligent, and experienced men usually em- 
ploy, under like circumstances, to guard against dangers ordinarily to 
be anticipated; that he used a bucket considered to be of the safest 
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type ever made, and such as was customarily used in this port and 
along the whole Atlantic seaboard, under like circumstances ; that he 
used it with reasonably safe appliances, such as were in ordinary use ; 
that he was not guilty of negligence ; but that, if the libelant suffered 
from anybody's negligence, it was from the negligence of fellow serv- 
ants. 

There is some dispute as to the exact cause of the accident. In the 
fifth interrogatory propounded by the libelant, the respondent is asked 
to produce and annex a copy of the report of the accident which had 
been furnished to the insurer. In answer to this interrogatory the re- 
spondent furnished a copy of the insurer's report, as follows : 

"The gang was discharging ballast from the hold. While the bucket was 
being hoisted up, the fall caught against the catch on the bucket, and the 
contents of the bucket were upset, some of the contents striking Galley be- 
fore he had time to get out of the way." 

In his answer, the respondent explains this report, saying that he has 
been — 

'*unable to find any one who actually knows whether the bucket was dxunped 
by the line of the second winch catching under the lever arm, as claimed in 
the libel, or whether the lever was not properly fastened by the workmen in 
the nold, before it was raised, or whether from some other cause." 

The weight of the testimony tends to show that the injury happened 
substantially as stated in the original insurance report. Nobody saw 
precisely what lifted the latch; but the evidence shows that the fall, 
or cable, of the burden winch could be seen after it got above the 
coamings, and that it was twisted round the bucket ; one witness says, 
"It was twisted round three or four turns," and that he had known 
buckets "to wind up the same way before." Another witness says that 
it was "wound round the bucket." Silke, the hatchman, saw the "fall 
catch under the trip," but did not see that the fall was wound arotmd 
the bucket. 

The preponderance of the proofs tends to show that the dumping 
was caused by the fall catching "against the catch on the bucket," as 
set forth in the insurance report. The arrangement of the falls, and 
the location of the winchman, is not in dispute ; it is admitted that they 
were capable and careful men. The proofs lead me to believe that they 
did the best they could with the appliances provided. Ferns, the own- 
er of the bucket, testifies that the steel cable running off from the 
drum, when lowered into the hold, would, if it had an opportunity, nat- 
urally coil itself, that it would "work itself round," and that "if the 
winchman who has the burden winch would slack it down 15 or 20 
feet it would fall on top of the bucket and eventually find its way 
around it." How much the fall was coiled around the bucket the 
evidence does not make clear, but it tends to show that it was coiled 
enough so that it caught under the protruding lever handle and raised 
it, causing the bucket to dump. Ferns says that he had seen a bucket 
dumped by striking the coamings of the hatch or a stanchion. He does 
not say how often he had seen such dumping. 

There is evidence tending to show that a pennant Une, 6 or 8 feet 
long, was sometimes used for the purpose, among other things, of 
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keeping the slack fall clear of the bucket, but that no pennant line was 
used by the respondent. Whether such pennant line would have tended 
to prevent the coming together and twisting of the two lines it is not 
necessary to decide. 

The whole evidence makes it clear that the protruding lever handle, 
when used with the system of two falls, arranged as they were at the 
time of the injury, constituted a danger which should have been ap- 
parent to a reasonably prudent man. 

[2] I admitted evidence tending to show that this bucket is of a kind 
now generally employed along the Atlantic seaboard. Such evidence 
is to be used with caution. In the Maine court, Mr. Justice Barrows 
said: 

" 'Custom' and 'average' have no proper place in the definition of ordinary 
care." Mayhew v. Sullivan Mining Co., 76 Me. 100, 111, 112 ; Topsham v. Lis- 
bon. 65 Me. 455; Grand Trunk v. Richardson. 91 U. S. 454, 23 L. Ed. 356; 
Congdon v. Howe Scale Co., 66 Vt. 255, 29 Atl. 253. 

In Maynard v. Buck, 100 Mlass. 40, 43, in speaking for the Massa- 
chusetts court, Mr. Justice Wells allowed evidence of the usual prac- 
tice or mode of proceeding under like circumstances^^ 

"not to prove a custom, in the strict sense of that term, but to show the 
course of proce^ing ordinarily pursued, as bearing upon the question of 
what is ordinary care." Cass v. Boston & LoweU R. B. Co., 14 Allen (Mass.) 
448. 

See, also, Southern Pacific Co. v. Gloyd, 138 Fed. 389, 391, 70 C. C. 
A. 528. 

In the case before me the evidence does not show, and cannot show, 
under what circumstances or with what precautions this bucket, with 
its appliances, is used in American ports. Although such testimony is 
received, its probative value is affected by this consideration. 

When we examine the bucket, we find that, in order to make it work- 
able, its bail had to be attached to the bucket on pivot pins below the 
center of gravity, so that the bucket would tip readily. In order to do 
its work it must tip readily. The latch was the only thing which pre- 
vented its tipping ; and this latch had to be made so that it would jrield 
to a light touch, and to protrude in such a way that it could be caught 
hold of when it was required to dump the bucket. Whether or not 
there was any safety device provided in the original design of the 
bucket, and whether a notch or slot, which appears in the drawing of 
the device, was for the purpose of introducing such safety device, does 
not appear. No safety device was used by this respondent. The buck- 
et had to be so arranged that the lifting of this light steel latch would 
immediately dump the contents. The dangers of the use of such a 
bucket were so apparent that, in my opinion, a reasonably prudent 
man must have known that he ought to exercise great care in provid- 
ing appliances to raise the bucket in such a way as to avoid the handle 
striking the coaming, and in such a way that neither of the falls or ca- 
ble should become entangled with the latch. If necessary, only the 
lifting winch might have been used, thus eliminating the dangers in- 
herent in the two fall system, even though more time was required in 
doing the work which the burden winch was mtended to do. If two 



Digitized by 



Google 



IN RE F. H. SAUNDERS A CO. 1003 

(272 F.) 

falls were used, the testimony induces the belief that a pennant line, 6 
or 8 feet long, properly arranged, would have obviated some danger of 
the slack cable twisting around the bucket. 

The testimony leads me to the concluson that the respondent was not 
free from fault, but that he ought to have foreseen the dangers of the 
use of such an instrumentality, with its protruding latch ; that he ought 
to have provided some safer method of lifting the bucket The testi- 
mony leads me to the conclusion, too, that, if the respondent undertook 
to use this kind of a bucket, with the system of two winches, involving 
the use of two falls, liable to twist, and without any device such as a 
pennant line to lessen the danger of the slack cable twisting around 
the bucket and lifting the latch, he should have recognized the haz- 
ards attending such use, and should have warned his workmen that 
there was some danger in standing under a rising, loaded bucket, and 
that, as a proper means of safeguarding their lives, they should step 
outside the square of the hatch, while a loaded bucket was ascending. 
It is not claimed that any such warning was given. It is not contended 
that the libelant was at fault. 

From the whole testimony I am constrained to find the respondent 
at fault, and liable for the damages sustained by the libelant. The 
case is referred to George F. Gould, Esq., assessor, to report the 
amount of such damages. On the coming in of the assessor's report, 
I will pass upon all questions relating to damages. The libelant recov- 
ers costs. 



In re F. H. SAUNDERS A CO. 
In re FARAIERS' & MERCHANTS' BANK OF MARION, S. C. 

(District Ck)urt, E. D. North Carolina. April 20, 1921.) 

Bankruptcy <9=»184(2) — CbstJtM mortgages, recorded out of time, valid as 
against gcoeral creclitorB. 

Under Code S. C. 1912, If 3542, as amended by Acts 1914, p. 482, pro- 
viding that mortgages shall be valid, so as to affect the rights of subse- . 
qnent creditors without notice from the time of their execution only 
when recorded within 10 days from time of execution, with a proviso 
that "the recording and record of the above mentioned deeds and in- 
struments subsequent to the expiration of the said ten days shall, from 
the date of such record, have the same effect as to the rights of all credi- 
tors and purchasers without notice as if the said deed or instrument of 
writing had been executed and delivered on the date of the record there- 
of," a chattel mortgage executed by a bankrupt in good faith for a present 
valuable consideration and not voidable as a preference, recorded after 
the 10-day limit, but prior to bankruptcy, held valid as against all general 
creditors, including those who became such between the time of execu- 
tion and recording of the mortgage. 

In Bankruptcy. In the matter of F. H. Saunders & Co., bankrupts. 
On claim of the Farmers' & Merchants' Bank of Marion, S. C. Validity 
and priority of chattel mortgage sustained. 

For other cmm see same topic A KST-NUMBBR in all Key-Numbered Dlseeta it Indexes 
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L. D. Lide and H. S. McCandlish, both of Marion, S. C, for claim- 
ant. 

A. F. Woods and J. W. Johnson, both of Marion, S. C, F. S. Spruill, 
of Rocky Mount, N. C, and H. G. Connor, Jr., of Wilson, N. C., for 

trustees. 

CONNOR, District Judge. On January 7, 1$20, the Farmers' & 
Merchants' Bank of Marion, S. C, filed its claim, or petition, in this 
court, containing the following allegations which are found by the 
special master to be true : 

That on July 15, 1919, the bank advanced and loaned to F. H. Saun- 
dtrs & Co., at Marion, S. C, $10,000, for which amount the said Satm- 
ders & Co. executed their promissory note, due and payable 60 days 
after date, and on the same day, and cotemporaneous with the execu- 
tion of said note, and as security for the payment thereof, executed 
and delivered to said bank a mortgage on — 

"All leaf tobacco purchased, and to be purchased, by us during the season 
of 1919 on the Marion. S. C, market, and on all drafts drawn against ship- 
ments of same and on all the proceeds arising from the sale thereof.*' 

The mortgage was admitted to probate on the 29th day of July, 1919, 
and registered in Book 33, page 487, in the office of the clerk of the 
court of common pleas of Marion county. On the 6th day of Septem- 
ber, 1919, a petition for adjudication in bankruptcy was filed against 
said F. H. Saunders & Co. in the District Court of the United States for 
the Eastern District of North Carolina, and on the 4th day of October, 
1919, they were adjudged bankrupts, and the trustees duly elected and 
qualified. 

On the 28th day of August, 1919, said F. H. Saunders & Co. had to 
their credit in the bank the sum of $1,938.34, which was credited on said 
note and the account balanced. There remained due and unpaid on 
said note, after crediting same with said amount, $8,061.66. The bank 
on the day of August, 1919, seized and sold — 

"Certain leaf tobacco purchased by F. H. Saunders & Co., at Marion, S. 
C, and located in the respective warehouses at Marion. S. C, and at the depot 
of the Atlantic Coast Line Railroad Company for the sum of $9,125, covered 
by said mortgage." 

After paying the cost incurred in seizing and selling said tobacco, 
including an attorney's fee of $350, and applying the balance of the 
proceeds of the sale of said tobacco to the discharge of the balance due 
on said note, the sum of $559.78 remained in the possession of said 
bank. On January 10, 1920, the bank filed its claim setting forth the 
foregoing facts. 

The trustees of F. H. Saunders & Co., bankrupts, on April 20, 1920, 
in due time filed objections to the claim of said bank, insisting that 
the mortgage did not constitute a valid lien on said tobacco, and that 
the bank was not entitled to hold the proceeds thereof, or apply same 
to the payment of said note, for that: (1) The mortgage constituted 
a voidable preference under the provisions of section 60b and section 
67e of the Bankruptcy Act (Comp. St. §§ 9644, 9651); (2) that the said 
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mortgage cKd not, at the date of the filing of the petition herein, Sep- 
tember 6, 1919, or at the date of the adjudication, October 4, 1919, 
constitute a valid lien on said tobacco, because it was not registered 
within 10 days after the execution or delivery thereof, as required by 
the statute of South Carolina relating to the registration of mortgages. 
The bank filed its answer to the objections of the trustees. 

Pursuant to the request of the creditors of F. H. Saunders & Co., 
the court made an order of reference to F. H. Bryan, Esq., special mas- 
ter, to hear the objections to the claim of the bank and report his con- 
clusions thereon to the court. The special master, after hearing the 
testimony, filed his report September 29, 1920, whereupon the cause 
was heard upon the said report at Wilmington, N. C, on November 20, 
1920. 
In addition to the foregoing facts the special master found : 
"That the loan was made by the bank to F. H. Saunders & Ck>. in good 
faith and without knowledge or reason to believe the existence of the in- 
solvency of the said F. H. Saunders & Co." That on July 29, 1920, the date 
of the reg^tration of the mortgage, the bank had no knowledge, or reasonable 
cause to believe, that said Saunders & Co. were Insolvent, That there was 
no fraud, nor collusion, connected with the transaction. That the proceeds 
of the note were actually advanced and placed to the credit of Saunders & 
Co. and drawn out by checks for the purchase of tobacco. 

The special master dealt with the questions presented upon the rec- 
ord in the following order : 

(1) Is the said claim of the Merdiants' & Farmers' Bank a voidable 
preference, under the provisions of section 60b, amendment of 1910? 

The special master found that, at the date of the execution and of 
the registration of the mortgage, July 29, 1919, the bank had no reason- 
able cause to believe that F. H. Saunders & Co. were insolvent. This 
constitutes the test of a voidable preference under the provisions of the 
amendment of 1910 to section 60b of the Bankruptcy Act. I find noth- 
ing in the evidence to show the existence of such reasonable ground to 
believe that the mortgagor was insolvent, or that the effect of the mort- 
gage would be to give a preference. 

(2) Is the mortgage a voidable preference under the provisions of 
section 67d? 

It is manifest that the execution of the mortgage was based upon a 
present consideration, was made in good faith and not in contempla- 
tion of, or in fraud of, the act, thus coming clearly within the protec- 
tive provisions of the subdivision "d," section 67. 

(3) The third question presented upon the record involves the con- 
struction of the registration laws of South Carolina. The question is 
not free from difficulty. 

The Marion National Bank loaned money to, and thereby became a 
simple contract creditor of, F. H. Saunders & Co., subsequent to the 
execution, and prior to the registration, of the mortgage to the Farm- 
ers' & Merchants' Bank, and at the date of the adjudication in bank- 
ruptcy af Saunders & Co., said bankrupts were, and are now, indebted 
to said Marion National Bank on account of such loan. The bank had 
no knowledge or notice of the execution of the mortgage, at the time 
of making said loan, nor tmtil its registifation. 
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C. M. Jones, of Marion, S. C, also made advances to Saunders & 
Co., between the date of the execution and the date of the registration 
of said mortgage, without notice thereof. No lien was acquired by 
either of said simple contract creditors upon the property of Saunders 
& Co., prior to the registration of the mortgage or their adjudication 
in bankruptcy. They have proven their debts as simple contract credi- 
tors. It does not appear that any other liens attached to the property of 
the bankrupts, covered by the mortgage, prior to the registration there- 
of, or to the adjudication of the bankrupts. 

For the purpose of fixing the status of the Farmers' & Merchants' 
Bank and the trustees, who represent and may enforce all of the rights 
of the creditors against the property of the bankrupts, reference must 
be made to the provisions of section 70a of the Bankruptcy Act (Comp. 
St. § 9654). Collier on Bankruptcy (11th Ed.) 1106. 

"The trustee of the estate of a bankrupt, upon his appointment and qualifi- 
cation ♦ ♦ • shall • ♦ • be vested by operation of law with the title 
of the bankrupt, as of the date^.he was adjudged a bankrupt." 

While not affecting the question presented here, it will be noted that 
in Everett v. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed. 927, 46 
L. R. A. (N. S.) 154, Mr. Justice Day says: 

"There are other provisions of the statute which, we think, evidence the 
Intention to vest In the trustee the title to such property as It was at the 
time of the filing of the petition"— citing Acme Harvester Co. v. Beekman 
Lumber Co., 222 U. S. 300, 82 Sup. Ct. 96, 56 L. Ed. 208. 

It is further said by Judge Day: 

''Section 70a vests all the property in the trustee, which, prior to the 
filing of the petition, the bankrupt could by any means have transferred, or 
which might have been levied upon and sold under judicial process against 
him." 

The courts have uniformly held that the title to the property of the 
bankrupt vested, by operation of law, in the trustee, subject to all liens 
which had, prior to the date of filing the petition, attached thereto. 
The right of the creditors to attack such liens for fraud or other in- 
validating element vested in the trustee. Hewit v. Berlin Machine Co., 
194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986. For that purpose sec- 
tion 70e provides that "the trustee may avoid any transfer by the bank- 
rupt of his property which any creditor of such bankrupt might have 
avoided." Section 67a provides that "claims which, for want of record, 
* * * would not have been valid liens as against tlie claims of 
the creditors of the bankrypt shall not be liens against his estate," 
and the trustee may maintain such action for the recovery of such prop- 
erty as a creditor holding a lien thereon could have maintained. The 
question to be solved, therefore, is whether the mortgage held by the 
bank, at the date of the filing of the petition or adjudication of Saun- 
ders & Co., bankrupts, constituted a valid lien upon the td^acco seiz- 
ed by the bank as against the simple contract creditors of Saunders 
& Co. 

The answer to this question depends upon the construction to be giv- 
en to the registration law of South Carolina, at the date of the execu- 
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tion and registration of the mortgage. No authoritative decision of the 
Supreme Court of South Carolina is cited, and it is conceded none may 
be found, rendered since the statute was amended by the act of 1914, 
(Laws 1914, p. 482) and as it existed at the date of the mortgage. I 
have examined the cases decided by the court which jiave, or are sup- 
posed to have, any bearing upon the question. 

It is conceded that, whatever the law may have been in regard to the 
registration of mortgages and its effect upon the rights of creditors, 
prior to the act of 1843 (11 St. at Large, p. 256), it was at that time 
enacted in express terms : 

"That a mortgage is invalid as against subsequent creditors for valuable 
consideration, unless the same shall be recorded in the oflOlce of the register of 
mesne conveyances within sixty days after execution." 

In Piester v. Piester, 22 S. C. 139, 53 Am. Rep. 711, it appeared that 
Piester executed a mortgage to secure a valid obligation, November, 
1869, and a second mortgage December 21, 1869. Thfe mortgages were 
not recorded until August, 1872. The mortgagor became indebted to 
one Wright April 7, 1871, who had no notice of the existence of the 
mortgages. The mortgagor died and the question was presented in the 
settlement of his estate whether the mortgage was a valid lien 3^s against 
Wright. For the present purpose it is sufficient to find that, under the 
provisions of the act of 1843, it was held that — 

"If these mortgages had been recorded before Wright's note arose, though 
later than 60 days after execution, this would have constituted constructive 
notice. But this was not the case, and as the act declares them invalid/ so 
as to affect the rights of one in Wright's position, it seems impossible to 
escape the conclusion that these mortgages cannot affect Wright's claim as 
to the estate of the debtor therein conveyed." 

Other questions were presented and discussed, none of which are 
material to the decision of the instant case. 

The Legislature, at its session of 1876 (16 St. at Large, p. 92), re- 
enacted, so far as the statute affects the rights of the parties in this 
case, the act of 1843, fixing thp time within which the mortgage was 
required to be registered at 40 days, and providing that mortgages reg- 
istered within 40 days after execution and delivery — 

"shall be valid, so as to affect, from the time of such delivery or execution, the 
rights of subsequent creditors. ♦ ♦ ♦ Provided, nevertheless, that the 
above mentioned deeds or instruments in writing, if recorded subsequent to 
the expiration of said period of forty days, shali be valid to affect the rights 
of subsequent creditors and purchasers for valuable consideration, without 
notice, only from the date of such registration." 

At the April term, 1885, and while the act of 1876 was in eflFect, the 
case of King v. Fraser was before the court. 23 S. C. 543. It appeared 
from the report of the master that one Doar held a mortgage on cer- 
tain property, executed in February, 1877, and recorded January 7, 
1879. Between these dates the mortgagor became indebted to other per-' 
sons, who were, at the date of the registration of the mortgage, general 
creditors, without notice of Doar's mortgage until its registration. The 
controversy arose as to the rights of Doar under his mortgage and the 
subsequent general creditors of the mortgagor, in respect to the distri- 
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bution of the proceeds of the sale of the property mortgaged. The 
master to whom the cause was referred, filed an elaborate and able re- 
port. Referring to the act of 1843 as a new departure in the r^stra- 
tion laws of the state, he said : ' 

"It is evidently a well considered effort to deal effectively with the whole 
subject of registration." 

The master was of the opinion that the mortgage held by Doar, 
not having been recorded within 40 days after its execution, as required 
by the act, was not a valid lien as against creditors of the mortgagor 
whose debts were contracted between the date of its execution and its 
registration. Hudson, Circuit Judge, overruled the exceptions in this 
respect and confirmed the report of the master. Upon appeal Mr. 
Justice McGowan said the question was: 

"Whether the omission on the part of the execntors of Doar to put their 
mortgage on record within 40 days after its execution, although recorded 
afterwards and before the commencement of this suit, made it absolutely in- 
valid as to all debts of the mortgagor contracted between its execution and 
registry ; that is to say, whether a mortgage recorded, after the time prescrib- 
ed by law, has a lien, as of that date, with the ordinary incidents of a Uen, 
as to all debts which at that time are unsecured or" shorn of these incidents, 
as to that class of debts which were contracted between the execution and 
the delivery thereof. This is a new question in this state, the precise point, 
so far as we know, never having arisen before; and it is certainly one not 
free from difficulty, arising principally from the terms of the general regis- 
tration act of 1876." 

The learned justice entered upon the discussion of the subject by 
expressing his concurrence with the statement that — 

"l^ere is no subject upon which our law has been more confused and ob- 
scure than that of registry, both as to the effect of omission to record, and 
of recording within as weU as after the time prescribed by law," 

He said-: 

The act of 1876, after prescribing that mortgages " 'shall be valid so as to 
affect, from the date of such delivery or execution, the rights of subsequent 
creditors ♦ ♦ ♦ without notice, only when recorded within forty days 
from the time of such delivery or execution: • ♦ ♦ Provided, neverthe- 
less, that the above mentioned deeds or instruments in writing, if recorded sub- 
sequent to the expiration of said period of forty days, shall be valid to affect 
the rights of subsequent creditors and purchasers for valuable consideration 
without notice, only from the date of such record.' 

If this section were to be considered without reference to the proviso there 
would be little difficulty. Ignoring the proviso, it is clear that the body of 
the section declares that, without recording, none of the instruments referred 
to would be valid as to any debts 'without notice,' whether contracted before 
or after the date of the instrument in question ; but it goes on to provide that, 
if recorded within the time prescribed, said instrument shall be valid even 
as to 'all subsequent creditors, without notice' reaching back to the time of 
the deUvery of the instrument. Without the proviso the section would be 
substantially the same as the act of 1843 in reference to mortgages, which 
was several times before this court ♦ • ♦ But the addition of the proviso 
in the act of 1876 makes a very material change in the law, applying to the 
registry of mortgages substantially the same rules which were declared" to be 
applicable "to the registry of absolute conveyances in Steele v, Mansell, 6 
Rich. 438. • • ♦ There cannot be the least doubt that this proviso was 
Intended to give to a mortgage, though recorded out of time, some 'effect' upon 
the class of creditors indicated; not, however to reach beck to the date of 
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tlie mortgage, as In the case of one recorded within time, but only tram the 
time of recording." 

The learned justice disposes of the question, so far as it relates to 
liens acquired before the registration, after the expiration of the time 
limit, saying: 

'*0f course the lien so acquired has priority over the mortgage. So far 
* * * there is no difficulty, but the matter is not so plain as to what is the 
effect of a mortgage recorded after the time upon general debts contracted 
after its execution without notice, and which are found in the condition of 
unsecured debts at the time the mortgage is recorded, and its lien attaches. It 
is certainly the general rule that a bona fide lien, no matter when entered, 
from that time forth has priority over all debts which are then unsecured, 
without the least regard to their date." 

After stating the contention made by the "subsequent creditors," 
whose debts were contracted after the date of the mortgage, and before 
its registration. Judge McGowan says : 

**For several reasons we hesitate to accept this view. In order to reach a 
satisfactory conclusion on the point, it is necessary first to settle clearly who 
are the persons meant by 'subsequent creditors and purchasers without 
notice.' " 

He concludes that the words "subsequent creditors*' refer to those 
whose debts were contracted subsequent to the execution of the mort- 
gage. The same phrase found in the proviso, he says, has reference to 
tiae same class of creditors, and not to those whose debts were contract- 
ed subsequent to the recording. 

"This being dearly settled, it would seem that the terms of the proviso 
itself negative the Idea that a mortgage registered out of time is absolutely 
null and void as to all debts contracted between the execution and registry 
thereof, for it declares in express terms that such mortgage so registered 
'shall be valid so as to affect the rights of subsequent creditors,' etc. It seems 
to us that there could never have been a doubt upon the subject, but for the 
last clause in the proviso, which makes the ambiguous declaration that such 
effect shall be 'only from the date of such record,* which, it Is contended, 
Umlts the lien of the mortgage after registry to future debts, leaving the 
rights of the class of prior creditors before described entirely unaffected as 
they existed before registry." 

After stating his reasons for rejecting this construction of the pro- 
viso, Judge McGowan says: 

"Cohsiderjng the subject-matter and the context, we cannot doubt that the 
phrase 'from the date of such record' was intended, not to fix that as the 
point from which the lien of the mortgage was to operate forwards, but 
simply to indicate the time at which it received vitaUty, or, in other words, 
that the registry fixed the time at which the mortgage becomes a lien, but 
not the date of the debts which, as such, it might affect, according to the 
condition, as to being secured or unsecured, In which they were found at the 
time. ♦ ♦ • To say that a mortgage shall be valid means, of course, valid 
as a mortgage ; that is to say, a lien upon specific property, with the ordinary 
incidents of such lien, one of which is priority as to that particular property 
over all other debts of the mortgagor, which have not prior to that time 
ripened into a lien." 

In conclusion he says: • 

**We can conceive of no effect of recording other than the putting an end 
to the exemption which arose from want of notice, and continued until notice 
272 F.— 64 
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was ^ven by that recording, that the registry giviDg them notice at the same 
moment gives vitality to the mortgage as a lien with priority, as if the old 
mortgage had never existed and a new one had been executed and recorded on 
that day, the exemption arising from want of notice ceasing to exist as soon 
as notice is given;" 

— quoting with approval the language of Judge Wardlaw in Steele v. 
Mansell : 

"Being without registration good as to the party who made it, the deed 
might, as to all other persons, be considered as if it had been executed on the 
day it was registered; in other words, as if it had been executed and ac- 
knowledged on that day. By delaying beyond a prescribed time, the grantee 
in a deed (or a mortgagee) has lost the right to insist that the tardy registra- 
tion shall have relation to the date of the deed so as to provide against in- 
tervening claims ; but why should he lose the beneAt of registration from the 
day it was made?" 

Judge McGowan reached the conclusion that — 

"The Doar mortgage, although recorded out of time, from that date became 
valid as a Hen, and as such had priority over all the general debts of the 
mortgagor which had not then become liens, regardless of the time they were 
contracted as prior or subsequent." 

Mr. Justice Mclver dissented from this conclusion. A petition to 
rehear was denied. 

There would seem to be no room for doubt that, unless this decision 
has been reversed, or the statute so amended as to work a change in the 
law, the mortgage held by the Farmers* & Merchants' Bank, although 
recorded out of time, is a valid lien from the date of its registration, 
as against general creditors of the mortgagor whose debts were con- 
tracted between the date of its execution and registration, and in re- 
spect to which tio liens had attached prior to the registration of the 
mortgage. ^ 

At the session of 1898 (Laws 1898, p. 746) the Legislature re-enacted 
the act of 1876, whereby all mortgages are declared to — 

"be valid, so as to affect from the time of their delivery or execution the 
rights of subsequent creditors (whether lien creditors or simple contract credi- 
tors) ♦ • • without notice, only when recorded within forty days from 
the time of such delivery or execution." etc. "Provided, nevertheless. That 
the recording or record of the above mentioned deeds or Instruments of writ- 
ing subsequent to the expiration of said forty days shall from the date of 
such record operate as notice to all who may subsequently thereto become 
creditors or purchasers," 

By the act of 1909 (Laws 1909, p. 189) the time within which mort- 
gages were required to be recorded was changed from 40 to 10 days. 
It will be noted that the words "whether lien creditors or simple con- 
tract creditors" are inserted in the amended act, and the record of the 
mortgage out of time is made by the proviso of 1898 "from the date 
of such record" to "operate as notice to all* who may subsequently 
thereto become creditors." This change in the language of the proviso 
becomes of interest, in view of the decision of the court in Brown v. 
Sartor (1910) 87 S. C. 116, 69 S. E. 88. 

In that case the plaintiff brought suit to foreclose a mortgage execut- 
ed bv defendant on May 1, 1905, and recorded May 2, 1905. The dc 
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fendants, other than the mortgagor, held liens on the property subordi- 
nate to plaintiffs mortgage, as follows : Thomas Barrett and others, 
trustees, mortgage executed October 6, 1905, and recorded January 6, 
1906. Gist and others, receivers, mortgage April 18, 1907, and re- 
corded November 27, 1907. Merchants' National Bank of Richmond 
held a judgment rendered May 28, 1909, subsequent to the registration 
of both mortgages, upon debts contracted subsequent to the execution 
of both mortgages. The Union Building & Loan Association held a 
judgment of September 19, 1908. T. W. Norwood held notes against 
the common debtor contracted subsequent to the execution of the two 
mortgages held by Barrett and Gist, which were not reduced to judg- 
ment. He had no notice of the mortgage at the time his debts were 
contracted. Plaintiff's mortgage was paid from the proceeds of the sale 
of the property. Mr. Justice Woods thus states the contention of the 
parties : 

''All agree that neither the mortgage held by Barrett and others, as trustees, 
nor the mortgage held by Gist and others, as receivers, can have any prefer^ 
ence over the Merchants' Bank of Richmond or J. W. Norwood,, for the reason 
that the mortgages were not recorded within the time required by the statute, 
and the Merchants' Bank and Norwood became creditors * * * without 
notice of these mortgages. This being so, Norwood claims, as between him 
and the other creditors, that his right is to have the entire proceeds of sale 
remaining after payment of the plaintifiCs mortgage applied pro rata to the 
payment of his debt, along with the two mortgage debts and the debt of the 
Merchants' Bank now in Judgment. In opposition to this claim of Norwood, 
the Merchants' Bank insists that, by obtaining judgment on its claim, it 
acquired a lien on the property by reason of which it is entitled to have the 
entire proceeds of sale applied to the satisfaction of its debt to the exclusion 
of the mortgage debts and the debt of Norwood, which is not in Judgment 

Laying aside for the moment the claim of the mortgagees against each 
other, we consider first whether the Merchants' Bank, has, by virtue of its 
Judgment, any preference over the mortgages. The precise point nere in- 
volved has not been decided under our statute, but from a consideration of 
the scope and object of the statute on the subject (Civil Code 1902, § 2456) 
it seems perfectly clear that the judgment has no such preference over the 
mortgages. 

The statute makes the mortgages of no effect against the Merchants' Bank 
and Norwood as subsequent creditors without notice, because of the lack of 
record within forty days. But the statute also provides that the recording, 
'subsequent to the expiration of said forty days shall from the date of such 
record, operate as notice to aU who may subsequently thereto become creditors 
or purchasers.' The right of subsequent creditors to assert mortgages not 
recorded within the statutory time to be void against them is fixed by the 
Statute and cannot be changed by the recording out of time. If the subse- 
quent creditor has no lien at the time of the recording beyond the 40 days, 
then he stands on an equal footing with the mortgage creditor. If he has 
acquired a lien, then he must be satisfied first." 

While the learned justice makes no reference to the proviso in the 
act of 1876 and the construction placed upon it in King v. Fraser, it 
would seem clear that this conclusion is based upon the view that the 
proviso in the act of 1898 worked a radical change in the status of a 
mortgage recorded out of time with reference to the rights of subse- 
quent creditors, who had not acquired a lieri at the date of recording the 
mortgage. It would seem that, under the decision in King v. Fraser, 
both mortgages, having been recorded out of time, would have taken 
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priority over the Merchants* Bank, because its judgment was rendered 
after the record, and Norwood had never acquired any lien. Judge 
Woods proceeds to say: 

"But for all other purposes, after the mortgage has been recorded, though 
after the statutory limit, it is to be regarded as If a mortgage had been made 
as of the day of record, having a lien from the date of the recording which 
cannot be displaced by any lien subsequently acquired by record or otherwise. 
This is the principle laid down! in Steele v. Mansell, 6 Rich. 442, King v. 
iJ'azier, 23 S. O. 543, and Carraway v. Carraway, 27 S. O. 576. ♦ ♦ ♦ The 
rule which the statute was intended to establish, and we think its plain mean- 
ing, is that mortgages not recorded within the time fixed are invalid as to 
subsequent creditors whose debts were contracted before actual record, but 
that after actual record no superior lien can be acquired by judgment or 
otherwise." 

The practical result of the conclusion reached by Judge Woods, so 
far as it relates to the question presented here, is that the mortgage 
held by Barrett and Gist were entitled, as against the Merchants' Bank 
and Norwood to share pro rata in the entire surplus proceeds of sale, 
neither having any prior lien as against the Merchants' Bank and 
Norwood. There were other phases of the controversy disposed of by 
the opinion, not material to the question presented here. It is not sug- 
gested in the arguments, or briefs of counsel, that the decision in 
Brown v. Sartor overrules, or is inconsistent with, King v. Fraser. The 
last case is based upon the proviso contained in the act of 1898, and, 
I assume, is to be taken as the law of South Carolina upon the subject 
unless changed by later legislation. 

We are thus brought to a consideration of the question in the light 
of the act of 1914. The only change made in the act of 1898, by this 
act, was to strike out the proviso and insert in lieu thereof the follow- 
ing: 

"Provided, nevertheless, that the recording and record of the above-mention- 
ed deeds and instruments • * * subsequent to the expiration of said 
ten days shall, from the date of such record, have the same effect as to the 
rights of all creditors and purchasers without notice as if the said deed or 
instruments of writing had been executed and delivered on the date of the 
riecord thereof." 

While counsel for the trustees earnestly contend for a contrary con- 
struction of this proviso, I venture to think that the Legislature intend- 
ed what it said — ^that the mortgage, recorded out of time, was deprived 
of its validity by relation to the date of its execution, as to debts con- 
tracted subsequent to its execution and before registration, but was a 
valid lien as against all debts in respect to which no lien had attadied, 
from the date of its registration — as if the mortgage had been executed 
on the date of its registration ; in other words, the Legislature crystal- 
lized into a statute the construction put upon the act of 1876 by the 
Supreme Court in King v. Fraser, supra. While not of controlling 
force, it is significant that the proviso of 1914 is in substantially the 
same language as the second headnote to King v. Fraser. 

It is of interest to note that, while the words "whether lien creditors 
or simple contract creditors" are for the first time found in the act of 
1898, and re-enacted in 1914, the proviso of 1914 gives to the regis- 
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tration of the mortgage "subsequent to the expiration of ten days 
* * * the same effect as to the rights of all creditors and pur- 
chasers without notice as if * * * executed and delivered on the 
date of the record thereof." It would seem that the words "whether 
Hen creditors or simple contract creditors" were inserted in the act of 
1898 to remove any doubt as to the extent of the retroactive effect of 
registration within the 10-day limit, and to exclude all doubt as to 
the intention to give to the registration, out of time, the same effect 
as a mor<g:age executed on the day of its registration, the comprehen- 
sive words "all creditors" were used. 

It may be that the construction put upon- the proviso of 1898 in 
Brown v. Sartor was not in accordance with the legislative mind, and 
the amendment of 1914 was intended to restore, in unmistakable terms. 
the proviso of 1876 as construed in King v. Fraser. It is worthy of 
note that, so far as the industry of counsel discovers, the act of 1914 
has not been construed by the Supreme Court of South Carolina, al- 
though it has been in effect 7 years. 

Counsel call attention to a decree rendered by Circuit Judge Purefoy, 
presiding in the court of common pleas of Hampton county, in Nell- 
wood Lumber Company v. Vincent, from which no appeal was taken. 
Upon an agreed state of facts the question was presented respecting 
the effect of the registration of a lease "out of time," as against simple 
contract creditors without notice, whose debts were contracted sub- 
sequent to the execution but prior to the re^stration of the lease. The 
learned judge, quoting the language of the proviso to the act of 1914, 
says: 

"I am of the opinion that this amendment means exactly what it says, and 
consequenUy from the above statement of facts the lease of Nellwood Lumber 
Company to Starr and Patrick would be considered as executed as of the 
date it was recorded, and therefore valid as to all simple contract creditors 
whose claims arose between the date of the execution and the date of the 
record.*' 

It is difficult to understand why, if, as provided by the statute, with- 
in the time limit within which the mortgage should be recorded to give 
to it a lien as against both lien and simple contract debts by relation to 
the date of its execution, it should not, as provided by the proviso, be 
given a Hen from the date of its registration as to '*all creditors," as 
if it had been executed on the day upon which it was recorded. What- 
ever doubt lurked in the language of the proviso to the act of 1876 
was so resolved in King v. Fraser, supra. The act of 1898 and proviso 
thereto was so construed in Brown v. Sartor, supra, as to nullify this 
construction of the proviso to the act of 1876. It was manifestly the 
intention of the Legislature to remove all doubt as to the purpose and 
effect of the statute law of the state regarding this question, of so 
much importance to the security of title to property and the extent of 
incumbrances thereon. By so construing, as the language dearly 
denotes, the proviso of 1914 as to make mortgages recorded, after the 
time limit, operate as against "all creditors" as though they had been 
executed and delivered on the day of their registration, relieves the 
rights of the mortgagees and subsequent creditors of the uncertainty 
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which, It IS conceded, previously existed. This uncertainty rendered 
titles to property insecure because of the difficulty and frequent im- 
possibility of ascertaining what debts had been contracted during the 
10 days' interim between the execution and registration of the mort- 
gage, and whether such creditors had notice of the mortgage. This 
construction harmonizes with that usually placed upon registration acts 
in other states. 

I concur in the conclusion of the special master that the mortgage 
held by the Merchants' & Farmers' Bank of Marion on tlft tobacco 
seized by it is a valid lien to the extent of the unpaid balance of the 
note of $10,000, executed by F. H. Saunders & Co. February 15, 1919. 
I am further of the opinion that the mortgage, by its express terms, 
is limited to securing the note of $10,000, due and payable to the Mer- 
chants' & Farmers' Bank of Marion, S. C, and cannot, as against the 
trustees of F. H. Saunders & Co. be extended to secure a separate in- 
debtedness due the Bank of Latta, S. C, 

The Merchants* & Farmers* Bank of Marion, S. C, will deduct 
from the proceeds of the sale of the tobacco, $9,125, the balance due 
on said note, $8,061.66, together with $404 cost, insurance, and at- 
torney's fees and pay the balance to the trustees in bankruptcy of F. H. 
Saunders & Co. 



VIOLETTE V. WALSH, Collector of Internal Revenue. 

(District CJourt, D. Montana. February 11, 1921.) 

No. 183. 

1. Internal revenue <&=s>2— Statutes taxing distilled spirits for beveraee pur- 
poses repealed or rendered obsolete by oonstitntiofial amendmeiit. 

Const. Amend. 18, rendered obsolete or repealed all earlier laws that 
applied to, sanctioned, and taxed distilled spirits for beverage purposes. 
Z. Internal revenue <@=>2— No implied repeal by National Prohlliition Act 

As the National Prohibition Act expressly repealed all inconsistent 
existing laws, and provided that it was but an addition to all other 
existing laws, there is no Implied repeal. 

3. Internal revenue <^)=>2 — Statute imposing tax on manufacture of distilled 

spirits is still in foree. 

Rev. St. § 3251 (Ck>mp. St. § 5985), Imposing a tax on manufacturers 
of distilled spirits, is not inconsistent with the National Prohibition Act, 
and is still in force, as the manufacture of distilled spirits regardless of 
their purpose is not unlawful. 

4. Int^nal revenue ^=^12 — That stilled spirits are for beverage purposes 

does not defeat tax on manufacture. 

That the manufacture of distilled spirits is in violation of regulations 
and for beverage purposes, which the National Prohibition Act forbids, 
does not avoid the tax imposed by Rev. St. { 3251 (Gomp. St § 5985), as 
defendant cannot plead his own wrong, and will not be heard to say that 
he was manufacturing the liquor for beverage purposes. 

5. Internal revenue <&=»12 — ^That manufacturer of distilled spirits is under in- 

dictment does not avoid tax. 

That one against whom' a tax has been imposed under Rev. St S 3251 
(Comp. St. § 5985), as a manufacturer of distilled spirits is under indict- 
ment for the Illicit manufacture of such spirits and may be acquitted, 
does not relieve him of liability to the tax, nor would his acquittal do so 
- * 
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6. intenial reyenne ^=»2ft— CoHedioii of tax not enjoiiiedt even thoai^ statute 
authorizing it lias been repoUed, 

Under Rev. bt. § 3224 (Comp. St § 5947), prohibiting suits to restrain 
the collection of any tax, the collection of a tax assessed on tiie manu- 
facture of distilled siyirits under section 3251 (section 5085) will not be 
enjoined, even if such statute Is repealed by the National Prohibition 
Act, where the collector of internal revenue^olds otherwise, and is pur- 
suing his general jurisdiction to determine taxable persons, and the char- 
acter and amount of the tax, and the manufacturer has only his remedy 
by payment, appeal, suit for refund, etc. 

In Equity. Suit by Fred P. Violette against James A. Walsh, as 
Collector of Internal Revenue. Motion to dismiss granted. 

D. J. Heyfron and Russell, Madeen & Barron, all of Missoula, . 
Mont., for plaintiff. 

Geo. F. Shelton, U. S. Atty., of Butte, Mont., for defendant. 

BOURQUIN, District Judge. Plaintiff seeks to enjoin collection 
by distraint of taxes and penalties assessed, pursuant to section 35, 
National Prohibition Act (41 Stat. 305), upon him as a manufacturer 
of distilled spirits, intoxicating liquors. Amongst other things he al- 
leges he is not such manufacturer, that he is under indictment for il- 
licit manufacture, and that the assessment and collection are illegal 
and a grievous hardship. 

f 1, 2] Upon defendant's motion to dismiss, plaintiff, to avoid section 
3224, R. S. (section 5947, Comp. Stats.), which provides that no suit 
to restrain assessment or collection "of any tax shall be maintained in 
any court," contends that the National Prohibition Act repeals all 
earlier laws imposing taxes on manufacture of distilled spirits; that 
section 35 does not provide for taxes, but for penalties as punishment, 
collectible only by civil action; and that in consequence defendant is 
proceeding without jurisdiction and in mere illegal aggression. The 
premises^ are unsound. As pointed out in Sohm's Case (Q. C.) 265 
Fed. 910, the Eighteenth Amendment rendered obsolete or repealed all 
earlier law that applied to, sanctioned, and taxed distilled spirits for 
beverage purposes, and the National Prohibition Act expressly (1) re- 
pealed all inconsistent existing law, and (2) provided that the act is but 
an addition to all other existing law. This renders inapplicable all 
rules of implied repeal, as that the act is a complete system, furnishes 
the only rule, etc. 

[3, 4] Of the earlier law, at least section 3251, R. S. (section 5985, 
Comp. Stats.), imposes a tax on the manufacturer of distilled spirits, 
regardless of their purpose. To manufacture such spirits is yet lawful. 
The tax, not being inconsistent with the act, is law to-day, which by 
virtue of section 35 it is the duty of defendant to execute. The tax is 
on the mere manufacture, which the law does not forbid. That the 
manufacture is in violation of regulations and for beverage purposes, 
which the law does forbid, does not avoid the tax. 

[6] The tax is on a lawful occupation, and is none the less legal 
because the occupation is pursued by unlawful means to unlawful ends. 
A defendant will not be heard to say he was manufacturing for bever- 
age purposes. It is no defense to one crime that defendant intended 
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or committed another.- As well might an auto owner resist his license 
tax because he devoted his car exclusively to unlawful whisky run- 
ning. A defendant cannot plead his own wrong to excuse another 
charged. That plaintiff is indicted for illicit manufacture and may be 
acquitted is not material. The indictment does not absolve defendant 
of his duty to collect (seeJIarding v. Woodcock, 137 U. S. 47, 11 Sup. 
Ct. 6, 34 L. Ed. 580), and an acquittal would not relieve plaintiff of 
his obligation to pay; for the taxes are not penalties, fines, or for- 
feitures, in the sense understood in criminal law. 

[6] But, even if the earlier law is repealed, since the defendant 
holds otherwise and is pursuing his general jurisdiction over the 
subject-matter, to determine occupation, taxable persons, character, 
and amount of the tax, since his assessment is of the color of a tax, 
and he claims it is valid, section 3224 forbids that he be restrained, 
even as it does if the law be unconstitutional. The reasons are obvious 
and need not be detailed. See Dodge v. Osbom, 240 U. S. 121, 36 
Sup. Ct. 275, 60 L. Ed. 557; Snyder v. Marks, 109 U. S. 193, 3 Sup. 
Ct. 157, 27 L. Ed. 901. 

The only remedy plaintiff has, if he be not subject to the tax, is 
that provided by law, viz. payment, appeal, suit for refund, and perhaps 
against defendant individually if he acts illegally and in bad faith. Pa- 
cific, etc., Co. V. U. S., 187 U. S. 453, 23 Sup. Ct. 154, 47 I^ Ed. 253. 
But for the time being defendant determines the law as well as the 
fact. Whether or not section 3224 also applies to penalties illegally 
claimed, whether or not in the instant case the penalties are part of the 
tax, is not for determination herein, but only in a case wherein the tax 
has been at least tendered. See Kausch v. Moore (D. C.) 268 Fed. 673. 

The motion to dismiss is granted. 



DU PONT NAT. BANK ▼. CHASE. 

(Dlfitrict Ck>iirt, B. D. PennsylTania. May 20, 1921.) 

No. 7042. 

Bills and notes <S=»493 (2) ^ 497 (2) — Pajrment of value for note to another ttan 
maker does not change burden of proof as to lack oi eonslderatioi^ un- 
authorized diversion, or bona fide purciiase. 

The mere fact that the note in suit passed to the plaintitfT bank with- 
out payment by the bank to the maker of the value of the note, does not 
put the bank to proof that the maker received a consideration for the 
execution of the note, or that the person to whom the bank paid the 
value of the note had authority from the maker to receive the money, 
or that the bank was a bona fide holder. 

At Law. Action by the Du Pont National Bank against Edward 
B. Chase. On motion by defendant for new trial. Denied. 

Henry, Pepper, Bodine & Stokes, of Philadelphia, Pa., for plaintiff. 
J. Claude Bedford, of Philadelphia, Pa., for defendant. 

DICKINSON, District Judge. In this case there was a directed 
verdict for the plaintiff. The defendant has moved for a new trial. 
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The real question involved is whether the plaintiff made out a case. At 
the most it need be no more than a mere prima facie case, and the first 
feeling one has in determining it is a feeling of regret that the cause 
must be determined along the extremely narrow lines indicated^. 

The defense, however, is in very capable hands. This gives assur- 
ance that all which could be done for the defendant has been done. 
In consequence, the second thought is, and there is some comfort in 
the thought that in determining the case, as it must now be determined, 
it will be decided upon its legal merits. Counsel for defendant express- 
es the veiy confident opinion that the plaintiff made out no case. This 
opinion commands our respect, and requires of us a very careful re- 
view of the case as presented. The necessity for granting a new trial, 
if there be one, is proof of the truth of the adage of the folly of a litigant 
making proof of more than he is required to prove. 

The suit is upon a promissory note, the execution of which was ad- 
mitted. Counsel for defendant concedes that, if the plaintiff had limited 
its evidence to the note and then rested, a prima facie case would have 
been made out, to which the defendant would have been called upon to 
make answer. This is because the note itself expressed the admission 
of the defendant that it had been given for a good consideration. In- 
stead of doing this, the plaintiff called the cashier, or other officer 
of the bank, who in turn testified to certain facts which, in the judgment 
of counsel, constitute a defense. That defense is lack or failure of 
consideration. The note in suit was the renewal in part of a previous 
note on which the defendant had made a payment. The inference 
might be drawn from the evidence that the original note was an ac- 
commodation note, of which the defendant was the maker. 

The proposition of law upon which the defense was rested is that the 
one to whom accommodation paper is given cannot recover on it against 
the maker, and this is true whether he brings the suit in his own name, 
or whether it is brought in the name of another, to whom the note has 
been passed over, and who has otherwise no interest in it. If the one 
to whom the note has been passed is a bona fide holder for value, and 
received the note before maturity, it is conceded the plaintiff could re- 
cover. The real question is therefore narrowed to the one of when 
the holder of negotiable paper is put to proof that he is such bona fide 
holder for value. If the note had been put in circulation through fraud 
or otherwise irregularly, it could not be denied that plaintiff must 
prove himself to be such innocent holder for value. The final question, 
however, is whether the holder is put to this proof by the mere fact 
that the maker had received no consideration for tfie note. This 
fact it is to be observed, is entirely consistent and in line with the 
purposes for which accommodation paper is given. There is no fraud 
upon the maker and no irregularity in putting such a note in circula- 
tion. It is made for that very purpose. 

The evidence was that the original note had been received and dis- 
counted by the bank, and the proceeds placed to the credit of and 
presumably paid to the wife of the person from whom the bank re- 
ceived it. No part of the money was traced to the defendant, and the 
negative fact may be deemed to have been in evidence that he re- 
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ceived none of it. When the original note fell due, the defendant made 
a payment on account, and gave the note in suit to the bank for the 
balance. 

Counsel for defendant, who may be trusted to put the defense on its 
firmest standing ground, plants it upon the statement that the note was 
without consideration. This statement is based upon the fact that the 
defendant received nothing. This, however, is only half of the legal 
thought of consideration. If the bank parted with value, there was a 
consideration for the issue of the note, although the maker received 
nothing. If a note were offered to the bank by the maker for discount, 
and the bank retained and after maturity brought suit upon the note, 
it could not recover against the maker, notwithstanding the fact that 
it had mistakenly, or otherwise than at the direction of the maker, paid 
the value of the note to some one else. 

This is the transaction, a concept of which seems to be in the mind of 
counsel. The transaction here, however, was wholly different. The 
holder of negotiable paper presents it to the bank, and the bank parts 
with value. Why should the bank be responsible to the maker for the 
proceeds of the note? The proceeds of such a note belong, not to the 
maker, but to the holder, from whom the bank received it, and payment 
to him, or some one at his direction, is the proper payment, and title to 
the note passes to the bank. 

We are unable to see what the disposition of the money given for 
the note has to do in itself with the question of the liability of the 
maker. If the bank had notice that the note was not the property of 
the holder, but belonged to the maker, or if the note had fraudulently or 
irregularly been put in circulation, then, of course, a different situation 
would be presented. The question then recurs as the real question in- 
volved in the case whether the mere fact that this note passed to the 
plaintiff bank without the payment by the bank to the maker of its value 
puts the bank to proof that the maker received a consideration for the 
execution of the note, or that the person to whom the bank paid the 
value of the note had authority from the maker to receive the money. 

We adhere to the view taken at the trial that the fact to which we 
have above referred does not in itself constitute a defense to an action 
on the note. 

The motion of the defendant for a new trial is denied, and plaintiff 
has leave to enter judgment on the verdict. 



In re BERNSTEIN eft A 

(District Court, D. Massachusetts. May 27, 3921.) 

No. 28262. 

Bankruptcy ^=»377 — ^Practice — ^ComposUlon — ^Referee may adjourn meetingB 
of creators for compositions from time to time. 

Under the Bankruptcy Act (Comp. St. SS 9585-9656), General Orders, 
and the rules in bankruptcy of the District Court, the referee may in 
his discretion adjourn from time to time meetings of creditors in composi- 
tion proceedings, before as well as after adjudication ; and where a meet- 
m — ■ 
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Ing was on April 12th he did not err in refusing return on April 20th at 
request of majority of dissenting creditors, and in proceeding to allow 
further claims until May 12th, when a majority of creditors assented to 
the offer of composition. 

In Bankruptcy. In the matter of Harry A. Bernstein and others, 
alleged bankrupts. On objections to approval of referee's report and 
certificate in composition proceedings. Order affirmed. 

Jacobs & Jacobs, of Boston, Mass., for creditors. 
Isaac Harris, of Boston, Mass., for alleged bankrupts. 

MORTON, District Judge. This certificate raises a question of 
practice of some importance in composition proceedings. The facts 
(which are stated in the referee's certificate) are briefly as follows: 

It is a case of composition before adjudication. After the filing of 
the petition the alleged bankrupts gave notice that they desired to offer 
composition, and prayed that a meeting of their creditors might be call- 
ed to consider their offer. Under the act (section 12 [Comp. St. § 
9596]), an alleged bankrupt may not offer composition until he has 
submitted to examination at a meeting of his creditors. The notice of 
composition and petition for a meeting of creditors was duly referred 
to the referee, and the meeting was duly called and held. Apparently 
no question arose as to examination ; claims were proved and allowed, 
and the oifer in composition was duly filed. The meeting was then 
adjourned. 

Under our practice, the duties of the referee, after the filing of an 
offer in composition, are (1) to allow claims; (2) to certify the ac-. 
ceptance of the offer by a majority in number and amount of claims 
allowed, if it be accepted ; (3) to fix the amount of deposit required from 
the alleged bankrupt; and (4) to return the papers into court with his 
(the referee's) report. The proceedings are governed by the provi- 
sions of the act and General Orders, and by rules in bankruptcy of 
this court numbered 7, 8, and 9. Rule 8 requires that — 

"The deposit shall he sufficient to pay the proposed percentage upon all nn- 
secured debts scheduled by the bankrupt, unless the court should otherwise 
order." 

In this respect the practice here differs from that in some other dis- 
tricts, where the deposit required need be sufficient to cover only the 
proposed percentage on debts proved and allowed. The practice here 
was established by the late Judge Francis C. Lowell, soon after the 
passage of the act, and has worked well. It has been the custom for 
referees to keep open the first meeting and allow claims to be proved 
from time to time, until either the bankrupt applied for a certificate 
that a majority in number and amount of the claims proved had as- 
sented and the required deposit had been made, or upon rrtotion of some 
creditor, or upon the referee's own motion, the papers were returned 
to the court because the alleged bankrupt had not diligently followed up 
his offer. 

In cases of composition after adjudication, the offer is made at a 
meeting of creditors, further liquidation proceedings are stayed while 
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it is pending, and the practice follows that in cases of composition be- 
fore adjudication. The proceedings of the learned referee in the 
present case accord with the established practice. 

The meeting of the creditors was held on April 12th, and, as above 
stated, was adjourned. On April 2()th, the meeting being apparently 
still open, and a majority in number and amount of claims proved being 
at that time not in favor of the composition, the objecting creditors 
requested the referee to return the case to the District Court for ad- 
judication. From his refusal to do so the present review was taken. 
Thereafter further claims were proved and allowed by the referee, and 
eventually, on May 12th, a majority in number and amount of claims 
proved and allowed having assented to the offer in composition, the 
learned referee returned the papers to the court with a certificate show- 
ing the requisite assent by creditors. 

The contention of the objecting creditors is that the meeting should 
have been closed on or before April 20th, and that the referee erred 
in accepting assents on debts proved and allowed after that date. In 
re Chinese Fur Importers, Inc., 46 Am. Bankr. Rep. 336 (D. C. S. D. 
N. Y.) 269 Fed. 669, is cited in support of their position. The practice 
in that district evidently differs in important particulars from the 
practice here, as above outlined. A modification of our practice to 
accord with the opinion in that case would not, in my opinion^; be an 
ii?iprovement. Only 10 days' notice is given to creditors of meetings 
to consider offers in composition, which is a rather short time for those 
remotely situated. If the composition can be definitely and finally ac- 
cepted by a majority of the creditors who prove on the date of the 
meeting, it would give the bankrupt a distinct advantage. He would 
know what the offer was to be, and could obtain the assents of friendly 
creditors, while creditors not in his confidence would not know the 
terms of the offer Before the meeting. Moreover, the creditors would 
naturally be separated and would not be likely to act together until 
brought together at the meeting. On the other hand, it would be possi- 
ble for an active organization of creditors to take control of the 
meeting, and disapprove an offer in composition which was acceptable 
to a majority in number and amount of all the creditors. These consid- 
erations and others which might be mentioned were carefully weighed 
when the present practice here was established. It does not seem to 
me that it is inconsistent with the language of the act ; and, as above 
stated, it has worked satisfactorily, both in cases of composition before 
adjudication and of composition after adjudication. 

It seems to me that it is within the discretion of the referee to ad- 
journ a meeting from time to time within wide limits, which were not 
exceeded in this case. When, in his opinion, the time has come to 
close the matter, he can close the meeting and make his certificate. That 
IS what was done in this case. 

Under the practice in this district there is no such distinction between 
cases of composition before adjudication and composition afterwards 
as is spoken of in the opinion in Re Chinese Fur Importers, Incorpo- 
rated, supra. 

Order affirmed. 
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MEMORANDUM DECISIONS. 



WASSERFAIiLBN y. SXBIFLBR. (Court of Appeals of District of Co- 
Imnbla. Submitted March 22, 1921. Decided May 2, 1921.) No. 1415. Ap- 
peal from a I>ecl8lon of the Ck>nunlssloner of Patents. Interference proceeding 
between Charles F. Wasserfallen and Chester E. Strlfler. From a decision for 
Strifler, Wasserfftllen appeals. Affirmed. Otto F. Barthel, of Detroit, Mich., 
and Theodore K. Bryant, of Washington, D. C, for appellant Frederick S. 
Lyon, of Lob Angeles, Cal., and W. W. Dodge, of Washington, D. C, f6r ap* 
pellee. 

PEK CURIAM. Appeal from the Commissioner of Patents In an inter- 
ference proceeding involving an invention for attachments to automobiles for 
carrying spare rims and tires. The case turns solely upon issues of fact. 
The tribunals of the Patent Office concurred in awarding priority to Strifler. 
A careful review of the record convinces us that no error has been com- 
mitted. The decision of the Conunlssloner of Patents is affirmed. Affirmed. 

Mr. Justice HITZ, of the Supreme Court of the District of Columbia, sat 
in the place of Mr. Justice BOBB. 



AMERICAN AGR. CHEMICAL CO. et al. ▼. MARKHAM. (Circuit Court 
of Appeals, Sixth Circuit. November 6, 1920.) No. 3441. Appeal from the 
District Court of the United States for the Southern Division of the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. Selden 8. Dickinson, Geo. F. 
Barr, Charles A. Wagner, Campbell, Bulkley & Ledyard, Stevenson, Car- 
penter, Butzel & Backus, McGregor & Bloomer, Francis L. . Sward, Angell 
& Turner, and Keena, Llghtner Oxtoby & Hanley, all of Detroit, Mich., for 
appellants. John E. Kinnane, U. S. Atty., Alfred Murphy, and Howell Van 
Auken, Sp. Asst. Atty. Gen., all of Detroit, Mich., for appellee. 

PER CURIAM. Dismissed pursuant to stipulation of cotmseL See, also, 
265 Fed. 1017. 



CITT OF DES MOINES, IOWA, et al. v. NORTH AMERICAN RY. 
CONST. CO., et al. (Circuit Court of Appeals, Eighth Circuit. March 4, 
1921.) No. 5798. Appeal from the District Court of the United States for the 
Southern District of Iowa. H. W. Byers and C. W. Lyon, both of Des Moines, 
Iowa, for appellants. F. W. Sargent, J. G. Gamble, and B. L. Read, all of 
Des Moines, Iowa, or appellees. 

PER CURIAM. Appeal dismissed, at costs of appellants, on motions of ap- 
pellees. 



EXPANDED METAL CO. et al. v. GENERAL FIREPROOFING CO. (Clr- 
cult Court of Appeals, Sixth Circuit. March 18» 1921.) No. 3248. Appeal 
from the District Court of the United States for the Eastern Division of the 
Northern District of Ohio; D. C. Westenhaver, Judge. For opinion below, 
see 247 Fed. 899. Fay Oberlln & Fay and Price, Album, Cruiu & Album, all of 
Cleveland, Ohio, for appellants. Fred L. Chappell, of Kalamazoo, Mich., 
Charles Neave, of New York City, and Hoyt, Dustln, Kelley, McKeehan & An- 
drews, of Cleveland, Ohio, for appellee. 

PER CURIAM. Dismissed, pursuant to stipulation of counseL 



GENERAL FIREPROOFING CO. v. EXPANDED METAL CO. et al. 
(Circuit Court of Appeals, Sixth arcult. March 18. 1921.) No. 3247. Ap- 
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peal from the District Ck)urt of the United States for the Eastern Division of 
the Northern District of Ohio : D. O. Westenhaver. Judge. For opinion below, 
see 247 Fed. 809. Fred U Chappell, of Kalamazoo, Mich., Charles Neave, of 
New York City, and Hoyt, Dustin, Kelley; McKeehan & Andrev^s, of Cleve- 
land, Ohio, for appellant Fay, Oberlin & Fay, and Price, Album, Crum & Al- 
burn, all of Cleveland, Ohio, for appellees. 
PER CURIAM. Dismissed, pursuant to stipulation of counsel. 



HARRIS V. UNITED STATES, (arcult Court of Appeals, Fifth Cir- 
cuit. December 16, 1920.) No. 3490. In Error to the District Court of the 
United States for the Southern District of Alabama; Robert T. Ervin, 
Judge. Action by the United States against Abraham H. Harris. Judg- 
ment for the United States, and Harris brings error. Affirmed. John W. 
^cAlpine, of Mobile, Ala., for plaintiff in error. Alexander D. Pitts, U. S. 
Atty., of Selma, Ala., ;and H. T. Pegues, Asst. U. S. Atty., of Shreveport, La. 
Before WALKER, BRYAN, and KING, Circuit Judges. 

PER CURIAM. The judgment in the above numbered and entitled cause is 
affirmed. 



HIGDON ▼. MACK et al. (Circuit Court of Appeals, Eighth Circuit 
Mardli 9, 1921.) No. 6816. Appeal from the District Court of the United 
States for the Eastern District of Arkansas. Gustave Jones, of Newport, Ark., 
for appellant G. B. Rose, W. E. Hemingway, D. H. Cantrell, and J. F. Lough- 
borough, all of Little Rock, Ark., for appellees. 

PE!r CURIAM. Appeal dismissed at costs of appellant per stipulation 
of parties. 



HUGHES V. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit. January 11, 1921.) No. 5779. In Error to the District Court of the 
United States for the District of Kansas. R. R. Brewster, of Kansas City, Mo., 
for plaintiff in error. Fred Robertson and L. S. Harvey, both of Kansas 
City, Kan., for the United States. 

PER CURIAM. Writ of error docketed and dismissed, without costs to 
either party in this court, on motion of counsel for defendant in error. 



McGRATH, Internal Revenue Collector, v. EBERSOLE et al. (Circuit 
Court of Appeals, Sixth Circuit. March 16, 1921.) No. 3536. In Error to 
the District Court of the United States for the Western Division of the 
Southern District of Ohio ; John W. Peck, Judge. For opinion below, see, 271 
Fed. 995. James R. Clark, U. S. Atty., and R. T. Dickerson, Asst. U. S. 
Atty., both of Cincinnati, Ohio, for plaintiff in error. John V. (Campbell, and 
Edward D. Schorr, both of Cincinnati, Ohio, for defendants in error, 

PER CURIAM. Dismissed pursuant to stipulation of counsel. 



MARTZ et al. v. MAHONING SAVINGS & TRUST CO. et al. (Circuit 
Court of Appeals, Sixth Circuit March 17, 1921.) No. 3559. Appeal from 
the District Court of the United States for the Western Division of tlie 
Southern District of Ohio; John E. Sater, Judge. Harrison & Allread, of 
Columbus, Ohio, for appellants. James M. Butler, of Columbus, Ohio, for ap- 
pellees. 

PER CURIAM. Appeal docketed and dismissed, on motion, under rule 18 
(202 Fed. xii, 118 C. C. A. xii). 
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O'BRIEN T. LASHER et al. (two cases). (Olrcnit Court of Appeals, 
Second Circuit. March 9, 1921.) No. 226. Appeal from the District Court 
of the United States for the District of Connectiput. Suit by James J. O'Brien 
against Walter D. Lasher and others. From a judgment for defendants, 
plaintiff appeals, and defendants move to dismiss the appeal. Motion de- 
nied. Before WARD, HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. The motion to dismiss the appeal is denied. No amendment 
having been made by the plaintiff, the decree of Judge Howe, of November 
1, 1920, is to be treated as final and appealable. 



PIERCE V. NATIONAL BANK OF COMMERCE IN ST. LOUIS. (Cir- 
cuit Court of Appeals, Eighth Circuit. March 12, 1921.) No. 5786. Appeal 
from the District Court of the United States for the Eastern District of Mis- 
souri. H. S. Priest, of St. Louis, Mo., for appellant. George L. Edwards, of St. 
Louis, Mo., for appellee. See, also, 268 Fed. 487. 

PER CURIAM. Appeal dismissed, with costs, on motion of appellant. 



In re R. M. ROSE & CO. Petition of HETMAN et al. (Circuit Court of 
Appeals, Sixth Circuit February 9, 1921.) No. 3512. Petition to Revise an 
Order of the District Court of the United States for the Southern Division 
of the Eastern District of Tennessee; Edward T. Sanford, Judge. Jesse M. 
Littleton, of Chattanooga, Tenn., L. J. Crawford, of Newport, Ky., and 
Kramer & Bettman, of Cincinnati, Ohio, for petitioners. W. T. Kenuerly, 
U. S. Atty., of Knoxvllle, Tenn., for respondent. 

PER CURIAM. Dismissed on motion of petitioners. 



THOMPSON MFG. CO. v. VACUUM CLEANER 00. (Circuit Court of 
Appeals, Eighth Circuit. January 28, 1921.) No. 5628. Appeal from the 
District Court of the United States for the Southern District of Iowa. Ralph 
Orwig and W. P. Blair, both of Des Moines, Iowa, for appellant. Charles 
Neave and William G. McKnight, both of Boston, Mass., for appellee. For 
opinion below, see 258 Fed. 239. 

PER CURIAM. Appeal dismissed, at costs of appellant, without taxati*^" 
of attorney fee, on motion of appellant and consent of appellee. 



RYAN V. JETNA LIFE INS. CO. OF HARTFORD, CX)NN. (Circuit Court 
of Appeals, Second Circuit. April 13, 1921.) No. 180. In Error to the Dis- 
trict Court of the United States for the Eastern District of New York. Ac- 
tion by Catherine Ryan against the -33tna Life Insurance Company of Hart- 
ford, Conn. Judgment for defendant, and plaintiff brings error. Affirmed. 
See, also, 258 Fed- 457, and 255 Fed. 483, 166 C. C. A. 559. Thomas J. O'Neill, 
of White Plains, N. Y. (John A. Goodwin, of White Plains, N. Y., and Leonard 
F. Fish, of New York City, of counsel), for plaintiff in error. James B. 
Henney, of New York City (John Vernon Bouvier, Jr., of New York City, of 
counsel), for defendant in error. Before WARD, HOUGH, and MANTON, 
CJircuit Judges. 

PER CURIAM. The judgment Is affirmed. 
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ABATEMENT AND REVXVAL. 

II. ANOTHBR ACTION PBNDIIVG. 

«s>l2 (U.S.C.C.A.MIM.) Personal suit in fed- 
eral or state court not a bar to second suit in 
other jurisdiction.— Holmes County, Miss., ▼. 
Burton Const. Co., 565. 

ACTION. 

See Abatement and Revival. 

II. NATURES AND FORM. 

«=»22 (U.8.C.C.A.N.Y.) Proceeding to en- 
force attorney's lien against judgment at law 
is separate equitable proceeding.— Machdnski 
V. Lehigh Valley R. Co., 920. 

ADMINISTRATION. 

See Executors and Administrators. 

ADMIRALTY. 

See Collision; Salvage; Seamen; Shipping; 
Towage. 

I. JURISDICTION. 

^=s>2 (U.8.D.C.0r.) Action for injuries in mar- 
itime work may be maintained in common-law 
court. — Crane v. Pacific Steamship Co., 204. 
^=»2 (U.S.D.C.Or.) Common -law action for 

gersonal injuries on vessel held properly 
rought in state court.— Ross v. Pacific S. S. 
Co., 538. 

^=s>20 (U.S.D.C.Or.) Injury to longshoreman 
loading goods oo steamship was maritime. — 
Crane v. Pacific Steamship Co., 204. 

III. PARTIES, PROCESS, CLtAIMS, STIPU- 
liATIONS OR OTHER SECURITY. 

C=>40 (U.S.D.C.Md.) Without jurisdiction 
against government, where private owner or 
vessel would not have been liable. — Blamberg 
Bros. T. U. S., 978. 

^=:»50 (U.S.C.C.A.N.Y.) Intervention not de- 
nied for noncompliance with rules of procedure. 
— Cavalliotis v. La Fonciere de France et des 
Colonies, 803. 

Intervener held entitled to litigate claim to 
attached fund.— Id. 

IV. PLEADING, PETITIONS, AND MO- 
TIONS. 

^=s>6l ^U.S.D.C.N.Y.) That defense covered 
by denial was not thought of when respondent 



pleaded held immaterial.— Bashinsky Cotton Co. 
V. Sunset Lighterage Corporation, 120. 

IX. APPEAL. 

<»=»II7 (U.8.C.C.A.N.Y.) After erroneous de- 
cree on pleadings, evidence can be taken in 
appellate court.— The St. Johns N. F., 673. 
<$=»II8 (U.8.C.C.A.Ohlo) Findings by trial 
judge final.— The Perseus, 633. 

ADVERSE POSSESSION. 

n. OPERATION AND EFFECT. 
<B) Title or Rlylit Acquired. 

4®=:>I04 (U.S.C.CJK.Hawali) Common-law rule 
as to presumption of grant obtains in Hawaii. 
—Territory . of Hawaii v. Hutchinson Sugar 
Plantation Co.. 856. 

Evidence held to raise presumption of lost 
grant.— Id. 

AGENCY. 
See Principal and Agent. 

ALIENS. 

II. EXCIiUSlON OH EXPULSION. 

<S=5>32(5) (U.S.C.CJ^J\riz.) Burden of atUck 
on Chinese admitted by officials may be sus- 
tained by evidence considered by officials. — 
Doo Fook V. U. S.. 860. 

<S=»32(8) (U.S.C.C.A.Arlz.) Evidence held not 
to make satisfactory showing Chinese was na- 
tive-born citizen.— l5oo Fook v. U. S., 860. 

III. IMMIGRATION. 

<&=»40 (U.S.D.C.Ohlo) Deportation of alien in 
the country in violation of law not deprivation 
of liberty without due process.— In re Kosopud, 
330. 

^=:^54 (U.S.D.C.Mas8.) Jurisdiction without 
process ceases on admission of alien before 
appeal by dissenting board member.— Ex parte 
Chin Shue Wee, 480. 

Voluntary return of immigrant does not ren- 
der detention without process legal.— Id. 
<@=954 (U.S.D.C.Ohlo) Deportation order of im- 
migration officials conclusive unless manifestly 
unfair or abuse of discretion. — ^In re Kosopud, 
330. 

Courts will not weigh evidence upon which 
immigration officers actpd.— Id. 

Arresting officer may examine alien arrested. 
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and latter's voluntary statements admissible 
against him; "involuntary statement."— Id. 
Rule as to right to counsel stated.— Id. 

IV. If ATURAIilZATIOIf. 

<®=»62 (U.S.D.C.MIch.) Claim of exemption 
from military service by alien enemy on ground 
of alienage does not prevent naturalization.— 
In re Miegel, 688. . . ^ 

Claim of exemption from military service, by 
declarant alien, not enemy, defeats naturaliza- 
tion.— Id. 

«©=>62 (U.S.D.C.MIch.) Illegal daim of ex- 
emption from military service prevents natur- 
alization.— In re Rubin, 697. 
«@=>68 (U.S.D.C.MIch.) Declaration of inten- 
tion not voided by subsequent conduct.— In re 
Miegel, 688. 
«©=>7l«/2 [New, vol. 7 Key-No. Serlesl 

(U.S.D.C.Wash.) Naturalized citizen's 
criticism of war methods and refusal to believe 
stories concerning German soldiers held not 
disloyal.- U. S. v. Herberger, 278. . 

Treason unnecessary to show disloyalty jus- 
tifying cancellation of naturalization.— Id. 

Letters and evidence held to show naturaliz- 
ed citizen's sympathy witti Germany.- Id. 

Failure to realize sympathy with native coun- 
try does not prevent nondisclosure of feeling 
constituting fraud.— Id. 

(U.S.D.C.Wash.) Naturalization certifi- 
cate on qualified testimony as to fitness is "il- 
legally procured."— U. S. v. Olsen. 706. 

Change of witnesses' opinion after certificate 
may be based on hearsay.— Id. 

Naturalization is "illegally procured" where 
part of inquiry is not in open court. — Id. 

Naturalization certificate may be canceled on 
qualification by witnesses of opinion of fitness. 
—Id. 

ANTI-TRUST LAl/VS. 

See Monopolies, <9s>12-28. 

APPEAL AND ERROR. 

See Criminal Law, (5=>10S1-1173; Exceptions, 

BiU of. 
For review of rulings in particular actions or 

proceedings, see also the various specific 

topics. 

I. NATURB AWD FORM OF RBMIDDY. 

^=>5 (U.S.C.C.A.N.Y.) Proceeding to enforce 
attorney's lien against judgment at law is sep- 
arate equitable proceeding, and not reviewable 
on error.— Machcinski v. Lehigh Valley R. Co., 
920. 

II. NATURES AND GROUNtW OF APPEL- 
LATE: JURISDICTION. 

<g=»23 (U. S. C. C. A. N. J.) Federal appellate 
court will raise question of jurisdiction on its 
own motion. — Garvin v. Kogler, 442. 
^=^23 (U.S.C.C.A.Ohlo) Must notice lack of 
jurisdiction, though objection not made. — Re- 
public Iron & Steel Co. v. Youngstown Sheet 
& Tube Co., 386. 



III. DECISIONS RBSVIEmrABUS. 

<S3) Nature, Scope, and Bffect of De- 
ctnion. 

«s»IIO (U.S.C.C.A.N.J.) BefuLsal of new trial 
cannot be reviewed on writ of error. — ^Tanners' 
Products Co. V. Nulty, 898. 

V. PRBSSBJNTATION AND RBaERVATION 

IN liOT^BR COURT OF GROUNDS 

OF RtfiVIBl^ir. 

(A) Issues and Ctuestlons in Lower Court. 

<S=»I72(3) (U.S.C.C.A.III.) Issues cannot be 
first raised in appellate court.— Potter v. Cin- 
cinnati, I. & W. R. Co., 688. 
<S=»I73(6) (U.S.C.C.A.C0I0.) That corporate 
contract was ultra vires cannot be first raised 
on appeal.— Grand Valley Water Users' Ass'n 
V. Zumbrunn, 943. 

<3=>[73(6) (U.S.C.C.A.III.) Objection to ac- 
knowledgment of instrument cannot be first 
raised in appellate court.— Walters v. Slimmer, 
435. 

(B) Objectlonn and Motions, and Rulinyp 

Thereon. 

^s»22r (U.S.C.CA.IIi.) Defendant's objections 
to measure of damages to be considered, though 
finding of value not questioned.— Baltimore & 
O. C. Terminal R. Co. v. Becker Milling Madi. 
Co., 933. 

<@=s>237(3) (U.S.C.C.A.Wash.) In the absence 
of motion for nonsuit issues are properly sub- 
mitted to the jury.— Stanton v. Hample, 424. 

(G) Exceptions. 

<g=>273(5) (U.S.C.CJ\.Pa.) Charge cannot be 
reviewed, unless exception was taken to the 
portion objected to.— Pennsylvania R. Co. v. 
Repine, 898. 

(D) Motions for New Trial. 

<3=»294(l) (U.S.C.C.A.Wa8h.) In the absence 
of motion for new trial, issues are properly 
submitted to the jury.— Stanton v. Hample, 424. 
^==>30l (U.S.C.C.A.Moiit.) Instruction requir- 
ing defendant to satisfy jury held not to re- 
quire reversal, where not objected to in motion 
for new trial.— Johnson v. Hislop, 913. 

X. RECORD AND PROCEEDINGS NOT IN 
RECORD. 

(A) Matters to be Shovm by Record. 

^=^500(2) (U.S.C.CA.Kan.) Assignment of 
error in ruling not shown by record presents 
no question for review. — GartnCT v. Hays, 896. 



(J) 



Conclusiveness and Effect, Is 
Ins and Contradletlnv. 



ipeaeb- 



<d=7>662(2) (U.S.C.CA.Canal Zone) Recitals of 
record conclusive as to date of judgment — Tex- 
as Co. V. American Trade Developing Co., 670. 

(li) Matters Not Apparent of Record. 
^=>7I7 fU.S.C.C.A.La.) Opinion of lower court 
not a substitute for bill of exceptions.— Texas 
Ranger Producing & Refining Co. v. Robinson, 
453. 

XI. ASSIGNMENT OF ERRORS. 

<e=>73l(2) (U.S.C.CA.Kan.) Specification that 
the court erred in making specified findings of 
fact insufficient.— Gartner v. Hays, 88(5. 



Digitized by 



Google 



1027 INDKX-DIOEST 

For OAMt In I>ee.IM|r. * An JMir. Key-No.Series ft Indexes see same topic and KET-NUMBISR 



Arrest 



^=>733 (U.S.C.C.AJ<an.) SpecificatioB that 
court erred in rendering judgment for what it 
did, instead of judgment for larger amount, ia 
too general.— Gartner v. Hays^ 896, 
<g=»750(7) (U.S.C.C.A.Kan.) Specification that 
court erred in conclusions of law questions 
only sufficiency of findings to sujyort conclu- 
sions.— Gartner V. Hays, 896, 

XVI. BBVIESW. 
(A) Scope and BSxtent In ClenerAl. 

<g=>850(2) (U.S.C.CJ\.Ohio) Additional facts 
not found cannot be considered. — U. S. v. Penn- 
sylvania & Lake Erie Dock Co., 839. 

Mixed finding of fact and law conduaiye as 
finding of fact.— Id. 

<e=»858 (U.S.C.CJIK.N.Y.) Errors of facts and 
law reviewable on appeal.— Machcinski v. Le- 
high VaUey R. Co., §20. 

^=>B59 (U.S.C.C.A.N.Y.) Errors of law re- 
viewable on writ of error. — ^Machcinski v. Le- 
high Valley R. Co., 920. 

(B) Interlocutory, Collateral, and Supple- 
mentary Proceedinipa and <ive«tlona. 

<8==>874(l) (U.S.C.C.A.Ohio) Validity of pat- 
ent as to which District Court expressed no 
opinion not open to consideration. — Republic 
Iron & Steel Co. v. Youngstown Sheet & Tube 
Co., 386. 

<8s»874(2) (U.8.C.C.A.MI8S.) Order denying 
dismissal is reviewable on appeal from order 
granting preliminary injunction. — Holmes Coun- 
ty, Miss., V. Burton Const. Co., 565. 

<C) Parties Bntttled to Allege Brror. 

<8s>882 (14) ( U^.C.C.A.WaBh.) Defendant, 
having requested instruction submitting issue, 
cannot complain that others on same issue 
were not supported by the evidence.—- Stanton 
V. Hample, 424. 

(F) Discretion of Ijower Court. 

<>=>977(3) (U.S.C.C^.La.) Grant of new trial 
rests in court's discretion and cannot be as- 
signed as error.— Louisiana Ry. & Nav. Co. v. 
Williams, 439. 

(0> Ctneatlona of Fact, Verdlct«» and 
Flndinim. 

<&=»IOIO(l) (U.S.C.C^.Ohlo) Special findings, 
sustained by substantial evidence, are conclu« 
sive.— U. S. V. Pennsylvania & Lake Erie Dock 
Co., 839. 

^=»I0I2(I) (U.S.C.C.A.Mich.) Finding of trial 
judge conclusive. — Oehring v. Fox Typewriter 
Co., 833. 

(H) Harmlesa Brror. 

<8=»I046(3) (U.S.C.C.A.Va.) Ruling as to bur- 
den of proof immaterial, when court found 
weight of evidence was against plaintiff. — Craig- 
Giles Iron Co. V. Brown] ee, 74. 
«==>I047(4) (U.S.C.C.A.P.R.) Refusal to admit 
additional cumulative evidence after plaintiff 
rested not prejudicial.— Berio v. Gay, 404. 
«==>I050(2) (U.S.C.C.A.Okl.) Admission of bro- 
ker's bought and sold slips not prejudicial, 
where relating to transactions which had been 
settled.— Gettys v. Newburger, 209. 
^s>l056(5) (U.S.C.C. A.Colo.) Exclusion of 
evidence insufficient to sustain defense on trial 



to court, not prejudicial to defendant.— Grand 
Valley Water Users' Ass'n v. Zumbrunn, 943. 
^1058(1) (U.S.C.CJK.P.R.), Exclusion of af- 
fidavit cured by subsequent admission.— Berio 
v. Gay, 404. 

id=5>l066 (U.S.C.C.A.Va.) Reference in charge 
to matter about which there was no evidence 
held harmless.— Whitehurst v. U. S., 46. 

(K) Snbneqvent Appeals. 

<@=9 1097(1) (U.S.C.C.A.Ark.) Questions de- 
cided on former appeal cannot be considered 
on second appeal. — Browne v. Thorn, 950. 
<&=9l099(3) (U.S.C.C.A.Mass.) Question decid- 
ed on former appeal cannot be raised again.— 
Keith V. KUmer, 643. 

XVII. DETERMINATION AND DISPOSI- 
TION OF OAUSK. 

(A) Declalon In OeneraU 

<8=^II06 <U.S.C.C.A.Oki.) Doubt as to Juris- 
diction should be settled by inquiry before fur- 
ther action in case and on writ of error cause 
will be remanded.— St. Louis Smelting & Re- 
fining Co. V. Nix, 977. 

(D) Reveraal. 

<3» 1170(9) (U.S.C.C.A.Mich.) Instruction as 
to defense of car shortage in action for fail- 
ure to deliver coal held reversible error. — Con- 
solidation Coal Co. V. Peninsular Portland Ce- 
ment Co., 625. 

(@=» 1176(6) (U.S.C.CJK.N.Y.) BiU ordered dis- 
missed on affirmance of denial of temporary in- 
junction involving only questions of law. — ^U. 
S. V. Western Union Telegraph Co., 893. 

(F) Mandate and Proceedlnv* in liower 
Court. 

<S=s>ll95(n (U.S.C.C.A.Ark.) Questions de- 
cided on former appeal cannot be considered 
on retrial.— Browne v. Thorn, 950. 
<@=s>l207(4) (U.S.C.C.A.Mont.) Allowance of 
interest after affirmance of decree not specify- 
ing interest violates mandate.— U. S. v, U. S. 
Dist. Court for Dist. of Montana, 611. 



ARMY AND NAVY. 

<@=»20 (UJS.D.C.Maas.) Selective service regu- 
lations held inadequate to protect rights of 
registrants leaving country.— Rome v. Marsh, 
982. 

Statement of directory of military enrollment. 
held to supersede notice to appear for exam- 
ination. — Id. 

Duty of local board to advise registrant's 
representative to file change of address.— Id. 
^K=>20 (U.S.D.C.Pa.) Selective service boards 
not held to verbal niceties.— U. S. v. BergdoU, 
498. 

Person selected is in military service 10 days 
after notice, which specified only 9 days. — Id. 

ARREST. 

II. ON CRIMINAL CHARGBS. 

<@=s>65 (U.S.D.C.Ohio) Arrest not illegal be- 
cause arresting officer did not have warrant 
in possession. — In re Kosopud, 330. 
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ASSIGNBIENTS FOR BENEFIT OF CRED- 
ITORS. 

nr. ADMINISTRATION OF ASSIGNED 
BSTATES. 

^=>278 (U.S.C.C.A.Wi8.) In suit against tnis 
toe for negligence, eyidence as to depreciation 
of value of property held admissible.— John v. 
Goetz, 260. 

AiTTACHMENT. 

II. PROPBBTY SUBJBCT TO ATTACH- 
MBNT. 

«s>63 (U.S.C.CA.N.Y.) Foreign attochment 
against insurer cannot be sustained where mon- 
ey was paid to agents for benefit of insured. — 
Cavalliotis y. La Fondere de France et des 
Colonies, 803. 

ATTORNEY AND CLIENT. 

IT. COMPBNSATION AND LIBN OF 
ATTORN IfiY. 

(A) Fees and Other Renmmeratlon. 

<9=»I66(1) (U.S.C.C.A.Cal.) Contract between 
joint attorneys for equal division of fees es- 
tablished.— Hereford V. Meserve, 353. 

<B) i.len. 

<8=>!89 (U.S.C.C.A.N.Y.) Client can settle ac- 
tion after judgment.— Machcinski y. Lehigh 
A^alley R. Co., 920. 

<®=»I92(2) (U.S.C.C.A.N.Y.) Amount of lien 
must be fixed by agreement or action before it 
can be enforced.— Machcinski v. Lehigh Valley 
R. Co., 920. 

Evidence held not to sustain finding attorney 
induced witnesses to swear falsely. — Id. 

BANKRUPTCY. 

8ee Assignments for Benefit of Creditors. 

n. PBTITION, ADJUDICATION, IV AR* 

RANT, AND CUSTODY OF 

PROPERTY. 

(A) Jurladiotlon and Coarse of Procedure 
in General. 

9=»16 (U.8.D.C.Ohio) Principal place of busi- 
ness of corporation not changed by receiver- 
ship. — In re Monarch Oil Corporation, 524. 
^=s>\6 (U.S,D.C.Ohio) Domicile of corpora- 
tion in district where incorporated and doing 
business. — In re Devonian Mineral Spring Co., 
527. 

"Principal place of business" in district, 
where corporation incorporated and carrying 
on business. — Id. 

Principal place of business presumptively the 
place named in incorporation papers. — Id. 
<^»I8 (U.S.D.C.Ohlo) "Parties in interest'' 
and "greatest convenience" defined. — In re De- 
vonian Mineral Spring Co., 527. 

Convenience held not promoted by transfer. 
-Id. 

^ss>22 (U.S.D.C.Mas8.) Trial court will not 
hold general order made by Supreme Court in- 
valid.— In re JaflEee, 899. 

(B> Volnntarr Proeeedlav** 
^=s>43 (U.S.C.C.A.Tenn.) Authority of direc- 
tors of corporation to file voluntary petition 



depends on state law.— In re De Camp Glass 
Casket Co., 658. 

Unless restrained by statute or charter, di- 
rectors, may authorize voluntary bankruptcy. 

State statute held not to deprive directors of 
power to authorize voluntary bankruptcy.— Id. 

(Charter prohibiting disposition of corporate 
property without stockholders' consent does 
not prohibit directors from filing petition for 
voluntary bankruptcy.— -Id. 

(C) Inv-olnntary Proceedlnflra* 

<9=»63 (U.8.C.C.A.La.) Act of corporate liq- 
uidators held not act of corporation. — Standanl 
Warehouse & Compress Co. v. George H. Mo- 
Fadden Bros. Agency, 251. 
<e=»9l(2) (U.S.C.C.A.Mlnii.) Widow of partner 
heldt under evidence, not subject to adjudicafjon 
as member of firm.— Cameron y. National Sure- 
ty Co. of New York, 874. 

III. ASaiONMBNT, ADiaNISTRATION, AND 

DISTRIBUTION OF BANKRUPT'S 

BSTATB. 

(A) Appointment^ <|,nall1leatflon, and Ten- 

are of Tmstee. 

<3=»120 (U.S.D.C.MaS8.) Eeferee's refusal to 
appoint trustee, because not a resident, oon- 
firmed.— In re Jaffee, 899. 

(B) Aaslarnment, and Title, Ri^lits. and 

Remedlea of Trnstee In General. 

<d=s>l40(3) (U.S.C.C.A.Ohio) Property held in 
trust for heirs of body does not pass to trus- 
tee.— City Nat. Bank v. Slocum, 11. 
<@=»I43(I) (U.S.C.C.A.Ohio) Life estate pass- 
es to trustee.— City Nat. Bank v. Slocum, 11, 

(C) Preferences and Transfers by Bank- 

rnpt, and AttachnientB and 
Other Liens. 

<$=>I66(4) (U.S.C.C.A.Ohio) How question of 
preference determined when bankrupt's lia- 
bilities were as surety stated. — City Nat. Bank 
V. Slocum, 11, 

Mortgagee held without reasonable ground to 
believe mortgagor whose liabilitiea were as 
surety was insolvent.— Id. 

Statute adopted prior judicial definition of 
"reasonable cause to believe." — Id. 
«=>I75 (U.SX.C.A.Paw) Trustee not entitled 
to personal property sold by bankrupt, where 
seller took possession prior to bankruptcy.— 
Zehner v. Southern Surety Co., 964. 
<&=9|78(3) (U.S.D.C.tnd.) Immaterial whether 
voluntary assignment is common-law or statu- 
tory. — In re Dautz, 348. 

Conveyance to trustee may be voluntary as- 
signment. — Id. 

<8=:»I84(2) (U.S.C.C.A.Tenii.) Unrecorded as- 
signment, good against creditors, good against 
trustee in bankruptcy.— Petition of National 
Discount Co., 570. 

Interpretation by state court of general law 
not binding on federal courts, unless involv- 
ing a rule of property having situs within the 
state.— Id. 

<@=>I84(2) (U.$.D.C.N.C.) Chattel mortgages, 
recorded out of time, valid as against general 
creditors.— In re F. H. Saunders & Co., lOOJ. 
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<&=5>I85 (U.S.C.C^.Moiit) Trustee takes right 
of creditors and may avoid a fraudulent con- 
veyance.— Ignatius y. Farmers* State Bank of 
Havre, Mont.» 33. 

«==>I88(I) <U.8.C.C.A.Colo.) Trustee's rights 
to property held subject to lien in favor of les- 
sor.— Lewin V. Telluride Iron Works CJo., 590. 
C=»I98 (U.S.C.C.A.C0I0.) Trustee hM not en- 
titled to recover amount bid at execution sale 
frotn one subsequently acquiring prior lien. — 
licwin V. Telluride Iron Works Co., 690. 
^=»2I4 (U.8.C.C.A.Tenn.) Proceeds of prop- 
erty must be traced to fasten Uen thereon.— 
Petition of National Discount Co., 570. 
^=39217(1) (U.8.D.C.N.Y.> Foreclosure suit on 
disputed mortgage, which there were assets 
to pay, will be stayed.— In re Locust Bldg. Co., 
988. 

(D) Administration of Bstate. 

^s»228 (U.8.D.C.Ma86.) In absence of evi- 
dence, referee's findings must be accepted, un- 
less report shows them to be wrong.— In re 
Jaffee, 899. 

Disapproval by referee of nomination of 
trustee confirmed, unless no fact consistent 
with report justifies it.— Id. 

Judgment of referee on administrative mat- 
ters entitled to weight.— Id. 
^=s>250(l) (U.8.C.C.A.Ohlo) Stockholder's Ua- 
bility enforceable by bankruptcy trustee.— Peti- 
tion of Stuart, 938. 

^==>252 (U^.C.C.A.Ohlo) Bankruptcy court 
may authorize compromise of stocknolder's lia- 
bility.— Petition of Stuart, 938. 

Trustee has power to compromise controver- 
sy in which all creditors have not an equal in- 
terest.— Id. 

Uncertainty and cost of litigation considered 
in determining advisability of compromise.— Id. 

Compromise of stockholders' liability to avoid 
defense to some creditors' claims held proper 
exercise of discretion. — Id. 

Approval of compromise by District Court 
held not a determination of stockholders' de- 
fenses.— Id. 

«=5>262(3) (U.S.C.CJV.N.Y.) Court has discre- 
tion to sell mortgaged property free of the 
mortgage.— In re Leslie -Judge Co., 886. 
^=s>262(3) (U.8.C.CJV.8.C.) Court has implied 
power to order sale of property free from liens. 
— Gantt V. Jones, 117. 

^=::>267 (U.8.C.C.A.8.C.) Proceeds of sale free 
from lien to be distributed as if mortgage fore- 
closed.— Gantt V. Jones, 117. 
^=s>268 (U.S.C.C.A.8.C.) Sale of mortgaged 
property free from liens gives good title as 
against wife, renouncing dower.-^antt y. Jones, 
117. 

(B) Actions br or Asnlnat Tr««tee. 

^=s>290 (U.8.C.C.A.C0I0.) Assignment of land- 
lord's lien held defense to existing action 
against person in possession of property.- - 
Lewin v. Telluride Iron Works Co.. 500. 
«=>303(1) (U.8.C.C.A.Ohlo) Burden on trus- 
tee to show mortgagee had reasonable ground 
to believe mortgagor was insolvent.— Ci^ Nat. 
Bank v. Slocum, 11. 

«»>303(3) (U.8.D.C.Ma8$.) Evidence held to 
show creditors receiving payments had reason 



to believe debtor was insolvent.— Lo^^ell v. 
Ashton, 536. 

<S=>304 (U.8.C.C.A.Mont.) Whether chattel 
mortgage, attacked by trustee in bankruptcy, 
was m fraud of creditors, for the jury.— Igna- 
tius V. Farmers' State Bank of Havre, Mont., 
33. 

(F) Claims Av«ln«t and DUtrlbntlon of 
ICstate. 

«=s>3ll(6) (U.8.C.C.A.N.Y.) On cancellation 
of mortgage as preference, creditor is restored 
to prior rights as unsecured creditor. — In re 
Franklin Brewing Co., 828. 
tS=>3l4(!) (U.8.C.C.A.N.Y.) Money lent to 
bankrupt corporation held not chargeable to 
purchase of stock.— In re Franklin Brewing 
Co., 828. 

<&=>3I6(2) (U.8.D.C.Pa.) Attorney's fee not al 
lowed on amount received from bankrupt's es- 
tate.— In re Harris, 351. 

<@=9340 (U.8.C.C.A.Mas8.) Evidence held to 
sustain finding claimant- had authorized her 
husband to de«d with her certificate.— Kilmer y. 
Keith, 648. 

4=5>34l (U^.C.C.A.Ma88.) Reservation from 
allowance of claim held improper.— Keith v. 
Kilmer, 643. 

«=>353 (U.S.C.C.A.W.Va.) Preferential pay- 
ments made by state receiver should be equaliz- 
ed in bankruptcy proceeding. — ^Fams worth v. 
Union Trust & Deposit Co., 92. 

(G> Aoeountiav *>tk4i Dtselaarve of Triuitee. 

^=>372 (U.8.C.C.A.Iil.) Court has discretion 
to reopen proceedings without determining that 
the sale was voidable.— In re Leigh, 678. 

rV. COMPOSITION. « 

<5=»377 (U.8.D.C.Mas8.) Practice composi- 
tion; referee may adjourn meetings of credi- 
tors for compositions from time to time. — 
In re Bernstem, 1018. 

T. RIGHTS, RBMBDIBS, AND DIBCHAROB 
OF BANKRUPT. 

<9=»39l(3) (U.8.C.C.A.N.Y.) Other suits can 
be stayed only under act or to prevent inter- 
ference with administration,— In re Havens, 
975. 

Court cannot stay proceedings in state court 
after discharge.— Id. 

<©=>392 (U.S.D.C.Mass.) Exemption from "ar- 
rest" includes release irom imprisonment. — Ex 
parte Harrison, 543. 

Exemption of bankrupt from dvil arrest is 
effective from adjudication. — Id. 
€=>399(l) (U.S.D.C.Iniff.) Bankrupt can claim 
exemptions from property formerly assigned to 
trustee.— In re Dautz, 348^ 
<&=»407(5) (U.8.C.C.A.III.) Statement in note 
held not a false statement, barring discharge; 
"property."— In re Lundberg, 107. 
<S=>407(5) (U.8.C.CJ\.III.) False property 
statement, negligently made, does not prevent 
discharge.— In re Matthews, 263. 
<»s;>40Bi2) (U.S.C.CA.ill.) Discharge ^Id not 
barred by false oath in schedule as to nonowner- 
ship of property.— In re Lundberg, 107. 
^=^9417(4) (U.S.C.C.A.N.C.) Discharge grant- 
ed without notice to creditors invalid.— Jonn B. 
Ellison & Sons ▼. Weintrob, 466. 
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<8=>42I(I) (U.S.D.C.Mms.) Judgment for per- 
sonal in- "' .= ,,... i« . ^, 

son, 542 



sonaljnjury provable "debt."— Ex parte Harri- 



VI. APPJESAJL AMD REVISION OF PRO- 
CBBDINGS. 

(A) Superintendence and ReTlalon. 

€ss>440 (U.S.C.C.A.Ma»s.) Contest of claim is 
**proceeding in bankruptcy," not a "controversy 
in bankruptcy."— Keith v. Kilmer, 643. 
^=>4A0 (U.S.C.CA.Ohio) Suits to set aside 
preferential transfers held reviewable by ap- 
peal—City Nat. Bank v. Slocum, 11. 
<&=>440 (U.S.O.C.A.Tenn.) Petition to revise 
proper method to review order vacating adjudi- 
cation for want of jurisdiction. — ^In re De Camp 
Glass Casket Co., 558. 

<g=s>440 (U.S.C.CJV.Tenn.) Decision as to third 
person's claim to property in trustee*s hands 
reviewable by appeal, not by revision; "contro- 
versy arising in bankruptcy proceedings."— Pe- 
tition of National Discount Co., 570. 
«©=>443 (U.S.C.C.A.Mass.) Unnecessary to ap- 
peal from decree not shown to affect appellant 
adversely.— Keith v. Kilmer, 643. 
^=>444 (U.S.C.C.A.Tenn.) Time within which 
to file petition to revise may be extended after 
its Expiration.— In re De Camp Glass Casket 
Co., 558. 

<&=»446 (U.S.C.C.A.III.) VaUdity of sale of as- 
sets not reviewable on petition to revise or- 
der reopening estate to have that question de- 
termined.— In re Leigh, 678. 
<S=>446 (U.8.C.C.A.Ohlo) Petition to revise 
does not authorize substitution of court's dis- 
cretion for that of trustee.— Petition of Stuart, 
8oo. 

<8==>447 (US.O.C.A.OMO) AppeUate court held 
without jurisdiction to direct preference to 
certain creditors against receipts from Com- 
promise.— Petition of Stuart, 938. 

(B) Appeal. 

<&»46l (U.S.O.C^.Minn.) Second order of ad- 
judication held appealable.— Cameron v. Nation- 
al Surety Co. of New York, 874. 

BANKS AND BANKING. 

!!• BANKING CORPORATIONS AND 
ASSOCIATIONS. 

(B) Insol-renoy and DUaolntlon. 

«=»63'/2 (U.S.C.C.A.N.Y.) State statute held 
not to make superintendent of banks quasi as- 
signee of bank's assets.— McConnell v. Hub- 
bard, 961. 

Superintendent, appointed chancery receiver 
of bank, cannot sue outside jurisdiction of the 
court which appointed him. — Id. 
<S=»77(4) (U.S.C.CJ^.N.Y.) Receiver, who is 
quasi assignee of bank's assets, may sue any- 
where.— McConnell V. Hubbard, 961. 

III. FUNCTIONS AND DEALINGS. 
(C) Deposits. 
<8==>n9 (U.S.C.C.A.Pa.) Bank's relation to de- 
positors is that of debtor and creditor.- First 
Nat. Bank v. Farrell, 371. 
5=»I34(2) (U.S.C.C.A.N.Y.) Deposit cannot 
be applied on unmatured debt.— Wright v. Sea- 
board Steel & Manganese Corporation, 807. 



^\S6 (U.$.C.C.A.N.Y.) Additional loan suf- 
ficient consideration for agreement accelerating 
maturity and giving lien on deposit. — Wright v. 
Seaboard Steel & Manganese Corporation, 807. 

Right of bank to apply deposit on note matur- 
ed by insolvency of corporation not affected 
by appointment of receiver.— Id. 
<5=>I42 (U.8.C.C.A.Pa.) Agent's money depos- 
ited in principal's account deducted, in deter- 
mining liability to principal for honoring un- 
lawful checks by agent.— First Nat. Bank v. 
Farrell, 371. 

Bank held entitled to credit against unlawful 
checks paid by agent for agent's money depos- 
ited in principal's account.— Id. 
«=>I48(3) (U.S.C.C.A.Pa.) Depositor must re- 
port errors in statements without delay.— First 
Nat. Bank v. Farrell, 371. 

Depositor is charged with knowledge of 
agent's fraud, which statements examined bv 
agent would have disclosed.— Id. 

Depositor's failure to examine statements 
does not relieve bank from liability for own 
wrongs.— Id. 

BASTARDS. 

I. IliliESGITIMACY IN GBmSRAX. 

<&=»I0 (U.S.C.C.A.Canal Zone) SUtute of Pan- 
ama as to relation to mother held not in force 
in Canal Zone.— Panama H. Co. v. Casdlla, 
656. 

BILL OF EXCEPTIONS. 

See Exceptions, Bill of. 

BILL OF REVIEW. 

Soe Equity, <»5>44!^466. 

BILLS AND NOTES. 

I. RB<^I7ISITBS AND VAXIDITT. 

(B) Consideration. 

<&^94{2) (U.S.C.C.A.S.D.) Compromise of 

claim sufficient consideration.— Nissen t. First 

Nat. Bank, 473. 

n. CONSTRUCTION ABTD OPBRATIOIV. 

«8I=>I29(I) (U.8.C.C.A.N.Y.) Provision accel- 
crating maturity in cases of "insolvency" con- 
strued.— Wright V. Seaboard Steel & Manga- 
nese Corporation, 807. 

Bill and answer in suit for receivership held 
to mature notes.— Id. 

in. MODIFICATION, RBNBl^AJb, AND 
RESCISSION. 

^136 (U.8.C.C.A.N.Y.) Additional loan saffl- 
cient consideration for agreement accelerating 
maturity and giving lien on deposit— Wright v. 
Seaboard Steel & Manganese Corporation, 807. 

Tin. ACTIONS. 

<&»493(2) (U.S.D.C.Pa.) Payment of value 
for note to another than maker does not change 
burden of proof as to lack of consideration. 
— Du Pont Nat. Bank v. Chase, 1016. 
«=>497(2) (U.S.D.C.Pa.) Payment of value 
for note to another than maker does not 
change burden of proof as to unauthorised di- 
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version, or bona fide purchase.— Do Pont Nat. 
Bank v. Chase, 1016. 

<d=»534 (U.8.D.C.Pa.) Stipulated attorney's fee 
usually allowed.— In re Harris, 351. 

Attorney's fee allowed on amount collected by 
execution on confessed judgment.— Id. 

Attorney's fee not allowed on amount receiv- 
ed from decedent's estate.— Id. 

BONDS. 

m. HBGOTIABIIilTY AND TRANSFBB. 

id=»95 (U^C.CJV.N.Y.) Knowledge of suspi- 
cious circumstances alone does not disprove 
good faith of purchaser for value.— Crittenden 
V. Widrevltz. STI. 

V. ACTIONS. 

<8=s»l4i (U.S.C.C.A.N.Y.) Evidence held not to 
warrant submittin|r to jurv plaintiflTs daim that 
defendant had notice bonds were stolen.— Crit- 
tenden V. Widrevitz, 871. 

BROKERS. 

III. DUTIBS AND LiABIIilTIBS TO 
PRINCIPAli. 

<&=s>2i (U.S.C.C.A.Okl.) Are authorized to deal 
according to rules and usages of exchange.— 
Gettys V. Newburger, 209. 

IT. COBIFBN9ATION AND LIBN. 

<@=s>54 (U.$.C.C.A.N.Y,) Whether broker's cus- 
tomer is legally able depends on local law.— 
Gaston, Williams & Wigmore of Canada v. 
Warner, 66. 

Must procure purchaser ready, willing, and 
able to buy.— Id. 

Ability of customer determined by local law.— 
Id. 

Contract with customer procured precludes 
principal questioning ability of customer to 
perform.— Id. 

<S=>58 (U.S.C.C.A.N.Y.) lUegality of contract 
for services defeats right to commission.— Gas- 
ton, Williams & Wigmore of Canada v. Warner, 
56. 

<3=5>6I(4) (U.$.C.C.A.N.Y.) Principal must 
disclose to broker foreign laws restricting sale 
of ship.— Gaston, WHliams & Wigmore of Cana- 
da V. Warner, 56. ' 

Principal must disclose to ship broker con- 
tract restricting right of sale— Id. 
<S=»63(I) (U.S.C.C.A.N.Y.) Not to be depriv- 
ed of commission because buyer could not ob- 
tain registry of vessel sold, and principal alone 
refused for undisclosed reasons.— Gaston, Wil- 
liams & Wigmore of Canada v. Warner, 56. 



V. ACTIONS FOB COMPENSATION. 

<8=»88(6) (U.S.C.C.A.Okl.) Letter stating bal- 
ance due on account held not to create conflict, 
when shown to have been sent by mistake.— 
Gettys V. Newburger, 209. 
<$=»88(7) (U.8.C.C.A.0kl.) Instruction that 
purchases and sales of cotton were valid and 
legal not erroneous, because of irregularities in 
two contracts.— Gettys v. Newburger, 209. 



CARRIERS. 



I. CONTROL AND RBGVLATION OF 
COMMON CARRIBRS. 

(A) In General. 

«=>I2(5) (U.8.D.C.Teix.) In fixing value of 
street railroad for rate base, adding 33% per 
cent, to pre-war cost approved. — Galveston 
Electric Co. V. City of Galveston, 147. 

Street railroad not entitled to brokerage al- 
lowance in determining vidue for a fair return. 
-Id. 

While street railroad valued as going con- 
cern for rate-fixing purposes, addition for de- 
velopment cost or cost of attaching business not 
aDowable.— Id. 

Past earnings not considered, where street 
railroad plant is fuUy valued on reproduction 
cost basis for fizin|: rates.— Id. 

In determining income street railroad may 
earn on investment, income tax not deducted. 
-Id. 

Maintenance requirements of street railroad 
fixed in light of past history as affected by pres- 
ent conditions, where increase since 1918 is 136 
per cent.— Id. 

Street railroad fare ordinance held not so 
dearly confiscatory as to authorize injunction 
without permitting operation for further period. 
— Id. 

Street railroad entitled to allowance for ex- 
pense of grade raising in determining valuation 
for rate-fixing purposes. — ^Id. 

In valuing street railroad plant for rate 
purposes, amount of overhead items arrived at 
by taking percenta|(e of appreciated physical 
property increases in same ratio.— Id. 

In arriving at depreciation annuity in deter- 
mining street railroad rates, sum of overhead 
items excluded is basis.- Id. 

In determining street railroad rates, no in- 
creased allowance on maintenance account made 
for deferred maintenance. — Id. 
^=»I8(6) (U.S.D.C.Tex.) No injunction grant- 
ed against rates, unless case so clear court 
must say they deny just compensation.— Gal- 
veston Electric Co. v. City of Galveston, 147. 

n. CARRIAGB3 OF GOODS. 
(B) Delay in Trnnaportntlon or Delivery. 

<g=s>IOO(l) (U.S.C.C.A.MInii.) Shipper held to 
have acquiesced in notice under demurrage rule 
given before actual arrival, so as to be liable.— 
Minneapolis, St. P. & S. S. M. Ry. Co. v. Van 
Dusen Harrington Co., 255. 

Practice under demurrage rule equivalent to 
agreement between the carriers and shippers. 

— Id. 

(K) Loss of or Injury to Goods. 

<9=»I34 (U.S.C.C.A.IIi.) Burden on plaintiff, 
suing carrier, to show loss with the decree of 
certainty of which case is capable.— Baltimore 
& O. C. Terminal R. Co. v. Becker Blilling 
Mach. Co., 933. 

<@=»I35 (U.S.C.C.A.IIi.) Amount paid for man- 
ufacture of machines held not measure of re- 
covery for destruction.— Baltimore & O. 0. 
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Terminal R. Co. ▼. Becker Milling Mach. Co., 
933. 

Owner of destroyed property held entitled to 
compensation, but no more.~Id. 

Selling cost to be deducted from selling price 
of destroyed machines in fixing damages.— Id. 

(J) CharareB and I«leB«. 

<^=>I89 (U.S.C.C.A.MO.) Dunnage used in au- 
tomobile cars subject to automobile rate.— But- 
ler Motor Co. V. Atchison, T. & S. F. Ry. Co., 
683. 

<9=»I96 (U.S.C.C.A.Ohio) In action for differ- 
ence between interstate and intrastate rates, 
question was whether there was actual good 
faith delivery at point of re shipment. — ^Balti- 
more & O. S. W. R. R. V. Setde, 675. 

Demurrage and trackage charges at point of 
reshipment properly considered in determining 
question of good faith.— Id. 



See Equity. 



CHANCERY. 
CHARITIES. 



I. CRBSATION, BXISTE:NCE:» AHD TAIilBITT. 

<d=»2l(4) (U.S.D.C.ind.) Gift for founding 
college for women held sufficiently certain. — 
Long V. Union Trust Co., 699. 

Class of beneficiaries of college held identi- 
fied.— Id. 

II. 001V9TR17CTION, ADMIlVISTRATIOlf, 
AND BNFORCKMBNT. 

^s=>47 (U.S.D.C.lRd.) Chancellors can appoint 
trustees, when donees of power refuse.— Long 
y. Union Trust Co., 699. 

CHATTEL MORTGAGES. 

I. RSSaVISITBS AND VALIDITY. 

(C) ESxecutlom mna Delivery. 

<3=>63 (U.8.C.C.A.Vt.) AiBdavit debt was ow- 
ing to mortgagee, who loaned it on behalf of 
otners, held true.— In re Caledonian Co., 972. 

II. FIIilNO, RBCORDINQ, AND RBGISTRA- 

TION. 

(A) Orlarlnal. 

<S=5>85 (U.8.C.C.A.N.Y.) New York Law does 
not cover mortgages of intangibles. — In re Les- 
lie-Judge Co., fee. 

(B) Rene'wal. 

<@==>97 (U.S.C.C.A.N.Y.) Delay in refiling inval- 
idates as to creditors.— In re Leslie-Judge Co., 

886. 

T. RIGHTS AND RBMBDIBS OF ORBD- 
ITORS. 

<8=>ia8(n (U.S.C.C.A.N.Y.) Provision author- 
izing sale of mortgaged property invalidates 
as against creditors.— In re Leslie-Judge Co., 
886. 

<g=>l97(l) (U.S.C.CJK.N.Y.) Delay in refiling 
invalidates as to creditors, subsequent as weU 
as prior to refiling.— In re Leslie-Judge Co., 



VII. RBMOVAIi OR TRAN9FESR OF PROP- 
BRTT BY MORTGACKIR. 

(A) RIvlita and lilabllltiea of Partleik 

<S=>2I7 (U.S.C.C.A.III.) Lien follows property 
into another state.— Walters ▼. Slimmer, 435. 
<8=>225(2) (U^.C.C^.III.) Purchaser of mort- 
gaged property liable to mortgagee notwith- 
standing prior authorized sales of other mort- 
gaged property.— Walters v. Slimmer, 435. 

CHILDREN. 

See Parent and Child. 

CITIES. 

See Municipal Corporations. 

CITIZENS. 

<^=>7 (U^.D.C.Ariz.) Marriage does not con- 
fer citizenship on alien prostitute.— Ex parte 
Flores, 783. 

CLASS LEGISLATION. 

See Constitutional Law, ^=9255. 

CLERKS OF COURTS. 

«=s>54 (U.S.C.C^.111.) Clerk entitied to fee for 
keeping Liberty Bonds deposited as surety; 
"money."— McGoyern v. U. S-, 2S2. 

COLLISION. 

I. RULES AND PRBCAUTIONS FOR PRE- 
VENTING COLLISIONS IN GENERAL. 

<9=»< (U.S.C.C.A.Va.) Bight to expect obserr- 
ance of rules and customs by other navigators, 
—The John D. Bockefeller. 67. 
«:=>6 (U.S.C.C.A.Va.) Pilot rules held not in- 
consistent with statutory rules, and hence bind- 
ing.— The John D. Bockefeller, -67. 
^=»9 (U.S.C.C.A.Va.) Biyer customs 8ut>ordi- 
nate to statutory rules, but violation is a fault, 
when not inconsistent with statutory roles. 
—The John D. BockefeUer. 67. 
^=s>20 (U.S.C.C.A.Va.) Vessel, seeing anoth- 
er's disregard of required precautions, must act 
in view of such remissness.— The John D. 
Bockefeller, 67. 

VII. VESSELS AT REST, AT ANCHOR, OR 

AT PIEUS, 

<d=»68 (U.S.D^.N.Y.) Duty of tug removing 
one of connected barges to see that others are 
safely secured.— The Atlas No. 5, 171. 

Tug liable for collision of barges cast loose, 
-Id. 

^sy7{(2) (U.S.D.C.N.Y.) Moving vessel held 
liable for collision with moored vessel. — The 
Clingstone, 192. 

<9=s>7l(3) (U.S.D.C.N.Y.) Boat tied up outeide 
of others liable for breaking of their lines.— 
The No. 225, 130, 

Boat tied outside another assumes risk of 
breaking her lines.— Id. 

VIII. LIGHTS, SIGNALS, AND LOOKOUTS. 

<&3»76 (U.S.C.C.A.Va.) Navigator, seeing that 
signals are misunderstood, should stop and re- 
verse.— The John D* Bockefeller, 67. 
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(@=>77 (U.S.D.C.Ma88.) Loakout should be on 
forward deck.— Adams v. U. S., 780. 

IX. FOG OR THICK HTSSATHBR. 

€=:»80 (U.S.D.C.MaS8.) Sailing vessel held at 
fault for carrying full sail in fog and for want 
of vigilance.— Adams v. U. S., 7^. 
<&=s>8l (U.S.D.C.Ma83.) Full speed in fog. 
without lookout on forward deck, was gross 
negligence. — Adams v. U. S., 780. 
^==>82(3) (U.S. D.C. Mass.) Sailing yessels 
must reduce speed in fog.— Adams v. U. S., 780. 

X. HARROW CHANNKL.S, HARBORS, RIV- 
ERS, AND CANALS. 

<S=s»9l (U.S.C.C.A.Va.) Fault of descending 
steamer in going forward, after giving signa* 
for starboard passing, not assented to, held 

Srozimate cause of collision.— The John D. 
lockefeller, 67. 

Ascending steamer held at fault in not re- 
peating' signal and taking precautions to pre- 
vent collision. — ^Id. 

Fault of ascending steamer, which was prac- 
tically at rest, held not proximate cause of col- 
lision. — Id. 

<&=995(2) (U.8.C.C.A.Ohlo) Steamer held not 
at fault for collision with tow on steamer's side 
of channel.— The Perseus, 633. ^ , 

Unincumbered vessel not liable for collision 
of tow, not resulting from diflBculty in handling 
tow.— Id. 

<g=s>95(2) (U.8.C.C^.Va.) Towing company 
and tugs, and not steamer, held responsible for 
navigation of steamer.— The John D. Rocke- 
feller, 67. 

<e=s>95(2) (U.S.D.C.N.Y.) Tug m fault for 
moving into pocket between moving and stand- 
ing vessels.— The Howard C. Moore, 778. 
<d=»98 (U.S.C.C.A.Va.) Steamer descending 
Mississippi river not entitled to give signal 
for sUrboard passing.— The John D. Rocke- 
feller, 67. 

XII. SUITS FOR DAMAGBS* 

(D) DaBiav«** 

<&=9f44 (U.S.D.C.Mas8.) Criticism by vessel 

grossly at fault of other's navigation must be 

obviously well founded. — Adams v. U. S., 780. 

COMMERCE. 

I. PO'WER TO REGVIiATB IN GBNRRAIj. 

e=>7 (U.S.D.C.N.Y.) Power of Congress to 
regulate interstate and foreign commerce in- 
cludes incidental power over intrastate rates 
of carriers.— Lehigh Valley R. Co. v. Public 
Service Commission, Second Dist., of State of 
New York, 758. 

II. SVBJKCTS OF RBGUIiATION. 

^=s>27(8) (U.S.C.C.A.La.) Roadmaster, super- 
vising keeping of track in repair, employed in 
**interstate commerce."— Louisiana Ry. & Nav. 
Co. V. WUliams, 439. 

IT. INTBRSTATB GOMMBRGB COM- 
MISSION. 

«»85 (U.S.C.C.A.Idaho) Limitations of liabil- 
ity sanctioned by Interstate Commerce Com- 



mission are binding.— Czizek v. Western Union 
Telegraph Co., 223. 

(&=>85 (U.S.D.C.N.Y.) Conditional authority to 
Interstate Commerce Commission to regulate 
intrastate rates within power of Congress over 
interstate and foreign commerce. — ^Lehigh Val- 
ley R. Co. V. Public Sftyice Commission, Sec- 
ond Dist., of State ofWew York, 758. 
(S=>89 (U.S.C.C.A.MO.) Action to recover 
overcharge within jurisdiction of court.— Kan- 
sas City Southern Ry. Co. v. Wolf, 681. 
^=»89 (U.S.C.CA.Mo.) Action to determine 
rate on dunnage held within jurisdiction of 
court.— Butler Motor Co. v. Atchison, T. & S. 
F. Ry. Co.. 683. 

<@==>95 (U.S.D.C.N.Y.) Findings of fact by In- 
terstate Commerce Commission binding on 
courts.— Lehigh Valley R. Co. v. Public Service 
Commission, Second Dist., of State of New 
York, 758. 

#=3»95 (U.S.D.C.N.Y.) Finding by Interstate 
Commerce Commission that railroad is engaged 
in interstate commerce binding on courts.— 
City of New York v. U. S., 768. 
^=>96 (U.S.D.C.Ohio) Enforcement of cease 
and desist order of commission relating to 
switching charges restrained.- National Tube 
Co. V. U. S., 735. 

COMMERCIAL PAPER. 

See Bills and Notes. 

CONDEMNATION. 

See Eminent Domain. 

CONSPIRACY. 

II. CBIMINAI. RKSPONSIBfLTIlr* 
(A) Offenami. 
<8s»27 (U.8.C.C.A.Tenii.) Shipment which is 
overt act of conspiracy to transport liquors for 
beverages need not be alleged for beverage pur- 
poses. — Grayson v. U. S., 553. 

Interstate transportation of liquor sufficient 
overt act of conspiracy, though not completed 
offense. — Id. 

Object need not be consummated.— Id. 
^==>33 (U.S.C.CA.Va.) Conspiracy to defraud 
"military post exchange'* not one to defraud 
United States; "department of the govern- 
ment."— Keane V. U. S., 577. 
^=>4I (U.S.C.C.A.T6nii.) Both conspirators 
need not participate in overt act. — Grayson v. 
U. S.. 553. 

^=s»4l (U.S.D.C.Pa.) Overt act by one conspir- 
ator establishes guilt of all.— U. S. v. BergdoU, 
498. 

(B) Pronecvtlon and PnliilimeBt. 

$=5>43(5) (U.S.C.C.A.Tenn.) Shipment which 
is overt act of conspiracy to transport liquors 
for beverages need not be alleged for beverage 
purposes.— Grayson v. U. S., 553. 
<S=>45 <U.8.C.C.A.III.) Evidence held admissi- 
ble.— Jacobsen V. U. S., 899. 

CONSTITUTIONAL LAW. 

For validity of statutes relating to particular 

subjects, see also the various specific topics. 

Enactment of statutes in general, see Statutes, 
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III. DISTRIBUTION OF GOVESRNMBNTAIi 
POWBRS AND FUNCTIONS. 

(D) Judicial Powers and Fnnctlona. 

(d==>70(3) (UJS.D.C.Md.) Courts may not sub- 
stitute judgment for that of Congress.— Franco 
v. Beas Shipping Cor^ration, 542. 

(C) Bxecatlve Povrwa and Functions. 

«==>76 (U.S.D.C.N.Y.) Authority over cable 
landings legislative and not executive.— U. S. v. 
Western Union Telegraph Co., 311. 

Til. OBIilGATION OF CONTRACTS. 

(B) Contracts of states and Municipali- 
ties. 

^=>I29 (U.S.C.C.A.Tex.) Ordinance held not 
contract to charge confiscatory rates.— <!!ity of 
Dallas Y. Dallas Telephone Co., 410. 

XL DUB PROCB38S OF liAlV. 

<e=:»255 (U.8.D.C.Ma88.) Person cannot be in- 
ducted into service by aefault, without reason- 
able notice and opportunity to appear.— Rome 
V Marsh 9S2 

<^255 (U.S.D.C.Ohlo) Deportation of alien in 
the country in violation of law not deprivation 
of liberty without due process.- In re Elosopud, 
330. 

<@=»301 (U.S.C.C.A.P.R.) Porto Rican Work- 
men's Compensation Act held to give due no- 
tice of proceedings. — Camunas v. Porto Rico 
Ry., Light & Power Co., 824. 

Right to recover workmen's compensation 
premiums paid conforms to due process of law. 
— Id, 

CONTEMPT. 

I. ACTS OR CONDUCT CONSTITUTING 

CONTESMPT OF COURT. 

«=s>20 (U.S.D.C.N.Y.) Not punishable where 
respondent offers compliance with any order of 
court.— U. S. V. Porazzo Bros., 276. 

CONTRACTS. 

See Bills and Notes; Frauds, Statute of; Re- 
lease; Sales; Specific Performance. 

I. RSaUISITBS AND VALIDITY. 

(F) Legality- of Object and of Considera- 
tion. 

<g=»IOI(l) (U.S.C.C.A.N.Y.) Ordinarily valid- 
ity governed by law where made.— Gaston, Wil- 
liams & Wigmore of Canada v. Warner, 56. 
<gp=>l02 (U.S.C.O. A.Colo.) Recovery not defeat- 
ed by intention to do unlawful act, not part of 
consideration or of performance of agreement. 
—Grand Valley Water Users' Ass'n v. Zum- 
brunn, 943. 

II. CONSTRUCTION AND OPBRATION. 
(A) General Rules of Construction. 

«s>i44 (U.8.C.C.A.N.Y.) Ordinarily construc- 
tion governed by law where made.— Gaston, 
Williams & Wigmore of Canada v. Warner, 56. 
(S=s> 147(1) (U.8.C.C.A.C0I0.) Intention of par- 
ties prevails unless contrary to binding terms. 
—Lewin v. Telluride Iron Works Co., 590. 
<8=»I76(I) (U.S.C.C.A.Pa.) Construction held 
question for court.— J. W. Ringrose Co. v. W. 
& J. Sloane, 445. ' 



(C) Sobject-Biatter. 

<d=>202(2) (U.SiC.C.A.Pa) Agr^emenH by 
manufacturer to "afford protection of 10 per 
cent." to customer construed.— J. W. Ringrose 
Co. V. W. & J. Sloane, 445. 

(D) Place and Time. 
^=»2M (U.S.D.C.N6V.) Time is of essence of 
option.— O. S. Johnson Co. v. Nevada Packard 
Mines Co., 291. 

III. MODIFICATION AND UfiKGBR. 

^242 (U.S.D.C.Nev.) Parol modificaUon of 
written contract extending time of performance 
not effective.— G. S. Johnson Co. ▼. Nevada 
Packard Mines Co., 291. 

T. PBRFORMANCB OR BRBAOH. 

€s»276 (U.8.C.C.A.N.Y.) Performance govern- 
ed by law of place of pei^ormance.— Gaston, 
Williams & Wigmore of Canada v. Warner, 66. 

VI. ACTIONS FOR BRBACH. 

<8=»327(l) (U.S.C.C.A.MO.) CondiUons preced- 
ent to suit must be clearly expressed.- United 
Autographic Register Co. v. Wight, 545. 

CONVERSION. 

See Trover and Conversion. 

COPYRIGHTS. 

I. NATURES AND AC<^UISITION. 

<S=s>33 (U.8.C.O.A.N.Y.) Administrator has no 
right of renewal.— Danks v. Gordon, 821. 

II. TITIiB, CONVKYANCBS, C0NTRAC;T8, 
AND REGULATIONS. 

<&=P4I, 42 (U.8.C.C.A.N.Y.) Can be mortgaged 
only under federal law.— In re Leslie-Judge Co., 

m. INFRINGBMESNT. 
(B) Actions. 

<9=»76 (U.S.C.C.A.N.Y.) Administrator has no 
interest in renewal obtained after death of in- 
testate to sustain suit for its infringement. — 
Danks v. Gordon, 821. 

<&=^S2 (U.8.C.C.A.N.Y.) Bill for infringement 
must show complainant's tlUe.— Danks v. Gor- 
don, 821. 

CORPORATIONS. 

See Banks and Banking; Carriers; Municipal 
Corporations; Railroads; Telegraphs and 
Telephones. 

IV. CAPITAIi STOCK AND DIVIDENDS. 
(B) Subscription to St<»ek. 

^=»79 (U.8.D.C.N6V.) Failure to exercise op- 
tion to buy mining stock within time given not 
excused.— G. S. Johnson Co. ▼. Nevada Pack- 
ard Mines Co., 291. 

Parol agreement as to sale of mining stock 
by a promotion company merged in written con- 
tract—Id. 

Acceptance of payments after default not 
waiver of subsequent defaults by promoting 
company, given options on mining company 
stock.— Id. 

Motive in canceling option contract Immate- 
rial.— Id. 



Digitized by 



Google 



1035 INDBX-DIGEST 

For CftMs in Dec.Bls. & AmJilg, Key-No.S«ile« A Indexes see Mune topic and KBT-NUMBEB 



Gourts 



(D) Transfer of Share*. 

<8=9i2l(2) (U.S.D.C.N.Y.) RescisQion and re- 
turn of money received essential to recovery for 
duress. — Sullivan v. Associated Billposters & 
Distributors of U. S., 323. 
(@=»i2l(4) (U.S.D.C.N.Y.) Complaint held in- 
sufficient to recover for sflJe of stock under du- 
ress. — Sullivan v. -Associated Billposters & Dis- 
tributors of U. S.. 323. 

TI. OFFICERS AND AGENTS. 

(C) Ritfhtii, Dvtiea, and' Llabilltiea mm to 
Corporation and It« Uembera. 

<3==>320(l) (U.S.CX.A.Wa8h.) Unavailing re- 
scission no defense to recovery against one 
making secret profit, where the original con- 
tract was carried out. — Stanton v. Hamilton, 
432. 

<9=»320(4) (U^.C.C.A.Idaho) Stockholder not 
entitled to maintain suit against director for 
benefit of corporation, unless corporation so 
entitled—Anderson v. Avey, 664. 
«=>320(7) (U.S.C.C.A.Iilaho) Stockholder's bill 
on behalf of corporation against director to 
compel payment for stock held to state no 
cause of action.— Anderson v. Avey, 664. 
<@=»320 ( M 1/2 ) ( U.8.C.C.A.Wa8h.) Instruction 
submitting theory that defendant president of 
corporation, in selling his own and plaintilTs 
stock, made secret profit, warranted. — Stanton 
y. Hample, 424. 

Instruction, in suit against president for sum 
received on sale of stock in connection with his 
own, held within the issues not confusing, and 
justified by evidence.— Id. 

Instructions should not technically discrim- 
inate between agency, fraud, or breach of con- 
fidence.— Id. 

<8=»320(i|i/2) (U.S.C.CJ^.Wa8h.) Whether 
there was rescission of original contract, so 
that recovery could not be had against defend- 
ant, who made secret profit, hela for the jury. 
—Stanton v. Hamilton, 432. 

(D) Liability for Corporate Debt* and 
Acta. 

<8=>337 (U.8.C.C.A.IIi.) Liability of directors 
and officers, when debts exceed capital stock, 
is strict! juris.— Hart-Parr Co. v. Pratt, 471, 

Damages for breach of contract not an "in- 
debtedness," within statute as to liability of 
directors and officers.— Id. 

Vn. CORPORATCS POIVBRS AND IiIABII<- 
ITIBS. 

(A) Extent and Bxerolae of Power* In 

General. 

€=>393 (U.8.D.C.Tex.) Regulation of public 
service corporations to be exercised with keen 
sense of justice and met with frank disclosures, 
and injunction not to relieve parties from these 
obligations.— Galveston Electric Co. v. City of 
Galveston, 147. 

(B) Representation of Corporation by Of* 

flcerM and Aarenta. 

^=»4I0 (U.S.C.C.A.Tenn.) Authority of gener- 
al manager to "hedge" on futures does not au- 
thorise pure speculations.— Buckeye Cotton Oil 
Co. V. Sloan, «315. 



(D) Contracts and Indebtedness. 

<&=>450 (U.S.C.C.A.C0I0.) Notes exceeding debt 
limit not a delictum, so that corporation could 
defeat recovery thereon on plea that payee was 
in pari delicto with it.— Grand Valley Water 
Users' Ass'n v. Zumbrunn, 943. 

Notes exceeding debt limit not invalid, in ab- 
sence of statute.— Id. 

Notes in excess of debt limit are voidable, 
and binding after consideration was paid. — Id. 
<@=»465 (U.S.C.CA.Colo.) Lender's knowledge 
that money was to be used for unauthorized 
purpose does not defeat recovery on note. — 
Grand Valley Water Users* Ass'n v. Zumbrunn, 
943. 

VIII. INSOLVfiNCT AND RBCBIVBRS. 

<©=>559(5) (U.S.C.C.A.N.Y.) Right of bank 
to apply deposit on note matured by insol- 
vency of corporation not affected by appoint- 
ment of receiver.- Wright v. Seaboard Steel 
& Manganese Corporation, 807. 

tX, RBIBTCORPORATION AND RBORGAN- 
IZATION. 

<@s>579(2) (U^.C.C.A.Mich.) Where, on re- 
ganization. old stockholders receive nothing for 
their stock and pay cash for the new stock, 
they are not liable for debts of old company 
as enjoying benefit from old stock.— Oehring 
V. Fox Typewriter Co., 833. 

Contingent creditor of corporation trans- 
ferring assets not barred from relief for fraud 
in transfer.— Id. 

<9=>580 (U.S.C.C.A.MICI1.) Where assets of 
abandoned corporation transferred to new cor- 
poration, creditor for whom no provision made 
entitled to be placed in statu quo.— Oehring y. 
Fox Typewriter Co., 833. 

XII. FORESIGN CORPORATIONS. 

^=9661(2) (U.S.C.C.A.Teiin.) Foreign discount 
company's noncompliance witn laws did not bar 
recovery of sums collected by borrower on as- 
signed accounts receivable.— Petition of Nation- 
al Discount Co., 570. ■ 

COURTS. 

See Clerks of Courts; Contempt; Criminal 
Law, ^s»97; Judges; Removal of Causes. 

I. NATURE, BXTENT, AND BXBRCISES OF 
JURISDICTION IN GKNBRAL. 

^=::>23 (U.S.CC.A.Okl.) Jurisdiction of lower 
federal courts cannot be conferred by consent. 
— St. Louis Smelting & Refining Co. v. Nix, 
977. 

<@=:»37(l) (U.S.C.C^.Okl.) Jurisdiction of low- 
er federal courts cannot be conferred by es- 
toppel.— St. Louis Smelting & Refining Co. y. 
Nix, 977. 

u. establishmsnt, organization, and 
frocbsdure: in gbncral. 

(A) Creation and Conatltntioi&y and Court 
Officers. 

<9=»50 (U.S.D.C.Cal.) District Court has juris- 
diction throughout district, regardless of di- 
visions. — Gropcevic T. California Packing Cor- 
poration, 994. 
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(D) Rules of Decinloi&y Adjudlo&tlons, 
Oplnlonii, and RecordM. 

<e=>96(l) m^.C.CA.Hawail) Interpretation 
of prior decisions of Supreme Court of Hawaii 
by that court binding on Circuit Court of Ap- 
peals.— Territory of Hawaii v. Hutchinson Su- 
gar Plantation Co., 856. 

^s^lOl (U.S.C.C.A.Tex.) Application to en- 
join municipal board from maintaining confis- 
catory rates need not be heard by three judges. 
—City of Dallas v. Dallas Telephone Co., 410. 

Til. UNITBD STATBS COURTS. 
(A) . Jnriadletlon and Po'vrera In General. 

^ss>260 (U.S.C.C.A.Ohlo) In suit involving will 
federal court can construe, but cannot deter- 
mine contents.— City Nat. Bank v. Slocum, 11. 
<e=9279 (U.S.C.C.A.N.J.) Jurisdiction of feder- 
al court must directly appear on face of bill.— 
Garvin v. Kogler, 442. 

<e=>280 (U.$.C.C.A.N.Y.) Jurisdiction of fed- 
eral court must affirmatively appear.— Banks 
V. Gordon. 821 



^=s>280 (U.S.C.C.A.Oki.) Doubt as to jurisdic- 
tion should be settled by inquiry before fur- 
ther action in case.— St. Louis Smelting & Re- 



fining Co. V. Nix, 977. 

(B) Jurlndlctlon Dependent on Natnre ol 

Snbjeet-Bfatter. 

«=s»289 (U^.C.C.A.P.R.) Whether federal Em- 
ployers* liability Act prevents application of 
Forto Rican Workmen's Compensation Act to 
railroads ''arises under United States laws." 
— Camunas v. Porto Rico Ry., Light & Power 
Co.. 924. 

<S=:929I (U.S.C.C.A.N.Y.) Federal court with- 
out jurisdiction of suit on contract for royal- 
ties on copyrighted publication.— Danks v. Gor- 
don, 821. 

^s>299 (U.S.C.CA.Ky.) Jurisdiction under pos- 
tal laws to be pleaded, not as a conclusion, 
but by statement of facts.— Griffith v. W. S. 
Vick Grocery Co., 246. 

(C) Jurisdiction Dependent on Cltlsen- 

•hlp. Residence, or Character 
of Parties. 

<d=»303(l) (U.S.C.C.A.Tex.) Cannot be made 
defendant in United States court by private liti- 

fant.— U. S. Mortgage & Trust Co. v. Missouri, 
:. & T. Ry. Co. of Texas, 458. 
<3=»308 (U.S.C.C.A.N.Y.) Diversity of citizen- 
ship must exist between all plaintiifs and all 
defendants.— Danks v. Gordon, 821. 

(D) Jnrisdiction Dependent on Amonnt or 

Value In ControTcrsy. 

^=s>326 (U.S.D.C.N.Y.) Suit to enjoin enforce- 
ment of laws giving tenants right to resist ous- 
ter by landlord held not within federal court 
jurisdiction where requisite amount was not 
present.— Marcus Brown Holding Co. v. Pol- 
lak, 137. 

Suit held not one to deprive defendant of 
rights by color of state law within jurisdiction 
of federal court regardless of amount in con- 
troversy. — Id. 

«=>32B(9) (U.S.C.C.A.AIa.) Amount due on 
r'"— *~ 'vith interest and attorney's fees, 



held sufficient to give jurisdiction. — Curtis v. 
Harris, Davis & Co., 265. 

<9=s>329 (U.S.C.C.A.Va.) Allegation of value in- 
volved held sufficient to give federal court ju- 
risdiction.— E. I, Du Pont de Nemours & Co. v. 
Temple, 456. 

(F) State Ija^vs as Rvles of Decision. 

<@=>359 (U.S.D.C.Ind.) In construing will, fed^ 
eral court must put itself in attitude of state 
courts as to public charities. — ^Long v. Union 
Trust Co., 699. 

<&=»366(7) (U.8.C.C.A.Ohlo) Whether stock- 
holders* liability is asset to corporation or 
creditors is question of state law.— Petition of 
Stuart, 988. 

<@=s>367 (U.S.C.C.A.Tenn.) InterpreUtion by 
state court of general law not binding on fed- 
eral courts, unless involving a rule of property 
having situs within the state.— Petition of Na- 
tional Discount Co.. 570. 

^=5>372(9) (U.S.D.C.Ohio) Whether mortgagor 
is only surety after assumption by grantee is 
not question of local law.— In re Roth. 516. 
<8s=>376 (U.S.C.C.A.N.Y.) New York Negotia- 
ble Instruments Law governs burden of proof 
of good faith by bond purchaser.— Crittenden 
V. Widrevitz, 871. 

(H) Clrcnlt Courts of Appeals. 

«s>404 (U.S.C.C.A.) arcuit Court of Appeals 
has power to issue mandamus.— U. S. ▼. Mal- 
min, 785. 

Circuit Court of Appeals can issue manda- 
mus only in aid of appellate jurisdiction. — Id. 

Mandamus to restore District Judge to office 
is in aid of appellate jurisdiction.— Id. 

(J) District Courts. 

<@=s>426 (U.8.D.C.Wash.) Suit against Emerg- 
ency Fleet Corporation is one against United 
States.— Sloan Shipyards Corporation ▼. U. S. 
Shipping Board Emergency Fleet Corporation, 
132. 

VIII. CONCURRENT AND CONFIjICTING 
JURISDICTION, AND COMITY. 

(B) State Courts und United States Courts. 

«=s>493(2) (U.S.D.C.Tex.) Court retains ju- 
risdiction after its sale of property to determine 
title of purchaser.— Price v. Bryan & C. T. I. 
Ry. Co., 753. 

Court cannot entertain supplemental bill to 
protect purchaser against claim not arising by 
act of receiver or of party.— Id. 

Supplemental bill does not lie to prevent en- 
forcing against purchaser of public obligation 
to maintain railroad. — Id. 

<@=»508(2) (U.8.C.C.A.Mi8S.) Federal court 
without jurisdiction to enjoin state suit.- 
Holmes County, Miss., v. Burton Const. Co., 
505. 

«&=>508(2) (U.S.D.C.N.Y.) Federal court can- 
not enjoin foreclosure suit pending in state 
court.— Dey v. Brenack Stevedoring Co., 127. 

CREDITOBS* SUIT. 

«s»32 (U.8.D.C.N.Y.) Aid by defendant mort- 
gagor not collusion, justifying injunction against 
foreclosure.— Dey v. Brenack Stevedoring Co., 
127. 
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CRIMINAL LAW. 

See Conspiracy, ^=5>27-45; Homicide: Indict- 
ment and Information; larceny; Prostitu- 
tion; Treason. 

I. NATURES AND BliBMBNTS OF GRIMB 
AND DEFESNSES IN GESNBRAL.. 

<@=s>l5 (U.S.C.C.A.iMd.) Repeal of criminal 
statute defeats prosecutions under it, unless 
contrary intent shown.— Vincenti v. U. S., 114. 

IV. JURISDICTION. 

<g=s>97(l) (U^.C.CA.Tenn.) There may be 
constructive presence in a state, giving jurisdic- 
tion.— Grayson V. U. S., 553. 

V. VENUB, 
(A) Place of Brlnarinv Proaeentfloii. 

^=>M3 (U.S.C.C.A.Teiin.) Prosecution for con- 
spiracy may be brought, where conspiracy was 
formed or overt act was committed. — Grayson 
V. U. S.. 553. 

Passenger within district of trial, having 
checked baggage containing liquor on same 
train, is constructively in charge thereof. — Id. 

VII. FORMER JEOPARDY. 

^=>200(6) (U.S.D.C.N.Y.) Acquittal of con- 
spiracy bars prosecution for acts alleged aa 
overt acts.— XJ. S. v. Clavin, 985. 

VIII. PRELIMINARY COMPLAINT, AFFI- 

DAVIT, WARRANT, EXAMINATION, 
COMMITMENT, AND SUMMARY 
TRIAL.. 

^=>225 (U.S.D.C.N.Y.) Waiver of preliminary 
examination cannot be withdra^Ti.— U. S. v. 
Senft. 134. 

^=:»238 (U.S.D.C.Wash.) Voluntary confession 
is alone sufficient to warrant holding accused 
to answer.— U. S. v. Kallas, 742. 

IX. ARRAIGNMENT AND PLEAS, AND 

NOLLE PROSE<^UI OR DIS- 
CONTINUANCE. 

^=:>273 (U. 8. D. C. Ga.) General plea means 
guilty as charged.— Ex parte Farlow, 010. 
«©=>294 (U.S.D.C.N.Y.) Plea of former acquit- 
tal establishes identity of acts, in absence of 
denial.— U. S. v. Clavin, 985. 

X. EVIDENCE. 

(B) Factn In laene and Relevant to Inenes* 

and Rea Uestfe. 

«=»365(3) (U.S.C.C.A.Va.) Evidence of as- 
sault on deceased's companion immediately aft- 
er killing admissible as res gestae.— Turner v. 
U. S., 112. 

(C) other Offen»eii. and Character of Ac- 

caned. 

^=»369(2) (U.S.C.C.A.Or.) Evidence of finding 
of property stolen from others about the same 
time held admissible.— Vaughn v. U. S., 451. 
«=>370 (U.S.C.C.A.Or.) Evidence of finding of 
property stolen from others about the same 
time held admissible to show guilty knowledge. 
—Vaughn v. V. S., 451. 

«=>37 1(1) (U.8.C.C.A.0r.) Evidence of findipg 
-of property stolen from others about the same 



time held admissible to prove intent— Vaughn 
V. U. S., 451. 

^=»372(6) (U.S.C.C.A.Tenn.) Evidence of sim- 
ilar act before conspiracy is admissible.— Gray- 
son V. U. S., 553. 

(D) Materiality and Competency in Gen- 
eral. 

<d=»393(2) (U.8.D.C.III.) Property used in 
manufacture and illegallv seized cannot be used 
in evidence.— U. S. v. Kelih, 484. 
^=^395 (U.S.D.C.III.) Property used in manu- 
facturing liquor to be returned, and not us.ed 
as evidence, though seized by revenue collec- 
tors.— U. S. V. Kelih, 484. 

<&=»395 (U.8.D.C.N.Y.) Records iUegally ob- 
tained win not be impounded aa evidence.— U. 
S. V. Porazzo Bros., 276. 

(F) A4ml«alon«, Deelaratlona, and Hear- 
say, 

<@=>409 (U.S.C.C.A.N.Y.) Admission sufficient 
proof of ownership.— Wiggins v. U. S., 41. 

(K) Confesnions. 

<d==>5l8(2) (U.S.D.C.Waah.) Confession of ac- 
cused held incompetent, as obtained by "com- 
pulsion."— U. S. V. Kallas, 742. 

Prisoner in custody must be warned of right 
to remain silent, to make confession admissible. 
-Id. 

(M) 'Welflrht and Snffldeney. 

<&=»564(3) (U.8.C.C.A.Tenn.) Evidence held to 
support inference conspiracy was formed at the 
place alleged.— Grayson v. U. S., 553. 

XII. TRIAL. 
(A) Preliminary Proeeedlnarii. 

«==>6I9 (U.8.C.C.AJ1I.) Indictments for con- 
spiracy and substantive offense may be con- 
solidated. — ^Jacobsen v. U. S., 399. 

(D) Objectlonn to Evidence. Motions to 
Strike Ont, and Exceptions. 

<®=»693 (U.S.C.C.A.N.Y.) Legality of method 
of obtaining evidence not open to inquiry at 
trial.— Wiggins v. U. S., 41. 

(F) Province of Conrt and Jury in Gen- 

eral. 

<9==>752 (U.S.C.C.A.W.Va.) Evidence consider- 
ed true on demurrer. — Hunter v. U. S., 235. 
<g=»753(2) (U.8.C.C.A.W.Va.) Evidence con- 
sidered true on motion to direct verdict. — Hun- 
ter V. U. S., 235. 

(G) Necessity, Requisites, and Sufficiency 

of Instructions. 

t@=>784(3) (U.S.C.CA.Iil.) Admissions bv one 
defendant render circumstantial evidence cnarge 
unnecessary.— Ossendorf v. U. S., 257. 
<^;=»806(3) (U.S.C.C.A.Va.) Instruction on co- 
ercion of woman by husband held not erroneous, 
because not repeating instruction on reasonable 
doubt— Burgner v. U. S., 116. 

(K) Verdict. 

<8=>878(4) (U.S.D.C.Pa.) Verdict not impaired 
by inconsistency of findings as to some defend- 
ants.— U. S. V. BergdoU, 498. 
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Xni. MOTIONS FOR WBW TRIAL AND IN 
ARliBST. 

<^=>922(1) (U.S.D.C.Pa.) Defendants cannot, 
on motion for new trial, complain that status as 
soldiers was submitted to jury.— U. S. v. Berg- 
doll. 498. 

<9=>922(3) (U.S.D.C.Pa.) Defendant held enti- 
tled to new trial, if error in charge affecting 
all but two counts was committed. — ^U. S. v. 
BergdoU. 498. 

<S=»935(I) (U.S.D.C.Pa.) Defendants held not 
entitled to new trial, though evidence did not 
sustain two counts.— U. S. v. BergdoU, 498. 

XIV. JUDGMENT, SBNTBNCB, AND FINAL. 
COMMITMENT. 

<©=»980(l) (U.S.D.C.Ga.) Sentence to be im- 
posed on plea of guilty to indictment contain- 
ing several counts stated.— £x parte Farlow, 
910. 



XV. APPBAIi AND ERROR, AND CER- 
TIORARI. 



(C) 



ProceedlnflTM <or Transfer of Caaae, 
and Effect Thereof. 



<S=:9l08l (U.S.C.C.AJ^Ia$ka) Sufficiency of no- 
tice of appeal tested by what appeacs on its 
face.— Koppitz v. U. S,. 96. 

Notice of appeal held sufficient as to judg- 
ment appealed from and crime charged.— Id. 



(») 



Record and Proceedlni^a Not In Rec- 
ord. 



<S=s>l086(ll) (U.S.C.C.A.III.) Assignment of 
error on ruling on objection at trial must ap- 
pear in record.— Ossendorf v. U. S., 257. 
<®=»I086(I4) (U.S.C.C.A.III.) Argument, objec- 
tion, and statement of court must be shown by 
record. — Ossendorf v. TJ. S., 257. 

(G) Review. 

<^=>l 144(15) (U.S.C.C.A.Tenn.) Jury presum- 
ed to have found in accordance with undisputed 
evidence.— Grayson v. U. S., 553. 
€=>! 156(1) (U.S.C.C.A.Va.) Discretion in re- 
fusing new trial not reviewable.— Burgner v. U. 

s., ne, 

^=s»l 173(2) (U.S.C.C.A.III.) Failure to charge 
admissions did not bind other defendants held 
harmless.— Ossendorf v. U. S., 257. 

XVII. PUNISHMENT AND PREVENTION OF 
CRIME. 

<S=>I2I6(2) (U.S.D.C.Ga.) On plea of guilty to 
indictment charging separate oflPenses, sentence 
of successive terras of imprisonment on differ- 
ent counts proper.— Ex parte Farlow, 910. 

DAMAGES. 

III. GROrNDS AND SUBJECTS OF COM- 
PENSATORY DAMAGES. 

(A) Direct or Remote, Coiitlnareut, or 
ProHpectlve, Conseqaencea or Loswes. 

«8=>40(l) (U.S.C.C.A.III.) Profits not rejected 
as such, but only when ascertainment leads to 
conjecture.— Baltimore & O. C. Terminal R. 
Co. V. Becker Milling Mach. Co., 933. 



DEATH. 

H. ACTIONS FOR CAUSING DEATH. 

(A) Rlsrht of Action and Defemten. 

<©=>7 (U.S.C.C.A.Canal Zone) Civil law allowed 

recovery in criminal prosecution.— Panama E. 

Co. V. Eock, 649. 

<&»9 (U.S.C.C.A.CanalZone) Laws of Panama 
extended to Canal Zone held to allow recovery. 
—Panama R. Co. v. Rock, S49. 

Civil action maintainable under laws of Canal 
Zone. — Id. 

<9=»3I(7) (U.S.C.C.A.Canal Zone) Mother of 
illegitimate child has no right of action under 
law of Canal Zone.— Panama R. Co. v. CastiUa, 
656. 

DEDICATION. 

I. NATURES AND RE^UISITBS. 

«S=>20(2) (U.S.C.C.A.Ala8ka) Opening alley 
to public use held to establish dedication. — Slat- 
er V. Lathrop, 661. 

<&=>2\ (U.$.C.C.A.AIa8ka) Not negatived by 
secret intention to the contrary.— Slater v. 
Lathrop, 661. 

'Payment of taxes does not negative dedica- 
tion.— Id. 

DEEDS. 
See Mortgages. 

DESCENT AND DISTRIBUTION. 

See Executors and Administrators; Wills. 

DOCKS. 

See Wharves. 

DOWER. 

n. INCHOATES INTBRBST. 

(H) Bar, Release, or Forfeiture. 

^49(2) (U^.C.C.A.S.C.) Wife, renouncing, 

has no right in land or surplus on sale.— Gantt 

v. Jones, 117. 

DRAINS. 

I. ESTAIILISHMBINT AJTD MAIlfTBlf ANCB. 

<^I4(I) (U.S.C.C.A.LaO Ostensible transfers 
of land by corporation held insufficient to make 
organization of a district valid.— Lacey v. Ot- 
tawa Banking & Trust Co., 44S. 

DRAMSHOPS. 

See Intoxicating Liquors. 

DUE PROCESS OF LAW. 

See Constitutional Law, ®=»255-30L 

EJECTMlBNT. 

I. RIGHT OF ACTION ABTD DBFEMSBS. 

<&=>9(3) (U.S.C.C.A.Ohlo) Plaintiff must re- 
cover on strength of its own title.— U. S ▼ 
Pennsylvania & Lake Erie Dock Co.. 839. 
«©=>I7 (U.S.C.C.A.W.Va.) Lessor without 
standing to maintain ejectment against lessee. 
— Dickinson v. Robinson, 77. 

III. PliBADING AND BVIDBNC:^. 

<g=5>95(l) (U.S.C.C.A.Ohlo) Evidence held to 
sustain judgment for defendant in action by 
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govemxnent to recover possession of harbor 
property.—U. S. v. Pennsylvania & Lake Brie 
Dock Co., 839. 

EMINENT DOMAIN. 

I. NATURE, BXTHWTlAND DEIiHOATION 
OF POWBR. 

«=»2(I0) (U.S.C.C.A.Ohlo) Taking submerged 
land for* government pier not an exercise of 
power of eminent domain.— U. S. v. Pennsyl- 
vania & Lake Erie Dock Co., 839. 

II. COUPBlfSATIOlf. 

(B> Talcinar or Injurlnir Property «■ 

Ground for Compenaatlon. 

<8=>II2 (U5.C.C.A.Neb.) Operator of irriga- 
tion canal under state authority liable for in- 
cidental damage to private property.— Hooker 
v. Farmers* Irr. Dist., 600. 

EQUITY. 

See Creditors' Suit; Injunction; Specific Per- 
formance. 

UI. PARTIES AHD PROCESS. 

<d=>90 (U.S.C.O.A.Tex.) Only absence, of in- 
dispensable parties defeats Jurisdiction in equi- 
ty.— u. S. Mortgage & Trust Co. v. Missouri, 
K. & T. Ry. Co. of Texas, 458. 

XI. Blljli OF REVIE'W* 

^=s>442 (U.S.C.C.A.N.Y.) Bill of review can- 
not be filed in Circuit Court of Appeals.— Har- 
per Bros. V. Klaw, 894. 

<@=:»45l (U.8.C.C.A.N.Y.) MoUon for leave to 
file bill of review in case pending on appeal 
improperly made to appellate court.— Harper 
Bros. V. Haw, 894. 

«=»454 (U.S.C.C.A.N.Y.) Leave of appellate 
court not necessary in order to apply to trial 
court for leave to file bill of review.— Harper 
Bros. V. Klaw, 894. 

^=»456 (U.S.C.C.A.N.YO When leave to file 
bill of review granted. District Court must re- 
quest return of record.— Harper Bros. v. E3aw, 



Eridemoe 



EBROR» WRIT OF. 

See Appeal and Error. 

ESTATES. 

See Dower; Executors and Administrators; 
Perpetuities; Wills. 

ESTOPPEL. 

III. EaVITABLE BSTOPPEIi. 

(A) Nature anA Essentials In General. 

^=>52 (U.S.D.C.Nev.) Is a protective; and not 
an offensive, weapon.— G. S. Johnson Co. v. 
Nevada Packard Mines Co., 291. 

(B) Grounds of Estoppel. 

«=>68(2) (U.S.C.C.A.Ark.) Customer assert- 
ing as defense illegality of transaction cannot 
maintain cross-complaint therefor. — Browne v. 
Thorn, 960. 

^;=:>79 (U.S.D.C.M6.) Agreement need not be 
in writing to create equitable estoppel.— John- 
son V. Bradbnry, 181. 



<@=>92(2) (U.S.C.C.A.Tex.) Acceptance of ben- 
efits of contract held to preclude attack on 
authority to acquire property subject to con- 
tract—Farmers' Life Ins. Co. v. Foster Build- 
ing & Realty Co., 864. 

(E) PleadlnsTy Evidenoey Trials and Re- 
vievr. 

<d=»N4 (.U.S.C.C.A.C0I0.) Need not be special- 
ly pleaded, when based on note on which re- 
covery is sought.— Grand Valley Water Users' 
Ass'n V. Zumbrunn, 943. 

<@=»il8 (U.S.D.C.Me.) By agreement between 
counsel not sustained by eviaence. — Johnson v. 
Bradbury, 181. 

EVIDENCE. 

See Criminal Law, ^=>365-564; Witnesses. 
For evidence as to particular facts or issues 

or in particular actions or proceedings, see 

also the various specific topics. 
For review of rulings relating to evidence, see 

Appeal and Error. 
Reception at trial, see Trial, «=»67-69. 

I. JUDICIAL NOTICE. 

^==>20(f) (U.8.C.C.A.III.) Overhead expenses 
to be charged to manufacturing cost held mat- 
ter of common knowledge.— Baltimore & O. O. 
Terminal R. Co. v. Becker Milling Mach. Co., 

iS=y20{\) (U.S.D.C.MO.) Use of falsework in 
construction is matter of common knowledge. — 
Luten V. Kansas City Bridge Co., 533. 

II. PRESUMPTIONS. 

<@=s>67(3) (U.S. D.C. Wash.) State of mind 
shown to exist presumed to have existed for 
reasonable time.— U. S. v. Herberger, 278. 

IV. RELEVANCY, MATERIALITY, AND 
COMPETENCY IN GENERAL.. 

(A) Facts In Issne and Relevant to Issues. 

<&:s>M3(l6) (U.S.C.C.A.III.) Amount purchas- 
ers of machines are willing to pay is evidence 
of value, though there is no competition. — Bal- 
timore & O. C. Terminal R. Co. v. Becker Mill- 
ing Mach. Co., 933. 

(C) Similar Pacts and Transactions. 
«=>I39 (U.S.C.C.A.La.) Proof that another ex- 
porter paid insurance broker's commission inad- 
missible to show promise by defendant' export- 
ers.— Esteve Bros. & Co. V. Harrell, 382. 

VII. ADMISSIONS. 

(A) Nature, Form, and Incidents In Gen- 
eral. 

<&=:>2I5(3) (U.S. CCA. Ala.) Correspondence 
between creditor and guarantor, showing ac- 
quiesce noe by latter, held admissible.— Curtis v. 
Harris, Davis &. Co., 2G5. 

VIII. DECLARATIONS. 

(A) Nature, Form, and Incidents in Gea« 
eral. 

<@=s>27l(l8) (U.S.O.CA.La.) Message by plain- 
tiff, stating promise by defendant, inadmissible 
to show promise.— Esteve Bros. & Co. v. Har- 
reU, 382. 
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X. DOCUMBlfTART BVIDBNCB. 
(C) Private l^ritlnara and Publications. 

<&=9352(l) (U.8.C.C.A.VaL) Entries in books 
of railroad admissible to show to whom cars 
were consigned.— Whitehurst v. U. S., 46. 

XI. PAROIi OR BXTRINSIG BVIDBNCB AF- 
FBCTING ^WRITINGS. 

(A1 Contradicting, Varringr, or Adding to 
Terms of Written Instrnment. 

^=»402 (U.S.C.C.A.C0I0.) Parol eTidence is in- 
admissible to show agreement that absolute 
notes were payable only from sales of land. 
—Grand Valley Water Users' Ass'n v. Zum- 
brunn, 943. 

(D) Conacmotlon or Application off Lan- 
arnavc of Written Iniitrnnient. 

«s»461(3) (U.S.C.C.A.La.) Intention of seller 
of sugar by written contract to contract only 
for sugar manufactured from its own cane not 
proven.— J. N, Pharr & Sons v. C. D. Kenny 
Co.. 37. 

Xn. OPINION BTIDKNCB, . 
(A) Oonclnsions and Opinions of 'Wit- 
nesses in General. 

«=s»473 (U.S.C.C^.Mont.) Testimony that a 
person appeared ignorant of operation of gun 
held not an opinion.— New York Life Ina. Co. ▼. 
Mason, 28. 

XIV. WEIGHT AND SUFFICIBNCT. 

^=s>596(2) (U.8.C.C.A.Teiiii.) On justification 
plea in slanaer case need not show beyond rea- 
sonable doubt plaintiff's guilt— Buckeye Cot- 
ton Oil Co. Y. Sloan, 615. 

EXCEPTIONS, BILL OF. 

II. SBTTI^MBNT, SIGNING, AND FILING. 

<@=»60(l) (U.S.C.C.A.Idaho) Properly strick- 
en when not prepared and served within time 
allowed by rules. — Czizek v. Western Union 
Telegraph Co., 223, 

Motion to strike properly denied, though rules 
not complied with. — Id. 

EXECUTIVE POWER. 

See Constitutional Law, ^=^76. 

EXECUTORS AND ADMINISTRATORS. 

See WiUs. 

X. ACTIONS. 

<&=9444(3) (U.S.D.C.N.Y.) Complaint against 
executors held not to state cause of action 
against them personally or individually.— Sulli- 
van V. Associated Billposters & Distributors 
of U. S., 323. 

FACTORS. 

See Brokers. 

FOREIGN CORPORATION& 

See Corporations, €=»661. 

FORMER JEOPARDY. 

See Criminal Law. «S=>200. 



FRAUDS, STATUTE OF. 

VIII. RBSi^UISITBS AND SUFFICIENCY OF 
^TRITING, 

«ss»li2 (U.S.C.CJ^.Okl.) Brokers' sold sUpi 
held to show price with sufficient certainty.— 
Getty s V. N^wborger, 209. 
<$=>II5(3) (U.S.C.C.A.Okl.) Brokers* bought 
and sold slips admissible, though not showing 
names and addresses of both parties, without { 
the corresponding slip.— Gettys v. Newburger, 
209. 

$=>li8<t) (U.S.D.C.Pa.) Promissory note and 
designation of agent held sufficient written evi- 
dence of terms of contract of sale.— Stindt v. 
Stetson, 770. 

IX. OPB^RATION AND EFFBCT OF 
STATUTE. 

«=» 139(6) (U.S.DX.Pa.) Contract of sale 
held presumed by plaintiff.— Stindt ▼. Stetson, 
770. 

<8=»144 (U.S.D.C.Nev.) Invalid oral agree- 
ment to extend option in writing not elective 
as equitable estoppel.— <x. S. Johnson Co. v. 
Nevada Packard Mines Co., 291. 

X. FLBADING, BVIDENCE, TRIAL, AITD 
RBTIEIV. 

<9=»I58(2) (U.&C.C.A.Okl.) Presumed that 
brokers' bought and sold slips were executed 
at same time and together showed parties' 
names and addresses.— Gettys v. Newburger, 
209. 

GAMING. 

I. GAMBLING CONTRACTS AND TRANS- 
ACTIONS. 

(A)* Nature and Validity. 

^=»H (U.8.0.C.A.0ki.) Pernicious intention 
on part of both, and broker's participation or 
knowledge, must be proved.— Gettys v. New- 
burger, 209. 

<@=>I2 (U.8.C.CJ^.Ark.) Purchase or sale of 
cotton for future delivery valid in liouisiana, 
if only one party intended gambling transac- 
tion. — Browne v. Thorn, 950. 
<@=>I2 (U.8.C.0.A.0kl.) Contracto for future 
delivery not invalid because of intention to set- 
tle before time for delivery by sales, set-off, or 
ringing off.— Gettys v. Newburger, 209. 

Sale of equal amount subsequent to pur- 
chase for future delivery and set-off or ringing 
off not illegal.— Id. 

<g=s>14 <U.S.O.C.A.Okl.) When contracU for 
future delivery invalid stated.— Gettys ▼. New- 
burger, 209, 

When broker's account in connection with 
sales for future delivery unenforceable stat- 
ed.— Id. 

Contracts for future delivery invalid, if there 
is intention to pay differences, whether or not 
there is intention not to deliver goods; "wager- 
ing contract." — Id. 

(B) Rlsrl&ts and Remedies of Partiea. 

«=>49(l) (U.S.C.C.AJVrk.) Written directions 
to brokers for purchase or sale are presumed 
not to be gambling transactions.— Browne v. 
Thorn, 950. 
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^=:>49(l) (U.8.C.C.A.0kl.) Contracts for fu- 
ture delivery are preanmed yalid, and mnat be 
proved invalid.— Gettya v. Newburger, 209. 

Presumed that parties intended to close out 
contracts for future delivery in legal ways. 
—Id. 

(8=>49(2) (U.8.C.C.A.Ark.) Evidence that oth- 
er parties dealing with brokers on exchange 
intended gambling transactions is incompetent. 
—Browne v. Thorn, 950. . . 

«©=>49(2) (U.S.C.C.A.Okl.) Evidence admissi- 
ble to prove wrongful intent in sales for fu- 
ture delivery specified.— -Gettys v. Newburger, 
209. , , . 

«=»49(3) <U^.C.C.A.Okl.) That many deals in 
cotton are settled without delivery does not 
show pernicious intent.— Oettys v. Newburger, 
209. 

That contracts for future delivery disposed 
of without delivery call for more cotton than 
is received does not evidence pernicious intent. 
—Id. 

Putting up margins does not show pernicious 
intent or broker's knowledge thereof.— Id. 

That parties dosed out contracts before time 
for delivery tended to negative illegal intent. 
—Id. 

GOOD WILL. 

^=>5 (U.8X.CJ^.N.Y.) Good wiU cannot be 
mortgaged, separate from the business and 
franchise.— In re Leslie -Judge Co., 886. 

HABEAS CORPUS. 

I. NATURES AND GROUNDS OF RBMBDY. 

«=»33 (U.8.DjC.Ohfo) InabiHty to give baU 
not ground for writ.— In re Kosopud, 330. 

II. JURISDIOTION, PROCBBDINGS, AND 
RBIilBF. 

^=s>5l (U.8.D.C.Ohio) Joint petition improp- 
er.— In re Kosopud, 330. 
«s>92(l) (U.S.D.C.Wash.) Court can review 
evidence, to determine whether probable cause 
is shown.— IJ. S. v. Kallas, 742. 
^=s>97 (U.8.D.C.Ohio) Bight to writ depends 
upon illegality of present detention, not ille- 
gality of original arrest or commitment.— In re 
Kosopud, 330. 

«=>IM(I) (U.SwD.C.Wash.) Accused entitled 
to discharge, if there is no competent evidence 
against him.— U. S. v. Kallas, 742. 

HARMLESS ERROR. 

See Appeal and Error, ^s>1046-1066; Orimi- 
nal Law, «=s»1173. 

HOMICIDE. 

T. BXCVSABLE OR JUSTIFIABLB 
HOMICIDE. 

«=>1I2(2) (U.8.C.C.A.Va.) One attempting 
robbery cannot plead self-defense.— Turner v. 
U. S.. 112. 

HUSBAND AND WIFE. 

See Dower. 

ILLEGITIMATE CHILDREN. 

See Bastards. 

272 P.-66 



IMMIGRATION. 

See AUens, ^=;»40-54. 

INDIANS. 

^s»l8 (U.S.C.C.A.Neb.) Determination by Sec- 
retary of the Interior that widow of deceased 
Indian has life estate in his allotment under 
state law, conclusive.— Chase v. U. S., 684. 
#=3>27(l) (U.S.C.C.A.Neb.) United States may 
enjoin interference with possession of restrict- 
ed allotment— Cniase v. U. S., 684. 

United States as trustee may invoke equitable 
remedies.— Id. 

<9==>38(4) (U.S.C.C.A.Gkl.) Variance not fatal 
in prosecution for introducing liquor into In- 
dian country.— Flack v. U. sT, 680. 

INDICTMENT AND INFORMATION. 

I. NBCRSSITY OF INDICTMBNT OR F&K- 
SENTMENT. 

#=3>3 (U.&C.CJ^.Cal«) Keeping whisky for il- 
legal sale may be prosecuted by information.— 
Young V. U. S., 9tfr. 

<@=>3 (U.S.C.C.A.W.Va.) Offense of keeping 
house of ill fame near naval ordnance plant 
may be prosecuted by information.— Hunter v. 
U. S.. 236. 

Offense not ''infamous,*' unless subject to 
punishment not incident to ordinary misdemean- 
ors.— Id. 

V. RSaUISITSS AND SUFFICIBNCT OF 
ACCUSATION.^ 

«SB»69 (U.8.C.CJ^.8.C.) Indictment charging 
sales of morphine in quantities and to persons 
unknown to grand jurors is sufficient.— Greg- 
ory V. U. S., 119. 

<d=>IIO(ll) (U.S.C.C.A.W.Va.) Information 
held sufficiently specific— Hunter v. U. S., 235. 
<d=»l 10(31 ) (U. 8. C. C. A. Gal.) Information 
charging maintenance of nuisance contra^ to 
DTohibition act held sufficient— Young v. tf. S., 

VI. JOINDESR OF PARTIBS, OFFBNSBS, 

AND COUNTS, DVPLICITT, AND 

BLE3CTION. 

<9==>l25(2a) (U.S.C.C.A.III.) Indictment for or- 
ganizing military not subject to objection for 
duplicity.— Jacobsen v. U. S., 399. 

Vn. MOTION TO dlTASH OR DISMISS, AND 
DBMYJRRESR. 

^=>I37(I) (U.S.D.C.N.Y.) Motion to quash in- 
dictment proper, where conviction is impos- 
sible in law.— U. S. v. Clavin, 985. 

INFANTS. 

See Parent and Child. 

INJUNCTION. 

II. SUBJBCTS OF PROTBCTION AND 
RBIilBF. 

(B) Public Oillcers and Boarda and Mn« 
nldpalltlefi. 

^=^85(2) (U.S.C.C.A.P.R.) Remedy by suit in 
Porto Kican court to tecover payment of as- 
sessment under Workmen's Compensation Law 
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allfi^ed to be invalid is not adequate for one 
having right to sue in federal courts.— Camu- 
nas V. Porto Rico Ry., Ldght & Power Co., 924. 

IT. PREIilMINARY AND TNTBRIiOCUTORY 
INJUNCTIONS. 

(A) Grounds and Proceed tnara to Procure. 

«9=>I58 (U.S.C.C.A.T»x.) Power to fix rates 
held not aflppcted by injunction.— CJity of Dallas 
V. Dallas Telephone Co., 410. 

V. PERMANENT INJUNCTION AND OTHER 
RELIEF. 

^=»I95 (U.S.C.C.A.Va.) Retention of cause to 
award damages in lieu of injnnetion not error. 
— E. I. Du Pont de Nemours & Co. v. Temple, 
456. 

INSOLVENCY. 

See Assignments for Benefit of Creditors; 
Bankruptcy. 

INSTRUCTIONS. 

See Criminal Law, ^=>7S4r^OQ; Trial, ^f=s> 
22^296. 

INSURANCE. 

n. INSURANCE COMPANIES. 
(A) Stoclc CompAalc*. 

<»=>36 (U.S.C.C.A.T»x.) Fact that building 
was equipped to heat another building does 
not make its acquisition ultra vires. — Farmers' 
•Life Ins. Co. v. Foster Building & Realty 
Co., 864. 

Authority to acquire building implies author- 
ity to dispose of surplus heat.— Id. 

Long-term contract for disposition of sur- 
plus heat held within power to acquire build- 
ing.-rld. 

T. THE CONTRACT IN GENERAI«. 

(A) Nntnre, ReqnlMttes, and VnlidltT- 

^=:»I36(4) (U.S.D.C.Ohio) Life policy not ef- 
fective where insured was not in good health" 
when delivered. — New York Life Ins. Co. y. 
Wertheimer, 730. 

IX. AVOIDANCE OF POLICY FOR MISREP- 

RESENTATION, FRAUD OR BREACH 

OF W^ARRANTY OR CONDITION. 

(A) Gronnda la General. 

9=>256(2) (U.S.D.C.Ohlo) Intent to deceive 
implied from material false statement in appli- 
cation.— New York Life Ins. Co. v. Wertheimer, 
780. 

(C) Hatters Relating to Peraon Inanred. 

^=s>292 (U.S.D.C.OM0) Policies invalidated by 
false and fraudulent statements as to medical 
attendance. — ^New York Life Ins. Co. v. Wert- 
heimer, 730. 

XTI. RIGHT TO PROCEEDS. 

<g=:9586 (U.S.C.C.A.Md.) Beneficiary without 
vested right, when right to change reserved. — 
Reid V. Durboraw, 99. 

<S=»587 (U.S.C.C.A.Md.) Beneficiary without 
vested right, when right to change reserved, 
and not entitled to notice of change.— Reid v. 
■Durboraw, 99. 



Insurer without discretion to refuse to in- 
dorse diange of beneficiary.—Id. 

Change of beneficiary treated as made, when 
insured has done all that he could.— Id. 

Required oonditiona for indorsement of 
change of beneficiary may be waived.— Id. 

Conditions of change of beneficiary fixed by 
contract, and cannot be changed. — ^Id. 

Insured's intended change of beneficiary keU 
not elfective.—Id. 

XVUI. ACTIONS ON POLICIES. 

«s>e59(2) (U.S.C.CJV.Most) Evidence show- 
ing state of mind held admissible to rebut de- 
fense of suicide.— New York Life Ins. Co. v. 
Mason, 28. 

INTEREST. 
See Usury. 

I. RIGHTS AND LIABILITIES IN GENERAL. 

<9=»I9(I) (U.S.C.C.A.Va.) Not reeoTerabie 
prior to judgment for unliquidated damagea.— 
E. I. Du Pont de Nemours Sc Co. ▼. Temple, 
456. 

INTERNAL REVENUE. 

^=»2 (U.S.D.C.Ky.) Provisions of internal 
revenue laws repealed by National Prohibition 
Act.— Ravitz v. Ilamilton, 721. 
«=»2 (U.S.D.C.Most.) Statutes taxing distilled 
spirits for beverage purposes repealed or ren- 
dered obsolete by constitutional amendment.— 
Violette v. Walsh, 1014. 

Statute imposing tax on manufacture of dis- 
tilled spirits is still in force.— Id. 

No implied repeal by National Prohibition 
Act.-Id. 

^=»7 (U.S.C.C.A.III.) Receiver's compensation, 
determined at end of term, **income'' for that 
year.— Jackson v. Smietanka, 970. 
<@==>7 (U.$.D.C.N.Y.) Increased value of pro- 
cess resulting from expenditures thereon fig- 
ures as asset in estimating '^earned surplus.** 
—Lincoln Chemical Co. v. Edwards, 142. 
<$=>\2 (U.S.D.C.Mont.) That distilled spirits 
are for beverage purposes does not defeat tax 
on manufacture.— Violette v. Walsh, 1014. 

That manufacturer of distilled spirits is un- 
der indictment does not avoid tax.— Id. 
€=^28 (U.S.D.C.MoiKt) Collection of tax not 
enjoined, even though statute authoriring it 
has been repealed.— Violette v. Walsh, 1014. 
<S=>38 (U.S.D.C.N.Y.) Evidence held not to 
show that earned surplus was only nominaL — 
Lincoln Chemical Co. v. Edwards, 142. 

Burden is on taxpayer to show earned sur- 
plus, included in invested capital, was only 
nominal. — Id. 

<S=>39 (U.S.C.C.A.81.C.) Prosecution not affect- 
ed by National Prohibition Act.— Alexander v. 
Thurmond, 474. 

<g=:945 (U.S.D.C.N.Y.} Double tax and penalty 
imposed by National Prohibition Act cannot 
be collected by distraint.— ConneDy v. Gardner, 
911. 

INTOXICATING UQUOBS. 

II. CONSTITUTIONALITY OF ACTS AND 
OKDINANCBS. 

«=»i3 (U-S.C.C.A Alaska) Alaska Bone Dry 
Law not repealed by constitutional amendment. 
— Koppit? V. U. S., 96. 
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XIV. CONCLi;SITIS!VB8S OF ADJUDI- 
CATION. 

(B) Peraonn Conclitded. 

^=^68(1) (U.S.C.CJK.Cal.) Not conclusive on 
rights of nonresident, not named in complaint. 



VI. OFPENSBS. 

^ss>lZ2 (U.S.C.C.A.AIa«ka) Alaska Bone Dry 

I^aw not repealed by national law.— Koppitz ▼. 

U. S., 96. 

<g=>l43 (U.S.C.C.A.N.Y.) Proof of knowledge 

of sale not necessary to sustain conviction 

for maintaining nuisance.— Wiggins ▼. U. S., 

41. 



VIII. CRIMINAL PROSBCI7TIONS. 

<@=s»236(9) (U.$.C.C.A.CaJ.) Evidence held to 
sustain conviction of keeping whisky for il- 
legal Bale.— Young v. U. S., 967. 

IX. SE2ARCHE3S, 8EIZURB8, AND FOR- 
FBITVRESS. 

^=:9247 (U.S.O.C.III.) Private residence not 
subject to search ' because still is found in op- 
eration.— U. S. Kelih. 484. 
<S=>247 (U.S.D.C.OHI0) Taxi driver held to 
have knowledge that whisky was being illegally 
transported.— U. S. v. One W. W. Shaw Auto- 
mobile (Taxi and 186 Quarts of Fenwick Whis- 
ky, 491. 

<9='248 (U.S.0.C.lit.) Affidavit for search war- 
rant, stating merely ultimate fact that law had 
been violated, held insuflScient.- U. S. v. Kelih, 
484. 

<8=s>249 (U.S.O.C.N.Y.) lUegaUy seized will 
not be impounded.— U. S. v. Porazzo Bros., 276. 
^=»250 (U.$.D.C.Or,> Procedure for forfeiture 
of automobile, used for illegal transportation of 
liquor, stated.— -U. S. v. One Stephens Automo- 
bile, 188. 

^=s»25l (U.S.O.C.OI1I0) Owner of automobile 
used in tran^porting liquor must show good 
cause to avoid forfeiture.- U. S. v. One W. W. 
Shaw Automobile Taxi and 186 Quarts of Pen- 
wick Whisky, 491. 

Owner of seized automobile must negative 
authority to nse for transportation and negli- 
gence. — ^Id. 

Taxi company held not to have shown good 
cause for return of seized automobile. — Id. 
^==>255 (U.S.D.C.III.) Property used in mianu- 
facture and illegally seized will be ordered re- 
turncd.— U. S. v. Kelih, 484. 

IRRIGATION. 

See Waten and Water Courses, <©=»222-263. 

AGOPARDY. 

See Criminal Law, ^=:»200. 

JUDGES. 

I. APPOINTMENT, aCALIFICATlON, AND 
TENURE. 

«^=>3 (U.S.C.C.A.) Governor of Virgin Islands 
held without power to remove judge and ap- 
point successor.— U. 8. v. Malmin, 785. 

JUDGMENT. 

For judgments in particular actions or pro- 
ceedings, see also the various specific topics. 

For review of judgments, see Appeal and Er- 
ror. 



though made a party by court's order.— ^Here- 
ford V. Meserve, 353. 

<&=»702 (U.S.C.C.A.) Writ of mandamus in 
suit by government to restore removed officer 
not conclusive on subsequent proceedings to 
contest title.— U. S. v. Malmin, 785. 

(C) Matters Concluded. 

«=:>7i3(2) (U.S.D.C.Me.) (generally conclu- 
sive on matters which could be litigated.— Union 
Steam Pump Co. v. Manton-GauTin Mfg. Co., 
773. 

JUDICIAL POWER. 

See Constitutional Law, ^=»70. 

JURISDICTION. 

See Criminal Law, ^5907. 

LABOR UNIONS. 

See Trade Unions. 

LANDLORD AND TENANT. 

n. LBASEB AND AOREBBIKNTS III 
QBNBRAI^. 

(B) ConatruGtlon and Operation. 

«&=»44(2) (U.aCXJ^Xy.) Intention of par- 
ties determines whether covenants run with 
the land. — Cincinnati-Louisville Theater Co. 
V. Masonic Widows' and Orphans* Home and 
Infirmary, 637. 

IV. TERMS FOR YEARS. 

(U) Bxtenalona, Renewalay and Option* to 
Pnreliaaie or Sell. 

<@=s>86(l) (U.S.C.C.A.Tex.) Option to renew 
lease held to have been ratified.— Farmers' life 
Ins. Co. V. Poster Building & Realty Co.. 8(54. 
<^=:986(2) (U.S.C.C.A.W.Va.) Lessee should 
give notice of election to renew by end of term. 
—Dickinson v. Robinson, 77. 

(D) Termination. 

<@=>95 (U.S.C.CA.Ky.) Provision for surren- 
der of lease on payment of stated sum held 
to run with land.— Cincinnati-Louisville Theater 
Co. V. Masonic Widows' and Orphans' Home 
and Infirmary, 637. 

Provision for surrender of lease on sale of 
property held contingent limitation. — Id. 

Purchaser hel^ to have elected to take prop- 
erty, so as to make transaction bona fide sale. 
—Id. 

Till. RSSNT AND ADVANCES. 

(C) L.len. 
<@c:>240 (U.S.C.C .A.Colo.) Lease held to give 
equitable lien for rent and taxes. — Lewin v. 
Telluride Iron Works C0., 6d0. 
<S=»254(3) (U.S.C.CA.Colo.) Lessor held not 
to have wmved lien by permitting sale under 
execution.-— Lewin v. Telluride Iron Works Co., 
590. 
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<@=>254(4> (U.S.C.CJV.C0I0.) ^'Estoppel" is in- 
•dispensable element of waiver of landlord's 
lien.— Liewin v. Telluride Iron Works Co.» 590. 

LARCENY. 

tl. PROSBCUTION AND PUmSHMBHT. 

(B) ES-videiiee. 

^s»56 (U.S.C.C.A.Or.) Elements of corpus de- 
licti stated.— Vaughn v. U. S., 461, 

LEASE. 

See Landlord and Tenant. 

LIBEL AND SLANDER. 

I. -WORDS AND ACTS ACTION ABLB AHD 

LIABIIilTY THKRBFOR. 

<8s>7(l2) (U.S.C.C.A.Tenn.) Reasonable 
grounds essential to good faith belief in au- 
thority, to defeat plea of justification for 
charge of embesslemsBt.— BoclGSye Cotton Oil 
Co. V. Sloan, 615. 

<S=:>25 (U.S.O.C.N.Y.) Dictation of libelotia 
letter to stenographer is "publication."— Nelson 
V. Whitten, 136. 

II. PRITnLBGED COMMVmCATIOlfS AHD 

MAIilCB THBRBIir. 

«=s>47 (U.S.O.C.N.Y.) Letter not privileged, 
because in answer to request for rcoommsndft- 
tion.— Nelson ▼. Whitten, 186. 

IV. ACTIONS. 

(B) Parties. Preliminary Proeeedinssy and 
Pleading. 

<»=>I00(8) (U.8Xi.OJK.TeiMiw) Pk'oof embez- 
zlement was for benefit of company in which 
plaintiif was interested sustains plea it was 
for his own benefit— Bttcksys Cotton Oil Co. 
V. Sloan, 615. 

(C) BTldenca. 

<^=>IOI(l) (U.8.C.C.A.Teiis.) Burden is on 
plaintiff to show that illegal speculations with 
funds of another were authorized.— Buckeye 
Cotton OU Co. V. Sloan, 615. 
(®=»I0I(5) (U^.C.C.A.TeaA.) Burden is on 
defendant to prove plea of justification.— Buck- 
eye Cotton Oil Co. V. Sloan, 615. 
<3=>M0(3) (U^.C.CA.Teiin.) Evidence of oth- 
er embezzlements admissible to rebut plaintiff's 
claim of belief in auUiority.— Buckeye Cotton 
Oil Co. V. Sloan, 615. 

<8s>ll2(i) (U.S.C.C.A.Tenii.) Evidence held 
not to show knowledge by principal of agent's 
speculations.— Buckeye Cotton Oil Co. v. Sloan, 
615. 

OD) Damaares. 

«=>li4 (U.S.C.CJK.Tenn.) Overstatement of 
amount of embezzlement does not warrant sub- 
stantial damages.— Buckeye Ootlsn Ofl Co. v. 
Sloan, 615. 

LIENS. 

See Attorney and Client, 9s»lS9-lD2. 

LIMITATION OF ACTIONS. 

See Adverse Possession. 



II. OOMPUTATIOH OF PBRIOD OF 
lilMITATIOlff. 

t%) Aecraal off Rlsht off Aetton or De- 
fease. 

^=»55(7) (U^C.CA.Nttb.) Limitotion does 
not run against action for damage to land until 
injury appears.— Hooker ▼. Farmers' Irr. Dist, 
600. 

MQDOB SELLING. 
See Intoxicating LiiiaorB 

LOST INSTRUMENTS. 

(Ss>23(3) (U.8.C.C.A.Va.) Degree of proof re- 
quired stated.— Craig-Giles Iron Co. v. Brown- 
lee, 74. 

MALICIOUS PROSECUTION, 
n. "vrAirr of probabIb gaussl 

<8=:>16 (U.8.C.C>.W.Va.) Bfallce and want of 
probsble cause must concur.— Hines v. Bowling. 

<9=»'22 (U.S.C.C.A.W.Va.) Baflroad car theft 
investigator, submitting facts to commissioner 
issuing warrant, held not liable.- Hines t. 
Bowling, 230. 

MANDAMUS. 

I. ITATVRB AHD OROVHDS OT aBVBBAI.. 

^=»l (U.8.C.C.A.) Freely employed to prerent 
failure of justice.— U. 8. T. Malmin, 786. 
^B>3(I0) (U.S.C.CJ^.) Quo warranto, and not 
mandamus, proper remedy to determine title 
to office, where facts are disputed.— U. S. ▼. 
Malmia. 786. 

Does not issue to restore officer, if successor 
holds under color of title.— Id. 
^ss»7 (U.8.C.C.A.) Matter of discretion, not of 
right— U. S. V. Malmin, 785. 

II. SUBJBCTS AHO PURPOflBS OF RBUBF. 

(A) Acta and Prooeedinn of Co«rt«» 
Jvdses, oAd J«dleial Olllcers. 

^=s>58 (U.S.C.C.A.MOBtO Appropriate remedy 
where mandate of appellaiBe court is disre- 
garded.— D. S. V. U. S. Dist Court for Dist. 
of Montana, 611. 

(B) Acta and Proceedlaars •t Public OfB- 
ccm and Board* and Maaldpalltles. 

t9s:»77<4) <U.8.C.C.A.) WiU issfue to enfortse 
clear legal right to office.— U. S. v. Malmin, 785. 
Restores to office one unlawfully removed. 
-Id. 

III. JURISDICTION, PROCBBDIHGS, ANO 

RBLIBF. 

<&=9l5l(2) (U.$.C.C.A.) Incumbent of office 
not necessary party to proceedixigB to compel 
officer to resume functions.— U. S. ▼. Malmin, 
T85. 

:Ss»lM(4) (U^.C.C.A.) Restores officer show- 
in? dear prima fade title.— U. S. ▼. Mabnin« 
7S5. 

^=9175 (U.S.C.C.A.) Qoyernment of Virgin Is- 
lands is not necessary party to mandamus to 
compel jud^e to resume office, and cannot ob- 
tain rehearmg.— U. S. v. Malxnin, 785. 

Rehearing not granted to permit party not 
interested to be heard.— Id. 
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''improvements."— Lewin v. TeUuride Iron 



MASTER AND SERVANT. 

See Tra<Ie XJDions. 

I. THIS ROl4ATI01f. 
(C) Termination and Discharve. 
<©=>3I (U.S.C.C.A.MO.) Employer of sales 
manager held guilty of breach of contract.—- 
United Autographic Register Co. v. Wight, n45. 
<©=>32 (U.S.C.C.A.MO.) Statement of grounds 
for discharge unnecessary.— United Autograph- 
ic Register Co. v. Wight. 545. ' , ^ , , 
<g=s>36 (U.S.C.C.A.MO.) Return of records held 
not condition precedent to suit for breach of 
contract.— United Autographic Register Co. v. 
Wight, 545. 

<©=»44 (U.S.C.C.A.MO.) Charge held to require 
stntement of grounds for discharge.— United 
Autographic Register Co. v. Wight, 546. 

II. 9E3RVICB9 AND COMPBlffSATION. 
(A) Perfonnitnce of Servicen. 
^=s»62 (U.S.C.C.A.Pa.) Employer not vested 
with entire property right of employees in- 
vention or with anything more than shop right. 
.—Ingle V. Landis Tool Co., 464. 

(B) Waces and Other Remnneratlen. 
^=»80(V2) (U.S.C.C.A.M0.) Return of records 
held condition precedent to recovery of com- 
missions.— United Autographic Re^ster Co. v. 
Wight, 545. 

lU. HIASTKR'a lilABIiilTY FOR INJURIES 

TO SRRVAlfT. 

fB) Toolai, Maoklaery, AMiilaneea, and 

Plaoen for J¥orU. 

«=s>l05(l) (U.8.DX.Me.) FoUowing custom 
not conclusive evidence of ordinary care.— Gal- 
ley V. Smith, 999. 

(C) Metbod* of Work, Rolen, and Ovdern. 

^=s>l37(l) (U.S.D.C;Me.) Stevedore*B injury 
held actionable.— Galley v. Smith, 999. 

VI. -WORKMBN'S COMPBNflATlOlV ACTS, 
id GVovnds of Manter'n l«la- 



(A) Natnre and 



blllty. 



^=>347 (U.S.C.C.A.P.B.) Porto Rican Work- 
men's Compensation Act held to give due notice 
of proceedings.- Camunas v. Porto Rico Ry., 
Light & Power Co., 924. 

(B> Compennation. 
«=>383 (U.S.C.C.A.P.R.) Regulations under 
Porto Rican Workmen's Compensation Law 
presumed to give employer notice of premium 
assessments.— Camunas v. Porto Rico Ry., Light 
& Power Co., 924. 

MILITARY LAW. 

See Army and Navy. 

MINES AND MINERALS. 

n. TITI«B, OOHVBTAIfClDS, AHD OOH- 
TRACTS. 

(C) fjeanen, I/lcen»eii, and Contracts. 
«s»70(5) (U.8.C.CJV.Colo.) Lease held to im- 
pose lien on machinery in mill erected by les- 



see; -^ 
Works Co., 590. 
«=»75 (U.S.C.C.A.W.Va.) Provision for arbi- 
tration in lease held to apply to differences as 
to rent for renewal term, as affecting validity 
of renewal clause.— Dickinson v. Robinson. 77. 
<©=»79(6) (U.S.D.C.Okl.) Equity will relieve 
against forfeiture of lease, for failure to pay 
rent in time, where rental check in registered 
letter was delayed in mails.— Harvy v. Benmo 
OU Co., 476. 

MONOPOLIES. 

II. TRUSTS AND OTHE3R GOBKBINATIONS 
IN RESTRAINT OF TRADES, 

<g=3>l2(2) (U.S.D.C.N.Y.) Restriction on pur- 
chase of lithographs for billpostin^ held re- 
straint on interstate commerce.— SuUivan v. As- 
sociated Billposters & Distributors of U. S., 
323. 

Preventing members of aseoctation from post- 
ing bills for advertisers giving business to oth- 
ers is not restraint on interstate commerce. 
-Id. 

Injury to billposting solicitors held not due to 
restraints on interstate commerce.— Id. 
(&=)28 (U.S.D.C.N.Y.) PlH tiff, injured by re- 
straints on interstate commerce, may recover, 
though not engaged in such commerce.— Sulli- 
van V. Associated BiUposters & Distributors 
of U. S., 323. 

There must be direct relation between re- 
straint on commerce and injuries suffered.— Id. 

Complaint held not to allege billposting so- 
licitor purchased from lithographer.- Id. 

Statute making decree dissolving combination 
prima facie evidence in damage suit is only evi- 
dence rule.— Id. 

Complaint for forcing minority stockholders 
to sell held not to state cause of action under 
Anti-Trust Act.— Id. 

MORTGAGES. 

See Chattel Mortgages. 

I. REQUISITES AND VALIDITY. 
(D) Validity. 

<&=98l (U.S.C.C.A.Wash.) Right to foreclose 
security deed heid not affected by sordid re- 
lations between the parties.- Straett v. Hill, 
469. 

^=>SB{3) (U.$.C.CJ\.Waali.) Admissions held 
to show advances secured were not a gift.— 
Struett V. Hill, 469. 

VI. TRANSFER OF PROPfiliVr MORT- 
GAGED OR OF EI^UITy OF 
REDEMPTION. 

<8==>283(2) (U.S.D.C.Ohlo) Mortgagor, being 
only surety for grantee assuming debt, is dis- 
charged by discharge of latter.— In re Roth, 516. 

MUNICIPAL CORPORATIONS. 

Xni. FISCAf^ MANAGEMENT, PUBLIC 
DEBT, SECURITIES, AND TAXATION. 

(A) Poiver to Inonr Indebtedneaa and Ex- 
pendttores. 

^=>866 (U.S.C.C.A.C0I0.) Agreement to issue 
and sell bonds, not made by ordinance, does not 
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create debt to extent of bonds. — ^Bos worth - 
Ghanute & Go. ▼. Town of Brighton, 964.^ 

Agreement to issne and sell bonds not bind- 
ing, unless made by ordinance, as required for 
creation of indebtedness. — Id. 

Resolution is not equivalent of "ordinance" 
required to incur indebtedness.— Id. 

NATURALIZATION. 

See Aliens, <d=»62-71%. 

NAVIGABLE WATERS. 

See Wharves. 

I. RIGHTS OF PUBLIC. 

«=»f4(l) (U.S.C.C.A.Ohlo) Government may 
change harbor lines.— U. S. v. Pennsylvania & 
Lake Brie Dock Co., a39. 

III. RIPARIAN AlfD lilTTORAIi RIGHTS. 

<d==>44(f) (U.S.C.C.A.Ark.) Evidence held not 
to show land was accretion of island within 
state, under which plaintiff claimed. — Anderson- 
Tuny Co. V. Wineman, 81. 
^f=>45 (U.8.C.CA.Ark.) Movement of river, 
which washed away island, held not avulsion.*- 
Anderson-Tully Co. v. Wineman, 81. 

NEGLIGENCE. 

See Master and Servfint, <S=3>105-187; Rail- 
roads, <S=s»27&>400. 

m. CONTRIBUTORT ITBGLIGENCB. 
(D) Comparative Neflrliar«nctt. 

«s>98 (U.8.C.C.A.Neb.) Of auto-truck driver 
held not "slight negligence," as compared with 
railroad's negligence. -Gordon Fireproof Ware- 
house & Van Co. V. Hines, 604. 

NEGOTIARLE INSTRUMENTS. 

See Bills and Notes. 

NEUTRAUTY LAWS. 

<3=>5 (U.S.C.C.A.III.) Indictment for organiz- 
ing military expedition sufficient. — Jacobsen v. 
U. S., 399. 

Acts preparatory to military enterprise 
against friendly power, unlawful.— Id. 

NEW TRIAL. 

See Criminal Law, ^=>922-935. 

I. HATURB AND SCOPES OP RBMBDT. 

^=s»6 (U.S.C.C.A.La.) Grant rests in court's 
discretion. — Louisiana Ry. & Nav. Go. v. Wil- 
Uams, 439. 

II. GROViniS. 



(B) 



Irreamlarltlea or Defects In Verdict 
or Findlngrs. 



^ss>64 (U.8.0.C.Pa.) \erdict for less than ju- 
ry should have found no ground for new trial. 
-Stindt V. SteUon. 770. 



(G") Surprise, 



Accident, Inadvertence, or 
MlHtake. 



<S=>97 (U.S.C.C.A.Mont.) Instruction on bur- 
den of proof held not to entitle defendant to 



grant for surprise* where no exception was tak- 
en. — Johnson v. Hislop, 913. 

NOTES. 

See Bills and Notes. 

OBLIGATION OF CONTRACTS. 

See Constitutional Law, ^s»129. 

OFFICERS. 

See Clerks of Courts; Judges; Receivers. 

PARENT AND CHILD. 

«s>l (U.S.C.C.AXaoalZone) Child bom out 
of wedlock held illegitimate, when not acknowl- 
edged pursuant to statute.— Panama R. Co. v. 
Castilla, 656. 

PARTIES. 

For parties on appeal and review of rulings as 
to parties, see Appeal and Error. 

For parties to particular proceedings or instru- 
ments, see also the various specific topics. 

PARTNERSHIP. 

IT. RIGHTS AND LIAHILITIBS AS TO 
THIRD PERSONS. 

(D) Actions bT or asralmit Firms or Part- 
ners. 

^=»204 (U.S.C.CJk.La.) Process against firm 
recognized as entity need not be served on 
partners.— Esteve Bros. & Co. v. Harrell, 382. 



PATENTS. 

II. PATBIfTABIIilTY. 



(A) Ii 



tlon. 



^=»I7 (U.S.D.C.MO.) Tnvcntion cannot depend 
on inherent attributes of natural substances. — 
Luten V. Kansas City Bridge Co.. 533. 
<g=»35 (U.S.C.CA.Ohio) Failure of patent to 
receive commercial recognition may indicate 
that slight improvement was important.— Re> 
public Iron & Steel Co. v. Youngstown Sheet 
& Tube Co., 386. 

^=>35 (U.S.D.C.Pa.) Commercial success of 
design evidence of patentability.— Shapiro & 
Aronson v. Franklin Brass Foundry. 176. 
<S=>36 (U.S.C.CJV.Ohio) Failure to attempt to 
push invention does not show that patentee did 
not invent anything.— Republic Iron & Steel Co. 
V. Youngstown Sheet & Tube Co., 386. 

(D) Antlelpntloa. 

<@=»64 (U.S.C.C.A.Ohio) Patent valid, and an- 
ticipates later patent, though not commercial- 
ly recognized.— Republic Iron ft Steel Co. v. 
Youngstown Sheet & Tube Co., 386. 

III. PERSONS ENTITLBD TO PATJBNTS. 

«=s>90(3) (D.C.) Party held diligent when ac- 
tive personally or through others at all times. 
—Dunham v. Dyson, 306. 
<g=:990(5) (U.S.C.C.A.Ohlo) Application is con- 
structive reduction to practice. — Republic Iron 
& Steel Co. V. Youngstown Sheet & Tube Co., 
386. 
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IV. APPLICATIONS AND PROCBEDINGS 
THBRfiON. 

€=» 113(7) (D.C.) Concurreut decisions as to 
reduction to practice and diligence not disturb- 
ed.— Dunham V. Dyson, 206. 

Patent tribunals held regarded as in accord 
as to date of conception.— Id. 

IX. CONSTRUCTION AND OPBRATIOH OF 
LfiTTBRS PATBNT. 

(B) liimltatloB of Olalma. 

^=9165 (U.S.C.C.A.Ohlo) Unambiguous claims 
cannot be saved by limitations.— Republic Iron 
ft Steel Co. 7. Youngstown Sheet & Tube Co., 
386. 

<S=s>'l67(l) (U^.C.C.A.Ohlo) Claims must be 
read with specifications to determine scope. — 
Troy Wagon Works Co. v. Ohio Trailer Co., 
850. 

<8=»I68(2) (U.S.C.C.A.OMO) Amendment to 
meet Patent Office's view as to proper desig- 
nation of parts held not an estoppel limitation. 
—Edwards Mfg. Co. v. National Fireworks 
Distributing Co., 23. 

^=>\74 (U.S.C.C.A.Ohlo) Claim not narrowly 
construed, to extent that it introduced new 
element into the art.— Edwards Mfg. Co. v. Na- 
tional Fireworks Distributing Co., 23. 
<d=s»l78 (U.S.C.C.A.Ohio) Not to be denied 
equivalents, differing only in form and arrange- 
ment« though art crowded. — Edwards Mfg. Co. 
V. National Fireworks Distributing Co., 23. 

X. TITLB, CONVBYANCBS, AND CON- 
TRACTS. 
(C) liteensea amd Contracts. 

«=>209(l) (U.S.C.C.A.N.Y.) Embodiment of 
invention in machine is reduction to practice, 
which will sustain license.— Keystone Type 
Foundry v. Fastpress Co., 242. 
C=>2I0 (U.S.C.C.A.Pa.) Employer not vested 
with entire property right of employee's inven- 
tion or with anything more than shop right- 
Ingle V. Landis Tool Co.. 464. 
<d=s>2ll(3) (U.S.C.C.A.N.Y.) Licensee is es- 
topped to assert invalidity for narrow interpre- 
tation.— Hewitt V. American Telephone & Tel- 
egraph Co., 392. 

<6=:»2I2(2) (U.8.C.C.A.N.Y.) Agreement for 
license effective against subsequent assignee of 
patent.— Keystone Type Foundry v. Fastpress 
Co., 242.. 

Assignee takes title subject to prior valid li- 
censes.— Id. 

^=»2I4 (U.S.C.C.A.N.Y.) License to corpora- 
tion terminates with legal death of corporation. 
—Keystone Type Foundry v. Fastpress Co., 
242. 

€=>2I8(I) (U.S.D.C.N.Y.) License held to re- 
quire payment of royalties only if licensee's de- 
vice infringed. — Hewitt v. American Telephone 
& Telegraph Co., 194. 

XII. INFRINGGMBSNT. 
(A) IVkat CoiiHtlttttes Infrlnvement. 

^=>229 (U.S.D.C.N.Y.) Presence of infinitesi- 
mal amount of air, performing no function, does 
not make audion a "vapor conductor."— Hewitt 
V. American Telephone & Telegraph Co., 194. 



«=>234 (U.S.C.C.A.N.Y.) Presence of infinitesi- 
mal amount of air, performing no function, does 
not make audion a "vapor conductor."— He\vitt 
V. American Telephone & Telegraph Co., 194. 
(&=»234 (U.S.C.C^.Ohlo) Not infringed by de- 
vice of different construction, different mode of 
operation, and different result.— Edwards Mfa. 
Co. V. National Fireworks Distributing Co., 23. 
<$=>235 (U.S.C.C.A.Pa.) Machine for lap- 
grinding optical lenses does not infringe patent 
for ring-grinding machine.— Paige v. Brown, 
686. 

ie=>237 (U.S.C.C.A.Ohio) Manual handling not 
equivalent of mechanism for handling.— Repub- 
lic Iron & Steel Co. v. Youngstown Sheet & 
Tube Co., 386. 

«=»241 (U.S.C.CJK.Ohio) One relying on ex- 
press limitation in patent should be protected 
against claim of infringement. — Republic Iron 
& Steel Co. V. Youngstown Sheet & Tube Co., 
386. 

<S=s>245 (U.8.C.CJV.OIiio) Old element cannot 
be considered equivalent of new element, on 
which claim of novelty is based.— Troy Wagon 
Works Co. V. Ohio Trailer Co., 850. 

Substitution of old element in combination 
held substantial, not colorable, change.— Id. 

(C) Soita in Bqvfty. 

«d=»283(2) (U.S.D.e.Pa.> Continued selling of 
infringing articles on hand after notice consti- 
tutes infringement. — Shapiro & Aronson v. 
Franklin Brass Foundry, 176. 
<^=:»3I0(I) (U.S.D.C.Mo.) Motion to dismiss 
bill for infringement granted, when lack of in- 
vention pleaded.— Luten v. Eiinsas City Bridge 
Co., 533. 

<S=s>3ll (U.S.C.C.A.Ohlo) Unfair competition, 
pleaded as aggravation of infringement, not 
considered, in absence of infringement.— Troy 
Wagon Works Co. v. Ohio Trailer Co., 850. 
<@=»3I8(I) (U.S.D.C.Pa.) Statute excluding re- 
covery of "damages" does not exclude profits.- 
Shapiro & Aronson v. Franklin Brass Foui^dry, 
176. 

<S=»3l9(f) (U.S.C.C.A.MIch.) Evidence held to 
sustain report fixing 10 per cent, of selling 
price as reasbnable royalty. — ^Dunkley Co. v. 
Vrooman, 468. 

€=3»319(4) (U.S.O.C.Mich.) Interest on royal- 
ties before master's report held properly de- 
nied.— Dunkley Co. V. Vrooman, 468. 
€=»322 (U.S.D.C.Pa.) Fact of notice to in- 
fringer, by marking or otherwise, must be found 
by court. — Shapiro & Aronson v. Franklin 
Brass Foundry, 176. 

Where infringement is found, complainant is 
entitled to a full inquiry into its extent. — Id. 
<es»326(4) (U.S.O.C.N.Y.) Difficult question 
of infringement not decided on motion to pun- 
ish for contempt.— Metropolitan Sewing Ma- 
chine Corporation v. American Perfect Binder 
Co., 520. 

Request by defendant for determination of 
infringement on contempt motion does not au- 
thorize such determination. — Id. 
^=»327 (U.S.D.O.Me.) Owner, defeated in in- 
fringement suit, cannot bring subsequent suits 
for infringement by same article of another 
claim.— I^ion Steam Pump Co. y. Manton- 
Gaulin Mig. Co., 773. 
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«s»328. 



UNITED STATBS. 



OBIOINAIm 



781.001. Apparatus and method of ampUfyixig 

variable electrical carrents, daim i, 
held not infringed, 272 F. 194; claim 
1, construed, 272 P. 392. 

781.002. Apparatus and method of amplifying 

variable electrical currents, daim 3, 
held not infringed, 272 F. 104; daim 
8, construed, 272 F. 802. 

790.021. Process for .making stretchable crin- 

kled paper, held void, 272 F. 1. 

790.022. Machine for making stretchable crin- 

kled paper, held void, 272 F. 3. 
790,028. Process and machine for making 

stretchable crinkled paper, held 

void, 272 F. 1. 
802,004. Method of constructing arches, held 

invalid, 272 F. 533. 
878,147. Counter protecting devices, held void, 

272 F. 687. 
926,308. Toy pistol, daim 6. held valid, and in- 
fringed, 272 F. 23. 
971,800. Counter .protecting devices, held void, 

272 F. 687. 
991,966. Toy pistol, hdd not infringed, if valid, 

272 F. 23. 
1,012,235. Skelp-charging apparatus, held val- 
id, and not infringed, 272 F. 386. 
1,019,759. Skelp-charging apparatus, held an- 
ticipated and invalid, 272 F. 386. 
1,029,307. Cord tire, held void, 272 F. 901. 
1,106,880. Falsework for supporting arches, 

held invalid, 272 F. 533. 
1417,944. Trailer truck, daims 1, 2, and 11, 

held not infringed, 272 F. 850. 
1JL20,949. Ai>paratus and method for increas- 
ing resistance of electrodes, claims 

I, 7, 11, 13, 18 and 19, held not 
infringed, 272 F. 194; daims 1. 7, 

II, 13, 18 and 19, construed, 272 
F. 392. 

1,121,859. Apparatus and method for increasing 
resistance of electrodes, claims 2- 
4. held not infringed, 272 F. 194; 
claims 2-4, construed, 272 F. 392. 

1.167.742. Noiseless gears, claims 3, 7, 8, and 

14, hdd void, 272 F. 667. 

1.167.743. Noiseless gears, daim 3, held void, 

272 F. 667. 

1,216,175. Press for package sealing machine, 
hdd void, 272 F. 812. 

14228,978. Platen connections for package seal- 
ing machines, held void, 272 F. 

1,273,022. light concrete pavement roller, 
claims 5 and 6, held uot anticipat- 
ed, and valid, 272 F. 341. 

1,8024276. Boilers for finishing pavements, 
daims 1-3, held anticipated, and 
invalid, 272 F. 341. 



REISSUED. 

14,267. Package sealing machine, hsld invalid, 
272 F. 812. 



PAl^MENT. 

II. APPIilCATIOir, 

<g»47(l) (U.S.C.C.A.Pa.) Money Sn agent's 
account delivered to principal cannot be cred- 
ited against bank's liability for cashing unlaw- 
ful checks by agent— First Nat Bank v. Far- 
rell. 871. 

nr« PliBAOniG, BVIDBNCB, TRIAIi. AHB 
RBVIHrW. 

<@S963(I) (U.S.C.CJk.Pa.) Pleadings held to 
have limited depositor's recovery against a 
bank for amount secured by specified unlawful 
checks paid to agent— First Nat. Bank v. Far- 
rell, 371. 

PERPETUITIES. 

<8cs>4(l5) (U.S.D.C.Ind.) Devise to trostees, 
to be conveyed to college founded later, KM 
not illegal restraint of alienation.— Long v. Un- 
ion Trust Co., 699. 

^=:»4(20> <U^.C.C.A.Ohio) WiU as supple- 
mented by power of appointment held not to 
grant estate to party not in being.— City Nat 
Bank v. Slocum, 11. 

PLEADING. 

For pleadings in particular actions or proceed- 
ings, see also the various specific topics. 

For review of rulings relating to pleadings, see 
Appeal and Error. 

POISONS. 

«ss>9 (U.S.C.C.A.$.C.) Indictment charging 
sales of morphiue in quantities and to persons 
unknown to grand jurors is snffident— Greg- 
ory V. U. S., 119. 

POST OFFICE. 

II. MAILABLE MATTBR, TRANSMISSION 

AND DBIilVERT OF MAIL, AND 
MONBY ORDSRS. 

^=»23 (U.S.C.C.A.Ky.) InjuncUion as to de- 
livery of mail lies only in a clear case.— Grif- 
fith V. W. S. Vick Grocery Co., 24G. 

Injunction as to ddivery of mail approved. 
-Id. 

III. OFFBNSBS AGAINST POSTAL LA'VTS* 

«=s>48(6) (U.S.C.C.A.iil.) Description in in- 
dictment of money stolen from post office, with- 
out specifying denominations, held sufficient— 
Ossendorf v. U. S., 257. 



PRACTICE. 

For practice in particular actions and proceed- 
ings, see the various specific topics. 

PRESCRIPTION. 

See Limitation of Actions; Adverse Possession. 

PRINCIPAL AND AGENT. 

See Attorney and Client; Brokers. 
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RAILROADS. 

_. CONTROI^ AND RBOUI<AanON III 
(A) Power* of Affent. GBNKRAIi. 

«=»I03(7) (U.S.C.C.A.Canal ZoDe) Afrent Aeld 
authorized to make contract; "quote."— Texas 
Co. V. American Trade Developing Co., 670. 



<B) Undliioloaed Ai^ency. 
«=»I43(4) (U.S.D.C.N.Y.) Undisclosed princi- 
pal may adopt and sue on agent's contract for 
transportation.— Bashinsky Cotton Co. t. Sun- 
set Lighterage Corporation, 120. ^ ^ 
<8=>r45(4) (U.S.D.C.N.Y.) May be held jomtly 
liable for breach of warranty of seaworthiness 
of vessel.- The Jungshoved, 122. 

PRINCIPAL AND SURETY. 

I. CRBATION AND BXlSTfiNCK OF BID- 

liATION. 

<B) Swety CompaAtea. 

«=»65 (U.8.C.C.A.Pa.) Surety company's vice 
president held authorized to consent to pay- 
ments before agreed time of payment.— Globe 
Indemnity Co. v. Unity Rys. Co., 607. 

III. DISCHARGE OP SITRBTT. 

«=»I00(4) (U.S.D.C.Pa.) Owner held not en- 
titled to recover from surety on builder's con- 
tract by reason of changes in construction.— 
Edward G. Budd Mfg. Co. v. iEtna Casualty 
& Surety Co.. 775. 

<$=»II5(I) (U.8.0.C.Ohio) Release of security 
for debt releases surety only pro tanto.— In re 
Roth, 516. 

^s»ll7 (U.S.C.C.A.Pa.) Motives or results do 
not justify payments before contract time.— 
Globe Indemnity Co. v. Unity Rys. Co.. 607. 

IV. RBMEDIES OV CREDITORS. 
^=9 1 62(3) (U.S.C.C.A.?a.) Instruction sub- 
mitting question whether payments to princi- 
cipal were with surety's knowledge and ac- 
quiescence not erroneous.— Globe Indemnity 
Co. v. Unity Rys. Co., 607. 

PROMISSORY NOTES. 

See Bills and Notes. 

PROSTITUTION. 

^=>4 (U.S.C.C.A.W.Va.) Instruction, in prose- 
cution under White Slave TraflSc Act, that cer- 
tain evidence was immaterial, held erroneous. — 
England v. U. S.. 102. 

PUBLIC LANDS. 

III. DISPOSAL OF X^ANDS OF THB STATES. 

^=s>183 (U.S.C.CJK.Va.) Evidence held to war- 
rant finding that grant from the state was not 
proved.— Craig-Giles Iron Co. v. Brownlee, 74. 

PUBLIC SERVICE CORPORATIONS. 

See Telegraphs and Telephones; Railroads; 
Carriers. 

QUO WARRANTO. 

I. NATURE AND GROUNDS. 

<=>ll (U.S.C.C.A.) Proper remedy to deter- 
mine title to office, where facts are disputed. 
-U. S. V. Malmin. 785. 



<8ss>5i/2 [New, vol. 6A Kw-No. Series] 

(U.S.C.C.A.Or.) Oflfenae under Federal 
Control Act proved.— Vaughn v. U. S., 451. 



VII. SALES, LEASES, TRAFFIC CON- 
TRACTS, AND CONSOLIDATION. 

®=>I33(5) (U.S.C.C.A.Tex.) State not indispen- 
sable party to suit to cancel leases.— U. S. Mort- 
gage & Trust Co. V. Missouri, K. & T. Ry. Co. 
of Texas, 458. 

X. OPERATION. 

(D) Injnriea to Licemaeea or Treapaaaera 
In General. 

<e=»276(l) (U.8.C.C.A.Ky.) Liable only for 
willful or wanton injury to trespasser on train. 
—Cincinnati, N. O. &, T. P. Ry. Co. v. Lovett, 
421. 

<S==>282(li) (U.S.C.C.A.Ky.) Evidence of will- 
ful injury to trespasser on train held insuffi- 
cient to go to jury.— Cincinnati, N. 0. & T. P. 
Ry. Co. V. Lovett, 421. 

(F) Aeeldenta at Oroaalnira. 

<e=9327(2) (U.S.C.C.A.Nsii.) Auto-truck driver 
chargeable with contributory negligence. — Gor- 
don Fireproof Warehouse & Van Co. v. Hines, 
604. 

(G) Inlnriea to "Peraona on or near Tracka. 

<d=»400(6) (U.S.C.CJK.Va.) NegUgent injiury in 
yards held question, for jury.— Hines v. Kountis, 
105. 



REAL ACTIONS. 



See Ejectment. 

RECEIVERS. 

in. TITLE TO AND POSSESSION OF PROP- 
ERTY. 

<9=>77(l) (U.S.C.C.A.N.Y.) Appointment does 
not disturb liens or rights of third persons.— 
Wright V. Seaboard Steel & Manganese Corpo- 
ration, 807. 

in. ACTIONS. 

<d=s>l78 (U.S.C.C.A.Tex.) Not indispensable 
party to suit to cancel leases by company whose 
bonds are owned by his company.— U. S. Mort- 
gage & Trust Co. V. Missouri, K. & T. Ry. Co. 
of Texas, 458. 

VII. ACCOUNTING AND COMPENSATION. 

^=»I99 (U.S.C.G.A.Ifl.) Nunc pro tunc entry, 
changing terms of order for compensation, un- 
authorized.— Jaclsson V. Smietanlca, 970. 

Vm. FOREIGN AND ANCILLARY RECEIV- 
ERSHIPS. 

<^=>210 (U.S.C.C.A.Tex.) Cannot sue outside 
jurisdiction of appointing court.— U. S. Mort- 
gage & Tnist Co. V. Missouri, K. & T. Ry. Co. 
ofTe 



Dezas, 458. 



RECORDS. 



See Appeal and Error, ^=9500-717; Criminal 
Law, <^ss>1086. 
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RELEASE. 

II. GOBrSTnVCTION AND OPKRATION. 

«S3»29(I) (U.S.C.C.A.Or.) Settlement with sub- 
contractors held to release shipbuilder.— Spiess 
V. Sommarstrom Ship Building Co., 109. 

REMOVAL OF CAUSES. 

V. AMOUNT OR VALUE IN CONTROVERSY. 
^=^72 (U.S.D.COr.) Common-law action for 
personal injuries on vessel held properly 
brought in state court.— Ross v. Pacific S. S. 
Co., 538. 

VT. PROCEEDINGS TO PROCURE AND EF. 
FECT OF REMOVAL. 

^=:»89(2) (U.S.D.C.CaJ.) Sute court can re- 
fuse removal only for want of substantive show- 
ing.—Gopcevic v. California Packing Corpora- 
tion, 994. 

VIL REMAND OR DISMISSAL OF CAUSE. 

<&=»102 (U.SLD.C.Calk) Motion to remand 
granted, where removal was to wrong division. 
— Gopcevic v. California Packing Corporation, 
994 

<S=s>106 (U.S.D.C.Cal.) Plaintirs faUure to ob- 
ject in state court does not waive objection by 
motion to remand. — Gopcevic v. California 
Packing Corporation, 994. 

REPLEVIN. 

I. RIGHT OF ACTION AND DEFENSES. 

«=»I0 (U.S.C.C.A.P.R.) Porto Rico statutes 
held to give right of action only against party 
in possession.— Berio v. Gay, 404. 

Under Porto Rico statutes, plaintiff cannot 
recover value, unless defendant had possession 
when action was conmienced. — Id. 

REVIEW. 

^oe Appeal and Error. 

RIPARLiN RIGHTS. 

See Navigable Waters, €==>44, 45. 

SALES. 

I. REQUISITES ABTD VALIDITY OF CON- 
TRACT. 

<@=»t(4) (U.S.C.CJ^.N.Y.} Blanket orders for 
manufacture of shoes held contracts when ac- 
cepted.— Carroll V. Melville Shoe Corporation, 
49. 

<S=s>2 (U.S.C.C.A.N.Y.) Law of domicile does 
not always govern transfers of personalty. — 
Gaston, Williams & Wigmore of Canada ▼. 
Warner, 56. 

^=s>6 (U. S. C. C.A. Tenn.) Transaction lield 
pledge, and not sale, of accounts. — Petition of 
National Discount Co., 570. 

II. CONSTRUCTION OF CONTRACT.' 

<d=s»68 (U.S.C.C.A.La.) Contract of sale con- 
tingent on causes beyond seller's control held 
to include sugar manufactured from purchased 
cane.^J. N. Pharr & Sons v. C. D. Kenny Co., 

€;=»7I(I) (U.S.C.C.A.Mich.) Parties held to 
have ccnstnied contract for coal to give buyer 



right to cumulate deficiencies in amoants or- 
dered from month to month. — Consolidation 
Coal Co. V. Peninsular Portland Cement Co^ 
625. 

<&=:»8I(I) (U.S.C.C.A.Pa.) Contract AeU to bind 
seller to make shipment, but not delivery, with- 
in certain time.— Pottash v. Herman Reach & 
Co., 658. 

«=>85(l) (U.S.C.C.A.Pa.) Contract held to 
preclude rejection for shortage in delivery.— 
Pottash V. Herman Reach & Co., 658. 
€=»85(2) (U.S.C.C.A.Mioh.) Car shorUges are 
''contingencies of transportation" and ^'causes 
beyond control*' in coal contract.— Consolida- 
tion Coal Co. V. Peninsular Portland Cement 
Co., 625. 

1^=985(2) (U.S.D.C.Ohio) Law making per- 
formance of contract at the time specified im- 
possible discharges both parties under contract 
provisions.— Edward Maurer Co. v. Tubeless 
Tire Co., 990. 

IV. PERFORMANCE OF CONTRACT. 
(C) Delivery and Acceptance of Goods. 

<S=s>l72 (U.S.C.C.A.Micl|.) Seller's right to pro- 
rate shipments in case of car shortage depends 
on good faith.— Consolidation Coal Co. v. Pen- 
insular Portland Cement Co., 625. 
<&=s>l74 (U.S.C.C.A.Iil.) Buyer held not 
chargeable with breach of contract authorisiiig 
rescission by seller.— Baker. Smith & Go. v. 
Garden City Fan Co., 877. 
€=»I82(I) < U.S.C.C.A.La.) Whether weather 
conditions and greenness of sugar cane were 
causes of seller s refusal to deliver sugar held 
for the jury.— J. N. Pharr & Sons T. 0. D. Ken- 
ny Co.. 37. 

VI. -WARRANTIES. 

<g=:9267 (U.S.C.C.A.Pa.) Contract held to take 
away right to reject for breach of implied war- 
ranty.— Pottash v. Herman Reach & Co., 658. 

VIII. REMEDIES OF BUYER. 
(C) Actions for Breach of Contract. 

«=»4II (U.S.C.C.A.La.) Petition held to allege 
sufficiently a putting of the seller in default.— 
J. N. Pharr & Sons v. C. D. Kenny Co., 37. 

Petition in buyer's action held not to limit 
buyer's rights to sugar manufactured in par- 
ticular parish. — Id. 

<d=s>4l6r2) (U.S.C.C.A.Most.) Evidence of 
market value of sheep held admissible to show 
damages for breach of contract. — Johnson v. 
Hislop, 913. 

<8=^4I8(I) (U.S.C.C.A.MIch.) In action for 
failure to deliver coal plaintiff entitled to fair 
share of cars diverted, and no damages for 
failure to deliver cars of others. — Consolidation 
Coal Co. V. Peninsular Portland Cement Co., 
625. 

<D=>4I8(I5) (U.S.C.C.A.Mont) Ascertained 
profits lost by breach of contract may be re- 
covered. — Johnson v. Hislop, 913. 
<8s>420 (U.S.C.C.A.La.) Measure of damages 
for breach of contract of sale properly left to 
jury, notwithstanding profit fixed by Food Ad- 
ministration. — J. N. Pharr Sc Sons v. C. D. Ken- 
ny Co., 37. 

<S=s>42l (U.S.CX.A.Moiit.) Instruction on 
"burden of proof of delivery held correct- 
Johnson V. Hislop, 913. 
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SALVAGE. 

I, RIGHT TO COMPENSATION. 

«=>I0 (U.S.D.C.N.Y.) Tug awarded salvage for 
service in preventing spread of fire.— Lee v. 
City of New York, 782. 

ir. AMOUNT AND APPOaTIONMBNT. 

^=»3I (U.S.D.C.N.Y.) Difference between val- 
ue after raising and cost of raising held not 
saived value.— The Ronald J. Brown, 345. 

Value of car^o must be considered, though 
not seized on libel.— Id. 

Tugs allowed $250 for assistance to barge on 
fire.— Id. 

SEAMEN. 

C=»IJ (U.8-DX.M*.) SUtute relative to pay- 
ment of hospital expenses not limited to passen- 
ger vessels.— Franco v. Seas Shipping Corpo- 
ration, 542. ^ ^ ,^ 
iS=»24 (U.S.C.C.A.N.Y.) Demand tor half 
wages must be reasonable and be plainly made. 
— The Hougomont. 8S1. 

Payments previously made are to be deduct- 
ed from half of wages payable at intermediate 
port. — Id. , , , 

^=>26 (U.S.C.C.A.N.Y.) Evidence held not to 
«how demand for half wages.— The Hougomont, 
8S1 

<&=>'29(3) (U.S.C.C.A.Va.) Under federal stat- 
utes foreman of pile driver scow not a fellow 
servant of seaman.— George I^eary Const. Co. 
T. Matson, 401. 

Owner of scow responsible for selecbon by 
foreman of unfit appliance.— Id. 
(e=»33 (U.S.C.C.A.Cal.) Refusal of charge 
held without fair ground of dispute.— Vincent 
V. V. S., 889. 

Payment of full wages claimed on penalty of 
double wages for wrongful refusal to pay.— Id. 
<g=>33 (U.S.C.C.A.N.Y.) Penalty for refusal 
of half wages held waived by acceptance of 
part payment.— The Hougomont, 881. 

Right to penalty for refusal of half wages is 
waived by voluntarily remaining on the vessel. 
—Id. 

<SX=>33 (U.S.D.C.Md.) Penalty for delay in pay- 
ment not imposed, when due to question as to 
liability for hospital expenses. — Franco v. Seas 
Shipping Corporation, 542. 

SEARCHES AND SEIZLKES. 

^=>2 (U.S.D.C.III.) Congress may make lim- 
itations on issuance of warrants in addition to 
those in Constitution.— U. S. v. Kelih, 484. 
^=»3 (U.S.D.C.ill.) Warrant void, when not 
based on oath or affirmation.— U. S. v. Kelih, 
484. 

Affidavit for search warrant must state facts 
justifying legal conclusion.— Id. 

Finding of probable cause is judicial function, 
and cannot be delegated.— Id. 
^=>7 (U.S.D.C.Ohio) Inadmissibility of evi- 
dence seized in violation of unreasonable search 
and seizure provision must be raised by objec- 
tion.— In re Kosopud, 3.30. 

^=::>B (U.S.D.C.IU.) Waiver of constitutional 
rights must appear by clear and positive testi- 
mony.— U. S. V. Kelih. 484. 



, _ _ whose 

home was searched waived constitutional rights. 
—Id. 

SENTENCE. 

See Criminal Law, «=5>960. 

SE tvERSL 
See Drains. 

smppiNa 

See Salvage; Wharves. 

II. TITLES. 

^=s»22 (U.$.D.C.N.Y.) One letting barge with- 
out disclosing ownership liable for its unsea- 
worthiness.- The Jungshoved. 122. 
<e=>33 (U.S.C.C.A.N.Y.) Sale passes title, re- 
gardless of registration.— Gaston, Williams & 
Wigmore of Canada v. Warner, 56. 

HI. CHARTERS. 

(S=»42 (U.S.D.C.N.Y.) Implied warranty of sea- 
worthiness of chartered barge.- The Jungshov- 
ed. 122. 

Charter demise carries implied warranty of 
seaworthiness.— Id. 

<?s»54 (U.S.D.C.Pa.) Implied agreement to re- 
turn does not make charterer insurer. — Turney 
Transportation Co. v. National Dredging & 
Lighterage Co., 495. 

Charterer liable for improper loading over 
protest of lighter's master. — Id. 
<@=>57 (U.S.D.C.N.J.) Master operatins[ on 
shares not necessarily owner pro hac vice.— 
Peters v. Rohrman, 338. 

Master held "owner pro hac vice," and own- 
ers not liable for his breaches of contract.— Id. 
<g=>58(2) (U.S.C.C.A.N.Y.) Evidence held not 
to show capsizing of barge was caused by im- 
proper method of loading. — ^Hastorf Contract- 
ing Co. V. Standard Oil Co. of New Jersey, 
884, 

®=»58(2) (U.S.D.C.Pa.) Evidence held to show 
charterer agreed to return lighter in good con- 
dition.— Turney Transportation Co. v. Nation- 
al Dredging & Lighterage Co., 495. 

Evidence held to show compliance with war- 
ranty of seaworthiness of chartered lighter. 
—Id. 

Evidence held to show overloading by char- 
terer was cause of sinking. — Id. 

IV. MASTBR. 

^=962 (U.S.D.C.N.J.) Minority owners not li- 
able for breach of charter, wh«re they protest- 
ed, and master bought their interests. — Peters 
V. Rihrman, 338. 

^=s>62 (U.S.D.C.Pa.) Master may bind owners 
through ship only.— Peters v. Tatilane, 725. 

V. LIABIL.ITIB8 OF VESSE3L.S AND OWN- 
ERS IN GENERAL.. 

^=^75 (U.S.D.C.Pa.) Part owner not person- 
ally liable for breach of executory contract to 
carry cargo made without his authority.— Pet- 
ers v. Taulane, 725. 
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«=>86(2) (U.S.C.C.A.Or.) Order dismisslDg li- 
bel held proper.— Spiess v. Sommarstrom Ship 
Building Co., 109. 

VII. OARRIAOB OF GOODS. 

<S=>I04 (U.S.C.C.A.N.Y.) Shipper's lack of 
knowledge of terms of charter of which he 
knew immaterial.— The Esrom, 266. 
<^=>104 (U.S.D.C.N.Y.) Plaintiff, suing for 
breach of contract, must show defendant was 
carrier.— Ba shin sky Cotton Co. v. Sunset light- 
erage Corporation, 120. 

One hiring lighter to another for transporta- 
tion of cotton not liable as carrier. — Id. 
<g=»l04 (U.S.D.C.N.Y.) '^Carriage" does not 
necessarily involve movement of vessel.- The 
Jungshoved, 122. 

<»=>I06 (U.S.C.C.A.N.Y.) Ship bound by char- 
terer's bill of lading after voyage is begun.— 
The Esrom, 266. 

Master, signing bill of lading, contracts for 
his principals.— Id. 

Charterer's bill of lading not equivalent to 
master's, though charter required master to 
sign bills.— Id. 

<S=:9l06 (U.$.CX.A.N.Y.) BUI of lading held 
not "negotiable instrument."— The St. Johns 
N. F., 673. 

«=»IIO (U.S.C.C.A.N.Y.) "Qean" bill of lad- 
ing imports under-deck shipment.— The St. 
Johns N. F., 673. 

Issuance of dean bill by oversight does not 
render ship liable for carrying on deck as 
agreed.— Id. 

<9=s>l20 (U.S.C.C.A.N.Y.) Ship liable for dam- 
ages to cargo, without bill of lading.— The Es- 
rom, 266. 

(@=»I23 (U.S.C.C.A.N.Y.) Ship liable in rem 
for improper stowage or rough handling before 
voyage begun.— The Esrom, 266. 
€S=>I25 (U.8.C.C.A.N.Y.) Shipper dealing with 
charterer cannot recover for damage due to 
delay in sailing under terms of the charter.— 
The Esrom, 266. 

Shipper, knowing of charter, could look only 
to charterers for delay in sailing.— Id. 

Delay in sailing does not establish liability, 
unless vessel has reasonable ground to antici- 
pate damage.— Id. 

Shipper of perishable freight takes risk of 
rca.sonablc delay in sailinR. — Td. 
(S=»I32(2) (U.b.C.CA.N.Y.) i^eadiugs held to 
rc'nuire libelant to prove title by purchase of 
bUl of lading.-The St. Johns N. F., 673. 
«S=>I33 (U.S.C.C.A.N.Y.) Reciprocal liens 
arise when cargo received on board, but not be- 
fore.— The Esrom, 2G6. 

Union of ship and cargo gives no privilege or 
Hen for delay in sailing. — Id. 
®=;>133 (U.S.C.C.A.Or.) Part performance of 
contract of affreightment creates lien on ves- 
sel for failure to take on cargo. — Thp Saigon 
Maru, 799. 

Li«ns of ship and cargo are not necessarily 
always reciprocal.— Id. 

<S==>I49 (U.S.D.C.N.Y.) Ship not liable for 
}!reight prepaid charterers on goods taken off 
by direction of captain.— The Devona, 275. 

SLANDEa 

See Libel and Slander. 



SPECIFIC PERFORMANCE. 

II. COHTRACTS ENFORCEABLK. 

^=:»58 (U.S.C.C.A.Ky.) Provision for payment 
of liquidated damages ordinarily does not de- 
feat obligation of purchaser to perform. — C^- 
cinnati-Louisville Theater Co. ▼. Masonic Wid- 
ows* and Orphans' Home and Infirmary, 637. 

III. GOOD FAITH AMD DIUGESlfCfi. 

«=»89 (U.S.C.C.A.Tex.) Party in default can- 
not have relief.— Fanners* Life Ins. Co. ▼. 
Foster Building & Realty Co., 864. 

STATUTE OF FRAUDS. 

See Frauds, Statute of. 

STATUTE OF LDIITATIONS. 

See Limitation of Actions. 

STATUTES. 

For statutes relating to particular subjects, see 
the various specific topics. 

1. BNACTMENT, RBi^UISlTBS, AHD VA- 

LIDITY IN gbnjebraL. 

<©=»55 (U.S.C.C.A.P.R.) Porto Rican Work- 
men's Compensation Act is not ultra vires.— 
Camunas v. Porto Rico By., liight & Power 
Co., 924. 

"Authority** to enact laws for safety of em- 
ployees includes railroad employees in Porto 
Bico.— Id. 

VI. CONSTRUCTION AND OPBRATION 

(A) General Kulea of Conn traction. 
<@=>222 (U.S.C.C.A.P.R.) In construing Porto 
Rico statutes, analogies to be sought in Span 
ish law and not in common law. — ^Betio t. Ga^ , 
404. 

STATUTES CONSTRUED. 

UNITED STATES. 

CONSTITUTION. 

Amend. 4 484 

Amend. 5 235,484, 742 

Amend. 6 553 

Amend. 14 410 

Amend. 18 96, 721, 1014 

Art, 4, i 8 839 

BANKRUPTCY ACT. 

Act 1898, July I, eh. 541, 30 Stat. 544. 

Ch. 541 11, 348. 899, 1018 

§ 2. Amended 1910, June 25, ch. 412, §§ 1, 

2, 36 Stat. 838, 839 954 

2(1) 524. 527 

9 543 

11 975 

14b, 14b(3) 107 

15 46« 

24(a) 570 

24(b) 543, 558, 938 

25 558 

25(a) 543 
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I 47a(2). Amended 1910, June 25, ch. 412 



8 8, 36 Stat. 840 33, 590 

f 70a . 

I 70(e) 



Oa 33,680 

83 



CRIMINAL CODE. 
See Penal Code. 

JUDICIAL CODE. 
Act 1911, March 3, ch. 231, 36 Stal. 1087. 

i 24 246. 924 

{ 24(1) 135 

I 24(3) 204. 538 

i 24(14) 137 

8 42 553 

I 53 994 

§262 785 

I 266 410 

i 269. Amended 1919, Feb. 26, ch. 48. 40 
Stat. 1181 625 

PENAL CODE. 

Act 1909, March 4, ch. 321, 35 Stat. 1068. 

I 13 399 

i 37 553, 577 

I 332 235 

STATUTES AT LARGE. 

1866, May 5, ch. 74, 14 Stat. 44 311 

1866, July 24, ch. 230, 14 Stat. 221 311 

1890, July 2, ch. 647, 26 Stat. 209 323 

1892. May 5, ch. 60, f 3, 27 Stat. 25 860 

1894, Aug. 18, oh. 301, S 4, 28 Stat. 422. . . 356 

1896, June 11, ch. 420, § 1, 29 Stat. 413. . . 356 

1897, Feb. 19, ch. 268, 29 Stat. 538 262 

1898, July 1, ch. 541, 30 Stat. 544. See 
Bankruptcy Act. 

1898, Dec. 21, ch. 28, § 4. 30 Stat. 756. ... 889 
1898, Dec. 21, ch. 28, | 23, 30 Stat. 762. . . 461 
1901, March 3, ch. 853, § 3, 31 Stat. 1188 356 
1906, June 29, ch. 3592, { 4. 34 Stat 596 

688, 706 

1906, June 29, ch. 3592, §§ 7, 15, 34 Stat 
598, 601 706 

1908. April 22, ch. 149, 36 Stat. 65 924 

1909, March 4, ch. 320, 35 Stat 1075. ... 886 
1909, March 4, ch. 320, § 24, 35 Stat. 1080 821 

1909. March 4, ch. 321, 35 Stat 1088. See 
Penal Code. 

1910, June 18, ch. 809, 36 Stat 539 223 

1910, June 25. ch. 395, S 2, 36 Stat. 826 102 
1910, June 25, ch. 412, §{ 1, 2, 36 Stet 

838, 839 V... 954 

1910, Jane 25, ch. 412, § 8, 36 Stat 
840 33 590 

1910, June 25Vch.*43i.* § iV36 Stat 855. . I 684 

1911, March 3, ch. 231, 36 Stat. 1087. See 
Judicial Code. 

1914, Sept. 26, ch. 311, 38 Stat. 717 967 

1914, Sept. 26, ch. 311, § 5, 38 Stat 719 957 

1914, Oct 15, ch. 323, § 5, 38 Stat. 731. . . 323 
1015, March 4, ch. 153, § 3, 38 Stat 1164 889 

1915, March 4, ch. 153, § 4, 38 Stat 1165 881 

1915, March 4, ch. 153, $ 20, 38 Stat 1185 461 

1916, Auk. 11, ch. 313. §1 4, 5. 39 Stat 476 209 

1917, Feb. 5. ch. 29, J 3, 39 Stat 875. ... 788 



1917, Feb. 6, ch. 29, f 19, 39 Stat 889 

380, 480, 783 

1917, Feb. 14. ch. 53, 39 Stat 003 90 

1917, March 2, ch. 145, 39 Stat. 951 924 

1917, March 2, ch. 145, S{ 2, 34, 37, 38, 39 

Stat 951, 960, 964 924 

1917, March 3, ch. 162, 39 SUt 1069. ... 553 
1917. March 3, ch. 171, §§ 1. 2, 39 Stat. 

11.^2 :.......! 785 

1917, May 18, ch. 15, 40 Stat. 76 498, 

697 062 
19i7, May* 18,' ch.is,' '§§'2,' 4^ 40 Stat 77.' 

78 688 

1917. May 18. ch. 15, i 13. 40 Stat 83. . . . 285 

1917, Aug. 10, ch. 53, 40 Stat 276 87 

1917^ Oct. 8, ch. 63, f§ 207, 209, 40 Stet 

306, 807 142 

1917, Oct 6, ch. 92, 40 Stat 393 235 

1917. Oct 6, ch. 106, |§ 9, 12. 40 Stat. 419, 
423 442 

1918, March 21, ch. 25, $ 11, 40 Stat 467 451 

1918, Oct 16, ch. 186, 40 Stot 1012 330 

1918, Nov. 21, ch. 212, 40 Stat 1045.... 114 

1918, Noy. 21, ch. 212. { 1, subsec. 4, 40 
Stat 1046 114 

1919. Feb. 24, ch. 18. i 213(a). 40 Stat 
1065 970 

1919, Feb. 24. ch. 18, { 1320, 40 Stat 1148 262 

1919, Feb. 26, ch. 48, 40 Stat 1181 625 

1919, Oct 28, ch. 85, 41 Stat 805 41, 96, 

474, 484, 721, 1014 
1919, Oct. 28, ch. 86. tit 1, % 8, 41 Stat 

1919, Odi '28,' 'ch. '86,* tit "i," 'f' '7*, '41 'stat 

307 

1919, Oct 28, ch. 86, tit 2, f 3, 41 Stat 

308 

1919. Oct. 28, ch. 85, tit 2, § 21, 41 Stat 

314 

1919, Oct. 28. ch. 86, tit 2, § 25, 41 Stat 

315 ; 

1919, Oct. 28, ch. 85, tit. 2, § 26. 41 Stat. 

815 188, 491 

1919, Oct. 28, ch. 85, tit 2, § 29. 41 Stat 

316 721 

1919, Oct. 28, ch. 85, tit 2, § 32, 41 Stat • 

317 967 

1919, Oct 28, ch. 85, tit 2, | 35, 41 Stat 
317 114, 474, 911,967 

1920. Dec. 26. ch. 4, 41 Stat. 1082 642 

1920, Feb. 28, ch. 91, { 410 (3, 4), 41 Stat. 

484 758 

1920, March 9, ch. 95, 41 Stat. 525 978 



967 
114 
721 
41 
484 



REVISED STATUTES. 



700 .. 
721 ., 

828 ., 

1014 

1024 



839 
871 
262 
742 
910 



3224 911, 1014 

3251 1014 

$ 4412 67 

§ 4529. Amended 1898. Dec. 21, ch. 28. 
§ 4, 30 Stat 756; 1915, March 4, 
ch. 153, § 3, 38 Stat 1164 889 

§ 4530. Amended 1915, March 4, ch. 153, 
§ 4. 38 Stat 1165 881 

I 4612. Amended 1898, Dec. 21, ch. 28, 
§23. 30 Stat 762 461 

i 4886 901 
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I 4900 176 

§ 4920, subsec. 4 901 

COMPILED STATl'TKS 191G OR 1918. 

I 991 246, 924 

f 991(1) 137 

i 991(3) 204, 538 

i 991(14) 137 

1024 553 

i 1035 994 

il 1239 785 

1243 410 

I 1376, 1383 262 

ii 1538 516, 871 

t 1668 839 

1674 742 

1690 399, 910 

I 4226 684 

4317 860 

4352 688, 706 

f 4363, 4374 706 

j I 4685-4687 350 

I 5947 911, 1014 

I 5985 1014 

M 6309d, 6309e 209 

i 8166 67 

i 8320 889 

$ 8322 881 

h 8337a. 8392 461 

§i 8667-^8665 924 

I 8813 102 

If .S82(X-8823. 8827-«830, 8835e 323 

{§ 8836a-8836k 957 

II 9430 901 

il 9446 176 

I 9466 901 

SS 9517-9524, 9530 886 

"9545 821 

9584 886 

|§ 9585-9656 11, 348, 899, 1018 

fi 9586 524, 527 

f 9586 et seq 954 

I 9593 543 

i 9595 975 

S 9598 107 

8 9599 466 

I 9608 5r)8. 570, 643, 938 

I 9609 558, 643 

I 9611 938 

U 9031, 9054 33, 590 

1$ 10072-10077 311 

§10177 399 

I 10201 553, 577 

I 10506 235 

COMPri/BD STATUTES 1918. 

§ 2019b 235 

§i 2044a-2044k 408, 697, 982 

if 2044b, 2044d 688 

|2813e 235 

§§ 3116%e-3ll5i^r 37 

fl 3115^6, Slluljff 442 

I 3115% k 451 

If 304;ib^643r 96 

§§ 3803a-380:5z 924 

§ 39l»4i/ia, 31>24i,4b 785 

§ 42S9l4b 783 

I 428914JJ 480, 783 

ffi 6330%h, 6330%j 142 

§ 8739a 553 



COMPILED STATUTES ANNOTATED 
SUPPLEMENT 1919. 

[ 1246 625 

2019b 235 

|§ 2044a-2044k 498, 697, 982 

2813e 235 

i; 3115%e-3115t<kk, 3115i^^Z-3115i^r. . . 37 

I 3115%, 3115%flf 442 

3115%k 451 

3301a 262 

,, 3643b-^643r 96 

if 3803a-3803z 924 

I 3924%a, 3924iAb 785 

4289%b 78:i 

4289%b(l) 330 

4289%» 480, TSTi 

, 6336Hff(a) 970 

if 6336%h, 6336%j 142 

8739a 55A 

CALIFORNIA. 

CI\TrL CODE. 

K 1625, 1698 291 

CANAL ZONE. 

CODE OF CIVIL PROCEDURE. 

Ii 1, 83, 107, 172 649 

COLORADO. 

CONSTITUTION. 

Art 11, i 8 964 

REVISED STATUTES 1908. 

§13609, 3626 54K) 

§6525 »*^ 

DISTRICT OF COLUMBIA. 

CODE OF LAW 1911. 

I 607 132 

IDAHO. 

COMPILED STATUTES 1919. 

I 4728. 4752 GB4 

ILLINOIS. 

KURD'S REVISED STATUTES 1915-16. 
Ch. 32, I 16 471 

INDIANA. 

BURNS' ANNOTATED STATUTES 1914. 

§§ 8998, 9723 699 

REVISED CIVIL CODE. 
Art. 2825 382 

LOUISIANA. 

CODE OF PRACTICE. 
Art. 198 382 

LAWS. 

1910, No. 317 448 

1914, No. 267 251 
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Territories 



MONTANA. 

REVISED CODES. 

I 5758. Amended by Laws 1913, ch. 86. . . 83 

If 6056, 6082 913 

|§ 6127, 6130 33 

I 7891, subsec. 4. Amended by Laws 1918, 

ch. 41 28 

§ 7892 , 28 

LAWS. 

1913, ch. 41 28 

1913, ch. 86 33 



Art. 1. i 21. 



NEBRASKA. 

CONSTITUTION. 



600 



REVISED STATUTES 1913. 
i 7892 .,.s e04 

NEVADA. 

REVISED LAWS. 

VOLUME 3 (1919). 

Page 3034, | 4 770 



Ch. 30, S 
Ch. 38, { 



1883, ch. 
1920, chs. 



NEW YORK. 

CONSOLIDATED LAWS. 

475 

98 



§ 9391 



920 

871 



LAWS. 

279 866 

942-945,947,951 137 

OHIO. 

GENERAL CODE. 



730 



PANAMA. 
CIVIL CODE. 



656 
649 
656 
649 



Art. 6 

Art 34, tit. 3 

Arts. 52, 54-57 

Arts. 390, 2341 

LAWS. 
1896, No. 169, art. 39 649 

PORTO RICO. 

CIVIL CODE. 

§f 354. 466, 1803 404 

CODE OF CIVIL PROCEDURE. 

9i 170, 230 404 

REVISED STATUTES & CODES. 

I 2988 et seq 924 

WORKMEN'S COMPENSATION ACT. 
1918, Feb. 25, M 6, 8-11 924 

LAWS. 

1911, March 9, § 3 924 

1916, April 13, « 10 924 



SOUTH CAROLINA. 

CIVIL CODE 1912. 
§ 3542. Amended by Laws 1914, p. 482.. .1003 

LAWS. 
1914, p. 482 1003 

TENNESSEE. 

LAWS, 
1913, ch. 20, § 10 ^^ 

TEXAS. 

REVISED STATUTES 1911. 

Art. 4735 ' 864 

VERMONT. 
GENERAL LAWS 1917. 



§ 2788 



VIRGIN ISLANDS. 
CIVIL CODE. 



972 



785 



Ch. 1, § 5a... 

WASHINGTON. 

REMINGTON & BALLINGER'S CODE. 

§ 2309 • 742 

STBAM. 

<8=»5 (U.S.C.C.A.Tex.) Openinsfs in waU con- 
necting with other building held breach of con- 
tract for heating of buading.—Farmers Idfe 
Ins. Co. ▼. Foster Building & Realty Co., 864. 
Breach of heating contract, which can be 
compensated by damages, does not authorize 
cancellation,— Id. 

SURETYSHIP. 

See Principal and Surety. 

TAXATION. 
See Internal Revenue. 

TELEGRAPHS AND TELEPHONES. 

n. RBGUIiATION AND OPBRATIOM. 

«8s=>33(l) (U.S.C.C.A.Tex.) Ordinance held 
not contract to charge confiscatory rates.— City 
of Dallas v. Dallas Telephone Co., 410. 

Schedule of rates, not disapproved, held ef- 
fective.— Id. 

<@=>54(3) 9U.S.C.C.A. Idaho) Provision as to 
nonliability for obscure messages held inap- 
plicable.— -Czizek V. Western Union Telegraph 
Co., 223. 

^=s>54(5) (U.S.C.C^.tdaho) Limitation of lia- 
bility held inapplicable to total failure to -trans- 
mit.— Czizek V. Western Union Telegraph Co., 
223 

<@=^70(1) (U.S.CjCJ^Idallo) Differenjce be- 
tween offer for stock and subsequent value held 
measure of damages.— Czizek v. Western Union 
Telegraph Co., 223. 

TERRITOBDS& 

^=»I8 (U.S.C.C.A.P.R.) Federal Employers' 
Liability Act has been superseded as to rail- 
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roads in Porto Rico,— Oamunaa ▼. Porto Rico 
Ry., light & Power Co., 924. 

TIME. 

<^9(l) (U.S.D.C.Pa.) Notice of induction in- 
to military service held too short, on ezdnding 
first day.— U. S. v. BergdoU, 498. 
^=:»10(l) (U.S.D.C.Pa.) Notice of induction 
into military service held too short, on exclud- 
ing Sunday.— U. S. v. Bergdoll, 498. 

TORTS. 

See Collision; Libel and Slander, <©=»7-114; 

Malicious Prosecution, ^^16-22; Negligence, 

«=»98; Trover and Conversion. 
<S=s>l (U.S. CCA. Canal Zone) "Ofltense or 
fault" under Panama law held to mean '*tort." 
—Panama R. Co. v. Rock, 649. 

TOWAGB. 

^=:»l I (5) (U.S.D.CN.Y.) Tug held at fault for 
grounding of tow while attempting to enter 
a narrow channel.— The Broadway, 540, 
<@=s>M(IO) (U.S.D.CN.Y.) Tug responsible for 
care of tow while awaiting completion of tow- 
age.— The Atlas No. 5, 171. 

TRADE-MARKS AND TRADE-NAMES 
AND UNFAIR COMPETITION. 

I. MARKS AMD If AMBS SUBJBCTS OF 
OUTNESRSHIP. 

^ss>i (U^D.C.Vt.) Not property, except in 
connection with business.— Vermont Maple 
Syrup Co. ▼. F. N. Johnson MaiHe Syrup Co., 
478. 

Nonexistent where there is no article to bear 
the mark.— Id. 

<S=»8 (U.S.D.CN.Y.) No rights in word as 
such.— Bayer Co. t. United Drug Co., 506. 

TL TITIiBy COlfVEYANClfiSy A1VD CON- 
TRACTS. 

^=s>2S (U.S.D.C.Vt.) Right grows out of use, 
and not adoption.— Vermont Maple Syrup Co. 
V. F. N. Johnson Maple Syrup Co., 478. 
<d=»33 (U.S.C.CJ^.N.Y.) Trade-marks cannot 
be mortgaged, separate from the business and 
franchise.— In re Leslie-Judge Co., 886. 
<3=»34 (U.S.D.CVt.) Sale of interest in U- 
censee h€ld not to affect title. — Vermont Maple 
Syrup Co. v. F. N. Johnson Maple Syrup Co., 
478. 

^=>39 (U.S.D.CVt.) First use of trade-mark 
in particular territory under licence from an- 
other gives no exclusive right.— Vermont Maple 
Syrup Co. v. F. N. Johnson Maple Syrup Co., 
478. 

May be introduced in new territory through 
licensees.— Id. 

IV. INFRINGEMBNT AND UNFAIR COMPES- 

TITIOlf. 

(B) "Wliat Competition UnlAvrfal. 

<d=»67 CU.S.D.C.N.Y.) One not selling to public 
cannot have trade-mark conditioned upon such 
sales.- Bayer Co. v. United Drug Co., 505. 
^=s>7l (U.S.D.CN.Y.) Some protection justi- 
fied if name describes both drug and source of 
origin.— Bayer Co. v. United Drug Co., 505. 



No relief granted when bujers understand 
word to mean only the kind or goods.— Id. 

That drug was patented material, but not 
controlling.— Id, 

Plaintiff entitled to protection aa to buyers 
to whom trade-name indicated the manufactur- 
er.— Id, 

Plaintiff not entitled to protection as to gen- 
era] public because trade-name had come to 
mean the article sold. — Id.* 

That similar drug was sold under another 
name held not to show that trade-name referred 
to origin.— la. 

Use of trade-name followed by defendant's 
initials enjoined.— Id. 

Use of trade-name preceded by the word 
"genuine" prohibited.— Id. 
<e=p78 (U.S.D.CN.Y.) No retief ualesa decep- 
tion will presumptively result— Bayer Co. v. 
United Drug Co., 506. 

(C) AetloB*. 

<d=»80!/2 [New, vol. 8A Kty^No. Soriesl 

(U.S.C.CA.N.Y.) Trade Commission 
can only prevent unfair competition. —Winsted 
Hosiery Co. y. Federal Trade Commission, 957. 
Misbranding which deceives only consumers 
is not unfair competition, within Trade Com- 
mission's jurisdiction.— Id. 
^=»93(i) (U.S.D.CN.Y.) Burden on defendant 
to show that coined word means only the kind 
of drug.— Bayer Co. v. United Drug Co., 506. 
^=»97 (U.S.D.CN.Y.) Form of injunction when 
name has different meaning to different dasses. 
—Bayer Co. v. United Drug Co., 505. 

▼. TRADR-MARK9 AND TRADB-HAMK8 
ADJUDICATBO. 

"Aspirin."— Bayer Co. v. United Drug Co. (D. 
C. N. Y.) 272 F. 606. 

TREASON. 

<Ss»i (U.S.D.C.Wash.) Expressions of opinion 
indicating sympathy with enemy's purposes not 
sufficient.— U. S. v. Herberger, 278. 

TRIAL. 

See Criminal Law, «=»619-878; New Trial. 
For trial of particular actions or proceedings, 

see also the various specific topics. 
For review of rulings at trial, see Appeal and 

Error. 

IV. RBCBPTION OF BTIDBNCE. 

(B) Order of Proof, Rebattal» and R«- 
openlnar Ca«o. 

<&s>67 (U.S.C.C.A.P.R.) Refusal to admit ad- 
ditional cumulative evidence after plaintiff 
rested not unreasonable exercise of discretion. 
— Berio v. Gay, 404. 

^=>69 (U.S.C.C.A.La.) Permitting reopening 
of testimony after motion to direct verdict held 
discretionary.— Louisiana Ry. & Nav. Co. ▼. 
Williams, 439. 

VII. IKSTRUCTIOWS TO JVRT. 
(C) Form, Reqni«tte», and Salltoieiftcy. 

<9=:»229 (U.S.C.C^.Wa9tl.) Repetition of qual- 
ification to instructions hM not confttsing.^— 
Stanton v. Hample, 424. 
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(D) Applleablllty to Fleadlnvs and Bvl- 
d«aee. 

«==>252(20) (U.S.C.C.A.Va.) Instrnction ob to 
damages abont which there was no dispute held 
irrelevant— Whitehurst v. U. S., 46. 

(B) Rcaa«ats or Prayers. 

«»255(7) (U.S.C.C.A.Va.) Defendants held 
bound to ask for instruction on theory that 
different substance was substituted for stolen 
article before reaching them.— Whitehurst v. 
U. S., 46. 

«=>260(l) (U^.CCA.La.) Refusal of charge 
not error, when covered by charge given.— 
Louisiana Ry. & Nav. Go. v. Williams, 439. 

(G) Construction and Operation. 

^=s>296(2) (U.S.C.C.A.M0.) Remarks of court 
on exception to charge held not to modify effect 
—United Autographic Register Co. v. Wight, 
645. 

<8=:9'296(3) (U.S.C.CJV.CanalZone) Instruction 
held not to give impression that defendant's lia- 
bility was established, other than prima facie, 
in view of other instructions.— Panama R. Co. 
Y. Rock, 649. 

XI. ^PTAITKR AlfD CORRBCTIOW OF IR- 
RBGULARITIBSS AND ERRORS. 

<S=>420 (U.S.C.C.A.La.) Refusal to direct ver- 
dict cannot be complained of, when defendant 
afterwards introduces testimony.— Louisiana 
Ry. & Nav. Co. v. Williams, 439. 

TROVER AND CONVERSION. 

II. ACTIONS. 
(A) Rlvlit of Action and Defenses. 

«=»I4 (U.8.C.CJ^.P.R.) Porto Rico Code held 
to give right of action.— Berio v. Gay, 404. 

(D) Damasres. 

^ss>44 (U.S.C.C.A.Va.) Market value usual 
measure of recovery. — ^Whitehurst v. U. S., 46. 
<l=^7 (U.S.C.CA.Va.) Measure of recovery, 
where there was no market, stated.- White- 
hurst V. U. S., 46. 

TRUST DEEDS. 

See Mortgages. 

TRUSTS. 

See Monopolies, ^=>1^28. 

UNFAIR COMPETITION. 

See Trade -Marks and Trade-Names and Unfair 
Competition. ^=»67-&7. 

UNIONS. 

See Trade Unions. 

UNITED STATES. 

See Army and Navy; Territories. 

n. PROPERTY, CONTRACTS, AND LIABIIi- 
ITIBS. 

<@=>58 (U.S.C.CA.Ohio) May abandon pier in 
harbor without act of Congress. — U. S. ▼. 
Pennsylvania & Lake Erie Dock Co., 839. 

272 F.-67 



Evidence showing abandonment by govern- 
ment of pier strip m harbor.— Id. 
<S=»67(2) (U.S.D.C.Md.) Kent >of dernck or 
lighter used to transport stones recoverable on 
contractor's bond.— U. S. v. Port Deposit Quar- 
ry Co., 698. 

Hire of derrick bolster chartered for use on 
two contracts held recoverable on contractor's 
bond.~Id. 

V. ACTIONS. 

^=:>I25 (U.8.D.C.Wa8h.) Suit against Emer- 
gency Fleet Corporation is one against United 
States.— Sloan Shipyards Corporation v. U. S. 
Shipping Board Emergency Fleet Corporation, 
132. 

USURY. 

I« USURIOUS CONTRACTS AND TRANSAC- 
TIONS. 

(A) Natwre and Validity. 
^=»2(5) (U.8.C.C.A.Tenn.) Discount contract 
held governed bv laws of state of performance. 
—Petition of National Discount Co., 570. 
«=>I8 (U.S.C.C.A.Tenn.) Contract held usuri- 
ous.— Petition of National Discount Co., 570. 

VENDOR AND PURCHASER. 

See Sales. 

VENUE. 

See Criminal Law, ^s>113. 

VERDICX. 

See Criminal Law, (S=:^S78. 

WAR. 

See Neutrality Laws. 

«=:»4 (U.S.C.C.A.La.) Food Administration 
could not arbitrarily fix future selling price of 
sugar.— J. N. Pharr & Sons v. C. D. ETenny 
Co., 37. 

«3=>4 (U.S.C.C.A.Md.) Prohibition Act not re- 
pealed, as to offenses already committed, by 
National Prohibition Act.— Vincenti v. U. S., 
114. 

<S=^ (U.S.C.C.A.W.Va.) Defendant liable as 
principal, whether owner or lessee of disorderly 
house.- Hunter v. U. S.. 235. 

Statute against disorderly hoiues applicable to 
naval ordinance plant.— Id. 

Single act of unlawful intercourse held suffi- 
cient to show conducting of disorderly house. 
—Id. 

Evidence of acts in part of hotel not under 
defendant's control admissible to show disorder- 
ly house.— Id. 

Any act of sexual immorality held sufficient 
within statute against disorderly houses. — Id. 

Personal knowledge of acts held unnecessary 
to conducting of disorderly house. — Id. 

Question of control of disorderly house held 
for the jury.— Id. 

Duty to observe law against disorderly hous- 
es cannot be avoided by temporary leases. — Id. 

Proof of rebutation admissible on conducting 
of disorderly house.— Id. 

<S=>I2 (U.S.C.C.A.N.J.) Action maintainable 
against Alien Property Custodian only by one 
not enemy or ally of enemy. — Garvin v. Kogler, 
442. 



Digitized by 



Google 



War 



272 FEDERAL REPORTER 



1058 



<©=»I5 (U.S.C.C.A.N.J.) No jurisdiction of ac- 
tion against Alien Property Custodian, when 
bill does not show plaintiff is not enemy, etc.— 
Garvin v. Kogler. 442. 

<8=>33 (U.S.C.C.A.Md.) Prohibition Act has 
not become invalid by cessation of war powers. 
— Vincenti v. U. S., 114. 

WATERS AND WATER COURSES. 

See Drains; Navigable Waters. 

IX. PUBLIC HITATSIR SUPPLY. 



(B) Irrliratlon 



and Other 
Purposes. 



AlprtciiltnrmJ 



^=»222 (U.S.C.C^. Idaho) Cost of change in 
irrigation system held chargeable to construc- 
tion and not maintenance.— Twin Falls Salmon 
River Land & Water Co. v. Caldwell. 356. 
<S=»247(1) (U.8.C.C.A. Idaho) New pleadings 
made necessary by matters arising after filing 
of bill.— Twin Falls Salmon River Land & Wa- 
ter Co. V. Caldwell, 356. 

«=»260 (U.S.C.C^.Neb.) Owner Uable for in- 
jury caused by negligent operation of irrigation 
canal.— Hooker v. Farmers' Irr. Dist., 600. 

Irrigation district liable for injury to private 
property.— Id. 

<S=>263 (U^.C.C^.Neb.) Cause of flooding of 
land on irrigation canal held question for jury. 
—Hooker v. Farmers' Irr. Dist., 600. 

WHARVES. 

<8=»20(3) (U.S.D.C.N.Y.) Owner AcZd liable for 
injuries to barge occasioned by change of berth 
bottom from dumping of coal and rocks. — ^The 
Good News. 482. 

^s=>20(6) (U.S.C.CA.Va.) Lessor, assuming 
duty of frequent ins[>ection to keep in repair, 
liable for negligent obstruction injuring vessel. 
—Chesapeake & O. Ry. Co. v. Jones, 891. 



WILLS. 

See Executors and Administrators. 



(B) 



IT. REaUISITES AND VALIDITY. 
Form and Contents of iDBtrnn&ents. 



^c=>t07 (U.8.C.C.A.Ohio) Interlineations and 
erasures made before execution are part of 
will.— City Nat. Bank v. Slocum, 11. 

Interlineations and erasures made after ex- 
ecution of no effect unless showing cancellation. 
—Id. 

T. FROBATB, EISTABLISHMBlfT, AND AN- 
NVLMBNT. 

(H) B-rldence. 

^=>289 (U.S.C.C.A.Ohlo) No presumption as 
to time of interlineations and erasures, but 
burden on proponent. — City Nat. Bank v. Slo- 
cum, 11. 

Noting of changes in attestation clause sup- 
ports inference that they are part of will.— Id. 
^=9302(4) (U.S.C.C.A.Ohio} Conclusion that 
interlineation was made before execution held 
warranted.— City Nat. Bank v. Slocum, 11. 

Conclusion held warranted that line through 
words was made nftor execution.— Id. 



(Ill) Operation and BSffeet. 
<d==>4l7 (U.8.C.C.A.Ohio> Decree admitting to 
probate construed when asserted in another 
court.- City Nat. Bank v. Slocum, 11. 
<@=>432 (U.S.C.C.A.Ohio) When order admit- 
ting to probate is ambiguous, natural and right- 
ful construction will be adopted.— City Nat. 
Bank v. Slocum, 11. 

VI. CONSTRUCTIOlf. 

(E) Nature of Estates and Interests Cre- 
ated. 

<S=»600(2) (U.S.C.C.A.Ohio) Devise to hein 
held within power of appointment to daughter 
and "issue of her body."— City Nat. Bank v. 
Slocum, 11. 

(H) Estates In Trust and Powers. 

<3==>692, 693(4) (U.S.C.C.A.Ohlo) Devise to 
heirs held within power of appointment to 
daughter and "issue of her body."— City Nat 
Bank v. Slocum, U. 

WITNESSES. 

See Evidence. 

n. OOMPBTENCT. 
(O) Testimony of Parties or Persons In- 
terested, for or asAtnat Representa- 
tives, Sa»vlvors» or Baceessors in 
Title or Interest of Persons Deceas- 
ed or Incompetent. 

^ss>l48 (U.S.C.C.A.Mont.) Beneficiary can tes- 
tify to conversation with insured in suit against 
company.— New York Idfe Ins. Co. y. Mason, 

28. 

(D) Gonfldentlal HTelatlons and Prl^Ueved 
Commnnleatloas. 

^s>192 (U.S.C.C.A.Maiit) Statate exduding 
^'communications'* of wife refers only to con- 
fidential communications.— New York life Ins. 
Co. V. Mason, 28. 

Communications by husband testified to by 
wife held not "confidential communications.^ 
-Id. 

WORDS AND PHRASES. 

"Administrative i>ower." — ^Keane v. U. S. fU. S. 
C. C. A. Va.) 577. 

"Afford protection of 10 per cent."->r. W. Ring- 
rose Co. V. W. & J. Sloane (U. S. C. C. A. 
Pa.) 445. 

"Arising under the laws of the United States.** 
— Camunas v. Porto Rico Ry., Light A Pow- 
er Co. (U. S. C. C. A. P. R.) 924. 

"Arrest."— Ex parte Harrison (U. S. D. C. 
Mass.) 543. 

"Authority."— Camunas v. Porto Rico Ry., 
Light & Power Co. (U. S. C. 0. A. P. R.) 
924. 

"Burden of proof."— Johnson v. Hislop (U. 9. 
C. C. A. Mont.) 913. 

"Carriage."— The Jungshoved (U. S. D. C. N. 
Y.) 122. 

"Causes beyond control."— Consolidation Coai 
Co. V. Peninsular Portland Cement Co. (U. 
S. C. C. A. Mich.) 625. 

"Clean.*'- The St. Johns N. F. (U. S. 0. 0. A. 
N. Y.) 673. 

"Communications."— New York Life Ins. Co. 
V. Mason (U. S. C. C. A. Mont.) 28.. 
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"Compulsion."— U. S. v. Kallas (U. S. D. C. 
Wash.) 742. 

"Confidential communication."— New York Life 
Ins. Co. V. Mason (U. S. 0. 0. A. Mont.) 
28. 

"Contingencies of transportation." — Consolida- 
tion Coal Co. y. Peninsular Portland Cement 
Co. (U. S. C. C. A. Mich.) (525. 

"Controversy arising in bankruptcy proceed- 
ings."— Petition of National Discount Co, (U. 
S. C. C. A. Tenn.) 570. 

"Controversy in bankruptcy."-.-Keith v. Kilmer 
(U. S. C. C. A. Mass.) 643. 

"Damages."— Shapiro & Aronson v. Franklin 
Brass Foundry OJ. S. D. C. PaJ 176. 

"Debt."— Bx parte Harrison (U. S. D. C. Mass.) 
543. 

"Department of the government."— Keane v. 
United States (U. S. C. C. A. Va.) 577. 

"Dunnage."— Butler Motor Co. v. Atchison. T. 
& S. F. Ry. Co. (U. S. C. C. A. Mo.) 683. 

"Earning surplus."— Lincoln Chemical Co. v. 
Edwards (U. S. D. C. N. Y.) 142. 

"Estoppel."— L»ewin v. Telluride Iron Works 
Co. (U. S. C. C. A. Colo.) 590: G. S. John- 
son Co. V. Nevada Packard Mines Co. (U. 
S. D. C. Nev.) 291. 

"Fault."— Panama R. Co. v. Rock (U. S. 0. C. 
A. Canal Zone) 649. 

"Good health."— New York Life Ins. Co. y. 
Wertheimer (U. S. D. C. Ohio) 730. 

"Greatest convenience."— In re Devonian Min- 
eral Spring Co. (U. S. D. C. Ohio) 527. 

"Hedging."— Buckeye Cotton Oil Co. v. Sloan 
(U. S. C. C. A. Tenn.) 615. 

"Illegally procured."— U. S. v. Olsen (U. S. D. 
C. Wash.) 706. 

"Illegitimate child."- Panama R. Co. v. Castilla 
(U. S. C. 0. A. Canal Zone) 656. 

•Improvements."- Lewin v. Telluride Iron 
Works Co. (U. S. C. C. A. Colo.) 500. 

"Income."— Jackson v. Smietanka (U. S. C. C. 
A. HI.) 970. 

"Indebtedness."— Hart-Parr Co. v. Pratt (111.) 
471. 

"Infamous crime."— Hunter v. U. S. (U. S. 0. 
C. A. W. Va.) 235. 

"Insolvency."— Wright v. Seaboard Steel & 
Mangnneae Corporation (U. S. C. C. A. N. 
Y.) 807. 

"Interstate commerce."— Louisiana Ry. & Nav. 
Co. V. Williams (U. S. C. C. A. La.) 430. 

"Involuntarv statempnt."— In re Kosopud (U. 
S. D. C. *Ohio) 330. 

"Issue of her body."— City Nat. Bank v. Slo- 
cum (U. S. C. 0. A. Ohio) 11. 

"Master."— George Leary Const. Co. v. Mat- 
son (U. S. C. C. A. Va.) 461. 

"Money."— McGovem ▼. U. S. (U. S. 0. C. A. 
ni.) 262. 

"Negotiable instrument."— The St. Johns N. F. 
(U. S. C. C. A. N. Y.) 673. 

"Offense."- Panama R. Co. v. Rock (U. S. C. 
C. A. Canal Zone) 649. 



"Ordinance."— Bosworth-Chanute & Co. v. 
Town of Brighton (U. S. C. 0. A. Colo.) 
964. 

"Owner."— George Leary Const. Co. v. Mat- 
son (U. S. C. C. A. Va.) 461. 

"Owner pro hac vice."— Peters ▼. Rohrman 
(U. S. D. C. N. J.) 338. 

"Parties in interest."— In re Devonian Mineral 
Spring Co. (U. S. D. C. Ohio) 527. 

"Post exchange."— Keane v. U. S. (U. S. C. C. 
A. Va.) 577. 

"Principal place of business."— In re Devonian 
Mineral Spring v.o. (U. S. D. C. Ohio) 527. 

"Proceeding in bankruptcy."— Keith v. Kilmer 
(U. S. C. C. A. Mass.) 643. 

"Property."- In re Lundberg (U. S. C. C. A. 
111.) 107. 

"Publication."— Nelson v. Whitten (TJ. S. D. C. 
N, Y.) 135. 

"Public moneys."— Keane v. U. S. (U. S. 0. 0. A. 
Va.) 577. 

"Quote." — Texas Co. v. American Trade Devel- 
oping Co. (U. S. C. C. A. Canal Zone) 670. 

"Reasonable cause to believe."— City Nat. Bank 
V. Slocum (U. S. C. C. A. Ohio) 11. 

"Remedy.**— Ross v. Pacific S. S. Co. (U. S. D. 
C. Or.) 538. 

"Seaman.**— George Leary Const. Co. y. Mat- 
son (U. S. C. C. A. Va.) 461. 

"Seaworthiness."- The Jungshoved (U. S. D. 
C. N. Y.) 122. 

"Slight negligence."— Gordon Fireproof Ware- 
house & Van Co. V. Hines (U. S. C. C. A. 
Neb.) 604. 

"Specification."— Carroll v. Melville Shoe Cor- 
poration (U. S. C. C. A. N. Y.) 49. 

"Subsequent creditors."— In re F. H. Saunders 
& Co. (U. S. D. C.) 1003. 

"Sutler."— Keane v. U. S. (U. S. C. 0. A. Va.) 
577. 

"Tort."— Panama R. Co. v. Rock (U. S. C. C. A. 
Canal Zone) 649. 

"Vapor conductor." — Hewitt v. American Telt*- 
phone & Telegraph Co. (U. S. D. C. N. Y.) 
194. 

"Vessel."- George Leary Const. Co. ▼. Mat- 
son (U. S. C. C. A. Va.) 461. 

"Wagering contradt"— Gettys v. Newburger 
(tr. S. C. C. A. Okl.) 209. 

"Waiver."— G. S. Johnson Co. v. Nevada Pack- 
ard Mines Co. (U. S. D. C. Nev.) 291. 

"Working capital."— In re Franklin Brewing 
Co. (U. S. C. C. A. N. Y.) 828. 

WORKMEN'S COMPENSATION ACTS. 

See Master and Servant, <8»347-883. 

WRIT OF ERROR. 

See Appeal and Error. 

WRITS. 

See Attachment; Habeas Corpus; Injunction; 
Mandamus; Quo Warranto; Replevin. 
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